This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


II 


HL  5JLU  T 


* 


rt- 


HARVARD    LAW   LIBRARY 


•'  •>*l 


RcceUcrl 


'^■-i,\^«ii« 


fMt 


./^ 


f 


^0  *>;'iC 


-*  ^L 


^'Vi 


Mit 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


MAGISTERIAL  CASES 


REPRINTED   PROM 


"Zbc  3u0tice  of  tbe  peace/ 


Digitized  by 


Google 


Digitized  by 


Google 


MAGISTERIAL     CASES 


BEPBINTED  FBOM  VOLUME 


''^h  ^mikt  a|  th^  $tnt[C 


1905. 
VOL.    X. 

EDITED    BY 

C.     E.     ALIjAN,     ]VE.A.,     LIj.B., 

0/  the  Inner  Temple,  BarrMter-cU-LaWf 
Okk  o¥  the  Editors  ok  **Tuk  Justice  ok  the  Peace,"  Etc.,  Etc. 

REPORTERS : 

^ovL^tof^oxU        WILLIAM  MACKENZIE,  Esq. 

OToort  of  ^Lypeal  jpo.  1 FREDERICK  J.  COLTM AN,  Esq. 

Cmirt  0f  gljrpwl  ^0.  ii E.  L.  HOPKINS,  Esq. 

JRiufi's  gtttch  Jibieiott  ((CrotDit  Jajjcr)   ...  S.  G.  LUSHINGTON,  Esq. 

Jlittfi'a  gtnch  Jtbiswit  (i5i6i  Jrius)  E.  M.  KONSTAM,  Esq. 

Sling's  gttuh  Jibieunt  (^ptchil  ^mpn,  |  (.   p   SANGER,  Esq. 

Court  for  (Crotott  Chbm  Slcecrbfb           ...        L.  W.  KERSHAW,  Esq. 
SrobaU,  Jiborrt  anb  ^bmtraltB  ^ibiftioit       ARMSTRONG  WHITE,  Esq. 
Cmtrai  orrimiiua  Court      L.  W.  KERSHAW,  Esq. 

Barristers-at'Law. 
Assize  and  Quarter  Sessions  Cases  by  Various  Eeporters, 


BUrrERWORTH   &    (;o., 
11  &  12,  Bell  Yakd,  Temple  Bar 


LONDON : 

SHAW  &  SONS, 
7    &    «S,    Fbttkr    Lane,    E.(J. 


Xaw  ptintete  and  pMliBbcie. 


Digitized  by 


Google 


. J ,. ... 


<VU  CH^  •^A'lol* 


London : 
Printed  by  Butterworth  &  Co.,  Crane  Court,  Fleet  Street,  E.C. 


Digitized  by 


Google 


TABLE    OF    CASES. 


PAOE    I 

Agar  V.  Nokes  and  Another      416  I 

Allchorn  v,  Hopkins  and  Another       ...  405 
Aylett,    East    Ham    Urban    District 

Council  V 215   1 

Balby-with-Hexthorpe  Urban  District  ■ 

Council,  Millard  t; 12 

Baldwin,  Hargreaves  v 437 

Barker  v.  Barker 83,  204 

Barnard  v.  Barton  and  Others 339 

Barr  Moering  and  Kneyn  v.  London  and 

North  Western  Rail.  Co 266 

Barton  and  Others,  Barnard  v 339 

Batchelor  v,  Sturley       439 

Bayley  v.  Cook 146 

Bennett,  Davey  v.  210 

Bermondsey  Guardians,  Fitch  v.         ...    98 

Boucher,  j&'a? /jarte  Fearn  and 180 

Brailsford  and  McCulIoch,  Rex  v,      ...  408 
Bridgett  V.  Wandsworth  Corporation  ...  431 

Bridgwater,  Rex  t; 20 

Britt  and  Others,  Licensing  JJ.,  Rex  v.  364 

Brockwell,  Rex  v.  420 

Bromley     Rural     District      Council, 

Hubbard  t; 494 

BuUen  V.Ward 486 

Bury  Water  Board,  Wilkinson  v,        ...  230 
Byford,  Be  164 

Chancellor  and  Another  JJ.,  R.  v, ; 
Ex  parte  Rasa&W 421 

ChandraDharma,R«xt;.|(^^-^^°^-^^->  ^^O 
'  UCr.Cas.Re8.)  206 

Chepstow  Electric  Light  and  Power  Co., 
Limited  v,  Chepstow  Gas  and  Coke 
Consumers'  Co.,  Limited 63 

Christchurch  Union  Assessment  Com- 
mittee, Imperial  and  Grand  Hotels 

Co.,  Limited  t;.|(^^i^>    ,      ••     ^^ 
'  l(Ct.of  App.)      ...  359 

Civil     Service     Supply    Association, 

Limited,  Lewin  v 134 

Clarke,  Rex  V 160 

Collins,  London  County  Council  v.    ...  444 

Connelly  V.  Sibery  Ill 

Cook,  Bayley  V. 146 


PAGE 

Coster  and  Another,  Headland  v.        ...    89 

Court,  Rex  V 206 

Cox  and  Others,  Licensing  J  J 364 

Coyne,  Rex  V 162 

Craigen,  Thielbar  V 483 

Craven  V.  Frolich 31 

Crewe  J  J.,  Wilson  v 103 

Crick  V.  NichoUs 149 

Cutler,  Welch  V 157 

Daniels,  Howard  v 498 

Davey  V.  Bennett 210 

Dennis  (Annie),  Rex  V 305 

Dodd«andotherJJ.,Kexv.{JK^»^J^^;-  JJ 

Drewett,  Rexv 25 

Drinkwater  and  Others,  Coventry  JJ., 
Rex  V. ;  Ex  parte  Wincott  ...  349 

Eastbourne     Corporation,    Hall    and 

Others  v 406 

East  Ham  Urban  District  Council  v. 

Aylett 215 

Eccles  Corporation,  Thompson  v,       ...    32 
Edmonton    Union   Assessment   Com- 
mittee and  the  Parish  of  Hornsey, 
and  the  Great  Northern  Rail.  Co., 
In  re  an  Arbitration  between  :  182, 372 

Edwards  V.  Edwards      395 

Ellis,    Yorkshire    (Woollen    District) 

Electric  Tramways,  Limited  v.  ...  54 
Elston  V.  Hampstead  Corporation  ...  490 
End,  Lewin  v 134 

Faulkner  V.  Regem         279 

Fearn  and  Boucher,  Ex  parte 180 

Fearnley,  Wilson  v 172 

Firth  V.  McPhail 212 

Fitch  V.  Bermondsey  Guardians  ...    98 

Folkestone  Corjwration,  Kent  County 

Councils 128 

Franklin  and  Another,  Horner  V.  ...  113 
Friern  Barnet  Urban  District  Council, 

Haedickev 32 

Frolich,  Craven  V.  ...-       31 

Fulham    Union   (Guardians   of    the). 

Guardians  of  the  Woolwich  Union  V.  299p 


VI 


INDEX. 


PAGE 
.  466 
.  428 


355 


355 
381 


Garfield  v.  Yorkshire  Laundries  Ltd.... 

Gilbert  v.  Jones 

Gloucester  Co-operative  and  Indus- 
trial Society,  Limited,  Gloucester 
Union  v 

Gloucester  Union  v.  Gloucester  Co- 
operative and  Industrial  Society, 
Limited         

Graham,  Rex  t' 

Great  Northern  Rail.  Co.  and  the 
Assessment  Committee  of  the  Ed- 
monton Union  and  the  Parish  of 
Hornsey,  In  re  An  Arbitration 
between         182,372 

Gregory,  Robinson  v 165 

Grimwade  and  other  J  J.,  Rex  v,         ...  189 

Haedicke  v,  Friem  Barnet  Urban  Dis- 
trict Council 32 

Hale,  Rex  V 85 

Hall  and  Others  v.  Mayor,  etc.  of  East- 
bourne   406 

Hampstead  (Mayor  and  Corporation  of), 

Elston  V 490 

Hampstead  Borough  Council  v.  Mid- 
land Rail.  Co 139 

Hankey  and  Others,  Berks  J  J.,  Rex  v. . . .  240 
Harding  and  Another,  McKenna  v,    ...  402 

Hargreaves  V.  Baldwin  ...  437 

Headland  v.  Coster  and  Another        ...    89 

Heal,  Rex  ?' 250 

Heathman,  London  County  Council  ?;...  245 
Henderson  and  Other  J  J.,  Rex  v.       ...  345 
Holbeach  Union  (Guardians  of).  Guar- 
dians of  West  Ham  Union  v.       ...  502 

Hooke,  Stuckey  and  Others  v ^^^   i 

Hopkins  and  Another,  Allchorn  v,      ...  405   | 

Hopkinson,  Noblett  v 317   | 

Horner  V.  Franklin  and  Another        ...  113   i 

Howard  v.  Daniels         498 

Hubbard    v.  Bromley    Rural    District 

Council  ...  494 

Hunslet  Union  Assessment  Committee, 

Kirby  v 324 

Hutchinson,  Rex  V 206 

Imperial  and  Grand  Hotels  Co., 
Limited  v,  Christchurch  Guardians 

(AssessmentCommittee)/^^^:^;  ^'\  ^^l 
\(Ct.App.)  359 

Jackson,  Sandys  t; 176 

Jackson  v,  Wimbledon  Urban  District 

Council         250 

Johnson  and  Other  J  J.,  Rex  i; 272 


Jones,  Gilbert  v.  ... 
Joseph,  Wood  Green 
Council  V. 


PAGE 

..  428 


Urban  District 


523 


Kennison,  Musgrave 'z; 390 

Kensit  v.  Dean  and  Chapter  of  St.  Paul's  294 
Kent  Countjr  Council    v.    Folkestone 

Corporation 128 

Kent  JJ.,  Rex  V 57 

Kettle,  Rex  v. ;  ExjxirU  Ellis  ...     50 

King,  London  County  Council  v.  ...  454 
Kirby  v,  Hunslet  Union  Assessment 

Committee((K.BD.)       324 

l(Ct.  of  App.) 396 

Knight  and  Thayre,  Rex  V 102 

Kopelewitch,  Rex  v 234 

Kyme,  Worthington  V 424 


Lawson  (Henry  John),  Rex  v 

Leeming,  Roberts  V 

Lemon,  Oatley  V 

Lewin  v.  Civil  Service  Supply  Associa- 
tion, Limited 

Lewin  v.  End       

Linsberg  and  Leies,  Rex  v 

Liverpool  (Mayor,  etc.  of)  y.  West  Derby 
Union  

London  and  North  Western  Rail.  Co., 
Barr  Moering  and  Kneyn  ?;. 

London  (City  of)  Union,  South wark 
Union  v,     • 

London  County  Council  v.  Collins 

London  County  Council  v.  Heathman... 

London  County  Council  v.  King 

London  County  Council  v.  Payne  <fe  Co. 
(No.  2)  

London  County  Council  t^  Schewzik  ... 

London  County  Council  ?;.  Sheinman... 

London  (Mayor  and  Commonalty  and 
Citizens  of  the  City  of)  v.  The 
Netherlands  Steamboat  Co. 

Lord  (John),  Rex  I' 


124 
474 
169 

134 
134 
100 

332 


309 
444 
245 

454 

79 
459 
434 


504 
529 


McCuUoch,  Wolfenden  v 257 

McKenna  v.  Harding  and  Another      ...  402 

McNair,  Parkinson  v 441 

McPhail,  Firth  v 212 

Maidstone  Union  v.  Newark  Union   ...  468 

Manning,  Troughton  v 219 

Martin,  Guardians  of  Poplar  Union  v...  153 
Mean  (Richard  William),  Rex  v.         ...    22 

Midland  Lace  Co.,  Squire  v 306 

Midland  Rail.  Co.,  Hampstead  Borough 


Council  V. 


^^  139 


Mile  End  Ghiardians  v.  Sims   ^^ .    GcJI^qIc 


TABLE    OF   CASKS. 


Vll 


PAGE    I 

Millard  V.  Bftlby- with-Hexthorpe  Urban 

District  Council       12   i 

Minn8andOther8,Licensing  JJ.,  Rexv.  364   ' 
Mitchell  Brothers  v.  Worksop   Union 

Assessment  Committee      47   i 

Musgrave  V.  Kennison 390   ' 

Netherlands  Steamboat  Co.,  Mayor  and 
Commonalty  and  Citizens  of  the 

City  of  Tiondon  V 504   . 

Newark  Union,  Maidstone  Union  v.  ...  468 

Nicholls,  Crick  V 149' 

Noblett  V.  Hopkinson     317 

Nokes  and  Another,  Agar  v 416 

Nottingham  Union  (Guardians  of  the 
Poor  of  Uie),  Visiting  Committee 
of    the    Suffolk    County    Lunatic 

Asylum  V 119 

J^o\]b,  Ex  parte 343 

Oatley  v.  Lemon 169 

Oliphant  (WiUiam  Clark),  /(C.  C.  C.)  :  178  , 

Rexv \(C.  C.R.):  260  ! 

Osborne,  Rex  V 199  I 

Palin,Rext;.|JJf««»*^^«~>    -  ^^ 
\ (Crown  Cases  Re.s.)      ...488 

Parkinson  v.  McNair      441 

Parsons,    Wincanton    Rural    District 

Council  V 282 

Payne  &  Co.,  London  County  Council  v, 

(No.  2)  79 

Payne  (William),  Rex  v 50 1 

Philbrick  (County  Court  Judge)  and 

Morey,  Rex  v, ;  Ex  jmrle  Edwards  243 

Piatt  and  Sines,  R.  v 489 

Poplar      Union     (Guardians     of)    v, 

Martin         153 

Poplar  Union(Guardians  of).  Guardians 

of  West  Ham  Union  t> 264 

Powley,  Westthorpe  V 72 

Redruth  Brewery  Co.  v,  Redmth  Dis- 
trict Council 74 

Regem,  Faulkner  ?> 279 

Rex  V,  Brailsford  and  McCulloch        ...  408 

Rex  v.  Bridgwater  20 

Rex  V.  Britt  and  Others,  Licensing  JJ.  364 

Rex  V.  Brockwell 420   i 

Rex  V.  Chancellor  and  Another  J  J. ; 
ExpcvrteTLecRssXX     421 

R^x t;.  Chandra  Dharma/(^-^^°^-j^'H    ^^ 
\(Cr.  Cas.  Res.)  206 

Rex  V.Clarke      160 

Rex  v.  Court        206 

Rex  V.  Cox  and  Others,  Licensing  J  J....  364 


PAGE 

Rex  V.  Coyne       162 

Rex  v.  Dennis  (Annie) 305 

Rexti.DoddsandotherJJ.j^^-^;^:^  ;•  i®^ 
let.  of  Ap.)   222 

Rexi\Drewett 25 

Rex  V.  Drinkwater  and  Others,  Coven- 
try J  J. ;  Ex  jyarte  Wincott  ...  349 

Rex  v.  Graham 381 

Rex  V.  Grim  wade  and  Other  J  J.         ...  189 

Rex  V.Hale  85 

Rex  V,  Hankeyand  Others,  Berks  J  J....  240 

Rex  V.  Heal  250 

Rex  V.  Henderson  and  Other  J  J.        ...  345 

Rex  i>.  Hutchinson         206 

Rex  V.  Johnson  and  Other  J  J 272 

Rex  V.  Kent  J  J 67 

Rex  V.  Kettle ;  Ex  parte  Ellis 50 

Rex  V.  Knight  and  Thajnre        102 

Rex  V.  Kopelewitch        234 

Rex  V,  Lawson  (Henry  John) 124 

Rex  V.  Linsberg  and  Leies        100 

Rex  V.  John  Lord  ...529 

Rex  V.  Mean  (Richard  William)  ...    31 

Rex  V.  Minns  and  Others,  Licensing  J  J.  364 
Rex  V.  Oliphant  (William /(C.  C.  C.) ...  178 

Clark)  \(C.  C.R.)...  260 

Rex  V.Osborne 199 

Rex  V.  Palin/()f '^^^''^.^^Q^^I^^^Se^^^^  ^43 
\ (Crown  Cases  Reserved)  488 

Rex  V.  Payne  (William) 501 

Rex  V.  Philbrick  (County  Court  Judge) 

and  Morey  ;  A'-r  ;)^?7t' Edwards  ...  243 

Rex  V.  Piatt  and  Sines 489 

Rex  V.  Russell  (Leonard)  290 

Rex  V.  Russell  and  Another  ;  Ex  ]yarte 

Morris  and  Others 511 

Rex  V.  Sims  5 

Rex  V.  Slater        206 

Rex  V.  Smith  (William) 44 

Rex  V  Stevenson  and  Baldwin 86 

Rex  V.  Surrey  J  J.  364 

Rex  V.  Tideswell 376 

Rex  V.  Tolhurst  and  Others,  Licensing 

JJ 364 

Rex  V.  Vasey  and  Lally 621 

Roberts  V.  Leeniing        474 

Robinson  ?».  Gregory      165 

Russell  (Leonard),  Rex  v 290 

Russell  and  Another,  Rex  v. ;  Ex  parte 

Morris  and  Others 511 

Saint  Austell  (Guardians  oO  v.  Guar- 
dians of  the  Parish  of  St.  Maryle-    irrTp 
bone y.:-  - -I.  ^--^^^.-41^*^^ 


VIU 


TABLE   OF   CASES. 


PAGE 

Saint  Marylebone  (Guardians  of  the 
Parish  of),  Guardians  of  Saint 
Austell  Union  v 

Saint  Paurs  (Dean  and  Chapter  of), 
Kensit  V 

Sandys  i;.  Jackson  

Savage,  Smith  v 

Schewzik,  London  County  Council  v.... 

Scott  and  Co.,  Limited  v,  William 
Solomon        

Sheinman,  London  County  Council  v.  : 

Shoreditch  Borough  Council  v.  Wake- 
ham    

Sibery,  Connelly  v 

Simcox  V.  Yardley  Rural  District 
Council  

Sims,  Mile  End  Guardians  V 

Sims,  Rex  t/ 

Slater,  Rex  v 

Smith  (William),  Rex  v 

Smith  v.  Savage 

Smith,  Wedderburn  v,  (No.  1)  ... 

Smith,  Wedderburn  v,  (No.  2) ... 

Solomon  (William),  Scott  &  Co., 
Limited  t; 

Southwark  Union  v.  City  of  London 
Union 

Squire  v.  Midland  Lace  Co 

Stevenson  and  Baldwin,  Rex  v. 

Stone  v.  Tyler      

Stuckey  and  Others  v,  Hooke 

Sturley,  Batchelor  V 

Suffolk  County  Lunatic  Asylum  (Visit- 
ing Committee  of  the)  v.  Guardians 
of  the  Poor  of  the  Nottingham 
Union 

Surrey  JJ.,  Rex  V.  


473 

294 
176 
288 
459 

142 
434 

278 
111 

03 

151 

5 

206 

44 
288 
235 
237 

142 

309 
306 
86 
1 
117 
430 


119 
364 


Thielbar  V.  Craigen        483 

Thompson  v.  Eccles  Corporation         ...    32 

Tideswell,  Rex  v 376 

Tolhurst   and   Others,  Licensing  J  J., 
Rexv 364 


PAQE 

219 

1 

521 


Troughton  v.  Manning  ... 
Tyler,  Stone  V 

Vasey  and  Lalley,  Rex  v. 


Wakeham,  Shoreditch  Borough  Coun 

cil  V 

Walker  and  Others  v.  York  Corpohition  357 
Wandsworth  (Mayor   and  Corporation 

of),  Bridgett  V 

Ward,  BuUen  v 

Wedderburn  v.  Smith  (No.  1) 

Wedderburn  v.  Smith  (No.  2) 

Welch  V.  Cutler 

West  Derby  Union  (Mayor,  etc.  of), 

Liverpool  v 

West  Ham   Union  (Guardians  of)  v^ 

Guardians  of  Poplar  Union 
West  Ham  Union  (Guardians  of)  v. 

Guardians  of  Holbeach  Union    ... 

Westthorpe  v,  Powley 

Wilkinson  v.  Bury  Water  Board 

Wilson  V.  Crewe  JJ 

Wilson  v.  Fearnley         

Wimbledon   Urban    District   Council, 

Jackson  t; 

Wincanton  Rural  District  Council  v. 

Parsons         

Wolfenden  v,  McCulloch  

Wood  Green  Urban  District  Council  v. 

Joseph  

Woohvich  Union  (Guardians  of  the)  v. 

Guardians  of  the  Fulham  Union... 
Worksop  Union  Assessment  Committee, 

Mitchell  Brothers  t^.  

Worthington  v.  Kime     


278 


431 
486 
235 
237 
157 

332 

264 

502 
72 
230 
103 
172 

250 

282 
257 

523 


47 
424 


Sim- 


Yardley  Rural  District  Council, 

cox  V 53 

York  Corporation,  Walker  and  Others  v.  357 
Yorkshire  Laundries  Ltd., Garfield  v,..,  465 
Yorkshire  (Woollen  District)  Electric 
Tramways,  Limited  V.  Ellis 54 


Digitized  by 


Google 


MAGISTBEIAL    CASES 


RRPORTED    IN 


THE    JUSTICE    OF   THE   PEACE." 


Stone  v.  Tyler. 

69  J.  p.  4. 

KING'S    BENCH    DIVISION. 


November  4,  1904. 

(Before  Alvebstone,  L.C.J.,  Kennedy  and 
Ridley,  JJ.) 

Stone  v,  Tyler. 

Weights  and  measares— Weighing  machine 
— Fraud  wilfully  committed  in  the  use 
of— Article  weighed  with  paper  and 
done  up  in  packages  of  one  pound 
weight  in  all — Packi^  subsequently 
sold  as  one  pound  weight  of  article — 
Weights  and  Measures  Act,  1878  (41  & 
42  Vict.  c.  49),  8.  26. 

By  s,  26  of  the  Weights  and  Measures  Act, 
1878,  where  any  fraud  is  voUfully  com- 
mitted in  the  using  of  a  weighing 
machine,  the  person  committinoy  and 
every  party  to,  the  fraud  is  liable  to  a 
fine.  The  appellant,  or  his  serva/nts, 
weighed  a  number  of  paclcaaes  of  loaf 
sugar,  so  that  the  weight  of  the  sugar 
together  with  the  paper  in  which  it  toas 
wrapped  was  exactly  one  pound.  The 
scales  were  just  and  accurate,  and  each 
package  was  correctly  weighed.  The 
sugar  without  the  paper    was    three- 
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quarters  of  an  ounce  less  than  one 
pound  in  weiaht.  The  respondent  en- 
tered the  appellants  shop  and  asked  for 
one  pound  of  loaf  sugar  and  paid  2\d,, 
the  price  of  such  weight.  He  was 
handed  one  of  the  said  pa>ckages  pre- 
viously weighed,  and  the  appellant 
knew  the  respondent  was  obtaining  less 
than  one  pound  of  suaar.  The  appel- 
lant was  convicted  ana  fined  as  for  an 
offence  under  s.  26. 

Held,  that  the  conviction  ivas  tvrong,  as  no 
fraud  had  been  "  unlftUly  committed  in 
the  using  of  any  .  .  .  weighing 
ma^ihine    unthin  the  meaning  of  s.  26. 

Case  stated  by  justices  for  the  county  of 
Middlesex. 

At  a  petty  sessions  held  at  Brentford  in 
and  for  the  petty  sessional  division  of 
Brentford,  in  the  county  of  Middlesex,  on 
March  3rd  and  24th  and  April  21st,  1904,  an 
information  preferred  by  Walter  Tyler  (here- 
inafter called  the  respondent)  against 
Samuel  Stone  (hereinafter  called  the  appel- 
lant), under  s.  26  of  the  Weights  and 
Measures  Act,  1878  (41  <fe  42  Vict.  c.  49), 
chawng  that  he,  the  said  Samuel  Stone, 
on  tfanuary  25th,  1904,  at  Chiswick,  in  the 
county  aforesaid,  did  unlawfully  and  wil- 
fully commit  a  fraud  in  the  use  of  a  certain 
weighing  instrument  contrary,  etc.,  was 
heard  and  determined  bv  justices,  and  upon 
such  hearing  the  appellant  was  dul^  con- 
Ticted  of  the  said  offence  and  was  adjudged 
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to  ijay  a  fine  of  40«.  and  costs;  but  the 
justices  consented  to  state  and  sign  a  ca^sc. 

Upon  the  hearing  of  the  information  the 
following  facts  were  admitted  or  i)roved  in 
evidence : 

The  appellant  was  a  grocer  carrying  on 
business  at  Chiswick,  and  the  respondent 
was  an  inspector  of  weights  and  measures 
for  the  county  of  Middlesex. 

On  January  25th,  1904.  the  respondent 
went  to  the  appellant's  snop  at  Chiswick 
and  purchased,  amongst  other  things,  one 
pound  of  loaf  sugar.  The  respondent  asked 
tor  one  pound  of  loaf  sugar,  and  paid  2ld, 
the  price  of  it.  The  su^r  was  handed  to 
the  respondent  wrapped  in  a  jmper  bag  or 
wrapper.  The  gross  weight  of  the  package, 
that  IS  to  say,  the  weight  of  the  sugar  and 
the  paper  bag  or  wrapper,  was  exactly  one 
pound,  and  the  sugar  without  the  paper  bag 
or  wrapper  weighed  three-quarters  of  an 
ounce  less  than  one  pound.  This  package 
of. sugar  had  been  previously  weighed  by 
the  appellant  or  his  servants  in  the  paper  in 
which  it  was  delivered  to  the  purchaser  in 
the  scales  mentioned  in  the  following  para- 
graph, and  the  package  was  one  of  a  number 
of  similar  one-pound  packages  of  sugar  in 
the  shop  that  had  been  previously  weighed 
in  the  same  scales,  ana  none  of  which 
packages  weighed  as  much  as  one  pound 
without  including  the  paper  in  which  they 
were  wrapped. 

The  scales  in  which  the  sugar  had  been 
weighed  with  the  wrapper  were  perfectly 
just  and  accurate,  and  gave  the  weight  of 
the  package  correctly. 

The  respondent,  when  he  asked  for  one 
pound  of  sugar,  expected  to  get  one  pound 
weight  of  sugar  without  including  the 
weight  of  the  paper  in  which  it  was 
wrapped.  The  appellant  knew,  and  the 
respondent  did  not  know  that,  in  fact,  the 
appellant  was  giving  the  respondent  less 
than  one  pound  weight  of  sugar,  and  as  the 
sugar  was  not  weighed  in  the  presence  of 
the  respondent  the  respondent  had  no  means 
of  knowing  that  he  was  being  given  less 
than  one  pound  weight  of  sugar.  The 
paper  bag  in  which  the  sugar  was  weighed 
and  afterwards  handed  to  the  respondent 
contained  35  per  cent,  of  mineral  matter, 
and  was  unnecessarily  heavy  for  the  pur- 
pose of  wrapping  sugar.  The  pecuniary 
value  of  three-Quarters  of  an  ounce  of  sugar 
was  shown  to  oe  greater  than  the  value  of 
the  paper  bag. 

Evidence  was  tendered  on  behalf  of  the 
appellant  that  it  was  the  custom  or  usage  in 
the  trade   to    weigh    sugar   in    the  paper 
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wrai)pcr  in  which  it  was  delivered  to  the 
purchaser,  and  the  appellant  himself  gave 
evidence  to  the  same  effect.  Such  evidence 
was  objected  to  on  behalf  of  the  respondent 
on  the  grounds  (a)  that  the  use  of  an 
abnormal  heavy  bag  weighted  with  mineral 
matter  would  constitute  a  fraud,  assuming 
that  the  custom  did  exist  in  England ; 
(b)  that  a  trade  custom  or  usage  in  contra- 
vention of  an  Act  of  Parlianient  was  in- 
valid ;  (c)  and  a  fortiori  was  invalid  when 
not  known  and  agreed  to  by  the  purchaser, 
and  that  on  the  evidence  already  given  it 
was  proved  that  this  alleged  custom  or 
usage  was  not  known  to  the  respondent  at 
the  time  of  the  purchase. 

It  was  contended  on  behalf  of  the  appel- 
lant that  the  evidence  established  a  custom 
or  usa^ge  of  England  in  the  trade  for  grocers 
to  weigh  sugar  in  the  paper  in  which  it  was 
delivered  to  the  purchaser,  and  that  even  if 
there  was  no  such  custom,  no  offence  had 
been  committed ;  that  weighing  the  sugar 
with  the  paper  wrapper,  the  weight  of  the 
package  being  correct,  did  not  constitute  an 
offence  under  s.  26  of  the  Weights  and 
Measures  Act,  1878  (41  &  42  Vict.  c.  49), 
and  that  this  section  was  not  applicable  to 
the  facts  of  the  case  ;  that  there  was  no 
evidence  of  any  fraud  in  the  using  of  the 
scales  in  which  the  sugar  with  the  paper 
wrapper  was  weighed,  and  again,  even  if 
there  was  no  such  custom,  no  offence  had 
been  committed  in  the  absence  of  fraudu- 
lently heavy  paper. 

No  evidence  was  given  on  behalf  of  the 
respondent  to  disprove  the  custom  or  usage 
in  the  trade  to  weigh  the  sugar  in  the  paper 
as  stated  by  the  witnesses  who  gave  evi- 
dence on  behalf  of  the  appellant,  although 
the  hearing  was  adjourned  in  order  to  give 
the  respondent  an  opportunity  of  doing  so, 
and  the  respondent  admitted  that  he  knew 
that  with  a  great  many  grocers  it  was  the 
custom  to  weij^h  the  sugar  in  the  paper  bag 
or  wrapper  in  which  it  was  sold  and 
delivers. 

It  was  contended  on  behalf  of  the  respon- 
dent that  there  could  be  no  valid  custom  or 
usage  of  trade  to  weigh  the  sugar  with  the 
paper,  and  that  even  if  such  a  custom  or 
usage  of  trade  existed  it  was  not  material. 
The  weighing  sugar  in  the  paper  in  which  it 
was  delivered  was  in  itself  an  offence  under 
s.  26  of  the  Weights  and  Measures  Act,  1878 
(41  &  42  Vict.  c.  49). 

It  was  admitted,  and  the  justices  found 
as  a  fact,  that  the  appellant  made  no  attempt 
to  conceal  and  had  no  intention  of  conceal- 
ing the  fact  that  the  sugar  was  weighed 
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with  the  paper,  and  that  in  so  weighing  it 
he  had  no  intention  to  defraud  the  pur- 
chaser. 

The  justices  held  that  weighing  sugar  in 
the  paper  in  which  it  was  sold  and  delivered, 
although  the  weight  of  the  package,  that  is 
to  say,  the  weight  of  the  sugar  with  the 
paper,  was  correct,  and  although  it  was  done 
in  the  mistaken  belief  that  there  was  in 
England  such  a  custom  in  the  trade,  this 
was  in  itself  sufficient  to  constitute  a  fraud 
wilfully  committed  in  the  using  of  the  scales 
within  the  meaning  of  s.  26  of  the  Weights 
and  Measures  Act,  1878  (41  &  42  Vict.  c.  49). 

The  question  for  the  opinion  of  the  court 
was  whether  upon  the  facts  stated  the 
justices  were  right  in  law  in  convicting  the 
appellant  of  the  offence  charged. 

By  s.  26  of  the  Weights  and  Measures 
Act,  1878:  "Where  any  fraud  is  wilfully 
committed  in  the  using  of  any  weight, 
measure,  scale,  balance,  steelyard  or  weigh- 
ing machine,  the  person  committing  such 
fraud,  and  every  person  party  to  the  fraud, 
shiJl  be  liable  to  a  fine  not  exceeding  five 
pounds,  or  in  the  case  of  a  second  onence 
ten  pounds,  and  the  weight,  measure,  scale, 
balance  or  steelyard  shall  Ix)  liable  to  be 
forfeited." 

Asquith,  K.C.  {Avory.  K.C.,  and  Bonsetf, 
with  him),  for  the  appellant— This  convic- 
tion should  be  quashed.  The  "fraud" 
which  constitutes  the  offence  under  s.  26 
must  be  "  wilfully  committed  in  the  using 
of"  the  scales.  Here  there  was  no  such 
fraud  committed  in  the  use  of  the  scales. 
The  scales  used  were  just  and  accurate,  and 
they  were  used  properly  to  weigh  sugar. 
There  was  and  could  not  be  any  fraud  in 
such  a  ase.  The  article  was  weighed  long 
before  the  purchaser  came  into  the  shop, 
and  not  in  tne  presence  of  the  purchaser  as 
in  King  v.  Spencer  (1904),  68  J.  P.  530.  The 
mere  fact  that  sugar  and  paper  were  weighed 
together,  making  a  one  pound  package  in  all, 
cannot  constitute  a  fraud  wilfully  com- 
mitted in  the  use  of  the  scales.  The  section 
must  refer  to  such  cases  as  those  where  the 
scale  is  depressed  by  one  finger  of  the  hand 
or  where  it  is  elevated  by  a  pneumatic  tube 
running  through  the  counter.  In  such  cases 
there  would  be  a  fraud  wilfully  committed 
in  the  use  of  the  scales.  That  the  section 
refers  to  cases  of  this  kind  would  appear 
from  the  provision  at  the  end  of  the  section 
that  the  scales  may  be  forfeited.  It  is  not 
an  offence  under  s.  26  merely  to  sell  short 
weight  from  the  scales.  See  King  v.  Spencer, 
supra.  And  if  it  were,  the  scales  in  this 
case  were  not  used  to  sell  short  weight. 
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Further  evidence  of  a  custom  in  the  trade 
of  grocers  to  wei^h  sugar  in  the  paper  in 
which  it  was  delivered  to  purchasers  was 
given,  and  the  justices  found  as  a  fact  that 
the  appellant  made  no  attempt  to  conceal 
and  had  no  intention  of  concealing  the  fact 
that  the  paper  had  been  weighed  with  the 
sugar,  and  in  so  weighing  it  he  had  no  in- 
tention to  defraud  the  purchaser.  There 
was  therefore  no  fraud  wilfully  committed 
within  the  meaning  of  s.  26. 

Eustace  Hills,  for  the  respondent.— The 
conviction  was  right.  It  was  found  as  a 
fact  that  scales  uere  used,  and  that  they 
had  been  used  to  weigh  a  number  of 
packages  of  sugar,  each  one  of  which  weighed 
with  tne  paper  exactly  one  pound.  Those 
facts  constituted  the  wilful  commission  of 
fraud  in  the  use  of  the  scales  as  it  is  evident 
that  at  the  time  of  the  weighing  it  was  in- 
tended to  sell  short-weight  purchases  of 
sujgar.  Scales  were  used  ;  a  fraud  was  com- 
mitted, and  it  was  wilfully  committed  in 
the  using  of  the  scales.  There  was  clearly 
fraud  in  the  weighing  of  the  sugar.  [Ken- 
nedy, J. — Did  not  the  fraud  here  consist 
in  the  selling  of  the  article,  and  not  in  its 
weighing  11  The  finding  of  the  justices  as 
to  the  appellant's  contention  is  not  inconsis- 
tent witn  their  subseauent  conviction  of  the 
appellant  for  a  fraua  wilfully  committed. 
See  the  judgment  of  Lord  Heasohell  in 
Derry  v.  Peeky  (1889J 14  A.  U.  337,  at  p.  374  : 
"  Fraud  is  proved  when  it  is  shown  that  a 
false  representation  has  been  made 
(1)  knowingly,  or  (2)  without  belief  in  its 
truth,  or  (3)  recklessly,  careless  whether  it 
be  true  or  false."  In  Lane  v.  jRendalL[l899] 
2  K.  B.  673  ;  6S  J.  P.  757  ;  and  in  London 
County  Council  v.  Paine  (1903),  68  J.  P.  21, 
both  cases  of  weighing  tea  and  paper  to- 
gether, where  proceedings  were  instituted 
under  s.  25  of  the  Weights  and  Measures  Act, 
1878p  it  waa  suggested  by  counsel  that  pro- 
ceedings might  l)e  taken  under  s.  26,  provided 
there  was  fraud.  If  there  is  no  remedy  for 
such  a  case  as  this  under  s.  26,  there  would 
not  appear  to  be  any  at  all.  There  is  none 
under  the  Merchandise  Marks  Acts,  and 
proceedings  will  not  be  taken  by  way  of  an 
action  as  the  amount  of  short  weight  in 
each  case  is  so  small.  {Harris  v.  Aclwood 
(1893),  57  J.  P.  7  ;  and  King  v.  S/)encer 
(1904),  68  J.  P.  530,  were  also  mentioned.) 
[Alverstonb,  L.C.  J.  —We  need  not  trouble 
you  Mr.  Asquith.] 

Alvekstone,  L.C.J. — I  am  satisfied  that 
this  practice  of  selling  articles  and  paper 
togetner  often  inflicts  upon  the  ordinary 
poor  purchaser  considerable  injustice,  and  I 
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quite  agree  with  Mr.  IlilU  that  there  may 
be  difficulties  in  protecting  those  purchasers 
by  means  of  purchases  which  are  made  by 
inspectors,  but  at  the  same  time  that  is  a 
matter  with  which  the  legislature  must 
deal.  We  are  not  justified  in  straining  the 
language  of  an  Act  of  Parliament  which 
seems  to  me  to  be  clearly  intended  to  cure 
an  evil  in  another  way.  This  matter  has,  to 
a  certain  extent,  been  dealt  with  in  other 
branches  of  the  law,  and  it  is  by  no  means 
clear  to  my  mind  that  a  person  who  sells 
paper  and  su^r,  when  he  is  asked  for  sugar 
and  does  not  inform  the  purchaser,  may  not 
bring  himself  within  the  criminal  law,  quite 
apart  from  civil  legislation.  But  our  sole 
concern  here  is  whether  this  conviction  can 
be  upheld  under  s.  26  of  the  Weights  and 
Measures  Act,  1878.  It  is  clear,  looking  at 
the  Weights  and  Measures  Act,  1878,  that 
s.  26  following  on  s.  25,  which  deals  with 
scales  which  are  unjust  in  themselves,  and 
renders  the  possession  of  those  scales  unlaw- 
ful, refers  to  fraud  wilfully  committed  in 
usingJHT  weighty  measure,  scale  or  balance, 
aijjtfefers  to  tricks  in  the  course  of  weigh- 
ig.  I  think  it  is  not  unfair  to  test  Mr.  Hul^ 
argument  by  pointing  out  the  fraud  alleged, 
of  weighing  in  a  particular  manner,  is 
not,  I  might  almost  say,  any  step  in  the 
fraud  said  to  have  been  perpetrated  in  this 
case,  because  non  constat  the  paper  and  the 
sugar  will  not  be  sold  by  somebody  who 
says  they  are  paper  and  sugar,  or  announces 
that  they  are  pax)er  and  sugar  instead  of 
sugar  only.  The  real  fraud  here,  as  my 
brother  Kennedy,  J.,  has  pointed  out,  is 
handing  over  the  counter  that  which  is 
represented  in  weight  by  sugar  and  paper  in 
response  to  an  application  for  sugar  alone. 
If  that  is  an  evil  of  sufficient  magnitude  to 
be  dealt  with  by  legislation,  it  ought  to  be 
so  dealt  with.  But  I  come  to  the  conclusion 
that  to  constitute  an  offence  under  s.  26, 
there  must  be  some  fraud  in  connection 
with  the  using  of  the  scale,  and  in  my 
opinion  the  scale  being  for  the  purpose  of 
weighing  accurately  what  is  weighed,  it 
does  not  make  it  an  offence  under  that 
section  after  the  weighing  to  take  the 
weighed  product  and  use  it  m  a  way  which 
is  either  dishonourable  or  dishonest,  or  in  a 
way  in  which  it  ought  not  to  be  used  I 
desire  only  for  myself  to  say,  I  am  not  very 
much  pressed  by  the  statement  made  in  the 
case,  tnat  the  appellant  had  no  intention  of 
concealing  the  fact  that  the  paper  was 
weighed  with  the  sugar,  and  in  so  weighing 
it  he  had  no  intention  to  defraud  the  pur- 
chaser. If  those  words  mean  that  in  so 
weighing  the  sugar  and  ]>aper  the  appellant 
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had  no  intention  that  these  packa^  should 
be  sold  of  this  particular  description,  or 
in  answer  to  the  particular  invitation  for 
one  pound  weight  of  sugar,  then,  I  think  it  is 
a  material  finding,  because  it  negatives  the 
idea  that  there  is  any  fraud  subsisting. 
But  if  I  hsui  come  to  the  conclusion  that  the 
facts  brought  the  case  within  the  section,  I 
should  not  be  impressed  by  the  finding  tnat 
the  appellant  had  not  intended  to  defraud 
the  particular  purchaser.  On  the  whole,  I 
thiuK,  however  desirable  it  may  be  to  safe- 

fuard  transactions  of  this  kind,  it  cannot  be 
one  by  taking  proceedings  under  s.  26,  un- 
less there  is  evidence  of  an  improper  use  of 
the  scales  in  the  act  of  weighing.  I  think, 
therefore,  the  appeal  must  be  allowed. 

Kennedy,  J.— I  have  come  to  the  same 
conclusion.  When  you  look  at  the  facts  of 
this  case  it  does  not  seem  to  me  that  any 
other  conclusion  is  possible.  The  offence 
according  to  the  section  is  :  "  Where  any 
fraud  is  wilfully  committed  in  the  using  of 
any  weight  measure  scale  balance  steel- 
yard or  weighing  machine,  the  person 
committing  such  fraud  and  every  person 
party  to  the  fraud,  shall  be  liable  to  a 
fine  .  .  .*'  Now  what  are  the  facts  of 
this  case  1  The  appellant,  or  his  shopman, 
put  upon  the  weighing  machine  a  certain 
Quantity  of  sugar  and  paper  which  toother 
aid  weigh  a  pound,  and  that  was  indicated 
by  the  machine  on  the  other  side.  No  fraud 
was  committed  by  him  in  the  using  of  the 
machine,  and  he  has  not  with  the  machine 
committed  any  fraud  upon  anybody.  What 
he  has  done  is  to  represent  to  a  buyer  in  his 
shop  that  to  be  a  pound  of  sugar,  and 
nothing  else,  which  is.  in  fact,  less  than  a 
pound  of  sugar,  plus  tne  weight  of  the  ba^ 
in  which  it  is  carried.  That  bein^;  so,  it  is 
not  necessary  to  consider  anythug  else. 
Reference  has  been  made  to  other  cases 
which  I  do  not  think  really  help  our 
decision  here.  There  was  no  fault  to  be 
found  with  the  machine  which  was  used,  so 
as  to  bring  it  under  s.  25  *-  ut  the  prosecution 
here,  being  under  s.  26,  the  Question  is.  Was 
there  any  fraud  committed  in  the  using 
of  the  machine  ?  No  weighing  machine  was 
used  before  the  purchaser  at  all.  A  fraud, 
in  my  opinion,  in  one  sense  was  committea 
in  spite  of  the  finding  of  the  justices  as  to 
the  appellant's  intention.  This  section  deals 
with  fraud  which  is  wilfuUj;  committed.  I 
have  no  doubt  what  the  justices'  finding 
means,  and  it  is  only  just  that  it  should 
be  stated.  I  suppose  this  grocer  justifies 
himself  in  doing  what  he  did  by  the 
fact  as  appears  by  another  para^ph  in 
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the  case,  that  a  ^eat  many  other  persons 
do  the  same  thing.  To  my  mind  that 
does  not  make  the  thing  any  better,  but 
Htill  it  does  not  mean  that  he  Tvas  know- 
ingly doing  what  was  a  fraud,  or  that  he 
expressly  concealed  it,  although  I  think 
nayself  very  often  a  person  may  more 
effectually  conceal  a  fact  by  saying  nothing 
about  it,  as  when  asked  for  a  pound  of 
sugar  he  gives  something  which  is  not  a 
pound  of  sugar,  but  a  pound  of  sugar  and 
paper.  That  seems  to  me  very  little  dif- 
ferent from  concealment  I  should  not  have 
much  difficulty  under  s.  26  in  dealing  with 
the  case,  if  the  thing  which  was  done,  by 
which  the  party  bujring  was  ii^ured  had 
been  done  in  the  using  of  the  weight, 
measure,  scale,  balance,  steel  yard,  or  other 
weighing  machine.  It  seems  to  me  that  the 
whole  of  this  case,  as  Mr.  Asquith  has 
pointed  out,  fails  entirely  upon  tlmt  point. 
The  wrong  or  mischief,  to  use  a  milder 
word,  that  was  done  by  giving  to  the  buyer 
soniething  else  that  was  not  sugar  did  not 
arise  from  the  sugar  being  nntru^  weighed, 
be<»iuse  it  was  trulv  weighed,  but  from  the 
giving  or  handing  the  sugar  and  paper  over 
to  the  purchaser  without  telling  him  what  it 
really  was  that  he  was  being  given. 

Ridley,  J.— I  agree,  and  I  have  nothing 
to  add. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby. 

Solicitor  for  the  respondent :  Sir  Richard 
Nicholson. 
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CENTRAL   CRIMINAL   COURT. 


December  12,  13, 1904. 
(Before  the  Recorder). 

Rex  v.  Sims. 

Criminal  law— Acquittal  by  jury— Right  of 
prosecution  to  have  prisoner  tried  on 
another  indictment  before  another  jury. 

Where  a  prisoner  has  been  acquitted  on  one 
indictment  the  jrrosecution  have  no 
right  to  claim  that  a  second  indictment 
should  be  tried  be/ore  another  jury. 

The  prisoner  was  indicted  for  stealing  and 
receiving  a  fender  and  other  articles,  the 
property  of  Clara  del  Rey. 

Overend  appeared  on  behalf  of  the  pro- 
secution. 

Forrest  Fulton  for  the  defence. 

Upon  this  indictment  the  prisoner  was 
acquitted  by  the  jury. 

Overend  then  said  that  there  was  another 
indictment  against  the  defendant  for  obtain- 
ing from  Clara  del  Rey  the  sum  of  £2  and 
the  sum  of  £2  13«.  ^.  by  false  pretences 
with  intent  to  defraud,  and  that  he  was  in- 
structed to  proceed  upon  that  indictment, 
but  that  he  aid  not  propose  to  proceed  with 
that  trial  before  the  same  jury  that  had  just 
acquitted  the  defendant.  Though  the  facts 
were  the  same  another  jury  might  take  a 
different  view  on  the  facts  on  a  charge  of 
false  pretences  to  what  this  one  had  done 
on  a  charge  of  larceny  as  bailee. 

Forrest  Fulton^  for  the  defence,  said  that 
the  defendant  was  prepared  to  take  his  trial 
at  once  on  this  second  indictment,  and  that 
the  prosecution  had  not  the  right  to  insist 
on  having  another  jury.  The  facts  of  the 
second  indictment  were  the  same  that  had 
already  been  inquired  into  by  the  jury,  and 
the  case  ought  to  be  disposed  of  by  the 
same  jury. 

The  Recorder  held  that  the  prosecution 
had  no  right  to  claim  that  the  second  indict- 
ment should  be  tried  before  another  jury. 
If  it  was  necessary  to  try  the  second  indict- 
ment at  all  it  must  be  tried  before  the  same 
jury. 
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Overend  said  that  under  the  circum- 
stances he  would  not  offer  any  evidence  on 
the  second  indictment. 

Verdict:  Not  guilty, 

Solicitors  for  the  prosecution  :  Peet  and 
Mandnell. 
Solicitor  for  the  defence  :  C.  O.  Swift. 
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KING'S  BENCH  DIVISION. 


(Before  Alverstonb,  L.C.J.,  Kennedy  and 
Ridley,  JJ.) 

November  3,  18,  1904. 

Imperial  and  Grand  Hotels  Co.,  Limi- 
ted V.  Christchurch  Guardians 
(Assessment  Committee). 

Poor  rate— Appeal  to  next  general  or  quarter 
sessions — Time  of — Next  practicable 
sessions — Condition  precedent  of  objec- 
tion to  assessment  committee — Notice 
of  objection  given  "  at  any  time  "—Cur- 
rency of  rate-Poor  Relief  Act,  1743 
SGeo.  2,  c.  38),  8. 4—  Union  Assessment 
mmittee  Act,  1862  (25  <k  26  Vict, 
c.  103]),  ss.  18,  24— Union  Assessment 
Committee  Amendment  Act,  1864  (27  & 
28  Vict.  c.  39),  8. 1— Assessment  reduced 
—Repayment  of  excess  paid— Poor  Rate 
Act,  1801  (41  Geo.  3,  c.  23),  s.  8. 

A  poor  rate  was  made  in  a  parish  upon 
April  2lst,/or  expenses  up  to  March  ZXst 
in  the  following  year^  payable  by  two 
instalments'— in  May  and  November, 
A  hotel  company  in  the  parish  gave 
notice  to  the  assessment  committee  of 
their  objection  to  assessments  of  their 
hereditaments  in  the  valuation  list. 
Their  notice  was  given  in  October^  after 
two  meetings  of  t/ie  assessment  com- 
mittee, in  May  and  August,  and  one 
court  of  quarter  sessions  in  June  had 
been  held,  and  after  the  first  instalment 
of  the  rate  was  due  from  them,  and  had 
been  paid.  Their  objection  was  heard 
at  the  third  meeting  of  the  assessment 
committee,  aftei'  the  making  of  tlie  rate. 
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in  Novemher,  and  failing  to  get  relief, 
the  company  appealed  to  the  next  quarter 
sessions  after  Novemher,  on  January 
2nd  of  the  following  year,  notice  of 
appeal  having  been  given  on  December 
6th,  On  the  appeal  the  committee 
objected  that  the  jurisdiction  of  the 
court  of  quarter  sessions  vhjls  ousted,  as 
the  conipamy  had  not  appealed  to  the 
next  quarter  sessions  as  required  by  s,  4 
of  the  Poor  Relief  Act,  1743.  The 
recorder  overruled  the  objection^  heard 
the  appeal  on  the  merits,  and  reduced 
the  assessments;  but,  as  the  company 
had  not  taken  steps  as  they  might  have 
done  to  appeal  a^gainst  the  rate  at  an 
earlier  date,  refuse  to  order  that  the 
excess  fxiid  by  the  comjxiny  in  respect  of 
the  first  instalment  should  be  refunded 
to  them. 

Held,  on  appeal  to  the  High  Court,  that 
in  this  case,  where  the  objection  was 
heard  and  determined,  and  the  appeal 
brought  within  the  period  of  the  current 
rate,  although  the  comfxiny  might  have 
lodged  their  objection  at  one  or  two 
earlier  meetings  of  the  assessment  com- 
mittee,  yet  as  it  had  not  been  proved  that 
they  had  been  guilty  of  unreasonable 
delay  the  jurisdiction  of  quarter  ses- 
sions was  not  ousted.  By  s,  S  of  the 
Poor  Bate  Act,  1801  (41  Geo,  3,  c.  23) 
the  recorder  was  bound  to  order  repay- 
ment of  the  excess  paid  in  respect  of  the 
first  instalment  of  the  rate. 

Case  stated  by  the  recorder  of  Bourne- 
mouth. 

At  the  court  of  Quarter  sessions  held  in 
and  for  the  borougn  of  Bournemouth  on 
January  2nd,  1904,  the  Imperial  and  Grand 
Hotels  Company,  Limited  (who  throughout 
thLs  report  are  designated  the  appellants), 
appealed  against  a  rate  made  by  the  over- 
seers of  the  parish  of  Bournemouth,  in  the 
Christchurch  Union,  on  April  21st,  1903, 
the  appellants  having  objected  to  the  valua- 
tion hst  before -a -meeting  f)f  the  assessment 
committee  (who  throughout  this  report  are 
designated  the  respondents)  of  the  respon- 
dent union,  held  on  November  12th,  1903, 
and  failed  to  obtain  relief  thereat,  as  required 
by  s.  1  of  the  Union  Assessment  Committee 
Amendment  Act,  1864  (27  <k  28  Vict.  c.  39). 

When  the  said  appeal  was  called  on  for 
hearing,  counsel  for  the  resiwndents  objected 
that  the  court  had  no  jurisdiction  to  hear 
the  appeal,  inasmuch  as  the  appellants  had 
not  apiKjaled  to  the  next  quarter  sessions 
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Imperial  and  Grand  Hotels  Co.,  Limi- 
ted V,  Christchurch  Guardians. 

for  the  borough  as  required  by  s.  4  of  the 
Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38). 

The  following  admitted  facts  were  relied 
upon  by  counsel  for  the  respondents  in 
support  of  their  objection  : 

Tne  rate  appealed  against  was  made  on 
April  2l8t,  1903,  to  provide  for  expenses  to 
be  incurred  before  March  31st,  1904,  payable 
by  two  equal  instalments,  the  first  payable 
on  May  1st,  1903,  and  the  second  on 
November  1st,  1903. 

The  assessment  committee  of  the  respon- 
dent union  held  meetings  for  the  purpose  of 
hea.ring  objections  to  the  valuation  list,  of 
which  due  notice  was  given,  on  May  15th, 
August  13th,  and  November  12th,  1903. 

Courts  of  quarter  sessions  were  held  on 
June  27th  and  October  27th,  1903. 

The  appellants  first  gave  notice  of  ob- 
jection to  the  valuation  list  on  which  the 
said  rate  was  based  on  October  26th,  1903, 
and  the  said  objection  was  heard  by  the 
assessment  committee  at  their  meeting  held 
on  November  12th,  1903. 

The  appellants,  on  December  5th,  1903, 
gave  due  notice  of  appeal  to  the  quarter 
sessions  to  be  held  on  January  2nd,  1904. 

The  appellants  had  paid  tne  first  instal- 
ment of  tne  rate  which  became  payable  on 
May  1st,  1903,  in  the  month  of  August. 

1903,  before  they  gave  the  said  notice  ot 
objection  to  the  valuation  list. 

The  learned  recorder  overruled  the  ob- 
jection, being  of  opinion  that  in  the  circum- 
stances above  stated  the  appeal  was  made 
to  the  next  quarter  sessions  for  the  borough 
within  the  meaning  of  the  Poor  Relief  Act, 
1743  (17  Geo.  2,  c.  38),  s.  4,  and  the  Union 
Assessment  Committee  Amendment  Act, 
1864  (27  k  28  Vict.  c.  39),  s.  1. 

Having  heard  the  appeal  on  the  merits 
on  January  2,  1904,  the  learned  recorder 
delivered  judgment  therein  on  April  12th, 

1904,  in  favour  of  the  appellants  with  costs, 
and  ordered  that  the  gross  estimated  rental 
of  the  Imperial  Hotel  be  reduced  from 
£1,600  to  £1,325,  and  that  of  the  Grand 
Hotel  from  £2,050  to  £1,630,  but,  inasmuch 
as  the  appellants  had  not  taken  steps  as 
they  might  have  done  to  appeal  against  the 
rate  at  an  earlier  date,  he  ordered  that  the 
alteration  of  the  assessment  should  only 
operate  in  respect  of  the  second  instalment 
of  the  rate,  and  refused  to  order  that  the 
excess  paid  by  the  appellants  in  respect  of 
the  first  instalment  should  be  refimded  to 
them  or  allowed  off  the  second  instalment. 

Counsel  for  the  appellants  contended 
that  the  learned  recorder  was  bound  to 
order  that  the  excess  paid  by  the  appellants 
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in  respect  of  the  first  instalment  should  be 
refunded.  He,  however,  refused  to  vary  his 
order. 

The  questions  for  the  court  were : 

Whether  the  learned  recorder  was  right 
in  holding  that  the  appellants  were  not  out 
of  time  in  bringing  their  appeal,  and  that 
he  had  jurisdiction  to  hear  their  said 
apjjeal  ? 

if  the  answer  to  the  first  question  be  in 
the  affirmative,  whether  he  was  right  in 
ordering  that  the  alteration  made  by  him 
in  the  rate  should  only  apply  to  the  second 
instalment  thereof  1 

If  the  answer  to  the  first  question  was  in 
the  negative,  the  appeal  against  the  said 
rate  was  to  be  dismissed,  and  judgment  was 
to  be  entered  for  the  respondents. 

If  the  answer  to  the  second  question  was 
in  the  affirmative,  the  recorder's  order  was 
to  stand,  if  in  the  negative,  his  order  was  to 
be  varied,  and  the  court  was  to  make  such 
order  therein  as  the  court  should  think  fit. 

By  s.  4  of  the  Poor  Relief  Act,  1743: 
"  And  ...  in  case  any  person  or  persons 
shall  find  him,  her,  or  themselves  aggrieved 
by  any  rate  or  assessment  made  tor  the 
relief  of  the  poor,  or  shall  have  any  material 
objection  to  any  person  or  persons  being  put 
on  or  left  out  of  such  rate  or  assessment, 
or  to  the  sum  charged  on  any  person  or 
persons  therein,  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or 
any  part  thereof,  or  shall  find  him,  her,  or 
themselves  aggrieved  by  any  neglect,  act, 
or  thing  done  or  omitted  by  the  church- 
wardens and  overseers  of  the  poor,  or  by 
any  of  his  Majesty's  justices  of  the  peace, 
it  shall  and  may  be  lawful  for  such  person 
or  persons,  in  any  of  the  cases  aforesaid, 
giving  reasonable  notice  to  the  church- 
wardens or  overseers  of  the  poor  of  the 
parish,  township,  or  place,  to  appeal  to  the 
next  general  or  (j^uarter  sessions  of  the  peace 
for  the  county,  nding,  division,  corporation, 
or  franchise  where  such  parish,  township, 
or  place  lies  ;  and  the  justices  of  the  peace 
there  assembled  are  hereby  authorised  and 
required  to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same  ;  but  if  it 
shall  appear  to  the  said  justices  that  reason- 
able notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear 
and  determine  the  same    .    .    . ' 

By  8.  18  of  the  Union  Assessment  Com- 
mittee Act,  1862:  "Any  overseer  or  over- 
seers of  any  jMirish  in  any  union  who  shall 
have  reason  to  think  that  such  parish  is 
aggrieved  by  the  valuation  list  of  any  parish 
within  such  union,  or  any  person  who  may 
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feel  himself  aggrieved  by  any  valuation  list 
on  the  ground  of  unfairness  or  incorrectness 
in  the  valuation  of  any  hereditaments  in- 
cluded therein,  or  on  the  ground  of  the 
omission  of  any  rateable  hereditament  from 
such  list,  may  at  any  time  after  the  deposit 
as  aforesaid  of  such  list,  and  before  the 
expiration  of  twentjr-eight  days  after  the 
notice  of  the  deposit  as  aforesaid,  give  to 
the  committee  and  to  the  overseers  a  notice 
in  writing  of  his  objection,  specifying  the 
grounds  thereof,  and,  where  the  ground  of 
any  objection  shall  be  unfairness  or  incor- 
rectness in  the  valuation  of  any  heredita- 
ment in  respect  of  which  any  person,  other 
than  the  person  objecting,  is  liable  to  be 
rated,  or  the  omission  of  such  hereditament, 
also  give  notice  in  writing  of  such  objection, 
and  of  the  ground  thereof,  to  such  other 
person." 

By  s.  24  of  the  the  Union  Assessment 
Committee  Act,  1862:  **  Every  valuation 
list  approved  by  the  committee,  and  de- 
livered to  the  overseers  of  the  parish  to 
which  the  same  relates,  shall,  i^dth  and 
subject  to  the  alterations  and  additions  for 
the  time  being  made  therein  or  thereto 
by  any  supplemental  valuation  lists  so 
approved  and  delivered,  be  the  valuation 
list  in  force  in  such  parish,  except  in 
the  case  of  any  parish,  as  is  hereinafter 
referred  to,  in  which  the  poor  rate  or 
assessment  for  the  poor  rate,  is  made  under 
the  authority  of  a  local  Act,  until  a  new 
valuation  list  in  substitution  for  the  same 
be  approved  and  delivered  in  like  manner." 

By  8.  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864:  "Before  any 
appeal  shall  be  heard  by  any  special  or 

?[uarter  sessions  against  a  poor  rate  made 
or  any  parish  contained  in  any  union  to 
which  the  Union  Assessment  Committee 
Act,  1862,  applies,  the  appellant  shall  give 
twenty-one  days  notice  m  writing  previous 
to  the  special  or  quarter  sessions  to  which 
such  api>eal  is  to  be  made  of  the  intention 
to  appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union  :  Pro- 
vided, that  after  the  first  day  of  August 
next  no  person  shall  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate 
made  in  conformity  with  the  valuation  list 
approved  of  by  such  committee,  unless  he 
shall  have  given  to  such  committee  notice 
of  objection  against  the  said  list,  and  shall 
have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just ;  and  which  ob- 
jection, after  notice  eiven  at  any  time  in 
the  manner  preficribecf  by  the  said  Act  with 
resiicct  to  objections,  the  committee  shall 


69  J.  P.  9. 

hear,  with  full  power  to  call  for  and  amend 
such  list,  although  the  same  has  been  ap- 
proved of,  and  no  subsequent  list  has  been 
transmitted  to  them^  and  if  they  amend  the 
same  shall  give  notice  of  such  amendment 
to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly.^' 

JRi/de  (Francke  with  him),  for  the  respon- 
dents at  quarter  sessions^  who  appealed. — 
By  s.  4  of  the  Poor  Relief  Act,  1743,  any 
person  aggrieved  by  any  rate  for  the  relief 
of  the  poor  may  "appeal  to  the  next  general 
or  Quarter  sessions  of  the  peace."  These 
words  have  been  held  to  mean  the  next 
"practicable"  sessions.  The  learned  re- 
corder in  this  case  was  of  opinion  that  the 
appeal  was  made  to  the  next  practicable 
sessions  within  the  meaninj^  of  s.  4,  as  it 
was  msuie  to  the  next  sessions  after  the 
assessment  committee  had  refused  to  afford 
the  appellants  relief,  although  the  appellants 
let  two  meetings  of  the  assessment  com- 
mittee go  by  before  they  gave  their  notice  of 
objection.  If  the  decision  is  supported,  it 
would  appear  that  such  an  appeal  may  be 
made  to  quarter  sessions  at  any  time— ten 
years  for  instance— after  the  making  of  the 
rate,  provided  the  appellant  delays  giving 
his  notice  of  objection  to  the  assessment 
committee  for  a  sufficiently  long  period. 
The  question  in  this  case  is  whether  it  is 
necessary  for  the  appellant  to  use  diligence 
in  going  before  the  assessment  committee  in 
order  that  he  may  "appeal  to  the  next 
general  or  quarter  sessions"  within  the 
meaning  of  s.  4. 

The  assessment  committee  was  created 
by  the  Union  Assessment  Committee  Act. 
1862.  By  s.  18  of  that  Act.  an  aggrieved 
person  may  give  notice  oi  objection  to 
the  assessment  committee  within  twenty- 
eight  days  of  the  notice  of  deposit  of 
the  valuation  list.  By  s.  24,  after  the 
approval' of  the  valuation  list,  such  list  was 
in  force  until  a  new  valuation  list  was 
approved.  The  effect  of  this  Act  was  that 
the  overseers  were  bound  by  the  list  so 
approved  ;  but  a  ratepNayer  could  appeal  to 
the  next  quarter  sessions  under  s.  4  of  the 
Act  of  1743  without  making  any  obiection 
before  the  assessment  committee— the  less 
expensive  method  of  relief.  New  lists  were 
only  made  at  irregular  intervals :  if,  there- 
fore, twenty-ei^ht  days  passed  from  the 
notice  of  deposit  of  the  list  and  if  also  the 
date  of  the  next  practicable  sessions  passed 
without  the  ratepayer  making  his  objection 
and  appeal,  he  was  bound  by  the  ILst  until  a 
new  one  was  approved.  The  ratepayer 
might  not  be  in  occupation  whenj^^ie  rate 
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was  made,  and  in  that  case  he  would  have 
to  wait  until  another  list  was  approved. 
These  difficulties  were  remedied  by  s.  1  of 
the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  by  the  proviso  to  which  no 
person  may  appeal  to  any  sessions  a^inst  a 
poor  rate  made  in  conformity  with  the 
valuation  list  approved  by  the  committee 
unless  he  has  given  notice  of  objection 
against  the  list  and  has  failed  to  obtain 
relief ;  "  and  which  objection  after  notice 
given  at  any  time,  in  the  manner  prescribed 
Dv  the  said  Act  with  respect  to  objections, 
the  committee  shall  hear.'^  The  words  "  at 
any  tinae "  are  required  in  order  to  extend 
the  limit  of  twenty-eight  days,  daring  which, 
under  s.  18  of  the  Act  of  1862,  a  person 
could  object  to  the  valuation  list  and  also  to 
give  the  committee  power  to  alter  the  list, 
notwithstanding  approval  under  the  Act  of 
1862.  The  words  are  necessary  to  remedy 
the  defects  in  the  Act  of  1862,  and  cannot 
be  taken  in  their  bald  and  literal  sense,  that 
notice  of  objection  can  ever  afterwards  be 
given— ten  or  twenty  years  from  the  deposit 
of  the  list.  The  aggrieved  ratepayer  must 
still  appeal  to  the  next  practicable  sessions 
after  the  making  of  the  rate  under  the  Act 
of  1743,  and  to  do  so  he  must  use  diligence 
in  giving  notice  of  his  objection  to  the 
assessment  committee,  which  by  s.  1  of  the 
Act  of  1864  was  made  a  condition  precedent 
to  his  right  of  appeal  to  sessions.  Here  the 
ratepayer  has  let  two  meetings  of  the  assess- 
ment committee  pass,  and  the  recorder, 
after  hearing  the  appeal  on  the  merits, 
found  that  tne  appellants  had  not  taken 
steps  which  they  might  have  taken  to  object 
to  the  rate  at  an  earlier  date,  and  ordered 
that  the  alteration  of  the  assessment  should 
not  operate  in  respect  of  the  first  instalment 
of  the  rate  which  nad  been  paid. 

In  practice  cases  have  occurred  where  the 
objection  that  the  appellant  has  been  guilty 
of  delay  in  giving  notice  of  objections  where- 
by it  becomes  impossible  to  enter  an  appeal 
at  the  next  sessions  after  the  making  of  the 
rate  which  would  have  been  x)os8iole  had 
the  appellant  served  his  notice  of  objection 
earlier,  might  have  been  taken,  but  has  not. 
ISee  R.  V.  Great  Western  Rail,  Co,  (1874), 
38  J.  P.  822.  In  R,  v.  Biggleswade  i/nM>n(1869), 
33  J.  P.  791 ;  21 L.  T.  494,  where  a  poor  rate  was 
made  for  a  parish  and  published  on  May  30th, 
notice  of  objection  being  given  on  June  1 1th, 
BoviLL,  C.J.,  said :  "  It  is  difficult  to  ask  us 
to  say  that  the  appellant  in  this  case  took 
more  than  a  reasonable  time  before  taking 
any  step."  Those  words  imply  that  dili- 
gence must  be  used  in  going  before  the 
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assessment  committee.     A  delay   on    the 

Sart  of  an  appellant  of  a  few  days  after  the 
ecision  of  the  assessment  committee  ren- 
ders the  appeal  out  of  time.  See  Liverpool 
Gas  Co,  V.  Ev&rUm  (1871),  L.  R.  6  C.  P.  414, 
and  R.  v.  Wiltshire  JJ,  (1879),  4  Q.  B.  D.  326 ; 
43  J.  P.  654.  It  Ls  unreasonable  that  a  lengthy 
period  of  delay  before  notice  of  objection  is 
given  should  not  also  render  an  appeal  out 
of  time,  for  notwithstanding  s.  1  of  the 
Union  Assessment  Committee  Amendment 
Act,  1864,  an  appellant  must  still  bring  his 
appeal  "  to  the  next  general  or  quarter 
sessions  of  the  peace" — that  is,  after  the 
making  of  the  rate.  By  11  <k  12  Vict.  c.  31, 
s.  9,  no  appeal  is  to  be  allowed  against  an 
order  of  removal,  if  notice  of  appeal  is  not 
given  within  twenty-one  days  after  receipt 
of  the  statement  of  the  grounds  of  removal, 
unless  within  those  twenty-one  days  a  copy 
of  the  depositions  shall  have  been  applied 
for  and  received ;  and  then  fourteen  days 
from  the  time  of  the  sending  the  copy  is  to  be 
allowed  for  giving  notice.  The  authorities 
on  this  section  show  that  delay  must  not 
be  made  in  applying  for  depositions  in 
order  to  escape  the  necessity  of  going  to  the 
next  sessions.  An  appellant  cannot  by  his 
negligent  or  dilatory  conduct  make  the 
sessions  impracticable,  which,  in  fact,  were 
practicable  sessions.  See  R,  v.  West 
Riding  JJ,  (1858),  23  J.  P.  148  ;  E.  B.  &  E. 
713,  and  the  c&ses  there  quoted.  So  in  the 
case  before  the  court,  the  appellants  by 
delaying  their  objection  cannot  render  the 
next  quarter  sessions  impracticable. 

Clavell  Salter,  K.C.  (Haydon  with  him), 
for  the  respondents.— This  j)oint  has  not 
been  raised  since  the  Act  of  1864— forty 
years  ago.  I  admit  that  if  it  was  the  duty 
of  an  appellant  to  appeal  to  the  next 
quarter  sessions  after  the  making  of  the 
rate,  as  under  the  Act  of  1743,  this  appeal 
would  be  out  of  time.  For  up  to  1864  it 
was  then  that  his  grievance  accrued.  When 
the  assessment  committee  was  created  under 
the  Act  of  1862  it  could  only  reduce  an 
assessment  in  the  valuation  list,  which 
would  not  operate  as  to  the  then  rate  to 
^^  hich  the  appellant  objected.  [Mr.  Ryde. — 
I  agree.]  He  must  still  appeal  to  the  next 
practical:)]  e  quarter  sessions  after  the  making 
of  the  rate,  when  his  grievance  arose.  So 
the  assessment  committee  could  not  then 
remedy  his  grievance.  Then  by  the  proviso 
to  s.  1  of  the  Act  of  1864— the  first  part  of 
the  section  merely  deals  with  procedure — 
the  general  right  of  appeiil  under  the  Act  of 
1743  is  limited  to  those  cases  where  the 
appellant  has  given  notice  of  objection  to 
the  assessment  committee  and  has  failed  to    t 
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obtain  such'relief  in  the  matter  as  he  deems 
just,  and  the  assessment  committee  were 
given  power  to  direct  the  overseers  to  alter 
the  current  rate  in  accordance  with  the 
altered  assessment.  The  right,  therefore,  to 
appeal  to  sessions  does  not  vest  in  the  appel- 
lant until  an  adverse  decision  of  the  assess- 
ment committee  has  been  pronounced.  The 
apT)e]lants'  right  to  appeal  to  sessions  dated 
before  1864,  from  the  making  of  the  rate 
subsequently  from  the  adverse  decision  of 
the  assessment  committee  (E,  v.  Biggleswade 
Union,  svpra).  He  must  appeal  now^  as 
before,  to  the  next  practicable  sessions 
after  the  right  has  vested  in  him.  There 
is  a  direction  in  the  proviso  to  s.  1  of 
the  Act  of  1864— a  mandatory  direction— 
that  the  notice  of  objection  to  the  assess 
ment  committee  may  be  given  "at  any 
time."  [Alvbrstone,  L.CTJ.— Were  not 
those  words  needed  to  do  away  with  the 
limitations  'mentioned  by  Mr.  jRi/de  in  the 
Act  of  1862  ?]  There  was  no  necessity  for 
the  use  of  words  of  such  wide  import.  An 
appellant  was  made  to  object  before  the 
committee  before  he  could  appeal  to  sessions, 
but,  on  the  other  hand,  his  time  for  object- 
ing was  extended.  It  is  plain  from  the 
wording  of  s.  1  and  the  reference  to  "  the 
current  rate"  at  the  end  that  the  words 
"at  any  time"  mean  at  any  time  during 
the  currency  of  the  rate.  The  appel- 
lants in  this  case  objected  to  their  assess- 
ment within  the  currency  of  the  rate,  and, 
on  the  adverse  decision  of  the  committee, 
appealed  to  the  next  practicable  sessions, 
and  their  appeal  was  within  time.  It  is 
remarkable  that  the  point  in  this  case  was 
not  taken  in  E,  v.  Great  Western  Eail,  Co., 
supra.  [E.  v.  Wiltshire  J  J.,  supra,  was  also 
mentioned.]  [Alverstone,  L.C.J.— The 
appellants  paid  the  first  instalment  of  the 
rate  before  they  objected  to  the  assessment?] 
Yes.  The  Poor  Rate  As.sessment  Act,  1869, 
s.  15,  allows  the  rate  to  be  paid  by  instal- 
ments. That  fact  cannot  alter  the  power 
under  the  statute  to  object  at  any  time 
within  the  currency  of  the  rate.  As  to  the 
second  point  on  which  we  appeal,  by  .«.  8  of 
the  Poor  Rate  Act,  1801  (41  Geo.  3,  c.  23), 
the  learned  recorder  had  no  power  to  refuse 
to  order  the  excess  paid  by  the  appellants  on 
the  assessment  before  it  was  reduced  to  be 
refunded  to  them. 

Eyde  in  reply.— I  do  not  contend  the 
second  point,  save  in  so  far  as  the  learned 
recorders  finding  that  the  appellants  had 
not  taken  steps,  as  they  might  have  done, 
to  appeal  against  the  rate  boars  ui>on  the 
first  point.    It  is  admitted  that  the  words 
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"at  any  time"  cannot  bear  their  widest 
meaning  in  s.  I  of  the  Act  of  1864,  and  it  is 
suggested  that  they  mean  at  any  time 
within  the  currency  of  the  rate.  Such  a 
qualification  of  time  is  unknown  to  the 
law.  An  appellant  must  still  appeal 
to  the  next  practicable  sessions  after 
the  making  of  the  rate,  but  since  the 
Union  Assessment  Committee  Acts  the 
time  taken  in  objecting  to  the  assessment 
committee  will  {inter  alia)  be  taken  into 
consideration  in  deciding  what  is  "prac- 
ticable." What  is  "  practicable  "  has  always 
been  considered  a  question  of  fact.  For 
instance,  before  the  advent  of  railways  the 
geography  of  a  case  had  to  be  considered. 
In  E.  V.  Surrey  JJ,  (1880),  6  Q.  B.  D.  100  ; 
46  J.  P.  93  (see  L.  R.  p.  Ill),  Manisty,  J., 
said  :  "  It  is  true  that  it  is  even  more 
important  in  the  case  of  a  rate  than  in  the 
case  of  a  removal,  that  appeals  should 
be  prosecuted  promptly,  so  that  the  public 
authorities  should  not  be  left  in  uncer- 
tainty whether  the  rate  is  to  be  attacked  or 
not."  The  reason  for  celerity  is  obvious  : 
if  there  is  delay,  a  dislocation  of  the  whole 
of  the  parish  finances  results.  ^Eex  v. 
Sussex  J  J,  (1812),  15  East,  206,  was  also 
referred  to.] 

Alverstone,  L.(J.J.,  read  the  judgment 
of  the  court.  This  Ls  an  appeal  on  a  case 
stated  from  a  decision  of  Mr.  Kinglake, 
the  Recorder  of  Bournemouth,  and  raises  a 
question  of  some  difficulty  under  the  Poor 
Relief  Act,  1743,  and  the  Union  Assess- 
ment Committee  Acts,  1862  and  1864. 
The  rate  appealed  against  was  made  on 
April  21st,  1903,  to  provide  for  expenses  up 
to  March  31st,  1904,  and  was  payable  by 
two  instalments— one  on  May  1st  and  the 
second  on  November  Ist,  1903.  Meetings 
of  the  assessment  committee  were  held  on 
Mav  15th,  August  13th,  and  November 
12th.  Courts  oi  quarter  sessions  were  held 
on  June  27th  and  October  27th.  The  first 
notice  of  objection  was  given  by  the  appel- 
lants to  the  assessment  committee  on 
October  26th  ;  the  objection  was  heard  and 
determined  on  November  12th,  and  the 
notice  of  appeal  to  the  sessions,  held  on 
January  2na,  1904,  was  given  on  December 
5th,  1903.  The  appellants  in  the  month  of 
August,  1903,  paid  the  first  instalment  due 
on  May  1st.  Objection  was  taken  to  the 
jurisdiction  of  the  recorder  on  the  ground 
that  the  ap])eal  to  the  January  quarter  ses- 
sions was  too  late,  not  having  Iwen  brought 
to  the  next  quarter  sessions  within  the 
meaning  of  s.  4  of  17  Geo.  2,  c.  38.  It  is  clear 
from  the  authorities,  and  in  ftict  it  ii^  not        ^ 
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disputed,  that  up  to  the  passing  of  the 
Union  Assessment  Committee  (Amend- 
ment) Act,  1864,  the  appeal  would  have 
been  too  late.  There  are  numerous  autho- 
rities which  establish  that  an  appeal  against 
a  rate  must  be  broufpht  at  the  next  prac- 
ticable sessions  at  which  an  effectual  appeal 
could  be  lodged.  See  B,  v.  SvMex  JJ,  (1812), 
15  East,  206 ;  B,  v.  Yfyrkshire  J  J,  (1858) 
E.  B.  &  E.  713,  and  numerous  other  cases. 
Section  1  of  the  Union  Assessment  Com- 
mittee (Amendment)  Act,  1864,  provides 
that  "no  person  shall  be  empowered  to 
appeal  against  a  poor  rate  made  in  con- 
formity with  the  valuation  list  approved 
of  by  such  committee  unless  he  shall 
have  ficiven  to  such  committee  notice  of 
objection  against  the  said  list  and  shall 
have  failed  to  obtain  such  relief  in  t^e 
matter  as  he  deems  just."  And  the  sec- 
tion fuither  provides  "and  which  objection 
after  notice  given  at  any  time  in  the  manner 
prescribed  by  the  said  Act  with  respect  to 
obiections,  the  committee  shall  hear  with 
full  power  to  call  for  and  amend  such 
list  although  the  same  has  been  approved 
ofj  and  no  subsequent  list  has  been  trans- 
mitted to  them  and  if  they  amend  the  same 
shall  give  notice  of  such  amendment  to  the 
overseers  who  shall  thereupon  alter  their 
then  current  rate  accordingly."  It  was  con- 
tended on  behalf  of  the  appellants,  the 
assessment  committee  of  the  ChrLstchurch 
Union,  that  the  proviso  to  this  section 
which  makes  it  a  condition  precedent  to  an 
appeal  that  an  appellant  shall  have  given 
notice  of  objection  to  the  assessment  com- 
mittee, and  shall  have  failed  to  obtain 
relief,  nad  not  affected  the  duty  of  the  ap- 
pellant, under  s.  4  of  the  Act  of  1743,  of 
bringing  his  appeal  to  the  next  practicable 
sessions  after  the  publication  of  the  rate : 
and  that  inasmucn  as  the  appellant  had 
taken  no  steps  until  October  26th,  and  had 
allowed  the  meetings  of  the  assessment 
committee  of  May  and  August  to  go  by,  and 
that  no  explanation  was  given  to  account 
for  the  delay,  the  appellant  had  failed  to 
comply  with  the  provisions  of  the  Act  of 
1743.  It  was  lurther  contended  that 
inasmuch  as  the  recorder  had  found  that 
the  appellants  had  not  taken  steps  which 
they  might  have  taken  to  object  to  the  rate 
at  an  earlier  date,  he  had  in  effect  decided 
that  the  delay  in  going  to  the  assessment 
committee,  and  the  consequent  postpone- 
ment of  the  api)ea],  showed  that  tnc  appel- 
lant had  not  brought  the  appeal  to  the  next 
practicable  sessions.  There  is  a  great  deal 
of  force  in  this  contention,  and  there  is  no 
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doubt  the  lansniage  in  some  of  the  judg- 
ments which  nave  been  given  shows  that 
an  appellant  ought  to  be  prompt  in  raising 
objections.  For  instance,  Bovill,  C.J.,  in 
R.  V.  Biggleswade  C7nu>n(1868),  21  L.  T.  494. 
in  deciding  in  favour  of  an  appellant,  said 
that  there  was  nothing  to  show  that  the 
appellant  took  moi*e  than  a  reasonable 
time  before  taking  any  step.  But  we  *r® 
dealing  with  the  question  of  jurisdiction. 
Whatever  the  true  view  mavbe  in  a  case  in 
which  it  could  be  proved  that  as  a  matter 
of  fact  the  appellants  had  unreasonably 
delayed  going  before  the  assessment  com- 
mittee, and  had  thereby  exceeded  the  time 
allowed  for  appealing,  we  are  unable  to  say 
that  the  recorder  had  no  jurisdiction  to 
entertain  this  appeal.  The  Act  of  1743 
provided  that  the  appellant  should  appeal 
to  the  next  general  or  Quarter  sessions. 
The«e  words,  as  we  have  already  said,  have 
been  construed  to  mean  the  next  prac- 
ticable sessions.  Section  1  of  the  Act  of 
1864  contains  no  similar  direction  or  limi- 
tation. Reliance  was  placed  by  the  appel- 
lants, the  Imperial  and  Grand  Hotels  Com- 
pany, Limited,  upon  the  words  in  s  1  of  the 
Act  of  1864,  "  at  any  time,"  following  the 
words  "  after  notice  given,"  but  we  doubt 
whether  that  argument  is  entitled  to  much 
weight,  because  those  words  were  un- 
doubtedly necessary  in  order  to  extend  the 
limit  of  twenty-eijht  days  during  which, 
under  s.  18  of  the  tJnion  Assessment  Com- 
mittee Act,  1862,  a  person  could  object  to 
the  valuation  list,  and  also  to  give  the  com- 
mittee power  to  alter  the  list  notwith- 
standing approval  under  the  same  Act. 
But  apart  from  this  argument  the  section 
contains  no  direction  or  limitation  similar 
to  that  contained  in  the  Act  of  1743  that 
the  appellant  shall  lodge  his  objection 
before  the  next  or  any  particular  meeting 
of  the  assessment  committee,  and,  looking 
to  the  practical  working  of  the  matter,  we 
think  it  quite  possible  that  the  legislature 
recognised  that  these  objections  could  not 
be  dealt  with  as  speedily  as  appeals  against 
poor  rates  under  the  old  law,  especially 
having  regard  to  the  extended  powers  of 
objection  which  were  conferred  by  the 
Union  Assessment  Committee  Acts  of  1862 
and  1864.  Further,  the  power  of  the  com- 
mittee to  alter  a  current  rate  would  seem 
indirectly  to  limit  the  time  within  which 
objections  can  be  effectively  taken.  We 
express  no  opinion  as  to  what  mav  be  the 
true  view  to  t>c  taken  in  a  case  in  which  the 
whole  period  for  which  the  rate  was 
made  was  allowed  to  go  by,  or  where, 
as  we  have  5»id,  persons  have  been  guilty  of 
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unreasonable  del^  in  giving  notice  of 
their  objections,  fiut  we  are  unable  to  say, 
in  this  case,  in  which  the  objection  was 
lodged  and  determinedj  and  the  appeal 
brought  within  the  period  of  the  current 
rate,  that  the  jurisdiction  of  the  court  of 
quarter  sessions  was  ousted  because  the  ap- 
pellants might  have  lodged  their  objection 
at  one  of  two  earlier  meetings  of  the  assess- 
ment committee.  Upon  the  whole,  there- 
fore, we  are  of  opinion  that  the  recorder 
was  right  in  hearing  the  appeal  and  in 
declining  to  give  effect  to  the  preliminary 
objection.  The  other  point  raised  in  the 
case  must,  in  our  opinion,  be  answered  in 
favour  of  the  Imperial  and  Grand  Hotels 
Company.  Limited.  The  recorder  having 
reduced  tne  rateable  value  from  £1,500  to 
£1,325  in  the  one  case,  and  from  £2,050  to 
£1,530  in  the  other,  ordered  that  the  repajr- 
ment  of  the  excess  should  only  operate  m 
respect  of  the  second  instalment  of  the  rate, 
and  should  not  apply  to  the  first  instalment 
which  the  Imperial  and  Grand  Hotels  Com- 
pany, Limited,  had  paid  in  August.  Assuming 
that  he  could  entertain  the  appeal,  as  we 
have  already  decided,  he  was  bound,  having 
regard  to  the  provisions  of  a.  8  of  the  Poor 
Rat&  Act,  1801  (41  Geo.  3,  c.  23).  to  order 
repayment  in  respect  of  the  wnole  rate. 
We  therefore  think  that  the  appeal  of  the 
assessment  committee  must  be  dismissed 
with  costs,  and  the  order  varied  as  above 
directed,  and  the  appeal  of  the  Imperial 
and  Grand  Hotels  Company,  Limited, 
should  be  allowed  with  costs. 

Ajypeal  of  the  canmiittee  disinissed, 

Ajypeal  of  the  company  allowed. 

Solicitors  for  the  assessment  committee  : 
Lovell,  Son  and  Pitfield,  for  Druitt  and 
Druitt,  Christchurch. 

Solicitors  for  the  company  :  C.  F.  Ingram, 
for  C.  Lacey,  Bournemouth. 
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COURT    OF    appeal. 


Oct(^>er  28,  1904. 

Millard  CAppellant)  v.  Balby-with-Hex- 
thorpe  Urban  District  Council 
(Respondents). 

Public  health—Paving  expenses— "  Owner 
in  default  "—Summary  proceedings — 
Change  of  ownership  after  completion 
of  works  and  before  demand  for  pay- 
ment—Public Health  Act,  1876  (38  & 
39  Vict.  c.  55),  ss.  150,  257. 

Tlie  appellant  vhis  the  owner  of  certain 
premises  in  June^  1899,  and  had  served 
upon  him  as  siich  owner  a  notice  under 
s,  150  of  the  Public  Health  Act,  1875, 
calling  upon  him  to  sewer,  level  and 
pave  the  street  upon  tohich  his  premises 
abutted.  The  respondents,  in  default  oj 
compliance  tvith  such  notice,  executed 
the  toork,  which  was  comjyleted  in 
December,  1901.  Formal  notice  of  t/ie 
apportionment  of  the  expenses  of  such 
work  was  served  on  the  appellant  in 
November,  1902,  and  on  May  20th, 
1903,  a  demand  in  writing  for  the 
anunmt  apportioned  in  respect  of  the 
premises  was  served  upon  him.  In 
April,  1902,  before  the  demand  was 
made,  the  appellant  had  ceased  to  be  the 
owner  of  the  premises. 

Held,  that  a«  the  appellant  teas  the  owner  oj 
the  premises  when  the  works  were  com- 
pleted, he  VHis  liable  to  txiy  the  amount 
apportioned  in  respect  thereof 

Dicta  in  R.  v.  Swindon  Local  Board  (1879), 
4  ©.  i5.  i>.  305 ;  43  y.  P,  431,  disapproved. 

Decision  of  the  Divisional  Court  (reported 
68  J.  F.  245),  reversed. 
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Appeal  by  the  urban  district  council  from 
the  judgment  of  the  High  Court  of  Justice, 
King's  Bench  Division  (Alverstone,  L.C.  J., 
Wills  and  Kennedy,  JJ.),  upon  the  follow- 
ing: 

1.  Case  stated  by  the  justices  in  and  for 
the  West  Riding  of  Yorks  .  .  .  on  the  appli- 
cation of  the  appellant,  who  was  dissatisfied 
with  our  determination  as  being  erroneoas 
in  point  of  law,  as  hereinafter  stated. 

2.  At  a  court  of  summary  jurisdiction 
sitting   at  the  West  Riding  Court-house, 
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Urban  Distbict  Council, 

Doncaster,  within  the  said  West  Riding, 
being  a  petty  sessional  coart-house,  a  com- 
plaint was  preferred  by  the  Balby-vdth- 
iiexthorpe  Urban  District  Council  (herein- 
after called  "the  respondents")  by  Frank 
Allen,  their  clerk,  dul^r  authorised  in  that 
behalf  under  the  provisions  of  the  Public 
Health  Act,  1875,  against  Samuel  Henry 
Millard,  of  Carr  Hill,  Balby,  in  the  said 
Riding,  builder  (hereinafter  called  "the 
appellant"))  for  that  the  respondents  having, 
in  accordance  with  the  provisions  in  that 
behalf  of  the  said  Public  Health  Act,  1875, 
executed,  or  caused  to  be  executed,  certain 
works,  to  wit,  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made 
good  a  certain  street,  called  Carr  Hill  Road, 
Balby,  aforesaid,  within  the  district  of  the 
respondents,  not  being  a  highway  renairable 
by  the  inhabitants  at  large,  and  tnat  the 
appellant  was  the  owner  and  occupier  of 
certain  premises,  formerly  a  stable,  sheds, 
and  building,  situate  in  Carr  Hill  Road 
aforesaid,  bemg  premises  fronting  or  abut- 
ting upon  Carr  Hill  Road  aforesaid,  and 
that  the  respondents  had  incurred  expenses 
to  the  amount  of  £45  lis.  Id,  in  or  about 
the  execution  of  the  said  works,  and  that 
the  raspondents,  within  six  calendar  months 
then  last  past,  to  wit,  on  Mav  20th,  1903, 
had  duly  served,  or  caused  to  be  served,  on 
the  appellant  a  notice  in  writing,  demanding 
payment  of  the  said  sum  of  £46  11«.  7d, 
and  that  the  said  sum  or  any  part  of  it  had 
not  been  paid  to  the  respondents  by  the 
said  owner  or  occupier  of  the  said  premises 
or  by  any  person  on  behalf  of  either  of 
them ;  and  that  there  was  then  due  and 
owing  by  the  appellant  to  the  respondents 
the  said  sum  of  £45  11«.  7d,  together  with 
interest  thereon  at  the  rate  of  5  per  cent. 

Ser  annum  from  the  date  of  service  of 
emand  as  aforesaid,  amounting  to  the 
further  sum  of  1$.  3a.,  which  information 
was  heard  by  us  on  July  25th,  1903,  when 
we,  the  said  court  of  summary  jurisdiction, 
found  that  the  respondents  were  entitled  to 
recover  from  the  appellant  the  said  sum  of 
£45  lis.  7d,  with  interest  as  aforesaid,  and 
made  an  order  directing  payment  thereof 
accordingly. 

5.  Upon  the  hearing  of  the  said  informa- 
tion, tne  following  facts  were  admitted  or 
proved  in  evidence  before  us : 

fa)  That  Carr  Hill  mentioned  in  the  said 
ormation  was  a  street  not  being  a  high- 
way repairable  by  the  inhabitants  at  large, 
situate  within  the  urban  district  of  Balby- 
with-Hexthorpe,  and  that  on  and  before 
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June  8th,  1899,  such  street  was  not  sewered, 
levelled,  paved,  metalled,  flagged,  channelled, 
and  made  good  to  the  satisfaction  of  the 
respondents. 

(b)  That  before  June  8th,  1899,  the  respon- 
dents, in  compliance  with  the  provisions  of 
the  Public  Health  Act.  1875,  s.  150.  caused 
plans  and  sections  of  the  structural  works 
intended  to  be  executed  under  the  said 
section,  and  an  estimate  of  the  probable 
cost  tnereof,  to  be  prepared  under  the 
direction  of  their  surveyor,  such  plans, 
sections  and  estimates  being  prepared  in 
accordance  with  the  provisions  of  the  said 
section,  and  being  deposited  for  inspection 
as  thereby  required ;  and  that  on  June  8th, 
1899,  the  appellant  was  the  owner  of  certain 
premises  fronting,  adjoining  and  abutting 
on  such  parts  of  the  said  street  called  Carr 
Hill  as  required  to  be  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  and 
made  good;  and  that  on  June  8th,  1899, 
the  res|)ondents  served  upon  all  the  owners 
(includmg  the  appellant)  of  premises  front- 
ing, adjoming  or  abutting  on  such  parts 
of  the  said  street  called  Carr  Hill  as 
required  to  be  sewered,  levelled,  paved, 
metalled,  flagged,  channelled,  and  made 
good,  notices  requiring  such  owners  to 
sewer,  level,  pave,  metal,  flag,  channel,  and 
make  good  such  parts  of  tne  said  street 
called  Carr  Hill  as  aforesaid,  such  notices 
being  in  the  form  prescribed  by  the  Public 
Health  Act,  1875. 

(c)  That  such  notices  were  not  complied 
with  by  the  persons  to  whom  such  notices 
were  addreased,  and  that  after  the  expira- 
tion of  one  calendar  month  from  the  date  of 
such  notices,  the  respondents  executed  the 
works  mentioned  or  referred  to  therein  (ex- 
cept as  stated  in  paragraph  6  (c)  hereof),  and 
that  such  works  were  completed  on  Decem- 
ber 4th,  1901. 

(d)  That  in  course  of  the  execution  of  the 
works  mentioned  or  referred  to  in  the  said 
notice,  the  respondents  incurred  certain 
expenses,  and  that  such  expenses  were 
apportioned  by  the  surveyor  of  the  respon- 
dents upon  the  owners  in  default  (being  the 
persons  who  were  on  December  4th,  1901, 
the  date  of  the  completion  of  the  said  works, 
the  owners  of  premises  fronting,  ac^ioining 
or  abutting  on  such  parts  of  the  said  street 
called  Carr  Hill  as  required  to  be  sewered, 
levelled,  paved,  metalled,  flagged,  channelled, 
and  made  good)  according  to  the  frontage  of 
their  respective  premises. 

(e)  That  on  December  4th,  1901,  the  appel- 
lant was  the  owner  of  certain  premises 
fronting,  adjoining,  or  abutting  on  such 
parts  of  the  said  street  called  Carr  Hill  as 
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required  to  be  sewered,  levelled,  paved, 
metalled,  flagged,  channelled  and  made 
good  as  aforesaid,  and  that  the  surveyor  of 
the  respondents  duly  apportioned  upon  the 
appellant  and  his  said  premises  tnc  sum 
of  £45  11«.  7cZ.,  as  the  proportion  due  from 
the  appellant  in  respect  of  nis  said  premises 
of  the  expenses  incurred  by  the  respondents 
in  the  execution  of  the  said  works. 

(f)  That  a  formal  notice  in  writing  of  such 
apportionment  dated  November  18th,  1902, 
was  on  November  24th,  1902,  personally 
served  by  the  respondents  upon  the  appel- 
lant in  accordance  with  the  provisions  of 
the  Public  Health  Act,  1875,  s.  257,  and  the 
appellant  did  not,  within  three  months  from 
the  service  on  him  of  such  notice  of  appor- 
tionment by  written  notice  dispute  the  same. 

(g)  That  on  May  20th,  1903,  a  formal 
demand  in  writing  for  payment  of  the  said 
sum  of  £45  11«.  7d,  was  personally  served 
by  the  respondents  upon  the  appellant  in 
accordance  with  the  provisions  of  the 
Public  Health  Act,  1875,  s.  257,  and  that 
such  notice  contained  a  claim  for  interest  at 
the  rate  of  5  per  cent,  upon  the  said  sum 
of  £45  11«.  7d,  from  the  date  of  service  of 
such  notice  until  payment  of  the  said  sum. 

(h)  That  the  appellant  had  not  paid  the 
said  sum  of  £45  11 8.  Id,  and  interest  or  any 
part  thereof  before  July  25th,  1903. 

(j)  That  on  March  20th,  1902,  the  appel- 
lant entered  into  a  contract  for  the  sale 
of  his  said  premises  in  Carr  Hill,  and  that  on 
April  25th.  1902,  the  said  premises  were  duly 
conveyed  fcy  the  appellant  to  John  Smith's 
Tadcaster  Brewery  Company,  Limited. 

6.  The  following  evidence  was  adduced  in 
support  of  the  facts  above  stated  to  be 
proved  before  us : 

(a)  George  Gledhill  stated  that  he  was 
the  surveyor  of  the  respondents,  and  that 
Carr  Hill  was  a  private  street  within  the 
district  of  the  respondents,  and  was  not  a 
highway  repairable  by  the  inhabitants  at 
large,  and  that  before  June,  1899,  the  respon- 
dents came  to  the  conclusion  that  certain 
works  required  to  be  done  in  Carr  Hill. 

(b)  It  was  admitt>ed  by  the  appellant  that 
the  plans,  specifications,  estimates,  etc.,  were 
duly  prepared  and  deposited,  and  that  the 
said  notice  of  June  8th,  1899,  was  duly 
served  by  the  respondents  upon  the  appel- 
lant :  and  that  on  June  8th,  1899,  the 
appellant  was  the  owner  of  certain  pre- 
mises fronting,  adjoining,  or  abutting  on 
such  parts  of  the  said  street  called  Carr 
Hill  as  were  the  subject  of  the  said  notice, 
and  that  the  works  were  not  executed  by 
the  persons  liable  to  execute  the  same  in 
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comi)]iance  with  the  said  notice,  but  the 
appellant  did  not  admit  the  service  of  the 
said  notice  upon  all  the  owners  affected 
thereby  as  alleged  by  the  respondents. 

Raymond  Augustus  Hall  Tovey  stated 
that  he  was  formerly  clerk  to  the  respon- 
dents. He  made  an  abstract  of  every 
owner  of  property,  land  and  houses  in  Carr 
Hill.  When  the  list  was  compiled  notices 
were  prepared  from  it,  and  the  notices  were 
signed  by  him,  and  on  June  8th,  1899,  he 
posted  the  notices  in  registered  letters  to  all 
the  owners  (every  one  of  whom  had  paid 
with  the  exception  of  the  appellant). 

(c)  George  Gledhill  stated  that  after  the 
expiration  of  the  time  specified  in  the  said 
notice,  the  respondents  entered  into  a  con- 
tract with  James  Holmes  for  the  execution 
of  the  work,  and  that  the  work  was  com 
pleted  before  December  4th,  1901.  The 
work  was  done  to  the  satisfaction  of  himself 
and  the  respondents.  The  works  were 
carried  out  according  to  the  specifications, 
plans  and  sections,  with  one  exception,  and 
that  the  exception  referred  to  was  not  one 
of  the  works  mentioned  in  the  notice.  The 
item  referred  to  was  granite  setts  in  the 
middle  of  the  road.  It  had  been  done  with 
slag  macadam  according  to  the  notice 
served.  The  alteration  on  the  plans  was 
slag  macadam  4  feet  8^  inches  in  width, 
substituted  for  granite  for  about  100  yards. 
The  substitution  of  macadam  for  granite 
would  be  a  cheaper  wajr  of  doing  the  work, 
and  would  not  be  so  noisy  as  the  granite. 

(d)  It  was  admitted  on  the  part  of  the 
appellant  that  certain  expenses  had  been 
incurred  by  the  respondents  in  the  execu- 
tion of  works  in  Carr  Hill,  and  that  the 
apportionment  was  duly  made,  and  that 
the  notice  thereof  was  duly  served  upon 
the  api^ellant  as  hereinbefore  mentioned,  and 
that  the  amount  apportioned,  if  recoverable 
at  all,  was  correct  and  recoverable  in  full. 

(e)  It  was  admitted  by  the  appellant  that 
he  was  the  owner  of  the  premisas,  the 
subject  of  the  said  notice,  on  June  8th, 
1899  (the  date  of  the  service  of  such  notice), 
and  from  that  date  up  to  March  20th,  1902. 

(f)  It  was  admitted  by  the  appellant  that 
the  notice  of  apportionment  was  auly  served, 
and  that  the  apportionment  was  not  dis- 
puted in  manner  provided  by  the  Public 
Health  Act,  1875,  s.  257. 

(g)  It  was  admitted  by  the  appellant  that 
the  apportioned  amount  was  duly  demanded, 
as  alleged  by  the  respondents. 

(h)  It  was  admitted  by  the  appellant  that 
he  had  not  paid  the  said  sum  of  £45  ll8. 7d, 
and  interest  or  any  part  thereof. 
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7.  On  the  jMirt  of  the  appellant  it  was 
contended  that  the  deviation  from  the  said 
notice,  plans,  specifications  and  quantities 
as  mentionea  in  paragmph  6  (c)  hereof,  wtis 
such  a  material  alteration  as  to  show  that 
the  said  work  had  not  been  executed  by  the 
respondents  in  compliance  with  the  said 
notice  of  June  8th,  1899:  also  that  there 
was  DO  such  sufficient  evidence  as  justified 
us  in  finding  in  law  that  the  said  notice  had 
been  addressed  as  alleged  in  paragraph  5  (b) 
hereof,  or  that  the  said  work  haii  been 
completed  in  December,  1.901,  or  at  any 
other  time  as  alleged  in  paragraph  5  (c) 
hereof,  or  that  the  appellant  was  such  owner 
as  aforesaid  on  May  20th,  1903,  as  alleged 
in  paragraph  5  (c)  hereof. 

It  was  further  contended  on  the  part  of 
the  appellant  that  by  law  the  appellant  was 
required  to  be  the  owner  of  the  said  pre- 
mises, both  in  December,  1901,  when  the 
said  work  was  found  by  us  to  have  been 
completed,  and  also  on  May  20th,  1903,  the 
day  of  the  date  of  the  said  demand  ;  and 
that  as  we  had  found  as  a  fact  that  the 
appellant  was  not  such  owner  on  May  20th, 
1903,  the  said  complaint  should  have  been 
dismi.ssed  on  that  ground  and  the  four 
previous  ones  above  mentioned. 

8.  On  the  part  of  the  respondents  it  was 
contended,  in  reply  to  appellant's  defence  : 

(a)  That  the  substitution  of  macadam  for 
eranite  setts  mentioned  in  paragraph  6  (c) 
hereof,  was  not  a  material  deviation  from 
the  plans ;  that  such  setts  were  not  men- 
tioned in  the  notice,  which  had  in  all 
resp^ts  been  strictly  complied  with  j  and 
that  in  any  event  the  court  had  no  jurisdic- 
tion to  inquire  whether  the  expenditure 
had  been  incurred,  and  that  it  was  not  a 
good  objection  to  the  respondent's  claim 
that  the  notice  required  the  street  to  be 
paved  in  a  particular  way,  and  that  the 
plans  differed  from  the  notice  and  the  work 
was  done  from  both  plans  and  notice,  if 
such  in  fact  had  been  the  case,  which  re- 
spondents did  not  admit. 

In  support  of  this  contention  the  fol- 
lowing cases  were  cited  on  behalf  of  the 
re-spondents  :  Cook  v.  Ipswich  Local  Board 
(1871),  L.  R.  6  Q.  B  651 ;  36  J.  P.  565;  Acton 
Local  Board  v.  Lewsey  (1886),  11  App.  Gas. 
93 ;  60  J.  P.  708 ;  Kershaw  v.  Corporation 
of  Sheffield  (1887),  51  J.  P.  769. 

(b)  That  the  evidence  of  R.  A.  H.  Tovey 
as  to  the  service  of  the  notice  of  June  8th, 
1899,  on  all  the  owners  of  premises  in  Carr 
Hill  had  not  been  contradicted  and  was 
conclusive. 
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(c)  That  the  evidence  of  the  surveyor  to 
the  council,  George  Gledhill,  as  to  the  due 
completion  of  the  work,  was  conclusive,  the 
surveyor  being  the  person  charged  with  the 
duty  of  seeing  that  the  work  was  duly 
completed ;  and,  further,  that  the  court  could 
not  inquire  into  the  fact  of  due  completion 
or  non-completion  of  the  work  in  accord- 
ance with  the  notice,  or  whether  the  ex- 
penditure had  in  fact  been  incurred,  such 
questions  l)eing  the  subject  of  appeal  to  the 
Local  Government  Board  under  the  Public 
Health  Act,  1875,  s.  268,  within  twenty-one 
days  after  notice  of  the  matter  of  complaint. 

In  support  of  this  contention  the  following 
case  was  cited  on  behalf  of  the  respondents : 
Cook  V.  Ij^moich  Local  Boards  supra, 

(d]y  That  appellant  was  on  his  own  ad- 
mission the  owner  of  the  premises  the  sub- 
ject of  these  proceedings  on  June  8th.  1899, 
and  from  that  date  up  to  and  including 
March  20th,  1902,  and  that  it  was  not  con- 
tended that  appellant  was  the  owner  on 
May  20th,  1903. 

(e)  That  the  appellant  was  not  required  by 
law  to  be  the  owner  of  the  premises  both 
at  the  date  of  completion  of  tne  works  and 
at  the  date  of  demand,  but  that  by  virtue 
of  the  Public  Health  Act,  1875,  s.  257,  the 
apportioned  expenses  with  interest  were 
summarily  recoverable  from  the  person 
who  was  the  owner  of  the  premises  at  the 
time  the  works  were  completed  for  which 
such  expenses  had  been  incurred,  and  that 
as  the  appellant  had  been  proved  to  be  the 
owner  at  the  time  the  works  were  com- 
pleted, he  was  liable  to  pay  such  expenses, 
notwithstanding  the  fact  that  the  apjjellant 
was  not  the  owner  thereof  at  the  date  of 
service  of  demand  therefor.  In  support  of 
this  contention  the  following  case  was 
cited  on  behalf  of  the  respondents :  Re 
Bettesworth  and  Bicher^s  Contract  (1888), 
37  Oh.  D.  535  ;  52  J.  P.  740. 

9.  We  were  of  opinion  that  the  respon- 
dents, in  exercise  of  the  powers  conferred  on 
them  by  the  Public  Health  Act,  1875,  s.  150, 
had  executed  certain  street  works  in  Carr 
Hill,  a  street  within  the  district  of  the  re- 
spondents not  being  a  highway  repairable 
by  the  inhabitants  at  large,  and  that  the  re- 
spondents incurred  certain  expenses  in  the 
execution  of  such  works,  which  expenses 
the  respondents  were  entitled  to  apportion 
ujyon  and  recover  from  the  owners  of  pre- 
mises fronting  Carr  Hill  aforesaid,  of  which 
the  appellant  v^as  one,  that  such  expenses 
were  duly  apportioned  and  demanded,  and 
that  all  tne  provisions  of  the  Public  Health 
Act,  1875,  relative  to  the  matter  at  issue 


Digitized  by 


G'oogle 


THE   JUSTICE   OF  THE   PEACE. 


MiLLAKD    V.    Balby-with-Hexthokpe 
Urban  District  Council. 

had  been  duly  complied  with  by  the  re- 
spondents, and  that  such  facts  as  were 
required  to  be  proved  by  the  respondents 
haa  been  duly  proved  by  the  evidence  of 
the  several  witnesses  as  hereinbefore  set 
out,  and  that  the  submissions  in  point  of 
law  on  the  part  of  the  respondents  were 
supported  by  the  authorities  cited,  and 
that  the  appellant  was  liable  to  pay  to  the 
respondents  the  sum  of  £45  11«.  7d,  the 
amount  apportioned  in  respect  of  his  pro- 
perty, together  with  7«.  3d  for  interest 
thereon,  and  £2  11«.,  the  costs  of  these  pro- 
ceedings ;  and  we  accordingly  made  an 
order  for  payment  thereof  by  the  appellant 
by  instalments  of  £5  per  month. 

10.  The  questions  upon  which  the  opinion 
of  the  said  court  is  desired  are  wnether 
there  was  any  evidence  to  justify  us,  the 
said  justices  (being  such  a  court  of  summary 
jurisdiction),  in  finding  the  facts  set  out  in 
paragraph  5  hereof;  and  whether  (if  we 
were  justified  in  so  finding  as  aforesaid)  we 
came  to  a  correct  determination  and  decision 
in  point  of  law ;  and,  if  not,  what  should  be 
done  in  the  premises. 

G.  B.  C.  Yarborough. 

L.  T.  Baines. 

J.  W.  Hodgson. 

The  Divisional  Court  held,  following  the 
decision  in  R.  v.  Stvindon  Local  Board 
(1879),  4  O.  B.  D.  305  :  43  J.  P.  431,  that,  as 
the  appellant  (Millara)  was  not  the  owner 
of  the  premises  at  the  time  of  the  demand, 
he  was  not  liable  to  pay  the  sum  in  question. 

The  Public  Health  Act,  1875  (38  &  39  Vict. 
c.  55),  s.  150,  provides  :  "  Where  any  street 
within  any  uroan  district  (not  being  a  high- 
way repairable  by  the  inhabitants  at  large) 
or  the  carriage-way  footway  or  any  other 
part  of  such  street  is  not  sewered  levelled 
paved  metalled  flagged  channelled  and 
made  good  or  is  not  lighted  to  the  satisfac- 
tion of  the  urban  authority,  such  authority 
may,  by  notice  addressed  to  the  respective 
owners  or  occupiers  of  the  premises  fronting 
adjoining  or  abutting  on  such  parts  thereof 
as  may  require  to  be  sewered  levelled  paved 
metalled  nagged  or  channelled,  or  to  be 
lighted,  require  them  to  sewer  level  pave 
nietal  flag  channel  or  make  good  or  to  pro- 
vide proper  means  for  lighting  the  same 
within  a  time  to  be  specified  in  such  notice. 
Before  dving  such  notice  the  urban  autho- 
rity shall  cause  plans  and  sections  of  any 
structural  works  intended  to  be  executed 
under  this  section,  and  an  estimate  of  the 
probable  cost  thereof,  to  be  made  under 
the  direction  of  their  surveyor,  such  plans 
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and  sections  to  be  on  a  scale  of  not  less 
than  one  inch  for  eighty-eight  feet  for  a 
horizontal  plan,  and  on  a  scale  of  not  less 
than  one  inch  for  ten  feet  for  a  vertical 
section,  and,  in  the  case  of  a  sewer,  showing 
the  depth  of  such  sewer  below  the  surface 
of  the  ground:  such  plans  sections  and 
estimate  shall  be  deposited  in  the  office  of 
the  urban  authority,  and  shall  be  open  at 
all  reasonable  hours  for  the  inspection  of  all 
persons  interested  therein  during  the  time 
specified  in  such  notice ;  and  a  reference  to 
such  plans  and  sections  in  such  notice  shall 
be  sufficient  without  requiring  any  copy  of 
such  plans  and  sections  to  be  annexed  to 
such  notice.  If  such  notice  is  not  complied 
with,  the  urban  authority  may,  if  theytnink 
fit,  execute  the  works  mentioned  or  referred 
to  therein  ;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default,  according 
to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the 
surveyor  of  the  urban  authority,  or  (in  case 
of  dispute)  by  arbitration  in  manner  pro- 
vided by  tnis  Act ;  or  the  urban  authority 
may  by  order  declare  the  expenses  so  in- 
curred to  be  private  improvement  expenses. 
The  same  proceedings  may  be  taken,  and 
the  same  powers  may  be  exercised,  in  res- 
pect of  any  street  or  road  of  which  a  part  is 
or  maybe  a  public  footpath  or  repairable 
by  the  inhabitants  at  large  as  fully  as  if  the 
whole  of  such  street  or  road  was  a  highway 
not  repairable  by  the  inhabitants  at  large." 
Section  257.— "Where  any  local  authority 
have  incurred  expenses  for  the  repayment 
whereof  the  owner  of  the  premises  for  or  in 
respect  of  which  the  same  are  incurred  is 
made  liable  under  this  Act  or  by  any  agree- 
ment with  the  local  authority,  such  expenses 
may  be  recovered,  together  with  interest  at 
a  rate  not  exceeding  nwe  pounds  per  centum 
per  annum,  from  the  date  of  service  of  a 
demand  for  the  same  till  payment  thereof, 
from  any  person  who  is  the  owner  of  such 
premises  when  the  works  are  completed  for 
which  such  expenses  have  been  incurred, 
and  until  recovery  of  such  expenses  and 
interest  the  same  shall  be  a  charge  on  the 
premises  in  respect  of  which  they  were 
incurred.  In  all  summary  proceedings  by  a 
local  authority  for  the  recovery  of  expenses 
incurred  by  them  in  works  of  private  im- 
provement, the  time  within  which  such 
proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  notice  of 
demand.  Where  such  expenses  have  been 
settled  and  apportioned  by  the  surveyor  of 
the  local  authority  as  payable  by  such 
owner,  such  apportionment  shall  be  binding 
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and  conclusive  on  such  owner,  unless  within 
three  months  from  service  of  notice  on  him 
by  the  local  authority  or  their  surveyor  of 
the  amount  settled  by  the  surveyor  to  be 
due  from  such  owner,  he  shall  by  written 
notice  dispute  the  same.  The  local  autho- 
rity may,  by  order,  declare  any  such  ex- 
penses to  be  payable  by  annual  instalments 
within  a  period  not  exceeding  thirty  years, 
with  interest  at  a  rate  not  exceeding  five 
pounds  per  centum  per  annum,  until  the 
whole  amount  is  paid  ;  and  any  such  instal- 
ments and  interest,  or  any  part  thereof,  may 
be  recovered  in  a  summary  manner  from 
the  owner  or  occupier  for  the  time  being  of 
such  premises,  and  may  be  deducted  from 
the  rent  of  such  premises,  in  the  same  pro- 
portions as  are  allowed  in  the  case  of  private 
improvement  rates  under  this  Act." 

Macmorran,  K.C.  {Joshua  Scholefield 
with  him\  for  the  urban  district  council.— 
The  appellant  was  the  owner  at  the  time 
when  the  works  were  completed,  and  he  is 
therefore  the  person  liable.  It  has  been 
held  that  the  expenses  become  a  charge  on 
the  premises  from  the  date  of  the  comple- 
tion of  the  works  (Stock  v.  Meakin,  [1900] 
I  Ch.  683),  and  that  the  period  of  limitation 
runs  from  that  date  (Hornset/  Local  Board  v. 
Monarch  Investment  Building  Society  (1889), 
24  Q.  B.  D.  1  ;  53  J.  P.  774).  The  difficulty 
has  arisen  from  some  remarks  in  the  judg- 
ment in  i?.  V.  Sunndon  Local  Boards  supra, 
which  are  to  the  effect  that  the  person  liable 
is  the  person  who  was  the  owner  not  only 
when  the  works  were  completed,  but  also 
when  the  final  demand  was  made.  In  con- 
sequence of  those  remarks  the  Divisional 
Court  thought  themselves  bound  to  hold 
that  the  appellant  was  not  liable  because  he 
had  ceased  to  be  the  owner  between  the 
completion  of  the  works  and  the  demand 
for  payment.  That  decision  should  be  re- 
versed. The  "owner  in  default,"  referred 
to  in  s.  150  of  the  Public  Health  Act,  1875, 
is  the  person  who  has  failed  to  execute  the 
works,  and  the  appellant  is  that  person. 
Further,  s.  257  of  tne  Act  provides  tnat  the 
person  from  whom  the  expenses  may  be  re- 
covered is  the  person  "  who  is  the  owner  of 
such  premises  when    the  works  are   com- 

Sleted.**  This  question  did  not  arise  for 
ecision  in  £.  v.  Svnndon  Local  Board, 
supra,  and  it  Ls  submitted  that  the  only 
way  out  of  the  difficulty  is  to  decide  that 
s.  257  means  what  it  says.  He  referred 
also  to  In  re  Bettesworth  and  Bicker's  Con- 
tract (1888),  37  Ch.  D.  535  ;  52  J.  P.  740; 
and  In  re  Allen  and  DriscolVs  Contract, 
[1904]  1  Ch.  493  ;  68  J.  P.  253. 
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Israel  Davis,  for  the  appellant.— This 
court  is  not  bound  by  the  decision  in  R,  v. 
Sunndon  Local  Board,  supra,  but  it  will 
respect  a  decision  wnich  has  stood  for 
twenty-five  years,  and  which  has  been  acted 
upon  during  that  period  {Palmer  v.  Johnson 
(1884),  13  Q.  B.  D.  351  ;  Foakes  v.  Beer 
(1884),  9  App.  Cas.  605).  There  is  a  diffier- 
ence  between  the  summary  remedy  and  the 
charge  upon  the  premises,  and  the  cases 
cited  refer  to  the  latter.  There  is  no  reason 
to  depart  from  the  rule  that  the  summary 
remeay  must  be  against  the  person  who 
was  the  owner  when  the  money  was  de- 
manded. Sections  213  and  214  of  the 
Public  Health  Act.  1875,  provide  for  pay- 
ments being  made  by  the  person  who  is  the 
owner  for  tne  time  being  of  the  premises. 
He  also  referred  to  B.  v.  St  Marylebone 
Vestry  (1888),  20  Q.  B.  D.  416 ;  52  J.  P. 
534. 

Macmorran,  K.C.,  was  not  called  upon  to 
reply. 

Collins,  M.R. — This  is  an  appeal  by  the 
urban  district  council  from  a  decision  of  the 
King's  Bench  Division,  holding  that 
Mr.  Millard  was  not  liable  for  expenses 
incurred  by  the  local  authority  in  paving  a 
new  street.  What  happened  was  this :  the 
appellant— that  is,  Millard— both  at  the 
time  of  the  notice  to  pave,  and  at  the  time 
of  the  completion  of  the  works  by  the 
urban  authority  was  the  owner  of  the 
premises ;  but  before  the  date  of  the  notice  of 
the  apportionment  and  of  the  demand  upon 
him  to  pay  the  amount  apportioned  on  his 
premises  he  had  ceased  to  be  owner.  The 
point  we  have  to  decide  is  whether  under 
those  circumstances  he  was  liable.  This 
gentleman  was  owner  at  the  inception  of  the 
whole  matter  when  the  order  was  made  by 
the  local  authority  upon  the  frontagers,  but 
he  did  not  carry  out  the  work  himself,  and 
thereupon  the  ordinary  proceedings  ensued 
involving  the  execution  of  the  works,  the 
apportionment  of  the  amount,  and  finally  a 
demand  for  payment.  He  continued  to  be 
the  owner  of  the  premises  until  the  works 
were  executed,  but  he  ceased  to  be  the 
owner  of  the  premises  before  the  demand  in 
respect  of  the  apportioned  amount  was 
made.  Now,  on  those  facts  following, 
perhaps  I  ought  not  to  say,  the  decision,  but 
following  the  observations  of  the  court  in 
the  case  of  B,  v.  Swindon  Local  Board, 
supra,  decided  in  1879,  and,  in  deference  to 
those  observations,  and  against  their  own 
view,  the  court  below  have  held  that  under 
those  circumstances  Millard  was  not  liable 
to  pay  the  apportioned  sum.    That  obliges      ^ 
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us  to  look  at  the  statute  under  which  this 
obligation  is  imposed,  and  we  have  had  the 
most  material  sections  before  us.  The  first 
is  s.  150  of  the  Public  Health  Act,  1876.  I 
need  not  deal  with  the  earlier  part  of  the 
machinery  of  the  section,  but  I  will  read  the 
second  paragraph  :  "  If  such  notice  " — ^that 
is  the  notice  to  perform  the  work  in  the 
street,— "is  not  complied  with,  the  urban 
authority,  may,  if  they  think  fit,  execute 
the  works  mentioned  or  referred  to  therein  ; 
and  may  recover  in  a  summary  manner  the 
expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in 
such  proportion  as  is  settled  by  the  surveyor 
of  the  urban  authoritv  ..."  Now.  that 
section  does  contemplate  a  default,  ana  that 
default  is,  presumably,  taking  that  section 
alone,  a  default  in  not  doing  that  which  he 
or  they  have  been  ordered  to  do.  If  the 
local  authority  think  fit  they  may  execute 
the  works  themselves,  and  may  recover  in 
summary  manner  the  expenses  incurred  by 
them  from  the  owners  in  default.  That  de- 
fault in  the  context  clearly  must  mean 
failure  to  execute  the  works  which  the 
owners  have  been  called  upon  to  execute. 
So  much  for  s.  150.  Then  we  come  to 
s.  257,  which  introduces  a  s{)ecific  provision 
under  which  this  gentleman  is  liable  if  he  is 
liable  at  all.  [The  Master  of  the  Rolls 
read  the  section,  supra,]  Now,  that  in 
absolutely  unambiguous  language  defines 
the  person  who  is  liable  to  pay  this  sum. 
It  may  be  recovered  from  any  person  who 
is  the  owner  of  such  premises  when  the 
works  are  comoleted.  In  this  case  this 
gentleman,  Mr.  Millard,  unquestionably  was 
the  owner  when  the  works  were  completed. 
As  I  have  said,  he  ceased  to  be  the  owner 
before  the  actual  demand  for  the  appor- 
tioned sum  was  made.  Now,  it  seems  to 
me  there  can  be  no  doubt  whatever  that  he 
does  fulfil  the  condition  of  liability  accord- 
ing to  the  language  of  s.  257.  He  was  the 
owner  of  the  premises  at  the  time  when  the 
works  were  completed.  The  only  sugges- 
tion of  any  argjunient  that  I  can  follow  at 
all  against  that  is  that  s.  150,  which  I  have 
read,  does  unquestionably  contemplate  a 
default,  and  that  does,  in  the  context,  look 
as  if  that  default  was  a  default  in  the  pay- 
ment of  money,  "and  may  recover  in  a 
summary  manner  the  expenses  incurred  by 
them  from  the  owner  in  default."  The  de- 
fault in  the  context,  as  I  have  already 
pointed  out  is  the  failure  to  perform  the 
work,  and  that  would  apparently  contem- 
plate on  the  terms  of  that  section  standing 
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alone,  that  as  soon  as  the  owner  had  com- 
mitted the  default  by  not  doing  that  which 
he  had  been  ordered  to  do,  a  liability  was 
laid  on  him  to  be  made  to  pay  in  a  sum- 
mary manner  those  expenses.  Whether 
that  makes  the  person  liable  or  not,  appar- 
ently it  is  not  necessary  for  us  to  say, 
because,  when  we  come  to  s.  257,  the 
language  of  that  is  perfectly  clear  and  un- 
ambi^ous,  and  that  has  made  the  person 
who  IS  the  o\\Tier  when  the  works  are  com- 
pleted liable  to  pay  the  apportioned  sum. 
Whether  or  not  any  other  person  is  liable 
under  the  other  section  does  not  arise  for 
discussion,  and  it  is  not  neceasary  for  us  to 
decide  it.  But  now  we  come  to  the  autho- 
rity upon  which  the  court  below  thought 
themselves  bound  to  decide  as  they  have 
done  (B,  v.  Smndon  Local  Board,  supra). 
They  did  not  a^ree  with  it,  and  they  said  if 
the  thin^  were  res  Integra  they  would  not 
have  arrived  at  the  same  conclusion,  but 
they  felt  themselves  bound,  not  by  the 
decision,  but  by  dicta  which  they  thought 
formed  really  the  ratio  decidendi  of  that 
decision.  The  cardinal  distinction  between 
that  case  and  this  is  that  the  person  who  was 
there  sought  to  be  made  liable  was  a  person 
who  had  ceased  to  be  the  owner  before  the 
works  were  completed,  and  therefore  it  is 
absolutely  clear  tnat  he  did  not  come  within 
the  provision  of  s.  257,  which  is  the  section 
which  lets  in  the  obligation.  Therefore  he 
was  clearly  outside  that  section  and  free 
from  any  liability  to  pay,  but  Cock- 
burn,  L.C.J.,  said  this:  "I  cannot  think 
it  was  ever  intended  by  the  legislature  that 
when  the  owner  has  parted  with  his  pro- 
perty and  somebody  else  is  in  possession  of 
it  and  therefore  getting  the  benefit  of  the 
work  done,  and  who  ou^ht  therefore  to  pay 
the  expenses  incurred,  it  should  be  com- 
petent for  the  local  authority  to  follow  him 
up  wherever  he  may  have  gone  and  hold 
him  personally  liable.  I  think  that  defect 
is  remedied  by  s.  257,  which  treats  owners 
upon  whom  notice  was  originally  served, 
and  who  are  the  owners  at  the  time  the 
work  is  completed  and  the  expenses  de- 
manded, as  the  persons  upon  whom  the 
local  board  shall  be  able  to  come  for  ex- 
penses. I  cannot  suppose  that  it  was  in- 
tended that  both  should  be  liable — the 
owner  who  made  default  originally  in  not 
doing  the  work,  and  the  owner  who  is  the 
pnerson  who  has  become  the  owner  at  the 
time  the  work  is  completed.  What  was 
meant  was  this  :  if  the  owner  who  is  called 
upon  to  do  the  work  and  who  makes  default 
in  doing  it,  continues  the  owner  at  the  time 
the  work  is  executed  and  when  the  money 
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laid  out  upon  it  is  demanded,  then  he  is 
liable  under  s.  150,  but  if  in  the  meantime 
he  has  ceased  to  be  owner,  he  cannot  be 
said  to  be  the  owner  in  default  at  the  time 
the  money  is  demanded,  and  when  another 
has  stepped  into  his  shoes  and  becomes  the 
owner.  That,  as  has  been  pointed  out  in 
the  court  below,  is  a  dictum  properly  so 
called,  inasmuch  as  it  was  not  essential  to 
the  decision  of  that  case,  because  it  was 
giving  an  opinion  which  would  confer  im- 
munity unless  the  person  continued  to  be 
owner  not  only  up  to  the  time  of  the  exe- 
cution of  the  works,  as  is  expressly  enacted 
in  the  statute,  but  ud  to  the  demand  of  the 
expenses,  a?  to  whicn  there  is  no  provision 
at  all  in  the  Act,  and  therefore  it  certainly 
was  a  dictum  in  my  view  and  not  a  decision. 
Therefore  it  seems  to  me  that  we  are  not 
bound  to  give  effect  to  that  opinion  in  a  case 
where  the  facts  do  not  raise  that  point.  In 
this  particular  case  undoubtedly  Mr.  Millard 
had  not  ceased  to  be  owner  until  after  the 
crucial  date,  the  execution  of  the  work,  and 
therefore  on  the  express  terms  of  the  statute 
he  is  liable.  We  cannot  exclude  him  from 
liability  by  virtue  of  a  dictum  that  was  not 
necessary  to  the  actual  decision  of  the  case 
in  which  the  person  sought  to  be  charged 
had  ceased  to  be  owner  before  the  crucial 
date.  In  my  judgment,  therefore,  we  must 
give  effect  to  what  was  really  the  view 
and  intention  of  the  court  below,  and,  for 
the  reasons  I  have  stated,  reverse  their 
decision. 

Stirling,  L.  J.— I  am  of  the  siirae  opinion. 
In  this  case  Mr.  Millard  was  owner  of  the 
property  at  the  time  when  the  works  in 
respect  of  which  he  is  sought  to  be  charged 
were  completed ;  that  is  to  sajr,  if  you  look 
at  s.  257  of  the  Act  alone,  it  is  quite  clear 
that  he  is  liable.  It  is  said,  however,  that 
you  must  read  s.  257  along  with  s.  150,  and 
that  s.  150  provides  that  the  expenses  may  be 
recovered  in  a  summarv  manner  from  the 
owner  in  default;  and  it  is  said  that  in 
order  to  make  Mr.  Millard  liable,  he  must 
not  only  be  owner  at  the  time  the  works  are 
completed,  but  also  must  be  the  owner  in 
default,  i^ow  what  is  the  default  which  is 
spoken  of  in  s.  150  ?  It  appears  to  me  that 
it  is  a  default  in  executing  the  works  which 
the  urban  authority  have  required  to  be 
done.  The  section  provides  for  giving 
notice  to  owners  of  land  adjoining  high- 
ways, and  it  proceeds :  "  If  such  notice  is 
not  complied  with,  the  urban  authority  may, 
if  they  think  fit,  execute  the  works  men- 
tioned or  referred  to  therein  ;  and  may  re- 


69  J.  P.  18. 

cover  in  a  summary  manner  the  expenses  in- 
curred bv  them  in  so  doing  from  the  owners 
in  default  .  .  •  "—that  is,  those  owners 
who  had  not  complied  with  the  notices 
served  upon  them.  If  that  be  the  meaning, 
Mr.  Millard  remains  liable  if  he  was  the 
owner  of  the  property  in  question  at  the 
time  when  the  notices  were  issued  by  the 
urban  authority  and  on  whom  the  notice 
was  served  with  which  he  failed  to  comply. 
Therefore,  if  we  look  at  the  words^of  the 
Act  alone,  it  seems  to  me  that  the  liability 
of  Mr.  Millard  is  made  out,  and  I  have  the 
less  difficulty  in  coming  to  that  conclusion, 
as  it  appears  to  me  that  it  was  arrived  at  by 
every  member  of  the  court  from  which  the 
appeal  comes.  The  learned  judges  of  that 
court,  however,  thought  that  they  were  con- 
strained to  give  eftect  to  whai;  was  laid 
down  by  Cockburn,  L.C.J.,  in  the  case  of 
E.  V.  Svdndon  Local  Boards  supra,  where 
the  question  which  arose  and  was  decided 
was  different  from  that  we  are  now  con- 
sidering. In  that  case  the  person  who  was 
.sought  to  be  charged  was  the  person  who 
was  owner  of  the  property  at  the  time  when 
notice  for  the  work  was  served,  but  who 
had  ceased  to  be  the  owner  when  the  works 
were  completed.  He,  therefore,  did  not 
come  within  s.  257  at  all,  and  the  decision 
does  not  form  a  precedent  for  the  decision 
in  the  pre.sent  case.  But  it  is  said  that  one 
of  the  grounds  of  decision  was  that  which 
was  laid  down  by  Cockburn,  L.C.J.,  accord- 
ing to  the  report  in  the  Law  Reports,  that 
the  person  who  is  to  be  liable  under  s.  257 
is  a  person  who  is  the  owner  on  whom 
notice  was  originally  served,  and  who  is 
owner  at  the  time  the  works  are  completed 
and  the  expenses  demanded.  Unquestion- 
ably Mr.  Millard  was  not  the  owner  at  the 
time  when  the  expenses  were  demanded, 
though  he  was  owner  at  the  time  when  the 
work  was  completed.  Upon  that  I  observe, 
as  has  been  already  observed  by  the  Master 
OF  THfi  Rolls,  that  no  question  arose  in 
that  case  as  to  whether  the  person  who  was 
liable  was  the  owner  at  the  time  when  the 
expenses  were  demanded.  That  is  not 
found  in  s.  257,  and,  speaking  for  myself,  I 
am  unable  to  see  how  that  limitation  can  be 
arrived  at.  Section  257  seems  to  me  to  be 
perfectly  clear.  Now  we  are  not  asked  to 
apply  tne  decision  in  the  case  of  R,  v. 
/fwindon  Local  Board,  sujyra,  but  to  extend 
that  to  a  new  case,  as  to  which  there  was  no 
decision.  If  w^e  were  satisfied  that  the 
reasoning  was  right,  it  might  be  right  to  do 
so,  but  not  being  satisfied,  and  the  court 
below  not  being  satisfied  that  the  reasoning 
was  right,  I  do  not  think  that  we  are  bound 
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to  give  effect  to  that  observation  of  Cock- 
burn,  L.C.J.  I  think,  therefore,  that  this 
appeal  oaght  to  be  allowed. 

Mathew,  L.  J. — I  am  of  the  same  opinion. 
I  concur  in  what  has  been  said  by  my  lord 
and  my  brother  Stirling. 

A2^peal  allowed. 

Solicitors  for  the  urban  district  council : 
Speechley,  Mumford  and  Craig,  for  Frank 
Allen,  Doncaster. 

Solicitors  for  the  appellant :  Halse,  Trust- 
ram  k  Co.,  for  A.  Muir  Wilson,  Sheffield. 
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November  18,  1904. 

Rex  v.  Bridgwater. 

Criminal  Law — Criminal  Evidence  Act 
(61  &  62  Vict.  c.  36),  s.  1  (Q— Nature  or 
conduct  of  defence  such  as  to  involve 
imputations  on  the  character  of  the 
prosecutor  or  the  witnesses  for  the 
prosecution. 

Upon  a  charge  of  receiving  property  know- 
ing it  to  have  been  stolen  the  prisoner 
gave  evidence  upon  his  oion  behalf  to  the 
effect  thatj  in  receiving  the  property/  he 
had  been  acting  tmder  the  instructions 
of  a  sergeant  of  police^  a  witness  for 
the  prosecution.  In  cross-examina,tion 
the  prisoner  was  asked,  and  admitted 
that  he  had  been  previously  convicted. 

Held,  that  the  circumstances  were  not  such 
as  to  justify  the  putting  of  the  question 
as  to  the  previous  conviction. 

Case  stated  by  the  Recorder  of  Birming- 
ham. 

On  October  31st,  Charles  James  Woolf, 
John  Bridgwater,  and  Annie  Bridgwater, 
were  indicted  for  stealing  and  receiving  on 
October  11th,  seventeen  yards  of  copper 
tape  the  property  of  Staltcr  &  Co. 

The  prisoner  Woolf  pleaded  guilty,  and 
the  recorder  directed  the  jury  to  acquit 
20 
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Annie  Bridgwater,  on  the  ground  that  she 
was  acting  under  the  coercion  of  her 
husband. 

The  facts  of  the  case  were  as  follows : 
When  John  Bridgwater  and  his  wife  Annie 
Bridgwater  were  charged  at  the  police 
station  with  having  the  copjper  tape  in  their 
possession,  well  knowing  it  to)  nave  been 
stolen,  John  Bridgwater  stated  in  reply  to 
the  charge,  that  he  was  working  under  in- 
structions fron  Sergeant  Moss.  Sergeant 
Moss  gave  evidence,  and  stated  that  he  had 
no  connection  with  John  Bridgwater,  in  re- 
spect of  any  robbery  from  Stalter  &  Co., 
and  he  had  not  the  faintest  idea  that  there 
had  been  any  such  robbery.  In  cross- 
examination  Moss  stated  that  he  had  given 
instructions  to  John  Bridgwater  that  if 
anyone  asked  him  to  buy  any  metal  he 
thought  doubtful,  not  to  buy  it,  but  to  let 
him  (the  sergeant)  know,  his  object  being  to 
catch  the  thieves.  Sergeant  Moss  furtner 
said,  that  John  Bridgwater  had  given  him 
information,  but  never  information  that  led 
to  the  arrest  of  anyone,  and  that  he  had 
been  with  Bridgwater  in  public  -  houses 
standing  him  drinks  because  he  could  give 
witness  information,  but  the  witness 
denied  that  John  Bridgwater  had  ever  sold 
any  silver  to  a  certain  person  on  his  (witness*) 
advice^  and  that  he  had  ever  received  half -a- 
sovereign  from  John  Bridgwater. 

The  prisoner,  John  Bridgwater,  gave  evi- 
dence on  his  own  behalf.  He  stated  that  he 
considered  he  was  acting  under  the  instruc- 
tions of  Sergeant  Moss,  that  a  man  had 
been  arrested  upon  information  given  by 
him  to  Moss,  and  sentenced  to  two  months' 
imprisonment.  In  cross-examination  he  was 
&sked  whether  he  had  ever  been  previously 
convicted,  and  he  replied  in  the  affirmative. 
Counsel  for  the  prosecution  was  then  pro- 
ceeding to  ask  what  the  conviction  was  for, 
when  counsel  for  the  defence  ol^ected  on 
the  ground  that  the  Criminal  Evidence  Act, 
1898,  s.  1  (f)  was  prohibitive,  and  that  inde- 
pendently of  any  objection  by  counsel  no 
such  question  could  oe  asked,  unless  there 
was  justification  for  it  as  provided  by  tJie 
section.  The  recorder  said  that  objection 
ought  to  have  been  taken  to  the  (question  as 
to  the  conviction  before  the  witness  had 
answered  it,  and  he  considered  John  Bridg- 
water's statement  at  the  police  station  m 
answer  to  the  charge  involved  imputations 
upon  the  character  of  Moss,  and  that  the 
nature  and  conduct  of  the  defence  before 
the  court  was  such  as  to  involve  imputa- 
tions on  Moss. 

In  summing  up,  the  recorder  directed  the 
jury  that  if  they  thought  that  the  ma§oner 
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was,  in  point  of  fact,  acting  under  the 
directions  of  Moss,  or  had  reasonable 
grounds  for  believing  he  was  acting  under 
the  directions  of  Moss,  they  should  acquit 
him,  but  if  they  thought  he  was  making  an 
independent  deal  for  himself,  they  should 
find  him  guilty.  The  jury  convicted  the 
prisoner,  and  the  recorder  stated  the  present 
case  on  the  application  of  the  prisoner's 
counsel,  who  cited  Bex  v.  Bouse  ana  Burrelly 
[1904]  1  K.  B.  184  ;  68  J.  P.  14;  and  Char- 
nock  V.  Merchant,  [1900]  1  Q.  B.  474; 
64  J.  P.  183. 

Judgment  was  postponed,  and  the  pri- 
soner remanded  to  prison.  The  ques- 
tion for  the  opinion  of  tne  court  was  whether 
in  the  circumstances  of  the  case  counsel  for 
the  prosecution  was  entitled  to  put  to  the 
prisoner  the  questions  above  referred  tcj. 

No  counsel  appeared  either  for  the  prose- 
cution or  defence. 

Alvbrstone,  L.C.J.  --  In  our  opinion 
the  conviction  of  the  prisoner  is  bad.  We 
have  to  consider  whether  the  circumstances 
were  such  as  to  justify  the  putting  of  the 
questions  as  to  the  previous  conviction. 
The  section  1  (f)  says  :  "  A  person  charged 
and  called  as  a  witness  in  pursuance  of  this 
Act  shall  not  be  asked,  and  if  asked  shall 
not  be  required  to  answer,  any  question 
tending  to  show  that  he  has  committed  or 
been  convicted  of  or  been  charged  with  any 
offence  other  than  that  wherewith  he  is 
then  charged  or  is  of  bad  character  unless 
.  .  .  the  nature  or  conduct  of  the  de- 
fence is  such  as  to  involve  imputations  on 
the  character  of  the  prosecutor  or  the  wit- 
nesses for  the  prosecution  ;  ..."  Raising  a 
defence,  even  m  forcible  lanpiage,  is  not  of 
necessity  or  of  itself  casting  imputations  on 
the  character  of  the  prosecutor  or  the  wit- 
nesses for  the  prosecution.  Of  course,  im- 
putations could,  either  by  the  evidence  or 
by  the  questions  put,  be  cast  independently 
of  the  raising  the  defence.  The  recorder 
did  not  regard  what  had  happened  in  this 
case  as  other  than  raising  the  defence.  The 
recorder's  direction  to  the  jury  showed  that 
he  had  dealt  with  the  case  on  the  view, 
which,  on  the  statement  of  the  case  was 
correct,  that  if  the  prisoner  was  acting,  or 
believed  that  he  was  acting,  under  the 
directions  of  Moss,  there  would  be  no  such 
criminal  intent  as  would  be  necessary  to 
constitute  the  offence,  and  he  would  not  be 
guilty.  It  seems  to  me  that  on  the  whole 
statement  of  what  was  attempted  to  be 
elicited  from  Moss  the  prisoner's  counsel 
was  not  doing  more  than  developing  his  de- 
fence, and  trying  to  support  it  by  obtaining 


69  J.  P.  26. 

an  admission  from  Moss.  If  the  questions 
put  to  Moss  had  charged  the  witness  with 
misconduct  independently  of  the  defence  or 
of  the  necessity  of  developing  the  defence  a 
case  would  have  arisen  for  allowing  the 
prisoner  to  be  cross-examined  as  to  previous 
convictions.  In  tliis  case  the  first  question, 
'*  Have  you  been  convicted  of  any  offence  ?  ^ 
was  answered  without  objection.  It  was  to 
the  later  question  as  to  what  the  conviction 
was  for  that  objection  was  taken.  It  must 
not  be  thought  that  because  counsel  for  a 
prisoner  allowed  that  sort  of  question  to  be 
put  that  he  could  afterwards  rely  upon  it  as 
a  reason  for  quashing  the  conviction  ;  that 
would  be  a  very  dangerous  view  to  take.  If 
the  recorder  had  told  the  jury  that  they  were 
to  disregard  the  answer  we  would  not  have 
interfered,  but  it  does  not  appear  that  he 
told  the  jury  to  disregard  the  answer,  and 
therefore  it  appeared  to  the  jury  as  if  the 
question  was  justified  on  the  ground  that 
"  the  nature  or  conduct  of  the  defence  is 
such  as  to  involve  imputations  on  the 
character  of  the  prosecutor  or  the  witnesses 
for  the  prosecution."  This  court  is  of 
opinion  that  there  was  no  ground  for  that 
suggestion,  and  therefore  the  conviction 
must  be  quashed. 


Lawrance,     Kennedy, 
Channell,  JJ.,  concurred. 


Ridley,    and 


Conviction  quashed. 
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July  16,  December  21,  1904. 

Rex  v.  Richard  William  Mean. 

Criminal  law — Power  of  court  of  quarter 
sessions  to  state  case  on  point  of  law 
taken  on  the  trial  at  tne  previous 
quarter  sessions  (11  (Ss  12  Vict.  c.  78) — 
Betting  Act,  1853  (16  &  17  Vict.  c.  119), 
88.  1,  3 — Agency — Evidence  of  pre- 
vious oflfences  not  alleged  in  the  indict- 
ment—Admissibility. 

At  the  trial  of  an  indictment  at  qwirter 
sessions  a  point  of  law  tms  takeny  and 
it  appeared  that  in  effect  the  recorder 
then  consented  to  state  a  case.  At  the 
next  quarter  sessions  he  consented  to 
state  a  case. 

Held,  that  the  recorder  had  Jurisdiction  to 
state  the  case. 

The  defendant  tvas  indicted  for  offences 
against  the  Betting  Acty  1853,  com- 
mitted on  November  I3th,  Be  had 
been  arrested  in  a  public-house  (the 
licensee  of  tohich  pleaded  guilty  to 
using  the  said  house  for  the  pur2X)se  of 
betting\  and   upon  him    were  found 

(1)  lists  of  the  names  of  persons  and 
the  amcfunts   due  to  them  upon  bets, 

(2)  betting  slips  containing  the  names 
of  horses,  t/ie  amounts  for  which  they 
were  to  be  backed,  and  the  names  of  the 
persons  backing  them.  In  the  parlour 
of  the  public-JuAise  were  found  a  large 
number  of  betting  slips  of  the  same 
character  as  those  found  cm  the 
defendant. 

Evidence  was  admitted  to  show  that  betting 
slips  similar  to  those  found  on  the 
defendant  and  to  those  found  on  the 
premises  on  November  \Zth  had  pre- 
viously to  that  date  been  frequently 
received  from  ctistomers  at  the  public- 
house  by  the  licensee,  and  had  been 
forwarded  on  by  him  to  the  defendant, 
and  also  to  show  that  the  lists  found  on 
the  defendant  were  an  epitome  of  slips 
received  by  him  from  the  licensee  on 
occasions  prior  to  November  13<A. 

Held,  that  such  eindence  was  admissible. 

Case  stated  pursuant  to  the  provisions  of 
11  &  12  Vict.  c.  78,  by  the  recorder  of  the 
borough  of  Cambridge. 

22 
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1.  The  defendant  was  charged  on  January 
4th,  1904,  at  the  Cambridge  borough  quarter 
sessions,  with  unlawfully  using  the  Kings- 
ton Arms  for  the  purpose  of  netting  with 
persons  resortinff  thereto,  on  November 
13th,  1903,  and  also  on  the  same  day,  then 
being  a  person  using  the  Kingston  Arms 
for  the  purpose  of  certain  moneys  being 
received  W  and  on  his  behalf  as  and  for 
the  consideration  for  certain  assurances, 
undertakings,  promises  and  agreements, 
express  and  implied,  to  pay  and  give 
thereafter  certain  moneys  on  certain  events 
and  contingencies  of  and  relating  to  certain 
horse  races. 

2.  The  defendant  was  arrested  in  the  bar 
of  the  public-house  on  the  day  in  question 
with  certain  documents  upon  him,  including 
(a)  lists  annexed  hereto  and  marked  "A 
containing  lists  of  names  of  persons  and  the 
amount  due  to  them  upon  nets ;  (b)  some 
slips  of  paper,  referred  to  as  '*  betting 
slips,"  containing  names  of  horses,  the 
amount  for  whicn  they  were  to  be  backed, 
and  the  name  of  the  person  backing  the 
horse. 

3.  In  the  parlour  leading  from  the  bar 
were  a  large  number  of  slips  of  paper  of 
the  same  character  as  the  betting  slips 
referred  to  in  paragraph  2  (b). 

4.  It  was  not  proved  that  the  defendant 
made  any  bets  in  the  said  Kingston  Arms 
on  November  13th  in  person,  or  that  he 
went  there  for  that  purpose. 

5.  The  tenant  ot  the  Kingston  Arms, 
John  William  Wallis,  had  pleaded  guilty 
on  November  19th,  1903,  before  the  magis- 
trates for  keeping  the  said  Kingston  Arms 
on  November  13th,  and  on  divers  other 
days  during  the  preceding  six  months,  for 
the  purpose  of  betting  with  persons  resort- 
ing thereto. 

6.  I  admitted  evidence  which  was  in- 
tended to  show  (1)  that  betting  slips  similar 
to  those  found  on  the  defendant  and  to 
those  found  on  the  premises  on  November 
13th  had  previously  to  that  date  been 
frequently  received  from  customers  at  the 
public-house  by  Wallis,  and  had  been  for- 
warded on  by  him  to  the  defendant ;  and 
(2)  that  the  lists  marked  "  A  "  found  on  the 
defendant  were  an  epitome  of  slips  receive! 
by  him  from  Wallis  on  occa.siona  prior  to 
November  13th.  The  said  lists  contained 
the  names  of  numbers  of  the  public  who 
had  signed  such  slips  and  the  amounts  due 
to  them  respectively,  but  did  not  state  the 
names  of  any  horses. 

7.  It  was  contended  by  Mr.  Stutfidd,  on 
behalf  of  the  defendant,  that  such  evidence 
was  inadmissible,  and  that   the  £¥idence     t 
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should  be  confined  to  the  event*  of  Novem- 
ber 13th,  the  day  upon  which  the  offence 
was  alleged  to  have  been  committed. 

8.  The  defendant  was  convicted  (the  jury 
returning  a  general  verdict)  and  fined  £76 
on  the  said  January  4th,  1904. 

The  sessions  were  not  adjourned. 

At  the  next  borough  quarter  sessions  held 
on  April  11th,  1904, 1  doubted  whether  I 
had  jurisdiction  to  grant  a  case,  but  I 
granted  this  case  subject  to  my  having 
jurisdiction  to  do  so. 

9.  If  I  have  power  to  state  this  case,  and 
if  the  above-mentioned  evidence  is  inadmis- 
sible, the  conviction  should  be  quashed, 
otherwise  it  should  be  confirmed. 

John  F.  P.  Rawlinson, 
Recorder  of  the  borough  of 
Cambridge. 

The  fine  of  £75  was  paid  in  court  after 
the  trial,  and  the  prisoner  was  discharged. 

H.  St.  J,  Digby  Raikes^  for  the  prosecu- 
tion, took  the  preliminary  objection  that 
the  recorder  had  no  jurisdiction  to  state  a 
case.  The  recorder  is  functus  officio  at  the 
close  of  the  sessions.  His  power  as  a  judge 
vanishes  till  next  sessions.  He  must  con- 
sent during  the  continuance  of  the  sessions 
to  state  a  case.  The  mere  stating  of  the 
case  is  a  ministerial  act,  and  can  be  done 
out  of  sessions.  By  11  &  12  Vict.  c.  78, 
s.  1,  the  recorder  has  authority  "to  respite 
execution  of  the  judgment  on  such  con- 
viction, or  postpone  the  judgment,  until 
such  question  shall  have  been  considered 
and  decided."  Here  neither  of  these  courses 
was  followed,  and  judgment  having  been 
given,  the  recorder  was  not  entitled  to 
review  his  judgment  at  a  subsequent  session. 
The  quarter  sessions  have  no  power  to  tax 
costs  out  of  sessions. 

Stutfiddy  for  the  defence.— The  recorder 
had  jurisdiction  to  state  the  case.  I  did  in 
fact  object  to  this  evidence  at  the  trial.  I 
made  a  definite  application  to  the  recorder 
at  the  trial  to  grant  a  case  on  this  particular 
point,  and  said  I  might  raise  other  points, 
and  tne  recorder  offered  to  adjourn  the  case. 
[Kennedy,  J.— If  it  is  a  point  that  occurs 
to  someone's  mind  after  the  trial,  can  it  be 
said  to  be  a  point  arising  at  the  triaH 
Must  it  not  be  raised  during  the  continuance 
of  the  assize  or  sessions,  or  otherwise  where 
is  it  to  stopi]  No  application  to  state  a 
case  is  necessary  under  this  Act  (11  & 
12  Vict.  c.  78)  ;  the  recorder  can  state  one 
on  his  own  initiative  {R.  v.  Brown  (1890), 
24  Q.  B.  D.  357). 
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AiiVERSTONE,  L.CJ. — I  do  uot  intend  in 
allowing  this  case  to  be  argued  to  lay  down 
a  rule,  or  to  express  the  opinion  that  there 
is  power  to  state  a  case  on  a  point  which 
has  not  been  taken  at  the  trial,  or  which 
the  iudge  has  not  consented  to  state  at  the 
trial.  In  this  case  the  point  was  clearly 
raised  at  the  trial,  and  Mr.  Stutfieldy  it  seems, 
did  ask  the  recorder  to  reserve  the 
point,  and  then  it  appears  that  something 
transpired  as  to  adjourning  or  raising  other 
points.  So  it  seems  that  the  point'  was 
taken,  and  that  there  was  in  effect  the  con- 
sent by  the  recorder  to  state  a  case.  I 
entirely  reserve  the  Question  as  to  what 
ought  to  be  the  view  where  the  point  of  law 
is  not  taken  at  the  trial,  or  where  the  judge 
has  not  practically  expressed  his  willingness 
to  grant  a  case.  As  far  as  I  am  concerned  I 
have  adopted  my  opinion  of  this  case  on  the 
view  that  the  recorder  did,  in  substance, 
consent  at  the  trial  to  state  a  case. 

Kennedy,  J.— I  do  not  wish  to  add  any- 
thing except  to  emphasise  the  view  that  at 
the  trial  there  was  an  agreement  to  state  a 
case.  It  is  only  upon  that  ground  in  this 
particular  case  that  I  think  the  recorder 
nad  jurisdiction. 

Phillimore,  J.— I  agree  with  my  lord. 

BucKNiLL,  J.— I  agree. 

Walton,  J.— I  agree. 

Stutjield  — The  evidence  is  inadmissible. 
The  indictment  is  specific  ;  it  does  not  allege 
that  the  offence  was  committed  on  divers 
days,  but  only  alleges  November  13th. 
There  may  have  been  evidence  that  on  that 
day  bets  were  taken  by  the  publican,  but 
there  was  no  evidence  that  they  were 
handed  over  to  the  defendant.  There  was 
no  evidence  that  the  defendant  did  any- 
thing unlawful  on  November  13th,  unless 
you  can  infer  it  from  the  fact  that  betting 
slips  were  found  on  him.  Rex  v.  Wyatt 
[19041 1  K.  B.  188 ;  68  J.  P.  31,  is  a  com- 

Eendium  of  the  earlier  cases ;  it  was  there 
eld  that  evidence  of  other  acts  was  admis- 
sible as  negativing  any  accident  or  mistake 
or  the  existence  of  any  reasonable  or  honest 
motive  on  the  defendant's  part.     Here  the 

Question  of  accident,  or  mistake,  or  bad  faith 
oes  not  arise  at  all.  The  question  is,  Was 
he  using  the  public-house  for  the  purpose  of 
betting  with  persons  resorting  thereto— was 
he  carrying  on  the  business  of  a  book- 
maker, or  was  the  publican  carrying  it  on 
for  him  ?  There  is  no  evidence  of  the  date 
when  the  previous  transactions  took  place, 
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and  Bex  v.  Wyatt,  supra,  decides  that  they 
must  have  been  within  a  rea.sonable  time. 

Baikes,— The  question  is,  Was  the  defen- 
dant carrying  on  the  business  or  was  the 
publican  ?  The  public-house  was  a  place 
used  for  betting ;  the  defendant  was  arrested 
at  the  public-house,  and  betting  slips  were 
found  on  him.  There  were  other  betting 
slips  lying  about  in  the  public-house,  and 
these  corresponded  with  the  list  found  upon 
the  defendant.  There  was  some  evidence 
of  an  offence  by  the  defendant,  and  I  was 
entitled  to  call  evidence  to  rebut  a  possible 
defence.  The  cases  are  summed  up  in 
A  V.  Francis  (1874),  L.  R.  2  C.  C.  R.  128, 
where  evidence  of  other  transactions  was 
held  to  be  admissible. 

Kennedy,  J. — You  have  no  centre  piece 
on  the  case  as  stated.  You  have  got  no  act 
proved  which  could  be  accidental  or  other- 
wise. If  there  were  material  facts  which 
are  not  stated  in  the  case  we  are  not  entitled 
to  infer  those  facts. 

Stutfidd  in  reply. 

Cur,  adv.  vult. 


Decemher  21. 

The  case  was  re-argued  before  Alver- 
STONE,  L.C.  J.,  Wills,  Lawrance,  Kennedy 
and  Darling,  JJ. 

<S'<i*yff/d— Evidence  of  previous  trans- 
actions is  only  relevant  as  tending  to  show 
system,  or  to  negative  accident,  or  to  show 
guilty  knowledge  or  design.  The  only 
question  here  was  something  quite  different, 
namely,  a  question  of  agency  or  not. 
He  referred  to  Rex  v.  Wyatt^  supi^; 
M,  V.  OUis,  119001  2  Q.  B.  768  :  64  J.  P.  518  ; 
and  to  R.  v.  Rhodes,  [1899]  1  Q.  B.  77 ; 
62  J.  P.  774. 

Raikes. — When  the  police  came  to  the 
house  it  was  during  racing  hours.  Mean 
was  in  the  house  ;  slips  were  found  in  the 
back  parlour  relating  to  horse  racing  on 
that  day,  and  money  was  found  in  the 
I)arlour.  Wallis  was  called  for  the  prosecu- 
tion and  said  he  received  bets  from  persons 
who  deposited  slips  with  him,  and  tnat  for 
the  last  six  months  he  had  sent  on  the  slips 
to  Mean  and  at  the  end  of  the  week  Mean 
would  settle  with  him.  The  evidence 
amounted  to  this,  that  on  the  day  in  Ques- 
tion money  was  being  received  for  oets, 
and  Mean  was  in  the  house.  A  man  can 
use  a  place  for  betting  purposes  by  himself 
or  by  an  agent.    It  was  necessary  therefore 
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to  prove  agency.  The  documents  found  on 
Mean  were  produced,  and  Mean  admitted 
they  were  an  epitome  of  the  previous 
week's  transactions ;  the  time  for  making 
the  epitome  for  the  current  week  had  not 
been  reached.  We  proved,  therefore,  that 
up  to  the  preceding  week  Wallis  was  acting 
as  agent  for  Mean,  but  it  was  open  to  Mean 
or  to  Wallis  to  show  that  tMs  agency  had 
been  terminated,  or  that  Mean  was  m  the 
house  for  a  different  purpose.  It  was  for 
the  jury  to  say  whether  this  agency  had 
been  terminated,  and  so  this  documentary 
evidence  was  relevant.  It  was  not  intro- 
duced to  prove  system  under  R.  v.  Francis 
(1874),  L.  R.  2  C.  C.  R.  128.  Evidence  of  the 
transactions  of  other  days  was  not  evidence 
of  other  offences  {Qruey  v.  Gee  (1861), 
25  J.  P.  342). 

Stulfidd  in  reply. 

Alverstone.  L.C.J.— The  case  to  me  has 
seemed  perfectly  clear.  In  the  course  of 
the  case  I  have  compared  the  slips  found  in 
the  bar  parlour  with  the  betting  slii)s 
found  upon  the  defendant,  and  have  identi- 
fied ten  or  eleven  transactions  in  which  the 
names  and  amounts  were  the  same.  I, 
therefore,  draw  the  inference  that  there  was 
some  connection  between  the  two.  On  the 
day  charged  in  the  indictment  the  defen- 
dant was  in  the  public-house,  and  betting 
slips  are  found  there,  and  in  the  defendant's 
pockets  are  found  memoranda  relating  to 
these  slips.  I  should  have  thought  that  was 
some  evidence  that  the  defendant  was  un- 
lawfully usin^  the  public-house  for  the  pur- 
pose of  betting  with  persons  resorting 
thereto,  and  also  that  he  was  a  person  using 
the  public-house  for  the  purpose  ot  moneys 
being  received  by  and  on  his  behalf,  as  and 
for  the  consideration  for  certain  assurances, 
undertakings,  promises,  and  agreements,  ex- 
press or  implied,  to  pay  and  give  there- 
after moneys  on  certain  events  and  contin- 
fmcies  of  and  relating  to  horse  races, 
hat  being  so,  I  do  not  see  anv  ground  for 
saying  that  the  documents  found  in  the 
public-house  and  on  the  defendant  were  not 
admissible  in  evidenca  It  is  not  contended 
that  the  fact  that  the  prosecution  could  not 
prove  that  the  defendant  made  any  bets  in 
the  public-house  on  the  day  in  question  in 
person,  or  that  he  went  there  for  that  pur- 
pose is  a  complete  answer.  It  cannot  make 
any  difference  that  the  bets  were  made 
some  days  before,  if  the  business  of  the 
defendant  at  the  house  on  the  day  of  his 
arrest  was  to  verify  his  accounts  and  to 
complete  his  betting  transactions.  I  can- 
not see  why  this  evidence  was  not  admis- 
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sible,  and  I  think  the  conviction  was  right 
and  roust  be  affirmed. 

Wills,  J.— I  am  of  the  same  opinion. 
It  seems  to  me  quite  clear,  though  the 
matter  has  been  confused  a  good  deal  bv  the 
fact  that  the  copies  supplied  to  us  did  not 
correspond  to  the  originals.  I  am  of 
opinion  that  this  kind  of  offence  may 
clearly  be  carried  on  by  the  employment  of 
a  clerk  or  any  other  person,  tinder  these 
circum.«itances.  if  the  prosecution  can  estab- 
lish agency  oetween  the  defendant  and 
WallLs  to  carry  on  a  business,  an  essential 
part  of  which  was  the  making  of  bets,  and 
the  receiving  and  paying  money  on  bets, 
there  is  no  reason  why  the  defendant  should 
not  be  responsible,  though  some  portions  of 
the  act  constituting  the  offence  was  done 
for  him  by  another  person.  The  laws  of 
evidence  are  the  same  in  civil  and  criminal 
courts,  and  nothing  is  commoner  in  proving 
agency  than  to  show  a  course  of  business 
between  the  parties.  If  this  evidence 
tends  to  show  agency  on  the  part  of 
Wallis,  to  my  mind  it  is  really  imma- 
terial whether  the  papers  in  question, 
found     in    the     parlour,     refer     to     the 

§  articular  bets  on  the  sups  found  on  the 
ef  endant  or  not,— they  are  only  material  in 
showing  whether  or  not  Wallis'  business  is 
connected  with  the  defendant.  The  case 
has  been  confused  by  being  argued  as  if  it 
depended  on  the  principles  laid  down  in 
B,  V.  Francisj  euprUy  and  in  Makin  v.  Ait,- 
Gen.  for  New  South  Wales,  [1894]  A.  C.  57 
(where  the  subject  is  most  lucidly  treated  in 
the  judgment  of  the  Lord  Chancellor). 
It  does  not  seem  to  me  to  depend  upon  any 
such  principles.  This  evidence  was  given 
as  evidence  of  general  agency  to  show  that 
Wallis  was  the  defendant's  agent  on  the 
particular  day.  As  to  the  evidence  tending 
to  prove  the  commission  of  another  dis- 
tinct offence,  the  question  as  to  its  making 
out  another  offence  ought  to  be  dropped 
out  ot  sight  altogether.  The  evidence  was 
either  admissible  because  it  tended  to  prove 
some  fact  that  was  relevant,  or  it  was  not 
admissible  because  it  did  not  tend  to  prove 
some  such  fact.  If  the  evidence  was  admis- 
sible and  it  proved  another  distinct  offence, 
so  much  the  worse  for  the  person  charged. 

Lawrancb,  J. — I  entirely  agree. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  appears  that  there  is  a  correspondence 
between  some  of  the  documents  found  in 
the  parlour  and  the  documents  found  on  the 
accused,  and  on  the  question  of  agency  it  is 
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clearly  admissible  to  show  from  the  connec- 
tion with  the  past  that  what  took  place  on 
the  day  in  question  was  in  pursuance  of  the 
agency  that  previously  existed. 

Darling,  J. — I  am  of  the  same  opinion. 
Conviction  affirmed. 

Solicitors  for  the  prosecution :  Foss, 
Ledsam  and  Blount. 

Solicitors  for  the  defence :  Sole,  Turner 
and  Knight. 
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CROWN   CASES   RESERVED. 


December  21,  1904. 

Rex    v.  Drewett. 

Criminal  law  —  Falsification  of  Accounts 
Act,  1875  (38  &  39  Vict.  c.  24)-  Intent  to 
defraud— Question  for  the  jury. 

In  order  to  establish  a  charge  under  the 
Falsification  of  Accounts  Act,  1875,  the 
question  of  intent  to  defraud  must  be 
left  to  the  jury.  So  where  the  tendency 
of  a  summing-up  was  to  withdraw  frojii 
the  jury  the  consideratto?i  of  the  cir- 
cumstances bearing  on  the  question  of 
intent  to  defraudj  the  conviction  was 
quashed. 

Case  stated  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved. 

Harriett  Drewett  was  tried  before  me  at 
the  last  Michaelmas  Quarter  Sessions  for 
the.county  of  Gloucester,  on  an  indictment 
framed  on  s.  1  of  the  Falsification  of 
Accounts  Act,  1875  (38  &  39  Vict.  c.  24). 

A  copy  of  the  indictment  is  appended  and 
forms  part  of  this  case. 

The  evidence,  so  far  as  it  is  material  to 
the  point  reserved,  was  as  follows  : 

Tne  prisoner  was  the  servant  of  the 
Cirencester  Hotel  Company,  Limited  (here- 
inafter referred  to  as  "  the  company  "),  and 
was  employed  by  them  as  manageress  of 
the  King's  Head  Hotel,  Cirencester. 
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She  was  in  sole  charge  of  the  books  of 
the  hotel. 

All  pavments  made  by  customers  were 
received  by  her,  and  it  was  her  duty  on  the 
day  on  which  she  received  such  payments 
to  enter  the  amounts  received  in  toe  cash 
book  to  the  credit  of  the  customer  and  after- 
wards put  the  amounts  in  the  ledger. 

All  chenues  received  by  the  prisoner  were 
to  be  paid  to  the  credit  of  her  employers' 
account  at  Lloyds'  Bank,  Cirencester,  as 
soon  as  possible  after  they  were  received, 
and  it  was  the  prisoners  duty  on  the 
Friday  of  each  week  to  render  a  true 
account  of  all  cheques  and  moneys  received 
during  the  week. 

A  clerk  from  the  office  of  the  secretary  of 
the  company  attended  at  the  hotel  every 
Friday  morning,  went  through  the  cash 
book  (which  was  made  up  by  the  prisoner 
for  the  week  that  ended  on  the  previous 
Thursday  night),  found  from  it  what  items 
the  prisoner  stated  she  had  received ; 
checked  by  means  of  the  counterfoils  of  the 
paying-in  slip  book  what  sums  the  prisoner 
alleged  she  had  paid  into  the  bank  during 
the  week ;  strucK  a  balance,  received  from 
the  prisoner  the  balance,  and  deposited  the 
same  in  the  company's  bank. 

On  January  26th,  1904,  one  Captain 
Maxwell  gave  the  prisoner  a  cheque  for 
£97  4«.  3c?.,  in  payment  of  his  hotel  bill. 
The  cheque  was  drawn  in  favour  of  the 
prisoner.  The  chet^ue  was  not  entered  in 
the  cash  book,  nor  m  any  other  book,  and 
was  not  paid  into  the  company's  account,  but 
was  cashed  for  the  prisoner  by  Lloyds' 
Bank,  Cirencester. 

On  March  4th,  1904,  Captain  Maxwell 
gave  the  prisoner  another  cheque  for  £30, 
m  payment  of  his  hotel  expenses.  The 
prisoner  made  no  entry  of  this  cheque  in 
the  cash  book,  or  any  other  book,  and  it  was 
not  paid  into  the  company's  account,  but 
was  cashed  for  the  pnsoner  by  the  Wilts 
and  Dorset  Bank,  Cirencester. 

On  March  18th,  1904,  Captain  Maxwell 
gave  the  prisoner  another  cheque  for  £64  8«.. 
drawn  in  favour  of  the  Cirencester  Hotel 
Company^  Limited.  No  entry  of  the  cheque 
appears  m  the  cash  book  or  any  other 
book,  but  the  cheque  was  paid  by  the 
prisoner  into  the  company's  account,  not  as 
a  receipt  from  Captain  Maxwell,  but  in 
respect  of  moneys  received  from  other  cus- 
tomers. 

On  April  7th,  1904,  the  prisoner  applied 
to  Captam  Maxwell  for  a  loan  of  £190,  and 
he  gave  her  a  cheque,  drawn  in  her  favour, 
for  that  amount,  on  the  understanding  that 
she  was  to  repay  the  loan  in  a  few  days. 
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The  prisoner  repaid  £160  a  few  days 
afterwards,  and  informed  Captain  Maxwell 
that  she  would  credit  his  hotel  account  with 
the  balance  of  £40. 

On  April  7th,  1904,  the  prisoner  made 
two  entries  in  the  cash  book  of  receipts 
from  Captain  Maxwell,  one  for  £130  10<., 
and  the  other  for  £52  5«.  4d.  Whereas,  in 
fact,  the  prisoner  never  had  received 
cheques  from  Captain  Maxwell  for  such 
amounts.  The  aforesaid  cheque  for  £190 
was  paid  by  her  into  the  company's  account 
as  part  of  her  receipts  for  the  week  ending 
April  7th,  1904. 

On  April  20th,  1904,  Captain  Maxwell 
paid  the  prisoner  a  cheque  for  £46  2«.  7dy 
drawn  in  favour  of  the  Cirencester  Hotel 
Company,  Limited.  The  prisoner  made  no 
entry  of  this  cheque  in  the  cash  book  or 
any  other  book,  but  the  cheque  (as  in  the 
case  of  the  cheque  for  £64  8«.)  was  paid 
into  the  compan/s  account  for  the  purpose 
of  making  up  the  amount  due  from  the 
prisoner  m  respect  of  receipts  from  cus- 
tomers other  than  Captain  Maxwell. 

One  A.  T.  Littleford,  owed  the  company 
£l  2«.  for  posting.  On  August  9th,  1904, 
he  paid  the  prisoner  a  cheque  for  that 
amount,  drawn  in  favour  of  the  King's 
Head  Hotel,  and  received  from  her  a 
receipt  for  the  amount.  This  £1  2«.  was 
not  entered  in  the  cash  book  as  having  been 
received  from  A.  T.  Littleford. 

On  the  same  day  the  prisoner  received 
from  persons  other  than  Littleford,  various 
sums  amounting  to  £l  2«.  for  posting,  and 
a  cheque  for  £1  2«.  was  paid  to  the  com- 
pany's account,  not  as  a  receipt  from 
A.  T.  Littleford,  but  as  part  of  moneys 
received  by  the  prisoner  from  other  cus- 
tomers. 

In  addition  to  receiving  payment  from 
customers  it  was  the  duty  of  the  prisoner, 
as  mana^ress,  to  purchase  the  food  required 
for  the  inmates  of  the  hotel.  To  enable 
her  to  do  so  the  prisoner  received  a  cheque 
each  month  from  her  employers,  and  it  was 
her  duty  to  keep  a  true  account  of  her  dis- 
bursements in  a  book  known  as  the  petty 
cash  book. 

This  book  was  produced,  and  contained 
many  entries  made  by  the  prisoner,  in  each 
of  which  she  had  charged  the  company  with 
moneys  which  she  haa  never  paid. 

Between  October  3lst,  1933,  and  August 
13th,  1904,  when  the  prisoner  left,  bread 
had  been  supplied  to  the  hotel  by  James 
Mills  to  the  value  of  £42  10*.  Ad, 

The  prisoner  entered  in  the  petty  cash 
book,  week  by  week,  various  sums  as 
having  been  paid  for  bread  amounting  in 
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the  aggregate  to  £35  13«.  9d,y  whereas,  in 
fact  no  sums  had  been  paid  to  James  Mills 
for  oread  supplied  to  the  hotel,  and  the  sum 
of  £42  10«.  id.,  was  due  to  nim  from  the 
company  when  the  prisoner  left. 

In  answer  to  these  charges  the  prisoner 
herself  gave  evidence.  She  said  (in  eflfect) 
that  the  difficulties  with  the  books  began 
about'  four  or  five  years  ago,  and  that  she 
had  during  that  time  drawn  out  a  consider- 
able amount  of  her  own  capital  to  make  up 
deficiencies  in  the  hotel  accounts,  and  that 
she  thought  she  was  justified  in  repaying 
herself  from  time  to  time  out  of  the 
moneys  received  by  her  for  her  employers. 
She  sometimes  bought  more  goods  for  the 
hotel  than  she  should  have  done,  and  she 
was  afraid  to  lay  the  bills  for  all  of  them 
before  the  directors,  because  she  had  been 
accused  of  extravagance. 

On  cross-examination  she  admitted  that 
she  had  made  inaccurate  entries  in  the  books 
in  the  past  four  or  five  years,  but  in  doing 
so  she  had  no  intention  to  defraud. 

To  corroborate  this  statement  two  bundles 
of  receipted  bills  purporting  to  show  pay- 
ments made  by  the  prisoner,  and  alleged 
by  her  not  to  have  been  entered  in  the 
company's  books,  were  produced.  One  of 
these  bundles  contained  receipts  amounting 
in  the  aggregate  to  £169  4«.  4<f.,  and  re- 
lating to  payments  made  between  July, 
1903,  and  Au^st,  1904.  None  of  these 
were  entered  in  the  cash  book  or  petty 
cash  book. 

Counsel  for  the  prisoner  put  in  the 
books  in  which  it  was  alleged  the  receipts 
contained  in  the  other  bundle  should  have 
been  entered,  and  had  not  been  entered. 

I  intimated  that  I  should  direct  the  jury 
that  such  evidence,  though  it  might  he 
material  in  mitigation  of  punishment  in  the 
event  of  a  conviction,  was  not  a  defence  to 
the  charge. 

Asked  to  state  the  reason  for  omitting  to 
credit  Captain  Maxwell  with  the  payments 
he  had  made,  the  prisoner  replied,  "  On 
January  26th,  1904, 1  did  not  enter  Captain 
Maxweirs  cheque  for  £97  received  on  that 
day,  because  I  was  short  in  my  weekly 
audit.  I  thought  I  was  iustified  m  taking 
it,  hoping  that  I  should  be  able  to  make  it 
good  next  week.  The  weekly  audit  should 
have  appeared  in  the  cash  book.  It  con- 
tained entries  of  moneys  received  by  me 
which  I  was  unable  to  hand  over  to  the 
clerk.  I  cannot  tell  you  to  what  extent  I  was 
short.  The  book  shows  £100  6s.  Id,  as 
having  been  received  exclusive  of  the  £97 
in  the  week. 
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"  The  money  which  did  not  appear  there 
would  probably  go  to  pay  some  of  those 
bills  that  have  been  produced  and  which 
do  not  appear  in  the  books.  That  would  be 
company's  money  for  company's  goods,  not 
my  private  moneys." 

A  similar  reply  was  given  with  respect  to 
the  other  entries. 

Asked  as  to  the  entries  of  two  sums  of 
money  which  she  had  not  received  as  being 
received  from  Captain  Maxwell,  the  pri- 
soner replied  as  follows  : 

"  I  may  not  have  had  them  from  Captain 
Maxwell,  but  I  made  thein  up  from  moneys 
I  had  received  from  other  sources.  It  was 
not  made  with  an  intention  to  deceive.  I 
wanted  to  get  my  books  straight,  and  I  was 
trying  to  do  so.  It  was  entirely  for  the 
benefit  of  the  hotel ;  I  was  not  thinking  of 
myself  at  all.  I  can't  explain  myself  in 
any  other  way.  I  probably  made  this  entry 
to  fit  the  ledger.  If  I  had  not  the  mistake 
would  have  been  discovered." 

The  prisoner  admitted  that  the  payments 
for  bread  had  been  entered  by  her  as  paid, 
whereas  they  had  not  been  paid. 

The  prisoner  had  never  informed  anyone 
connected  with  the  company  that  she  was 
using  her  own  moneys  to  pay  the  company's 
debts,  and  no  attempt  was  made  on  her 
behalf  to  show  from  the  company's  books 
that  any  money  had  been  paid  by  her  into 
the  hotel  accounts. 

On  June  13th,  1904,  the  prisoner  wrote 
to  the  secretary  of  the  company,  saying 
that  "  she  would  discharge  all  her  liabilities 
to  the  company." 

In  the  same  month  she  was  &sked  for  an 
explanation  as  to  the  sums  for  which  she 
had  not  accounted,  but  she  gave  none. 

On  August  30th,  1904,  she  caused  a  writ 
to  be  issued  against  the  company,  claiming 
£1,200  as  moneys  paid  by  her  on  their 
behalf.  This  was  the  first  intimation  re- 
ceived by  the  company  of  any  claim  against 
them  by  the  prisoner. 

In  the  course  of  my  summing  up  I 
directed  the  jury  that,  even  if  they  believed 
the  story  told  by  the  prisoner,  namely,  that 
she  had,  unknown  to  her  employers,  intro- 
duced into  the  business,  of  which  she  was 
the  manageress,  private  moneys  of  her  own, 
and  in  order  to  repay  herself  without  their 
knowledge  she  had  falsified  the  accounts, 
this  would  be  no  defence  to  the  ofience 
with  which  she  was  charged.  I  pointed 
out  to  them  that  moneys  so  advanced  by 
the  prisoner,  and  not  entered  in  the  books 
of  tne  company^  did  not  constitute  a  loan 
or  civil  debt  which  could  be  recovered,  but 
must  be  regarded  as  a  gift  out  and  out  to  t 
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the  company,  and  she  was  not  justified  in 
replacing  sucn  advances  out  of  the  funds  of 
the  company  without  the  knowledge  of  the 
directors. 

I  also  pointed  out  that  the  system  which 
she  alleged  she  had  been  pursuing  was  one 
which  was  really  injurious  to  the  company, 
because  it  would  anect  the  annual  balance 
sheets,  and  make  the  company  appear  to  be 
in  a  more  prosperous  condition  than  it  was 
in  fact.  It  was  a  system  of  which  the 
directors,  had  they  known  of  it,  would  have 
strongly  disapproved.  I  told  the  jury,  in 
conclusion,  that  if  they  were  satisned  that 
the  prisoner  has  falsified  her  accounts 
either  in  order  to  help  herself  out  of 
financial  difficulties,  or  for  the  purpose  of 
concealing  from  the  directors  the  true  con- 
dition of  the  company,  or  misleading  the 
shareholders  or  the  public  as  to  its  financial 
soundness,  it  woula  be  their  duty  to  find 
her  guilty. 

The  jury  found  the  prisoner  guilty  of  all 
the  charges,  and  I  sentenced  her  to  be 
imprison^  in  the  second  division  for  six 
calendar  months. 

Counsel  for  the  prisoner  took  objection 
to  the  direction  I  had  given  to  the  jury, 
and  upon  his  application  I  agreed  to  state  a 
case. 

The  prisoner  was  released  on  bail. 

The  question  reserved  for  the  court  is, 
Whether  my  direction  was  right  'i 

If  it  was  right,  the  conviction  is  to  stand. 
If  it  is  wrong,  the  conviction  is  to  be 
quashed. 

This  case  is  stated  by  me  this  9th  day  of 
December,  1904. 

F.  A.  Hyett, 

Chairman  of  the  court  of  quarter 

sessions  for  Gloucestershire. 

This  is  the  copy  of  the  indictment  re- 
ferred to : 

Gloucestershire  to  wit :— The  jurors  for 
our  Lord  the  King  upon  their  oath  present 
that  Harriett  Drewett  on  the  twenty-sixth 
day  of  January  in  the  vear  of  our  Lord  one 
thousand  nine  hundred  and  four  being  then 
servant  of  a  certain  body  corporate  to  wit 
The  Cirencester  Hotel  Company  Limited 
did  then  and  whilst  she  was  such  servant 
as  aforesaid  unlawfully  wilfully  and  with 
intent  to  defraud  omit  and  concur  in 
omitting  a  certain  material  particular  from 
and  in  a  certain  book  to  wit  a  cash  book 
which  said  book  then  belong  to  the 
Cirencester  Hotel  Company  Limited  her 
employer  by  wilfully  and  fraudulently 
omitting  to  enter  in  such  book  under  the 
date  of  the  twenty-sixth  day  of  January 
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Anno  Domini  one  thousand  nine  hundred 
and  four  a  sum  of  ninety  seven  pounds  four 
shillings  and  three  pence  which  had  been 
paid  on  the  said  day  by  one  Charles  Max- 
well to  the  said  Harnett  Drewett  for  and  on 
account  of  the  Cirencester  Hotel  Company 
Limited  her  employer  as  she  the  said  Har- 
riett Drewett  well  knew  at  the  time  when 
she  so  omitted  and  concurred  in  omitting  such 
materia  particular  sus  aforesaid  against  the 
form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  of  our  Lord 
the  King  his  crown  and  dignity. 

There  were  five  other  counts  in  similar 
form  relating  to  other  sums  alleged  to  have 
been  omitted  from  the  ca.sh  book. 

Seventh  count. — And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further 
present  that  Harriett  Drewett  on  the 
seventh  day  of  April  Anno  Domini  one 
thousand  nine  hundred  and  four  being  the 
servant  to  the  Cirencester  Hotel  Company 
Limited  as  aforesaid  did  then  and  whilst 
she  was  such  servant  as  aforesaid  unlaw- 
fully wilfully  and  with  intent  to  defraud 
make  and  concur  in  making  a  certain  false 
entry  in  a  certain  book  to  wit  a  cash  book 
which  said  book  then  belonged  to  the  said 
Cirencester  Hotel  Company  Limited  her 
employer  by  falsely  entering  in  such  book 
under  the  date  of  the  seventh  day  of  April 
Anno  Domini  one  thousand  nine  hundred 
and  four  the  sums  of  fifty  two  pounds 
fifteen  shillings  and  four  pence  and  one 
hundred  and  thirty  pounds  and  ten  shillings 
as  having  been  paid  on  that  day  by  one 
Charles  James  Maxwell  to  her  the  said 
Harriett  Drewett  for  and  on  account  of  her 
said  employer  Whereas  in  truth  and  in  fact 
the  said  sums  of  fifty  two  pounds  fifteen 
shillings  and  four  pence  and  one  hundred 
and  thirty  pounds  and  ten  shillings  were 
not  paid  on  the  said  day  by  the  said 
Charles  James  Maxwell  to  the  said  Harriett 
Drewett  as  she  the  said  Harriett  Drewett 
well  knew  at  the  time  when  she  made  such 
false  entry  as  aforesaid  and  which  said 
entry  was  in  the  words  and  figures  fol- 
lowing : 

April  7th  Capt.  Maxwell 

Led.  a/c  hotel £52    15    4 

April  7tn  Capt.  Maxwell 

Led.  a/c  yard £130  10    0 

against  the  form  of  the  statute  in  such  case 
made  and  provided  and  against  the  peace  of 
our  Lord  the  King  his  crown  and  dignity. 

There  were  three  other  counts  in  similar 
form  relating  to  other  false  entries  allseed 
to  have  been  made  in  the  petty  cash  booK. 
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Stamford  HuiUm  {Minton  Senhotise  with 
him),  for  the  defence.— The  misdirection  I 
complain  of  is  contained  in  the  paragraph 
"I  intimat<wi  that  I  should  direct  the  jury," 
etc.,  and  again  later  ^*  In  the  course  of  my 
summing  up  I  directed  the  jury,"  etc.  The 
chairman  left  three  alternatives  to  the  jury, 
and  at  the  best  only  one  was  right.  [He 
was  stopped.] 

Cranstoun,  for  the  prosecution.  —  The 
case  stands  on  the  definition  of  intent  to 
defraud.  Each  omission  and  false  entry 
was  wilfully  made,  and  was  made  with  in- 
tent to  deceive.  Having  made  these  entries, 
she  is  presumed  to  intend  the  natural  con- 
sequences of  her  act.  The  only  definition 
of  mtent  to  defraud  I  can  find  is  m  Stephen's 
History  of  the  Criminal  Law,  vol.  ii.,  p.  122. 
The  chairman  pointed  out  the  wilful  act  on 
the  part  of  the  prisoner,  and  that  from  that 
act  certain  conclusions  would  arise.  Each 
of  these  acts  was  an  intentional  act  done 
with  a  purpose  that  was  not  an  honest  pur- 
pose, and  the  jury  were  justified  in  their 
verdict  if  they  found  any  of  these  objects 
intended  by  the  prisoner.  [He  also  referred 
to  Berry  v.  Peek  (1889),  14  A.  C.  374,  and 
to  B.  V.  Hill  (1838),  2  Moo.  G.  C.  30.] 

Alverstone,  L.C.J.— I  have  come  to  my 
decision  in  this  case  with  regret :  no  doubt 
it  was  a  bad  case.  But  a  judge  is  not 
entitled  to  withdraw  an  issue  of  fact  from 
the  jury,  although  he  might  express  his 
opinion  thereon  to  them.  In  order  to 
establish  the  charge  against  the  prisoner  it 
was  necessary  to  show  not  mere  false  entries 
in  the  books,  but  that  they  were  made  with 
intent  to  defraud.  Possibly,  owing  to  the 
complication  of  the  case,  the  chairman 
allowed  his  mind  to  be  diverted  from  the 
real  point,  for  on  the  point  being  first  raised, 
the  chairman  said:  *'I  intimated  that  I 
should  direct  the  jury  that  such  evidence, 
though  it  might  be  material  in  mitigation  of 
punishment  in  the  event  of  a  conviction, 
was  not  a  defence  to  the  charge."  Then  he 
says :  "  I  directed  the  jury  that  even  if  they 
believed  the  story  told  by  the  prisoner, 
namely,  that  she  had,  unknown  to  her 
employers,  introduced  into  the  business  of 
which  she  was  the  manageress,  private 
moneys  of  her  own,  and  in  order  to  repay 
herself  without  their  knowledge  she  nad 
falsified  the  accounts,  this  would  be  no 
defence  to  the  offence  with  which  she  was 
charged."  That  was  not  in  itself  a  sufficient 
direction,  because,  assuming  honesty  but 
ignorance,  a  woman  might  think  that  she 
was  entitled  to  omit  from  the  books  repay- 
ments to  herself  of  money  owing  to  her. 
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Again  he  says  :  "  I  pointed  out  to  them  that 
moneys  so  advanced  by  the  prisoner  and 
not  entered  in  the  books  of  tne  company 
did  not  constitute  a  loan  or  civil  debt  which 
could  be  recovered,  but  must  be  regarded  as 
a  gift  out  and  out  to  the  company,  and  she 
was  not  justified  in  repaying  such  advances 
out  of  the  funds  of  tne  company  without 
the  knowledge  of  the  directors."  Aj^in, 
there  was  no  sufficient  direction  to  the  iury 
upon  the  intent  to  defraud.  The  concluding 
part  of  the  summing  up  "  I  told  the  jury  in 
conclusion  that  if  they  were  satisfied  that 
the  prisoner  has  falsified  her  accounts  either 
in  order  to  help  herself  out  of  financial 
difficulties  or  for  the  purpose  of  concealing 
from  the  directors  the  true  condition  of  the 
company^  or  misleading  the  shareholders  or 
the  public  as  to  its  financial  soundness,  it 
would  be  their  duty  to  find  her  guilty." 
seems  to  me,  although  not  so  objectionable 
as  the  first  two  portions,  to  be  obiectionable 
because  of  the  introduction  of  the  last  two 
alternatives,  which  were  consistent  with 
innocence.  Practically  the  chairman  with- 
drew from  the  jury  the  Question  of  the  intent 
to  defraud.  I  regret  it,  out  we  cannot  allow 
the  conviction  to  stand. 

Wills,  J. — I  am  of  the  same  opinion,  and 
share  the  regret  of  ray  lord,  but  the  necessity 
of  enforcing  a  proper  direction  to  the  jury 
is  paramount  One  thing  to  be  kept  before 
the  jury  is,  whether  the  conduct  of  the 
accused  person  is  possibly  consistent  with 
honesty,  or  must  it  nave  been  dishonest  and 
fraudulent.  That  is  essentially  a  question 
for  the  jury,  and  the  judge  must  not  with- 
draw that  question  from  the  jury.  The 
tendency  of  tnis  summing  up  is  to  withdraw 
the  circumstances  from  the  jury  which  had 
a  bearing  on  the  question  of  honesty  or 
dishonesty. 

Lawrance,  J.— -I  concur. 

Kennedy,  J. — I  concur. 

Darling,  J.— I  acree.  This  case  was 
much  too  complicated  and  of  such  a  char- 
acter that  it  ought  not  to  have  been  com- 
mitted for  trial  at  quarter  sessions. 

Conviction  qtiashed. 

Solicitors  for  the  prosecution  :  Peacock 
and  Goddard. 

Solicitor  for  the  defence  :  B.  Walker 
Kemp. 
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CENTRAL   CRIMINAL   COURT. 


Januat^  14, 16,  1905. 

(Before  Mr.  Commissioner  Rentoul.) 

Rex  v.  Chandra  Dharma. 

Crimiaal  law — Criminal  Law  Amendment 
Act,  1885  (48  &  49  Vict.  c.  69),  s.  5— 
Prevention  of  Cruelty  to  Children  Act, 
1904  (4  Edw.  7,  c.  15),  s.  27— Time 
within  which  proceedings  to  be  com- 
menced —  Oflfence  committed  before 
passing  of  amending  Act. 

The  second  jyrwmo  to  ».  5  of  the  Criminal 
Law  Amendment  Acty  1885,  enacts  that 
no  prosecution  shall  be  commenced  for 
an  offence  under  sub-s.  (1)  of  tliat  section 
more  than  three  months  after  the  com- 
mission of  the  offence.  Section  27  of 
the  Prevention  of  Cruelty  to  Children 
Acty  1904,  enacts  that  the  limit  of  time 
mentioned  in  the  above  proviso  shall  be 
six  months  after  the  co?nmission  of  the 
offence.  I'his  Act  received  the  Roytd 
Assent  on  August  15<A,  1904,  aiid  came 
into  operation  on  October  1st. 

Held,  that  a  2>^^on  wJio  committed  an 
offence  an  July  \bth  tvas  liable  to  be 
2)ros€cuted,  although  the  prosecution 
tuid  not  been  commenced  until  Decem- 
ber 2mh. 

The  defendant  was  indicted  as  follows  : 

Central  Criminal  Court  to  wit:  The 
jurors  for  our  lord  the  King  upon  their 
oath  present  that  Chandra  Dharma,  on 
July  15th,  A.D.  1904,  at  the  parish  of 
Clapham,  in  the  county  of  London,  and 
within  the  jurisdiction  of  the  said  court,  in 
and  UDon  one  Grace  Killen,  a  girl  above  the 
age  ot  thirteen  years  and  under  the  age  of 
sixteen  years,  to  wit,  of  the  age  of  fourteen 
years  and  eleven  months,  unlawfully  did 
make  an  assault,  and  her,  the  said  Grace 
Killen,  did  then  unlawfully  and  carnally 
know  against  the  form  of  the  statute,  etc. 

Second  count :  And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
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that  the  said  Chandra  Dharma,  on  the  day 
and  year  aforesaid,  at  the  iMirish  in  the 
county  and  within  the  jurisdiction  afore- 
said, the  said  Grace  Killen  unlawfully  and 
indecently  did  assault,  and  her,  the  said 
Grace  Killen,  did  then  beat,  wound  and 
ill-treat  and  other  wrongs,  to  the  said 
Grace  Killen,  did  to  the  great  damage  of 
the  said  Grace  Killen,  against  the  form,  etc. 
Before  the  defendant  pleaded  to  the  in- 
dictment, 

Compton-Smith  {Nicholson,  with  him), 
moved  to  quash  the  indictment.  —  The 
indictment  is  under  s.  5  (1)  of  the  Criminal 
Law  Amendment  Act,  1886.  The  last 
proviso  to  that  section  is  :  "  Provided  also, 
that  no  prosecution  shall  be  commenced  for 
an  offence  under  sub-section  one  of  this 
section  more  than  three  months  after  the 
commission  of  the  offence."  The  date  of 
the  alleged  offence  is  July  15th.  The  pro- 
ceedings were  not  commenced  until  Decem- 
ber 29th.  The  prosecution  rely  on  the 
Prevention  of  Cfruelty  to  Children  Act. 
1904.  That  statute  received  the  Royal 
Assent  on  August  15th,  i.e..  after  the  com- 
mission of  the  alleged  offence.  The  Act 
came  into  operation  on  October  1st,  1904 
(s.  33  (3)).  By  s.  27  it  is  enacted:  "The 
limit  of  time  mentioned  in  the  second 
proviso  of  section  five  of  the  Criminal  Law 
Amendment  Act,  1885,  shall  be  six  months 
after  the  commission  of  the  offence."  This 
section  can  have  no  retrospective  oiieration. 
Criminal  offences  cannot  be  made  retro- 
spectively. The  section  should  read  as  if 
the  words  "  which  shall  have  taken  place 
after  this  Act  comes  into  operation "  were 
added.  The  section  does  not  extend  the 
time,  but  substitutes  one  time  for  another ; 
the  marginal  note  is  no  part  of  the  statute 
at  all  {Att.-Gen.  v.  Great  Eastern  Rail.  Co, 
(1879),  11  Ch.  D.,  at  p.  465).  The  general 
principle  of  the  English  law  is  that  the 
question  of  criminality  is  not  to  be  altered 
by  Acts  of  Parliament  passed  after  the 
offence  was  committed.  He  also  referred  to 
Moon  V.  Durden  (1848),  2  Exch.  22,  and  to 
E  V.  Griffiths,  [1891]  2  Q.  B.  145. 

Arthur  Hutton  {Jenkins,  with  him),  for 
the  prosecution. — The  indictment  does  not 
allege  any  date  when  the  proceedings  were 
commenced.  It  is  really  a  question  of 
evidence,  but  I  admit  that  no  proceedings 
were  taken  until  December  29th.  The 
section  does  not  alter  any  offence  or  create 
any  new  offence— it  merely  substitutes  six 
months  for  three  months.  The  Act  came 
into  operation  before  the  expiration  of  the 
three  months. 
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Rex  V,  Chandba  Dhabma. 

Compton-Smiik, — ^An  offence  is  charged 
which  cannot  be  proceeded  with.  The  posi- 
tion of  the  defendant  is  altered. 

The  Commissioner.— This  section  ap- 
plies only  to  time,  not  to  the  criminality  of 
the  act. 

C<ynipUm-Smiih.—T\idX  is  very  material. 
If  the  second  Act  had  not  been  passed  the 
defendant  could  not  have  been  prosecuted  ; 
now  he  has  a  defence  taken  away  from  him. 
In  civil  cases  there  is  no  retroactive  opera- 
tion. This  is  a  penal  statute  and  must  be 
interpreted  strictly. 

The  CoMMissiONEK.— It  seems  to  me  a 
strong  thing  to  hold  that  a  defence  which 
was  open  to  the  defendant  at  one  time  has 
been  taken  away  by  a  subsequent  statute. 

Compton-Smith. — The  girl  who  prosecutes 
is  presumed  to  know  the  law,  and  she 
could  have  prosecuted  within  three  months. 
[He  also  referred  to  Towler  v.  Chatterton 
(1829),  6  Bing.  258.] 

The  CJoMMissioNER.  —  I  think  this  is 
exactly  the  same  as  if  the  word  "ex- 
tended "  were  in  the  section.  That  section 
came  into  operation  fifteen  days  before  the 
expiration  of  the  three  months,  and  I  do 
not  think  I  have  any  option  except  to 
allow  the  case  to  go  on. 

The  defendant  then  pleaded  not  guilty, 
and  the  trial  proceeded. 

Verdict  guilty. 

The  Commissioner  consented  to  state  a 
case  for  the  consideration  of  the  Court  for 
Crown  Cases  Reserved,  and  sentence  was 
postponed,  the  defendant  being  admitted  to 

Solicitor  for  the  prosecution  :  W.  Moreton 
Phillips. 
Solicitors  for  the  defence  :  Coburn  &  Co. 


69  J.  P.  40. 

SOUTH  LONDON  SESSIONS. 


January  13,  1905. 

(Before  the  Chairman  (W.  R.  McConnell, 
K.C.),  and  other  Justices). 

Craven  v.  Frough. 

Criminal  law — Conviction  for  common  as- 
sault—"Upon  complaint  by  or  on  behalf 
of  the  party  aggrieved  " — Necessity  to 
allege  this  in  conviction  (24  k  25  Vict, 
c.  100,  8.  42). 

In  a  conviction  for  a  common  assault  under 
s.  42  of  tfie  Offences  Against  t/ie  Person 
Acty  1861,  it  is  not  necessary  to  set  out 
that  the  conviction  was  upon  complaint 
by^  or  on  behalf  of  the  party  aggrieved. 

This  was  an  appeal  against  a  conviction 
for  assault  by  tne  appellant  upon  the 
respondent  in  a  railway  carriage  on  De- 
cember 16th,  1904. 

7".  P.  Grain,  for  the  appellant,  took  the 
preliminary  oojection  that  the  conviction 
was  bad  on  the  face  of  it.  This  is  a  con- 
viction for  common  assault  under  24  & 
25  Vict.  c.  100,  8.  42,  which  enacts  that 
"  where  any  person  shall  unlawfully  assault 
or  beat  any  other  person,  two  justices  of 
the  peace,  upon  complaint  by  or  on  behalf 
of  the  party  aggrieved,  may  hear  and  deter- 
mine such  offence  .  .  .  ."  The  magistrate 
only  has  jurisdiction  to  hear  a  charge  of 
common  assault  "  upon  complaint  by  or  on 
behalf  of  the  party  aggrieved^'  {Nicholson  v. 
Booth  and  Naylor  (1888),  57  L.  J.  M.  C.  43). 
In  every  formal  conviction  the  jurisdiction 
of  the  magistrate  convicting  must  appear 
upon  the  face  of  it.  This  was  decided  as 
long  ago  as  B,  v.  Johnson  (1719),  1  Str.  261, 
and  has  been  so  held  in  a  number  of  cases 
since.  In  the  present  case  there  is  no  alle- 
gation in  the  conviction  that  the  niagistrate 
who  convicted  did  so  upon  complaint  by  or 
on  behalf  of  the  party  aggrieved,  so  the 
jurisdiction  of  the  ma^strate  does  not 
appear  upon  the  conviction,  which  is  the 
only  formal  record  before  the  court.  It  is 
quite  immaterial  whether,  in  fact,  the  magis- 
trate did  act  on  the  complaint  of  the  party 
aggrieved  or  not. 

PercivalHughes^or  the  respondent. — This 
is  a  technical  objection  and  ought  to  have 
been  given  as  one  of  the  grounds  of  appeal. 
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The  only  grounds  of  appeal  are  that  the 
appellant  is  not  guilty,  and  that  the  punish- 
ment was  excessive.  The  respondent  did, 
In  fact,  make  complaint  at  the  police  court, 
and  it  was  upon  his  complaint  that  the 
appellant  was  convicted.  The  magistrate 
had  jurisdiction,  and  it  is  not  a  material 
matter  that  requires  to  be  set  out  in  the 
conviction  that  the  conviction  proceeded 
upon  the  complaint  of  the  party  aggrieved. 

The  Chaieman.— The  objection  to  the 
conviction  is  not  riven  as  one  of  the  grounds 
of  appeal,  and  so  I  think  the  objection  can- 
not be  taken  now.  But  it  is  not  necessary 
to  decide  that  point,  as  I  do  not  think  that 
the  omission  complained  of  is  a  material 
matter  that  requires  to  be  set  out  in  the 
conviction. 

Eventually  the  conviction  was  affirmed, 
but  the  penalty  was  reduced  to  a  fine  of 
forty  shillings,  and  it  was  stated  that  the 
appellant  had  agreed  to  pay  a  certain  sum, 
the  amount  not  being  stated,  for  costs. 

Solicitor  for  the  appellant :  H.  I.  Sydney. 
Solicitor  for  the  respondent :  J.  P.  Budden. 
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November  11,  12,  14,  1904. 

Thompson  v.  Egcles  Corporation. 

Haedicke  v.  Friern  Barnet  Urban  Dis- 
trict Council. 

Public  health  —  Sewer  —  Drain  —  Single 
private  drain — Notice  served  on  one 
owner — Work  done  by  owner — Action 
to  recover  expenses  from  local  authority 
—Public  Health  Act,  1875  (38  k  39  Vict, 
c.  55),  s.  41— Public  Health  Acts  Amend- 
ment Act,  1890  (53  &  54  Vict.  c.  59),  s.  19. 

A  pipe  passing  throiigh  private  land  con- 
veyed to  a  jmblic  sewer  the  drainage  of 
twelve  /louses  bel&iiging  to  one  oioner 
and  the  drainage  of  seven  houses  belong- 
ing to  another  oicne7\  A  nuisance 
having  arisen  in  the  2>il^  «^  <*  point 
where  it  drained  the  twelve  houses  he- 
longing  to  the  one  ovmer  and  one  or 
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nvore  of  the  houses  belonging  to  the  other 
ottmery 

Held,  that  at  that  point  the  pipe  was  a 
^^ single  private  drain"  within  the 
meaning  of  s,  19  of  the  Public  Health 
Acts  Amendment  Act,  1890. 

Upon  examination  of  a  single  private  drain 
it  toas  found  that  a  nuisance  existed 
ujxm  tfie  premises  of  one  of  the  owners, 
whose  premises  were  drained  by  suck 
single  private  drain^  and  notice  toas 
served  upon  that  owner  to  execute  the 
works  necessary  to  remedy  the  defect. 
The  owner  having  executed  the  work 
under  protest^ 

Held,  that  the  owner  could  not  recover  the 
expenses  of  so  doing  from  the  local 
authority  on  the  grou/nd  that  she  had 
been  compelled  by  them  to  do  ivorkfor 
which  they  were  liable. 

In  such  a  case,  if  the  owner  fails  to  conxjdy 
toith  the  notice^  the  local  authority  may 
execute  the  work  and  recover  the  expenses 
from  that  owner  vnthout  any  apportion- 
ment. 

Bradford  v.  Eastbourne  Corporation,  [1896] 
2  Q.  B.  205  ;  60  j;  P.  506,  approved. 

Hill  V.  Hair,  [1895]  1  Q.  ^.  906 ;  59  J.  P.  374, 
overruled. 

Decision  of  the  Divisional  Court  in 
Thompson  v.  Eccles  Corporation  {re- 
ported Q%  J.  P.  315)  reversed. 

Decision  of  Channell,  J.,  in  Haedicke  v. 
Friern  Barnet  Urban  District  Council 
{reported  68  J.  P.  473)  reversed. 

Appeals  in  two  cases  heard  together. 


Thompson  v.  Eccles  Corporation. 

Appeal  by  the  corporation  from  the  judg- 
ment of  the  High  Court  of  Justice,  King'is 
Bench  Division  (reported  68  J.  P.  315),  upon 
the  following  case  stated  bv  the  justices  in 
and  for  the  borough  of  Eccles  : 

At  a  court  of  summary  jurisdiction  sitting 
at  the  Court-house,  Eccles,  a  complaint  was 
preferred  by  the  mayor,  cJdermen  and 
burgesses  of  the  borough  of  Eccles  (herein- 
after called  the  respondents),  under  s.  41  of 
the  Public  Health  Act,  1875  (38  k  39  Vict, 
c.  55),  and  s.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890  (53  k  64  Vict.  c.  59), 
against     Thomas    Thompson    (hereinafter 
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called  the  appellant),  for  that  on  March  16th, 
1903,  a  notice  was  served  upon  hiin  re- 
quinnj;  him  to  abate  a  certain  nuisance  in 
or  on  certain  premises  situate  at  428, 
Liverpool  Road,  m  the  district  of  the  said 
respondents,  and  that  he  had  made  default 
in  complying  with  the  requisitions  thereof 
within  the  time  therein  specified,  that  is  to 
say,  within  fourteen  days  from  the  service 
thereof,  to  take  up  the  existing  defective 
yard  and  cellar  drains  and  gullies  and  tops, 
and,  in  lieu  thereof,  to  provide  and  lay 
down  efficient  drains  constructed  of  glazed 
and  socketted  stoneware  pipes,  the  joints  to 
be  properly  made  good  with  cement,  the 
cellar  drain  to  be  embedded  in  concrete  to 
a  thickness  of  six  inches  all  round  the  pipes, 
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complaint,  is  one.  The  said  houses  were 
built  in  the  year  1875^  and  in  accordance 
with  plans  deposited  with  the  then  sanitary 
authority,  the  Barton,  Eccles,  Winton  and 
Morton  Local  Board  (predecessors  of  the 
respondents),  and  approved  by  them  on 
March  4th,  1876. 

Adjacent  to  the  said  block  of  seven  houses, 
and  only  separated  therefrom  by  a  private 
pa^ssage  giving  access  to  the  backs  of  the 
said  houses  (but  on  the  same  side  of  Liver- 
pool Road  aforesaid),  are  twelve  houses 
belonging  to  one  owner,  Edward  Johnson, 
and  divided  into  two  blocks  of  six  hou.ses 
each  by  a  private  passage  giving  access  to 
the  backs  ot  the  saia  houses. 

On  March  6th,  1903,  complaint  was  made 
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and  to  provide  efficient  wash-out  gullies 
with  lipped  tops,  which  complaint  was 
heard  by  us  on  September  28th  and 
October  19th,  1903,  when  we,  the  said 
court  of  summary  jurisdiction,  adjudged 
that  the  cellar  drain  complained  of  oy  the 
corporation  (the  respondents)  was  used  by 
two  or  more  houses  belonging  to  different 
owners,  and  declared  that  such  drain  was  a 
single  private  drain  within  the  meaning  of 
8.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890,  and  made  an  order  for  the  defen- 
dant (the  appellant)  to  abate  the  nuisance 
and  to  do  any  works  necessary  for  that 
purpose  within  twenty -eight  days. 

Upon  the  hearing  of  the  said  complaint, 
the  lollowinff  facts  were  proved  before  us : 

The  appellant  is  the  owner  of  a  block  of 
seven  houses^  numbered  426  to  438,  Liver- 
pool Road,  m  the  borouch  of  Eccles,  of 
which  the  uouse  No.  428,  the  subject  of  the 


to  the  respondents  that  a  certain  drain  or 
sewer  belonging  to  No.  428,  Liverpool  Road, 
was  a  nuisance  and  iniurious  to  health.  On 
examination,  the  said  drain  or  sewer  was 
found  to  be  m  bad  condition  and  to  require 
alteration  or  amendment,  and  the  respon- 
dents thereupon  served  upon  the  appeflant 
the  notice  of  March  16th,  1903,  copy  of 
which  is  hereto  annexed.  The  works  speci- 
fied therein  were  necessary  for  the  purpose 
of  abating  the  said  nuisance. 

The  said  notice  was  not  complied  with. 

The  said  drain  or  sewer  was  part  of  a 
nine-inch  drain  or  sewer  running  through 
and  under  the  cellars  of  the  said  seven 
houses  belonging  to  the  appellant  and 
receiving  the  drainage  of  each  house  before 
falling  into  the  respondents'  main  sewer  in 
Hampson  Street  (a  street  running  off  Liver- 
pool Road  aforesaid).  C^  r\r\r\\o 
"^                             D      digitized  by  ^OOg  IC 


THE   JUSTICE   OP  THE   PEACE. 


.Thompson  v,  Eccles  Corp.— Haedicke  v. 
Fbiern  Barnet  U.D.C. 

The  said  nine-inch  drain  or  sewer  was  a 
continuation  of  and  received  the  drainage 
from  a  six-inch  drain  or  sewer  passing 
through  or  under  the  cellars  of  the  said  two 
blocks  of  houses  of  six  houses  belon^ng  to 
the  said  Edward  Johnson,  and  receiving  the 
drainage  from  each  of  the  said  twelve 
houses  before  reaching  the  said  nine-inch 
drain  or  sewer,  as  shown  upon  the  plan 
hereto  annexed.  The  whole  of  the  said  six- 
inch  and  nine-inch  pipe  drain  or  sewer  was 
laid  through  private  property  until  it 
reached  the  public  sewer  in  Hampson  Street 
aforesaid. 

It  was  admitted  by  the  respondents  that 
the  said  notice  required  the  appellant  to 
make  structural  alterations  in  the  said  drain 
or  sewer. 

On  the  part  of  the  appellant  it  was  con- 
tended that  as  the  drain  of  the  said  house 
received  the  drainage  of  more  than  one 
building,  not  within  the  same  curtilage, 
belonging  to  the  same  owner,  it  became  a 
sewer  under  the  provisions  oi  ss.  4  and  13 
of  the  Public  Health  Act,  1876,  as  it  con- 
veyed the  drainage  of  three  septarate  blocks 
of  dwelling-houses  containing  six  in  each  of 
two  blocks  owned  by  one  owner,  Edward 
Johnson,  and  the  other  block  containing 
seven  dwelling-houses  owned  by  the  appel- 
lant another  owner,  and  was  vested  in  the 
local  authority,  and  it  was  the  dutv  of  the 
local  authoritv  to  repair,  cleanse  and  keep  it 
so  as  not  to  be  a  nuisance  or  injurious  to 
health,  and  that  the  said  drain  was  not  a 
single  private  drain  within  the  meaning  of 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890. 

.  On  the  part  of  the  appellant  it  was 
further  contended  that  the  \s  ords  in  s.  41  of 
the  Public  Health  Act,  1875,  "appear  to  be 
in  bad  condition,  or  to  require  alteration  or 
amendment,"  did  not  refer  to  defects  in  the 
structure,  and  did  not  empower  the  respon- 
dents to  order  structural  alterations,  and 
that  the  said  notice  of  March  16th,  1903, 
was  therefore  ultra  vires  and  bad. 

On  the  part  of  the  respondents  it  was 
contended  that  the  said  drain  or  sewer  at 
the  place  where  the  nuisance  occurred  was 
a  single  private  drain  to  which  s.  19  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
applied,  and  further,  that  as  the  works 
specified  in  the  said  notice  were  necessary 
for  the  purpose  of  abating  the  said  nuisance, 
the  respondents  were  authorised  to  reouire 
the  execution  of  the  same  under  ana  by 
virtue  of  the  provisions  of  s.  41  of  the  Public 
Health  Act,  1875. 

Our  attention  was  called  to  the  several 
reported  cases  hereinafter  set  out : 
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Travis  v.  Uttley,  [1894]  1  Q.  B.  233; 
51  J.  P.  85;  Kershaw  v.  Taylor,  [1895] 
2  Q.  B.  471 ;  59  J.  P.  726 ;  Self  v.  Hove 
Commissi<mers,  [1895]  1  Q.  B.  685 ;  69  J.  P. 
103;    HUl  V.  Hair,  118951  1  Q.  B.  906; 

59  J.  P.  374  ;  Vestry  of  Fulnam  v.  Solomon, 
[1896]  1  Q.  B.  198  ;  60  J.  P.  72  ;  Bradford  v. 
Mayor  of  Eastbourne,  [1896]  2  Q.  B.  205 ; 

60  J .  P.  501 ;  Seal  v.  Merthyr  Tydfil  Urban 
District  Council,  [1897]  1  Q.  B.  543 ;  61  J.  P. 
551 ;  Lancaster  v.  Barnes  Urban  District 
CouncU,  [1898]  1  Q.  B.  855 :  62  J.  P.  405: 
Beckenham  Urban  District  Council  v.  Wood 
(1896),  60  J.  P.  490. 

We  found  that  the  drain  was  used  by  two 
or  more  houses  belonging  to  different  owners, 
and  that  the  drain  was  a  single  private  drain 
within  the  meaning  of  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890,  and  we 
made  an  order  upon  the  appellant  to  abate 
the  nuisance  and  to  do  any  works  ne|(Bes- 
sary  for  that  purpose  within  twenty-eight 

The  question  upon  which  the  opinion  of 
the  saia  court  is  desired  is,  whether  we,  the 
said  justices,  came  to  a  correct  determination 
and  decision  in  point  of  law,  and,  if  not, 
what  should  be  done  in  the  premises. 

Christopher  Bradshaw. 

E.  L.  Adams. 

The  following  is  a  copy  of  the  notice  above 
referred  to : 

Borough  of  Eccles. 

The  Mayor,  Aldermen  and  Burgesses  of  the 
Borough  of  Eccles. 

(Being  the   local    authority  for  the   said 
borough  under  the  Public  Health  Acts.) 

To  Mr.  Thomas  Thompson,  of  41,  Alexandra 
Road,  Patricroft,  in  the  county  of  Lan- 
caster, owner  of  No.  428,  Liverpool 
Road. 

Whereas  on  March  6tlL  1903,  aj)plication 
was  made  to  the  said  local  authority  stating 
that  certain  drains  on  or  belonj^ng  to  certain 
premises  situate  at  No.  428,  Liverpool  Road^ 
in  the  said  borough,  were  a  nuisance  ana 
ii^urious  to  health : 

And  whereas  on  March  6th,  1903,  the 
inspector  of  nuisances  to  the  said  local 
autliority,  being  duly  empowered  by  the 
said  local  authority,  entered  the  premises 
and  caused  the  ^ound  to  be  opened,  and 
examined  the  drains. 

And  whereas  the  drains  then  appeared  to 
be  in  bad  condition  and  required  alteration 

and  amendment.  C^  r^r^r^^t> 
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And  whereas  you  are  the  owner  of  the 
said  premises. 

Notice  is  hereby  given  to  you  that  the 
said  local  authority  reauire  you  to  do  the 
following  necessary  works,  and  to  complete 
the  same  within  fourteen  days  from  the 
service  of  this  notice,  that  is  to  say,  that 
you  take  up  the  existing  defective  yard  and 
cellar  drains  and  gullies  and  tops,  and  in 
lieu  thereof,  provide  and  lay  down  efficient 
drains  constructed  of  glazed  and  socketted 
stoneware  pipes,  the  joints  to  be  properly 
made  good  with  cement,  the  cellar  dram  to 
be  embedded  in  concrete  to  a  thickness  of 
six  inches  all  round  the  pipes,  and  to  pro- 
vide efficient  wash-out  gullies  with  lipped 
tops. 

And  further  take  notice  that,  if  this 
notice  be  not  complied  with,  you  will  be 
liable  to  a  penalty  not  exceeding  10«.  for 
everv  day  you  make  default,  and  the  said 
local  authority  may,  if  they  think  fit,  them- 
selves execute  the  works,  and  may  recover 
the  expenses  thereof  in  manner  provided  by 
the  said  Acts. 

Dated,  March  16th,  1903. 

Wm.  Henrt  Hickson, 

Town  Clerk. 
For  and  on  behalf  of  the  said  local 
authority. 

Town  Hall,  Eccles. 

The  Divisional  Court  held  that  the  pipe 
in  question  was  a  sewer  and  not  a  single 
private  drain,  and  reversed  the  decision  of 
the  justices. 

By  the  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55)  : 

Section  4. — "  ...  *  Drain '  means  any 
drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose 
of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage,  or  with 
a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed :  *  Sewer '  in- 
cludes sewers  and  drains  of  every  descrip- 
tion, except  drains  to  which  the  word  *  drain ' 
interpreted  as  aforesaid  applies,  and  except 
drains  vested  in  or  under  the  control  of  any 
authority  having  the  management  of  roads 
andnot  oeinga  local  authority  under  this 
Act." 

Section  41. — "On  the  written  applica- 
tion of  any  person  to  a  local  autnority, 
stating  that  anv  drain  watercloset  earth- 
closet  privy  asnpit  or  cesspool  on  or  be- 
longing to  any  premises  within  their  district 
is  a  nuisance  or  injurious  to  health  (but  not 
otherwise),  the   local   authority   may,   by 
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writing,  empower  their  surveyor  or  inspector 
of  nuisances,  after  twenty-four  hours'  written 
notice  to  the  occupier  of  such  premises,  or 
in  case  of  eraer^ncy  without  notice,  to 
enter  such  premises,  with  or  without  as- 
sistants, and  cause  the  {ground  to  be  opened, 
and  examine  such  dram  watercloset  earth- 
closet  privy  ashpit  or  cesspool.  If  the 
drain  watercloset  earthcloset  privy  ash- 
pit or  cesspool  on  examination  Lb  found  to 
be  in  a  proper  condition,  he  shall  cause  the 
ground  to  be  closed,  and  any  damage  done  to 
be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by 
the  local  authority.  If  the  drain  water- 
closet  earthcloset  privy  ashpit  or  cess- 
al  on  examination  shall  appear  to  be  in 
condition,  or  to  require  alteration  or 
amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises 
reauiring  him  forthwith,  or  within  a  reason- 
able time  therein  specified,  to  do  the 
necessary  works :  and  if  such  notice  is 
not  complied  witn,  the  person  to  whom  it 
is  given  shall  be  liable  to  a  penalty  not 
exceeding  ten  shillings  for  every  day  during 
which  he  continues  to  make  default,  ana 
the  local  authority  may,  if  they  think  fit, 
execute  such  works,  and  may  recover  in 
a  summary  manner  from  the  owner  the  ex- 

Eenses  incurred  by  them  in  so  doing,  or  may 
y  order  declare  the  same  to  be  private 
improvement  expenses." 

By  the  Public  Health  Acts  Amendment 
Act,  1890  (63  &  54  Vict.  c.  59)  : 

Section  19. — "(1)  Where  two  or  more 
houses  belonging  to  different  owners  are 
connected  with  a  public  sewer  by  a  single 
private  drain,  an  application  may  be  made 
under  section  forty-one  of  the  Public  Health 
Act,  1875  (relating  to  complaints  as  to 
nuisances  from  drains),  and  the  local  autho- 
rity may  recover  any  expenses  incurred  by 
them  in  executing  any  works  under  the 
powers  conferred  on  them  by  that  section 
from  the  owners  of  the  houses  in  such 
shares  and  proportions  as  shall  be  settled 
by  their  surveyor  or  (in  case  of  dispute)  by 
a  court  of  summary  jurisdiction. 

"(2)  Such  expenses  may  be  recovered 
summarily  or  may  be  d^lared  by  the 
urban  authority  to  be  private  improve- 
ment expenses  under  the  Public  Health 
Acts,  ana  may  be  recovered  accordingly. 

"  (3)  For  the  purposes  of  this  section  the 
expression  *  drain'  includes  a  drain  used 
for  the  drainage  of  more  than  one  building." 

Macnwrran^  K.C.  {jtleetwood  Pritchardj 
with  him),  for  the  corporation.— The  pipe  in 
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Qiiestion  is  a  "  single  private  drain  "  within 
tne  meaning  of  s.  19  of  the  Act  of  1890. 
There  have  been  conflicting  decisions  as  to 
the  meaning  of  that  term,  but  the  weight  of 
authority  is  contrarj'  to  the  decision  of  the 
Divisional  Court  in  this  case.  In  Travis  v. 
Uttley,  [1894]  1  Q.  B.  233 ;  58  J.  P.  85,  it 
was  held  that  a  pipe  which  passed  through 
private  ground  ana  received  the  drainage  of 
three  houses  belonging  to  the  same  owner 
was  a  sewer.  The  first  case  in  which  s.  19 
of  the  Act  of  1890,  was  considered  was 
Selfy,  Hove  CommUnoners,  [1896]  1  Q.  B. 
685 ;  59  J.  P.  103,  where  it  was  held  that  a 
drain  which  connected  two  houses  belong- 
ing to  different  owners  with  a  public  sewer 
was  a  "single  private  drain."  The  next 
case  was  Hul  v.  Hair,  [1895]  1  Q.  B.  906  ; 
59  J.  P.  374,  and  there  it  was  held  that  a 
drain  which  conveyed  the  drainage  of  a 
number  of  houses  belonging  to  oifferent 
owners  into  a  public  sewer  was  not  a 
"single  private  drain"  within  the  meaning 
of  s.  19  of  the  Act  of  1890,  but  was  a  sewer 
vested  in  the  local  authority.  The  last  two 
cases  are  incapable  of  being  reconciled. 
Then  came  Bradford  v.  Eastbourne  Corpora- 
tion, [1896]  2  Q.  B.  205  •  60  J.  P.  501,  in 
which  Lora  Russell  of  killowen,  L.C.J., 
and  Wills,  J.,  delivered  a  considered  judg- 
ment following  Selfy,  Hove  Commissioners, 
fupra,  and  disapproving  Hill  v.  Hair,  supra. 
Their  decision  comes  to  this,  that  wnere 
there  is  a  drain  laid  on  private  property 
which  carries  the  drainage  of  two  or  more 
houses  belonging  to  different  owners,  and 
not  being  a  drain  which  any  member  of  the 

Sublic  has  a  right  to  maKe  use  of,  such 
rain  is  a  "  single  private  drain  "  within  the 
meaning  of  s.  19  of  the  Act  of  1890.  That 
decision  has  been  acted  upon  up  to  the  time 
of  the  present  case.  In  E.  v.  Hastings 
C(yrporati<yn,  [1897]  1  Q.  B.  46  ;  60  J.  P.  709,  it 
was  held  that  a  drain  carrying  the  drainage 
of  several  houses  into  a  public  sewer  was  a 
"sewer,"  but  it  does  not  appear  whether 
the  houses  belonged  to  the  same  or  different 
owners,  and  the  case  was  not  decided  under 
8.  19  of  the  Act  of  1890,  but  under  a  local 
Act.  In  Seal  v.  Merthyr  Tydjil  Urban 
District  Council,  [1897]  2  Q.  B.  543  ;  61  J.  P. 
551,  the  facts  were  similar  to  those  in 
Bradford  v.  Eastbowme  Corporation,  supra, 
and  that  decision  was  followed.  In  the 
present  case  the  Divisional  Court  were 
wrong  in  not  following  the  decision  in 
Broi^ord  v.  Ea^stboume  Corporation,  supra. 
whicn  it  is  submitted,  was  right  and  should 
be  affirmed  by  this  court  In  Haedicke  v. 
Friem  Bamet  Urban  District  Council  (l  904), 
68  J.  P.  473,  CUANNELL,  J.,  said  he  did  not 
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consider  the  decision  in  the  present  case,  to 
which  he  was  a  party,  a  satisfactory  one 
because  the  court  had  not  sufficiently  con- 
sidered the  decision  in  Bradford  v.  East- 
bourne Corporation,  supra, 

George  Rhodes,  for  the  respondent— All 
the  decisions  which  have  been  referred  to 
can  be  reconciled.  In  each  of  the  cases 
relied  upon  by  the  appellants  the  drain 
received  the  drainagp  of  two  or  more 
houses  belonging  to  different  owners.  Sec- 
tion 19  of  the  Act  of  1890  applies  only  to 
such  cases,  and  not  to  cases  where  all  the 
houses  belong  to  one  owner.  Bradford  v. 
Eastbourne  Corporation,  supra,  is  not  an 
authority  against  the  respondent,  for  that 
decision  is  based  upon  the  fact  that  the 
houses  belonged  to  different  owners.  The 
pipe  in  question  in  the  present  case  drains 
seven  houses  belonging  to  one  owner,  and 
therefore  it  is  not  a  "  single  private  drain  " 
within  the  meaning  of  s.  19  of  the  Act  of 
1890,  but  a  "  sewer "  within  the  definition 
contained  in  s.  4  of  the  Act  of  1875.  The 
twelve  houses  belonging  to  Johnson  are 
drained  by  what  is,  for  the  same  reasons,  a 
"  sewer."  The  pipe  in  question  does  not 
cease  to  be  a  "sewer"  because  the  "sewer" 
which  drains  Johnson's  houses  runs  into  it. 
The  blocks  of  houses  must  be  looked  at 
separately.  The  decision  of  the  Divisional 
Court  was  right,  and  should  be  affirmed. 
He  also  referred  to  Travis  v.  Uttley,  sujpra  ; 
Seal  V.  Merthyr  TydjU  Urban  District 
Council,  supra;  Self  v.  Hove  Commis- 
sioners, supra  ;  Hill  v.  Hair,  supra  ;  and 
Jackson  v.  Wimbledon  Urban  District 
Council,  [1904]  2  K.  B.  359 ;  68  J.  P.  306. 

Macmorran,  K.C.,  in  reply. — Jackson  v. 
Wimbledon  urban  District  Council,  supra, 
decides  that  a  "sewer"  may  run  into  a 
"  single  private  drain,"  and  if  that  decision 
is  applied  here,  the  result  is  that  the  pipe 
which  drains  Johnson's  houses  is  a  "  sewer," 
and  that  which  drains  the  respondent's 
houses  a  "  single  private  drain." 

The  court  postponed  giving  judgment 
until  after  the  arguments  in  the  next 
appeal  had  been  heanl. 

Haedicke  v,  Fbiern  Barnet  Urban 
District  Council. 

Appeal  by  the  defendants  from  the 
judgment  of  Channell,  J.,  at  the  trial  of 
the  action  without  a  jury  (reported  68  J.  P. 
473}. 

The  action  was  brought  by  the  plaintiff,  a 
married  woman,  to  recover  the  sum  of  £88. 
made  up  as  follows :  £73  money  ezpendea     t 
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by  her  at  the  defendants'  request  in  relaying 
a  sewer  at  the  rear  of  houses  Nos.  3, 5, 7,  ana 
9,  Friern  Barnet  Road,  New  Southsate ;  and 
£15  loss  of  rent  through  one  of  tne  houses 
having  remained  unlet  by  reason  of  the 
nuisance  caused  by  the  said  sewer.  The 
defendants  denied  liability  on  the  ground 
that  the  expenses  were   incurred  bv  the 

Slainfciff  in  abating  a  nuisance  arising  from  a 
efective  drain  on  the  plaintiff's  premises  for 
the  repair  of  which  the  plaintiff  was  liable. 
The  facts  were  stated  by  Channbll,  J., 
as  follows  :  The  [plaintiff  was  the  owner  ot 
four  houses  in  Friern  Barnet  Road,  within 
the  district  of  the  defendant  council,  which 
houses  were  drained  by  the  usual  house 
drains  into  a  nine-inch  pipe,  which  was  laid 
through  the  back  gardens  of  these  and 
other  houses,  about  sixteen  in  number. 
That  nine-inch  pipe,  when  first  laid  a  con- 
siderable number  of  years  aso.  communi- 
cated with  a  similar  pipe  benind  other 
houses,  about  thirty  or  forty  in  number, 
and  both  parts  of  the  pipe  were  entirely  on 

Srivate  ground,  and  the  outfall  was  into  a 
itch  or  a  cesspool— it  did  not  clearly 
appear  which.  In  1858  the  defendants  or 
their  predecessors  constructed  a  sewer  in 
the  road^iiy,  and  they  then  made  a  com- 
munication from  the  nine-inch  pipe  into 
the  sewer,  so  diverting  the  drainage  of  Hio 
sixteen  houses  through  the  nine-inch  pipe 
into  the  sewer.  The  nine-inch  pipe  in  the 
neighbourhood  of  one  of  the  plaintiff's 
houses  about  January,  1903,  became 
obstructed,  and  a  nuisance  was  caused,  of 
which  the  occupier  complained  to  the  de- 
fendant council,  and  after  some  corre- 
rndence  and  tjie  service  of  two  notices, 
district  council  served  a  notice  dated 
February  24th,  1903,  stating  that  the 
council  was  satisfied  of  the  existence  of  a 
nuisance  at  5,  7,  and  9,  Friern  Barnet  Road 
(being  three  of  the  four  houses  owned  by 
the  plaintiff),  and  requiring  her  within 
three  days  to  abate  the  same,  and  for  that 

gurpose  to  relay  the  drains  in  rear  of  the 
ouse  in  a  certain  way,  and  also  to  recon- 
struct the  w.c's  and  do  other  work  within 
the  houses.  The  notice  was  the  ordinary 
notice  for  abatement  of  a  nuisance,  and 
was  accompanied  by  a  somewhat  peremptory 
letter  irom  the  clerk  to  the  council.  The 
plaintiff's  husband,  who  managed  her  pro- 
perty, replied  by  a  letter  of  February  25th, 
stating  tnat  the  notice  related  to  a  drain 
"  whicn  is  a  combined  drain  or  sewer."  The 
clerk  replied  by  a  letter  of  February  27th 
that  *^  the  drains  in  question  are  repairable 
by  the  owner  and  not  by  the  local  authority, 
and  that  the  notice  should  be  complied  with 
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without  any  further  delay."  The  plain- 
tiff's husband  replied  by  a  letter  dated 
February  28th,  in  which  he  said  that  he 
would  **  in  self-defence  do  these  repairs  to 
the  drainage  and  enforce  pavment  in  a 
court  of  law."  The  plaintiff  then  pro- 
ceeded to  do  both  the  work  inside  the 
houses  included  in  the  notices  and  also  the 
work  required  to  the  nine-inch  pipe.  Under 
the  direction  of  the  defendants'  surveyor, 
the  plaintiff  took  up  the  nine-inch  pipe  not 
only  behind  the  three  houses  named  m  the 
notice,  but  also  behind  the  house  No.  3, 
which  also  belonged  to  her,  adjoining  the 
houses  named  in  the  notice.  The  fall  of 
the  pipe  was  altered  and  a  six-inch  pipe 
substituted  in  the  upper  part.  The  plaintiff 
then  brought  this  action  to  recover  from 
the  defendants  the  money  expended  on 
the  alteration  of  the  nine-inch  pipe  and  in 
re-making  the  connection  witn  it  (ad- 
mitting, of  course,  that  she  must  bear  the 
expense  of  the  inside  work),  on  the  ground 
that  the  work  on  the  nine -inch  pipe  was 
work  which  the  defendants  ought  them- 
selves to  have  done. 

Section  19  of  the  Public  Health  Acts 
Amendment  Act.  1890,  was  in  force  in  the 
defendant  council's  district. 

Channell,  J.,  was  of  opinion  that  he 
was  bound  by  Bradford  v.  Eastbourne  Cor- 
poration^ mpruy  to  hold  that  the  drain  in 
question  was  a  "  single  private  drain " 
within  8.  19  of  the  Act  of  1890,  notwith- 
standing the  decision  of  the  Divisional 
Court,  of  which  he  was  a  member,  in 
Thompion  v.  Fccles  Corporation,  which 
decision  he  considered  was  arrived  at  by 
inadvertence.  He  was  of  opinion,  how- 
ever, that  as  the  defendants  had  not  served 
notices  upon  all  the  owners,  and  as,  con- 
sequently, no  apportionment  of  the  ex- 
penses could  be  made,  the  defendants  had 
not  proceeded  under  s.  19  of  the  Act  of 
1890,  and  therefore  no  obligation  had  arisen 
on  the  part  of  the  plaintiff.  He  held, 
therefore,  that  the  plaintiff  had  executed  the 
work  under  the  compulsion  of  the  defen- 
dants, who  were  themselves  liable  to  repair 
the  pipe,  as  they  had  not  proceeded  under 
s.  19,  and  ^ave  judgment  for  her  for  the 
expenses  of  the  work,  which  he  assessed 
at  £65. 

Clavell  Salter,  K.C.  {Duckworth  with 
him),  for  the  urban  district  council. — 
Channell,  J.,  was  right  in  holding  that 
the  pipe  in  question  was  a  single  private 
drain.  The  learned  judge  deciaed  in 
favour  of  the  plaintiff  because  the  council 
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had  not  served  notices  upon  the  owners  of 
all  the  houses  drained  by  the  pipe,  and 
because  the  expenses  had  not  been  appor- 
tioned by  the  surveyor.  But  the  necessity 
for  apportionment  does  not  arise  unless  the 
local  authority  execute  the  work.  Here 
the  plaintiff  executed  the  work,  as  she  had 
a  right  to  do  under  s.  41  of  the  Public 
Health  Act,  1875,  and  consequently  the 
necessity  for  apportionment  never  aro.se?^ 
In  the  case  of  li,  v.  Hastings,  [1897]  1  Q.  B. 
46 ;  60  J.  P.  759,  upon  which  Ghannell,  J., 
relied,  no  complaint  had  been  made  to  the 
local  authority,  and  therefore  they  had  no 
power  to  proceed  under  s.  41.  That  de- 
cision has,  therefore,  no  application  to  the 
Present  case.  He  also  referred  to  Seal  v. 
ierthyr  TydM  Urban  District  Council, 
supra  ;  Bradford  v.  Eastbourne  Corporation, 
supra  ;  and  Hill  v.  Hair,  supra. 

Macmorran,  K.C.,    and  Colam   for  the 
respondent. — Assuming   that   the  pipe    in 
question  was  a  single  private  drain  within 
tne  meaning  of  s.  19  of  the  Act  of  1890,  tlie 
decision  of  Ghannell,  J.,  was  right.    The 
notice  served   on    the  respondent   was  a 
notice  under  s.  94  of  the  Act  of  1876,  and 
the  work  done  under  it  was  done  under 
compuHon.    The  fact  that  a  pipe  is  a  single 
private  drain  under  s.  19  of  the  Act  of 
1890   does  not   prevent  it   from   being  a 
"sewer"    vested   in   the   local    authority 
under  the  Act  of  1875,  nordestroy  the  respon- 
sibility of  the  local  authority  with  regard 
to  it.    The  only  effect  of  s.  41  of  the  Act 
of  1875  and  s.  19  of  the  Act  of  1890  is  that 
upon  the  proper  proceedings  being  taken 
the  owners  of  the  houses  drained  by  the 
pipe   become    liable   for   the   expense   of 
repairing  it.    It  is  necessary  that  notices 
should  be  served  on  all  the  owners,  and  the 
liability  of   each   owner  is   limited  to  a 
properly  apportioned  share  of  the  expenses 
of  executing  the  work.    That  is  a  reason- 
able result,  because  the  nuisance  is   not 
necessarily  the  fault  of  the  particular  owner 
upon  whose  premises  it  arises.    In  this  case 
the  necessary  steps  to  make  the  owners 
liable  under  s.  41  of  the  Act  of  1875  and 
s.  19  of  the  Act  of  1890  were  not  taken,  and 
therefore   the    respondent   is   entitled   to 
recover  the  amount  which  she  expended. 
They  referred  to  Lancaster  v.  Barnes  Urban 
District  Council,  [1898]  1  Q.  B.  855  ;  62  J.  P. 
405  ;  Fordom  v.  Parsons,  [1894]  2  Q.  B. 
780 ;  58  J.  P.  765  ;  and  KirkheaUm  Local 
Board   v.   Ainley,   [1892]    2    Q.    B.  274; 
67  J.  P.  36. 

Clavell  Salter,  K.G.,  in  reply. 
38 
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GoLLiNS,  M.R.— These  are  appeals  in  two 
cases  which  raise  substantially  the  same 
point,  though  a  second  point,  which  might 
have  been,  but  was  not  taken  in  the  first 
appeal,  was  taken  upon  the  second  appeal. 
The  first  appeal,  that  in  Thompson  v.  Eccles 
Corporation,  raises  the  question  what  the 
effect  of  s.  19  of  the  Public  Health  Acts 
^Amendment  Act,  1890,  is,  and  how  far  it 
^tends   in    altering   the    old    law.    [The 
/^Master  op  the  Rolls,  read  the  section, 
supra.]    Before  the  Act  of  1890,  unques- 
tionably, subject  to  exceptions  to  which  I 
need    not  refer,  a  drain  which  was  used 
for  the  drainage  of  more  than  one  building 
was  not  a  "ofrain,"  but  a  "sewer."     Sec- 
tion 19  (3),  for  the  purpose  of  that  section 
only,  defines  the  expression  "  drain  "  as  in- 
cluding a  drain  used  for  the  drainage  of 
more  man  one  building ;  that  is  the  crux  of 
the  case.    That  being  so,  the  new  definition 
of  drain  being  introduced,  the  section  ap- 
plies 8.  41  of  the  Public  Health  Act,  1875, 
which  is  in  these  terms.    [^The  Master  op 
the  Rolls  read  the  section,  sujn-a,  point- 
ing out  that  the  word  drain  as  used  m  the 
section  meant  a  drain  in  the  old  sense.    He 
then  stated  the  facts.]    In  jwint  of  fact  the 
drain  in  the  Eccles  Case  received  the  drain- 
a^  of  two  or  more  houses  belonging  to 
different  owners,  and  therefore  comes  within 
the  words,  "where   two  or  more   houses 
belonging  to  different  owners  are  connected 
with  a  public  sewer  by  a  single  private 
drain,"  in  s.  19  of  the  Act  of  1890.    The 
drain  was  in  all    material    facts   indistin- 
guishable from  the  drains  which  were  the 
subject  matters  in  discussion  in  one  or  two 
cases,    and    undoubtedly   in  Bradfc/rd   v. 
Eastbou/me  Corporation,  supra,  which,  I 
thinkj  is  the  leading  case  on  the  point.  The 
question  of  what  is  the  true  meaning  of 
s.  19j  and  what  is  meant  by  the  expression 
a  "  single  private  drain,"  has  been  tne  sub- 
ject of  a  great  deal  of  discussion  in  several 
cases,  but  it  appears  to  me.  on  examining 
those  cases,  that  there  is  a  clear  balance  of 
authority  in  favour  of  the  view  presented  by 
counsel  for  the  appellants.    I  do  not  think 
it  is  necessary  for  me  to  travel  in  detail 
through  the  various  reasons  which    have 
been  given  in  the  different  cases,  because  it 
seems  to  me  I  cannot  improve  upon   the 
judgments   given   by   Lord    Russell   of 
KiLLOWEN,  L.G.  J.,  and  Wills,  J.,  in  the  case 
of   Bradford  v.   Eastbourne  Corporation, 
supra.    That  case,  although  it  differed  from 
one  of  the  cases  decided  before  it,  was  ulti* 
mately  followed  again,  as  I  shall  show,  more 
than  once.    It  seems  to  me  that  it  does  lay 
down  a  perfectly  intelligible  interpretation  of    T 
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a  section  which  it  is  imi)088ible  to  interpret 
so  as  to  remove  all  possible  difficulties  and 
objections,  but  it  seems  to  me  on  the  whole 
that  that  interpretation  does  give  the  most 
reasonable  and  workmanlike  interpretation. 
The  state  of  the  authorities  is  this :  The 
first  case  in  which  the  effect  of  s.  19  was  dis- 
cussed was  Self  V.  Hove  Commissioners, 
supra,  where  Wills,  J.,  laid  down  the  law 
which  was  subsequently  adopted  in  the  case  of 
Bradford  v.  Fastboume  Corporation^  supra, 
by  a  court  consisting  of  Lord  Russell  of 
KiLLOWEN,  L.C.  J.,and  himself,  giving  a  wide 
effect  to  s.  19,  and  holding  that  a  drain, 
which  as  far  as  I  can  see  on  the  facts  was 
indistinguishable  from  the  drain  now  in 
question,  was  such  a  drain  as  was  con- 
templated by  s.  19.  and  that  the  effect  of 
the  incorporation  ot  s.  19  with  s.  41  of  the 
Act  of  1875  was  to  empower  the  local  autho- 
rity to  compel  the  person  on  whose  premises 
a  nuisance  existed  m  respect  of  what  would 
have  been  a  sewer  but  for  s.  19  to  be  at  the 
expense  of  making  it  good,  instead  of 
leaving  it  as  it  otherwise  would  be,  upon 
the  authority  themselves  to  do  it.  That 
was  the  view  of  Wills,  J.,  in  the  case  of 
Selfy.  Hove  Commissumei*s,  supra;  but  in 
Hill  V.  Hair,  supra,  which  was  decided 
shortlyaf  terwards,  CAVEand  Lawrance,  J  J., 
took  a  view  exactly  contrary  to  that  oi 
Wills,  J.  Then  came  Bradford  v.  East- 
b<mme  Corp<yration,  supra.  There,  in  very 
elaborate  judgments,  the  late  Lord  Chief 
Justice  and  Wills,  J.,  adopted  the  view 
originally  taken  by  Wills,  J.,  and  held,  as 
I  have  said,  that  such  a  drain  as  that  in  the 
present  case  was  a  single  private  drain 
within  s.  19,  with  the  result  that  the  com- 
bined effect  of  that  section  and  s.  41  of  the 
Act  of  1875,  let  in  the  obligation  upon  the 
private  owner  to  repair  what  otherwise 
would  have  been  a  sewer,  and  let  in  that 
obligation  at  the  instance  of  the  local 
authoritv.  It  does  not  stand  there,  be- 
cause the  question  came  again  before 
Cave,  J.,  who  had  taken  the  contrary  view, 
and  when  it  came  before  him  again  he  seems 
to  have  reconsidered  his  earlier  opinion  and 
to  have  followed  the  decision  in  Bradford  v. 
Easibov/me  Corporation,  suvra.  That  was 
the  state  of  the  authorities  when  the  present 
case  of  Thompson  v.  Eccles  Corporation 
came  before  tne  Divisional  Court.  When 
the  matter  was  argued  it  is  true  that  the 
case  of  Bradford  v.  Eastbourne  Corpora- 
tion, supra,  was  cited,  but  it  does  not  seem 
to  have  been  referred  to  in  detail,  and  we 
have  the  authority  of  Channell,  J.,  who 
was  a  party  to  the  decision  in  the  present 
case,  for  saying  that  that  case   was    not 
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thoroughly  considered  or  understood  by  the 
court  of  which  he  was  a  member  when  they 
gave  the  decision  in  this  case.  Chan- 
nell, J.,  however,  in  a  later  case  had  occa- 
sion to  examine  the  decision  in  Bradford  v. 
Eastbourne  Corporation,  tupra,  carefully, 
and  he  came  to  the  conclusion,  and  said  so, 
that  in  his  view  the  present  case  must  be 
considered  as  decided,  in  the  court  below, 
through  inadvertence  ;  and  in  a  very  elabo- 
rate judgment,  he  himself  followed  Brad- 
ford V.  Eastbourne  Conxyration,  sujnu. 
That  was  in  the  case  of  naedicke  v.  Friem 
Barnet  Urban  District  Council,  which  is  the 
second  of  the  two  cases  now  under  appeal 
before  us.  On  the  main  question  which  is 
common  to  these  two  appeals,  namely, 
whether  we  are  to  prefer  the  view  taken  m 
the  first  instance  by  Wills,  J.,  or  that  taken 
by  Cavf^  J.,  in  Hill  v.  Hair,  supra,  of  the 
combined  effect  of  s.  19  of  the  later  Act,  and 
s.  41  of  the  older  Act,  the  balance  of  autho- 
rity, as  I  have  already  said,  is  entirely  in 
favour  of  the  view  taken  by  Wills,  J.,  and 
I  think  it  would  be  only  a  waste  of  public 
time  if  I  were  to  attempt  to  go  again 
through  and  explain  why  I  agree  with  the 
arguments  repeated  by  Wills,  J.,  and  for 
the  first  time  stated  by  Lord  Russell  of 
KiLLOWEN,  L.C.J.,  in  the  case  of  Brad- 
ford V.  Eastbowme  Corporation,  supra, 
which  appear  to  be  as  well  stated  as  it  is 
possible  to  state  them,  and  which,  in  my 
opinion,  must  prevail.  I  am  content  to 
stand  upon  the  case  of  Bradford  v.  East- 
bourne Corporation,  supra,  and  to  adopt 
the  reasons  there  given,  and  in  that  view  it 
seems  to  me  that  in  the  first  case,  Thomp- 
son V.  Eccles  Corporation,  the  reasons  which 
commended  themselves  to  Lord  Russell 
OF  KiLLOWEN,  L.C.J.,  and  Wills,  J^and 
which  were  followed  afterwards  by  Cave 
and  Channell,  JJ.,  must  prevail,  and  are 
sufficient  to  decide  the  first  appeal  m  favour 
of  the  appellant  The  second  case  — 
Haedicke  v.  Friem  Barnet  Urban  District 
Council— turuB  broadly  upon  the  same  point. 
The  drain  again  appears  to  me  to  be  indistin- 
guishable in  fact  irom  those  in  question  in 
the  other  cases.  But  a  special  ground  is 
taken  which  might  have  been,  but  was  not, 
taken  in  the  Eccles  Case,  In  the  Eccles 
Case,  the  local  authority  sought  to  enforce 
upon  the  owner  the  obligation  of  abating  at 
his  own  expense  a  particular  nuisance  on 
his  premises,  which  arose  from  a  drain 
coming  within  s.  19.  In  Haedick^s  CcLse 
matters  had  gone  a  step  further  ;  notice 
had  been  served  calling  upon  the  respondent 
to  abate  a  nuisance  which  also  arose  from  a 
drain  complying  with  the   description    or       t 

D4  ,......,  ^oogle 


THE  JUSTICE   OF  THE   PEACE. 


Thompson  v.  Ecgles  Coep.— H  akdicke  v. 
Friern  Barnet  U.D.C. 

definition  in  s.  19,  and  the  owner  had  her- 
self intervened  and  done  the  work ;  and, 
haying  done  the  work,  she  brought  an 
action  against  the  local  authority  on  the 
ground  tnat  she  had  been  compelled  to  do 
work  which  the  local  authority  were  in 
point  of  law  liable  to  do  themselves,  inas- 
much as  the  work  which  she  had  done  was 
done  on  a  sewer.  The  answer  of  the  de- 
fendants was  that  this  particular  structure 
in  which  the  nuisance  existed,  which  the 
respondent  had  been  at  the  expense  of 
abating,  although  it  was  a  sewer  before  the 
Act  of  1890,  and  though  it  may  be— it  is  not 
necessary  to  decide  the  question— still  a 
sewer  for  many  purposes,  is  yet,  as  far  as 
s.  19  is  concerned,  a  drain  ;  and  that  the 
respondent  came  under  the  liability  in 
respect  of  such  a  drain  resulting  from  the 
joint  operation  of  s.  19  and  s.  41  of  the 
earlier  Act.  On  the  main  facts  and  the 
main  ^int  in  the  appeal  there  can  be  no 
doubt  it  is  on  all  fours  with  the  case  which 
we  have  just  decided.  Then  comes  the 
special  difficulty  raised  in  the  case.  It  was, 
ot  course,  contended  by  counsel  for  the  re- 
spondent that  the  structure  in  question  was 
not  a  single  private  drain  within  the  section. 
But  with  all  deference  to  that  learned 
counsel,  we  are  compelled  to  differ  from  him 
and  overrule  his  contention  on  the  point. 
Therefore,  on  the  hypothesis  that  it  is  a 
drain  within  s.  19,  what  difference  is  there 
in  this  case  by  reason  of  the  fact  that  the 
respondent  has  done  the  work  at  the 
instance  of  the  local  authority,  and  now 
clainis  to  be  repaid  by  them.  It  must  be 
admitted  at  the  bednning  of  the  discussion, 
on  the  reasoning  I  nave  gone  through,  that 
the  obligation  as  between  the  respondent 
and  the  local  authority  was  clearly  upon  the 
respondent.  This  structure  was  for  all  pur- 
poses between  them  in  the  controversy  a 
drain,  and  a  drain  in  respect  of  which  they 
had  the  right  to  insist  upon  her  removing 
the  nuisance  to  which  they  had  called 
attention.  CJonceding  that,  however,  for 
the  purposes  of  argument,  it  is  said, 
and  Channell,  J.,  adopted  this  view : 
I*  True  it  is  that  the  local  authority  might, 
if  they  had  taken  the  proper  steps  under 
ss.  19,  41,  have  compelled  the  respondent 
to  perform  this  work  which  she  has  per- 
formed, but  they  have  not  taken  the  proper 
steos.  The  nuisance  existed  in  a  sewer- 
really  a  sewer,  though  as  between  the  local 
authority  and  the  respondent  for  the  pur- 
poses of  s.  19  it  should  be  regarded  as  a 
drain— and  inasmuch  as  the  hxjal  authority 
cannot  localise  upon  particular  premises  or 
against  a  particular  individual  a  nuisance 
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arising  in  a  sewer,  which,  ex  hypotheii,  is 
contrioutod  to  by  all  the  people  who  drain 
into  the  sewer,  the  local  authority  are  not  in 
a  position  to  say  that  the  respondent,  and 
she  alone,  is  the  person  against  whom  they 
can  enforce  the  machinery  of  the  section, 
obliging  her  to  make  disbursements  to  abate 
the  nuisance.  Therefore,  inasmuch  as  the 
local  authority  have  sought  to  place  the 
expense  all  upon  the  respondent,  and  further- 
more as  they  have  not  followed  their  notice 
up  by  doing  the  work  and  apportioning  the 
expenses,  they  are  outside  the  provisions  of 
this  section  ;  and  whatever  their  rights  may 
have  been,  if  they  had  taken  the  proper 
course,  they  had  not  taken  the  proper  course 
to  fix  the  liability  on  the  respondent. 
Therefore,  what  she  has  spent  has  not  been 
on  her  own  relief,  but  in  respect  of  relieving 
the  burthen  upon  the  local  authority. 
It  seems  to  me  the  answer  to  that  is 
simple,  and  that  we  ought  not  to  strain 
after  these  technicalities.  Broadly,  the 
legislature  under  these  enactments  has 
thrown  back  upon  the  private  owners  that 
which  previously  had  been  shifted  from 
them  and  placed  on  the  local  autho- 
rities, namely,  the  liability  to  abate 
nuisances  in  this  particular  class  of  struc- 
ture. Those  being  the  rights  of  the  jiarties 
at  the  outset,  it  seems  to  me  in  the  highest 
degree  technical  to  travel  into  the  par- 
ticular machinery  that  was  brought  into 
motion  in  seeking  to  enforce  against  the 
respondent  the  obligation  which  was  upon 
her.  I  think,  broadly,  that  being  the  state 
of  the  law,  the  real  burthen  or  obligation  of 
making  goo^l  nuisances  upon  her  premises 
in  respect  of  that  drain  was  upon  the  re- 
spondent, and,  that  being  the  burthen 
placed  upon  her,  she  was  debarred  from 
saying  that  any  work  done  by  her  under 
the  exigency  of  the  local  authority  was 
done  in  their  relief  and  not  her  own.  The 
l^islature  placed  the  burden  on  her,  and 
when  she  aischarged  it  she  discharged  it 
for  her  own  benefit  and  not  for  the  benefit 
of  the  local  authority.  It  seems  to  me  a 
misconception  to  say  that  the  local  autho- 
rity are  precluded  from  setting  up  the  fact 
that  the  burthen  by  law  is  placed  on  the 
respondent,  and  not  on  them,  because  they 
have  not  taken  the  strictest  steps  to  place 
the  burthen  on  the  respondent.  It  is  not 
the  fact  that  they  placed  the  burthen  upon 
her,  but  the  fact  that  they  had  the  right  to 
put  the  burthen  upon  her,  which  determines 
the  rights  of  the  two  parties.  The  other 
argument  of  counsel  for  the  respondent  is 
that  this  particular  section  which  applies 
machinery  applicable   to  a  drain  ^^e^  that      t 
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which  it  is  not  really  applicable  to,  namely, 
a  sewer,  carries  with  it  tnis  consequence,  that 
machinery  which  was  applicable  only  to  that 
which  was  neces.sarily  done  on  the  premises 
of  the  individual  owner,  cannot  be  applied  to 
something  necessarily  done  on  premises  not 
within  the  control  of  one  particular  owner, 
namely,  a  sewer.  A  sewer,  he  says,  is  there 
for  the  common  benefit  and  user  of  a 
number  of  different  persons,  and  a  nuisance 
which  arises  in  a  sewer  cannot  be  par- 
ticularised and  traced  to  one  owner ;  it 
must  be  taken  to  arise  from  the  joint 
action  of  everybody  using  the  sewer,  and 
the  responsibility  for  it  cannot  be  concen- 
trated and  cast  on  one  person.  How 
about  the  facts  in  this  case  f  The  facts  in 
the  case  ai'e  that  the  nuisance  was  asserted 
b3r  the  local  authority  to  be  on  the  pre- 
mises of  the  respondent.  She  had  more 
than  one  house,  and  I  think  the  premises 
where  the  nuisance  was  said  to  be  were  two 
or  three  houses ;  and  furthermore  it  is 
proved  as  a  fact  that  the  nuisance  was 
abated  by  the  respondent  herself  without 
travelling  out  of  her  own  premises.  There- 
fore, on  the  particular  facts  of  this  case,  it 
seems  to  me  not  open  to  the  respondent  to 
contend  that  the  nuisance  complained  of 
was  not  a  nuisance  on  her  property,  and  was 
not  capable  of  being  abated  by  action  taken 
on  her  property ;  and  that  is  the  thing  that 
is  covered  by  s.  41  as  applied  by  s.  19. 
Therefore  it  seems  to  me  tnat  on  the  facts 
of  this  case  it  must  be  taken  that  the 
nuisance  was  one  which  could  be  reached 
by  the  machinery  of  s.  19.  and  which  was 
reached  by  it ;  and  that  the  respondent  is 
by  these  proceedings  seeking  to  throw  back 
upon  the  local  authority  a  ourthen  which 
in  terms  has  been  by  the  statute  placed  on 
herself.  The  question  of  apportionment 
does  not  arise ;  there  is  nothmg  to  appor- 
tion. The  whole  obligation  is  upon  ner. 
She  has  discharged  it^  and  she  cannot  fall 
back  upon  the  question  of  apportionment 
even  if  it  had  been  ad  rem  to  the  discus- 
sion at  all.  For  the  reasons  I  have  given  I 
do  not  think  it  was,  because  it  does  not 
come  in  till  after  the  rights  of  the  parties 
are  determined,  and  the  right  to  throw 
back  the  burthen  or  obligation  to  keep  it  has 
been  determined.  For  these  reasons  I  think 
in  both  cases  the  appeal  must  be  allowed. 

Stirling,  L.J.— I  am  of  the  same  opinion, 
and  I  shall  add  very  little  to  what  has  been 
said  so  fully  by  the  Master  of  the  Rolls. 
The  first  question  we  have  to  consider  is  a 
very  difficult  one,  and  it  is  what  is  the  true 
meaning  and  effect  of  s.  19  of  the  Public 
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Health  Acts  Amendment  Act,  1890?  Now 
that  point  was  considered  and  decided  by 
the  Divisional  Court,  consisting  of  Lord 
Russell  of  Killo wen,  L.C.  J.,  and  Wills,  J., 
in  Bradford  v.  Eastbourne  Ccyrporatum, 
supra,  and  those  learned  judges  gave  most 
careful  and  valuable  judgments  on  the  sub- 
ject. That  decision  having  been  given  in 
the  year  1896,  effect  has  been  given  to  it 
from  that  time  forward  down  to  the  pre- 
sent time,  till  the  case  of  Thompson  v. 
Eccles  Corporation  was  decided.  The 
question,  as  I  have  said,  is  a  difficult  one, 
and  reasons  of  great  weight  are  given  by 
Channell,  J.,  in  his  judgment  in  the 
second  case  before  us  to  show  that  a 
different  conclusion  ought  to  be  arrived  at. 
I  have  considered  those  reasons  to  the  best 
of  my  ability,  but  it  appears  to  me  to  be 
sufficient  to  say  that,  though  the  ques- 
tion is  one  which  admits  of  very  con- 
siderable argument,  I  am  not  satisfied  that 
the  reasons  adduced  by  Channell,  J.,  in 
that  judgment  are  of  such  weight  that  we 
ought  in  this  court  to  depart  from  the 
decision  which  was  given  in  1896  by  the 
two  learned  judges  to  whom  I  have  re- 
ferred. I  think  tnerefore  that  that  decision 
oug:ht  to  be  followed,  and  consequently  the 
decision  in  the  case  of  Thompson  v.  Eccles 
Corporation  ought  to  be  reversed.  With 
regard  to  the  second  case  before  us  the 
same  thing  holds,  but  in  addition  another 
point  has  been  raised,  and  has  been  argued 
at  considerable  length.  That  also  raises 
the  meaning  of  tne  same  s.  19.  That 
section  provides  in  the  first  place  that  **  where 
two  or  more  houses  belonging  to  different 
owners  are  connected  with  a  public  sewer  by 
a  single  private  drain^  an  application  may 
be  made  under  section  forty -one  of  the 
Public  Health  Act,  1875."  Then  it  passes 
from  that  to  say  "  the  local  authority  may 
recover  any  expenses  incurred  by  them  in 
executing  any  works  under  the  powers  con- 
ferred on  them  by  that  section  from  the 
owners  of  the  houses  in  such  shares  and 
proportions  as  shall  be  settled  by  their  sur- 
veyor or  (in  case  of  dispute)  by  a  court  of 
summary  jurisdiction."  In  terms  s.  19  does 
not  say  how  the  application  is  to  be  dealt 
with,  and  it  is  sug^^ested  that  the  meaning 
of  these  two  portions  of  the  section  read 
toother  is  this  :  that,  upon  the  application 
being  made  under  the  Public  Health  Act, 
the  local  authority  may  proceed  to  execute 
the  works  under  the  powers  conferred  by 
the  section  and  then  recover  any  expenses 
in  such  proportions  as  may  be  settled  by 
the  surveyor.  I  confess  I  do  not  think  that 
that  is  the  true  meaning  of  the  section  ;^^^T/> 
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think  the  true  meaning  of  the  section  is 
this  :  that,  upon  such  an  application  being 
made,  the  procedure  pointed  out  by  s.  41  of 
the  Public  Health  Act,  1875,  is  to  follow, 
and  that  over  and  above  the  powers  and 
rights  conferred  upon  the  local  authority 
by  that  section,  there  are  given  additional 
powers  and  rights,  namely,  that  of  recover- 
ing the  expenses  in  apportioned  parte  from 
the  several  owners  who  may  be  affected. 
Now,  speaking  generally,  the  procedure  to 
be  adopted  under  s.  41  was  this  :  The  local 
authority  were,  through  their  surveyor  or 
inspector  of  nuisances,  to  give  a  written 
notice   to   the    occupier  of   the  premises 
affected,  and  then  to  proceed  to  open  the 
ground  and  examine  the  drain  or  structure 
in  question  with  a  view  to  ascertaining  the 
cause  of  the  nuisance.    If  the  drain — ap- 
plying the  section  only  to  a  drain— was 
found  to  be  in  quite  good  condition,  then  it 
was  to  be  closed  up  as  speedily  as  possible. 
If,  on  the  other  hand,  it  appeared  to  be  in 
bad  condition  or  to  require  alteration,  the 
local    authority    were    forthwith    to    give 
notice  in  writing  to  the  owner  or  occupier 
of  the  premises  requiring  him  forthwith  or 
within  a  reasonable  time  to  do  the  neces- 
sary works.    If  that  notice  was  not  com- 
plied with  penalties  were  imposed,  and  in 
the  alternative  the  local  authority  might 
execute  the  works  and  recover  in  a  sum- 
mary manner  the  expenses  incurred  in  so 
doing.    That  is  the  general  outline.    Now 
as  it  stands  that  applies  only  to  a  drain 
which  lies  entirely  on  the  grounds   of  a 
single  owner  connected  with  a  single  house, 
but  it  is  by  the  express  terms  of   s.  19 
extended  to  a  drain  used  for  draining  more 
than  one  building,  and  to  a  drain  where  the 
houses  belong  to  diflferent  owners.    What, 
then,  is  the  course  which  the  local  autho- 
rity are  to  apply?    It  seems  to  me  that 
when  application  is  made  to  them  under 
this  section  pointing  to  the  defective  state 
of  a  "  single  private  drain  "  which  may  pass 
through  tne  grounds  of  many  owners,  tneir 
duty  IS  to  go  upon  the  place  where  the 
nuisance  is  said  to  exist  and  to  begin  their 
examination    there.      Having    m^e    the 
examination,  they  may  discover  no  doubt 
that  it  exists  there,  or  that  it  may  not  exist 
there  only,  but  may  be  traced  to  other  por- 
tions of  the  drain.    In  that  case  the  autho- 
rity would  have  to  pursue  their  inquiries 
further,  and  it  may  oe  that  more  owners 
than  one  would  be  found  to  have  on  their 
premises  defects  in  the  drain,  but  it  may 
turn  out  that  only  a  single  owner  is  affected, 
and   when  the  ground  of  that  person    is 
examined  it  will  turn  out  that,  oy  works 
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executed  on  that  spot  and  confined  to  that 
spot,  the  whole  defect  may  be  remedied, 
what  is  to  be  done  by  the  local  authority  in 
that  ctise?  I  cannot  see  that  s.  41  read 
together  with  s.  19  imposes  on  the  local 
authority  the  duty  in  such  a  case  as  that  of 
serving  notices  on  all  the  owners  of  various 
portions  of  the  drain.  It  seems  to  me  it  is 
enough  to  satisfy  the  terms  of  s.  41  if  the 
owner  on  «^hose  premises  there  is  found  to 
be  a  defect  in  the  drain  is  alone  served.  If 
that  be  so  the  argument  as  to  the  procedure 
which  was  adopted  in  the  second  case 
seems  to  me  to  fall  to  the  ground.  Where 
the  drain  is  found  to  be  in  a  defective  state 
on  the  property  of  more  than  one  owner  it 
would  be  necessary  to  serve  several  owners, 
but  when  the  detect  is  found  on  the  pro- 
perty of  one  only  it  seems  to  me  that  that 
one  may  properly  be  served.  That  being 
so,  it  seems  to  me  to  be  eoually  clear  on  the 
terms  of  s.  41  that  from  tkat  one  owner  the 
whole  of  the  expenses  necessarily  incurred 
by  the  local  authority  may  be  recovered,  and 
it  is  not  necessary  to  bring  in  the  super- 
added authority  w-hich  is  conferred  by  the 
last  portion  of  sub-s.  (1)  of  s.  19.  I  think 
therefore  that  the  ground  upon  which 
Channell,  J.,  proceeded,  that  there  was 
no  apportionment  in  the  second  case  under 
the  sections  which  apply  to  the  facts  of  this 
case,  is  not  sound,  and  that  the  defence  to 
the  action  which  was  set  up  by  the  local 
authority  is  a  good  one,  and  that  the  appeal 
ought  to  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
I  think  the  Bradford  v.  Eastbourne  Corpo- 
ration Case,  supra,  was  rightly  decided,  and 
that  it  ought  to  have  been  followed  by  the 
Divisional  Court  in  Thompson  v.  JSccles 
Corporation.  It  is  said  it  ought  not  to  be 
followed  because  it  treated  s.  19  as  an  in- 
telligible section,  whereas  it  is  said,  on  the 
part  of  the  owners  against  the  local  autho- 
rity, that  it  is  an  unintelligible  section,  and 
introduces  great  perplexity  into  the  discus- 
sion of  these  cases.  I  do  not  agree.  The 
perplexity  suggested  is  this :  It  is  said  that 
the  section  construed  as  it  was  in  Brad- 
ford V.  Eastbourne  Corporation,  supra, 
leads  to  the  extraordinary  result  that 
although  a  common  drain  to  a  block  of 
houses  is  a  sewer  as  long  as  the  houses 
remain  the  property  of  one  owner  and  the 
owner  can  ^1  upon  the  local  authority  to 
repair  that  sewer,  yet  the  moment  one  of 
the  houses  is  sold  the  sewer  ceases  to  be  a 
sewer  and  becomes  a  drain.  It  is  said  tliat 
that  is  absurd,  and  therefore  attempts  have 
been  made  to  explain  the  operation  of  theQJp 
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section  in  such  a  wav  as  to  avoid  that 
result.  It  is  suggested  that  the  section  is 
not  an  extension  of  s.  41  of  the  Public 
Health  Act,  1875,  but  that  it  merely  intro- 
duces a  small  exception  to  the  general 
liability  created  by  that  Act.  It  is  said 
that  it  applies  to  the  case  of  two  houses  in 
the  same  curtilage.  That  is  one  of  the  most 
unlikely  cases  that  it  is  possible  to  suggest, 
and  it  is  incredible  that  Parliament  should 
pass  a  section  dealing  with  something  so 
very  unlikely  to  occur.  Then  it  is  said  the 
operation  of  the  section  should  be  confined 
to  the  case  where  the  drain  is  not  for  domes- 
tic use  but  made  for  the  purpose  of  profit. 
There  is  not  a  trace  or  mdication  of  any 
such  intention.  I  think  it  quite  possible  to 
give  a  fairly  reasonable  account  of  the 
genesis  of  s.  19.  Under  the  Public  Health 
Act,  1875,  the  local  authority  were  in  this 
position,  that  they  might  insist  that  each 
building  owner  should  have  a  separate 
drain  communicating  with  the  sewer.  That 
was  a  highly  inconvenient  condition  of  the 
law  for  builders,  because  the  houses  might 
be  far  away  from  the  sewer  •  and  to  require 
with  respect  to  each  hoase  tnat  there  should 
be  a  separate  drain  would  freouently  in- 
volve wnat  would  be  impracticable  from  a 
business  point  of  view  for  a  building  owner 
to  do.  Accordingly,  it  would  seem  that  local 
authorities  all  over  the  country  were  ap- 
proached with  proposals  to  modify  this  state 
of  things,  and  to  enter  into  agreements  under 
which  the  building  owner  might  liave  a  com- 
mon drain  to  a  block  of  houses.  But  when 
the  local  authority  were  approached  to  give 
their  sanction  it  would  be  inevitable  that 
they,  in  the  discharge  of  their  duty,  would 
say  that  they  could  not  grant  this  indul- 
gence at  the  expense  of  the  ratepayers ;  and 
that  if  the  bunder  were  to  be  allowed  to 
have  a  common  drain  he  must  take  upon 
himself  the  responsibility  of  those  who  use 
drains.  Is  there  any  reason  to  doubt  that 
that  state  of  things  was  common  all  over 
the  country,  and  that  that  was  an  ordinary 
proceeding?  Mr.  Macmorran  tells  us  it 
was  frequently  the  subject  of  written  agree- 
ments between  the  building  owner  and  the 
local  authority.  We  have  not  had  the  form 
of  the  agreement  before  us,  but  it  was  not 
disputed  that  they  existed  commonly,  and 
were  come  to  for  the  purpose  of  imposing 
upon  the  owner  the  obligation  that  other- 
wise, under  the  Public  Health  Act,  would 
fall  upon  the  local  authority.  Now  that 
was  all  very  well  so  long  as  the  houses  with 
the  common  drain  remained  in  the  posses- 
sion of  tlje  original  owner.  The  local 
authority  might  be  efficiently  protected  by 
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the  arrangement  come  to  that  the  building 
owner  should  take  upon  himself  the  liability 
to  repair  and  maintain  the  drain  :  but  the 
moment  the  hoases  began  to  be  sold  a  state 
of  things  existed  where  the  local  authority 
were  without  the  protection  that  they  had 
as  between  themselves  and  the  original 
owner ;  and  that  seems  to  me  to  explain 
the  meaning  of  this  section.  The  section 
was  not  intended  to  apply  to,  and  did  not 
deal  with,  the  case  of  nouses  remaining  in 
the  possession  of  the  original  owner.  Wnile 
the  houses  were  in  this  position  no  difficulty 
appears  to  have  arisen  ;  but  the  other  diffi- 
culty hsul  arisen,  and  we  have  a  section 
framed  in  this  way:  "Where  two  or  more 
houses  belonging  to  different  owners  are 
connected  with  a  public  sewer  by  a  single 
private  drain,  an  application  may  be  made 
under  section  forty-one  of  the  Public  Health 
Act,  1875,"  with  a  view  to  compelling  the 
owners  of  premises  to  which  the  drain  be- 
longs to  bear  the  responsibility  of  repairing 
and  maintaining  it.  That  makes  the  section 
intelligible,  and  deprives  it  of  all  per- 
plexity. That  perplexity  being  gone,  is 
there  any  question  but  that  the  intention 
of  the  legislature  was  to  treat  the  common 
drain  as  a  series  of  drains  for  the  benefit  of 
the  houses  for  which  the  common  drain  was 
used?  In  that  state  of  things  the  case 
Bradford  v.  Eastbourne  Corporation,  supra, 
is  perfectly  right,  and  ought  to  be  followed. 
But  we  had  difficulties  made  in  the  second 
case,  even  upon  the  assumption  that  Brad- 
ford V.  Eastbourne  Corporation,  supra,  as 
far  as  it  went,  was  an  authority  in  favour  of 
the  local  authority.  It  is  said  that  the 
common  sewer  or  drain,  whichever  you  like 
to  call  it— it  is  a  drain  according  to  the 
definition  in  the  sub-section — does  not  be- 
long to  one  individual  but  to  several ;  and 
that  for  any  complaint  with  reference  to  an 
obstruction  or  nuisance  created  in  any  part 
of  that  drain  all  those  who  use  it  are  re- 
sponsible. What  an  extraordinary  conten- 
tion to  suppose  that  the  legislature  mean 
that.  Anything  more  unreasonable  it  seems 
to  me  it  is  impossible  to  suggest,  and  it  is 
inconsistent  entirely  with  the  language  of 
8.  41,  which  is  the  section  incorporated  with 
s.  19;  because  that  section  applies  to  a 
nuisance  existing  on  certain  premises  and 
enables  the  notice  to  be  given  to  the  owner 
of  those  premises  to  abate  the  nuisance  :  a 
perfectly  reasonable  state  of  things.  The 
person  on  whose  premises  the  nuisance 
exists  is  under  a  more  serious  liability,  not 
merely  as  between  the  local  authority  and 
that  ixirson,  but  as  between  that  person  and 
the  public.   It  is  perfectly  reasonable,  there-  iCrTp 
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fore,  to  say,  as  between  the  local  authority 
and  the  individual,  that  the  nuisance  should 
be  abated  because  it  was  a  nuisance  on  the 
premises  of  the  particular  owner.  That  is 
the  notice  that  is  given  here,  and  that  is  the 
notice  that  is  acted  upon  here.  What 
reason  can  be  suggested  for  citing  anybody 
else?  Any  inference  of  fact  to  be  drawn 
from  the  evidence  would  be  unfavourable  to 
any  such  suggestion,  because  when  the  re- 
spondent was  called  upon  to  do  the  repairs 
it  was  never  suggested  that  anybody  else 
using  the  drain  was  responsible  for  what 
had  occurred.  It  may  be  that  in  this  par- 
ticular case  the  obstruction  was  due  to  the 
wilful  default  of  the  individual  on  whom  the 
notice  was  served.  Whether  that  is  so  or 
not,  the  language  of  s.  41  |K)ints  to  the 
notice  to  be  served  upon  the  individual  on 
whose  premises  the  nuisance  exists.  But  it 
is  said  that  there  is  to  be  found  in  the  Act 
an  intention  to  treat  all  the  owners  as  liable, 
and  therefore  that  the  local  authority  can- 
not shift  their  burthen  from  their  own 
shoulders  unless  they  serve  proper  notices 
upon  each  of  the  individuals  who  use  the 
sewer.  I  see  nothing  in  the  Act  of  Parlia- 
ment to  require  anything  so  unreasonable. 
See  what  the  position  of  the  local  authority 
would  be  where  there  were  twenty  or  more 
owners  of  houses  in  a  block  all  using  the 
drain.  Are  they  to  serve  notices  on  every 
one  of  them  1  What  time  would  it  be  likely 
to  take  ?  The  matter  is  generally  an  urgent 
one,  and  requires  to  be  dealt  with  at  once. 
Again,  why  should  people  who  have  had 
nothing  whatever  to  do  with  the  creation  of 
the  nuisance  be  summoned  or  threaten^ 
with  legal  proceedings  in  respect  of  that  for 
which  they  are  in  no  way  answerable  ?  I 
can  see  no  reason  to  suggest  that  that  was 
the  intention  of  the  legislature.  Then  it  is 
said,  if  that  is  not  enough,  Uiere  is  another 
answer,  another  snare,  and  another  pitfall 
for  the  local  authority  in  this  case.  It  is 
this  :  There  ouffht  to  be  an  apportionment 
I  can  onlv  say  that  the  apportionment  seems 
to  be  onty  called  for  when  the  local  autho- 
rity have  incurred  expenses  which  have  to 
be  distributed  among  the  different  persons 
liable.  It  is  a  complete  answer,  it  seems  to 
me,  to  the  technical  objections  that  they 
were  all  waived  by  the  owner,  who  set  to 
work  to  abate  the  nuisance  and  relieved  the 
local  authority  from  taking  further  steps : 
the  expenses  were  not  incurred  by  the  local 
authority,  and  there  is  no  reason  to  suppose 
apportionment  was  required.  These  reasons, 
in  addition  to  those  which  have  been  given 
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bv  my  lord  and  Stirling,  L.J.,  make  me 
think  the  appeals  must  be  allowed  in  both 
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January  28,  1905. 
Rex  v.  William  Smith. 

Criminal  law— Evidence— False  pretences- 
Evidence  of  subsequent  attempt  to 
obtain  chattels— Admissibility. 

The  defendant  was  indicted  for  obtaining 
certain fumitwre  by  false  pretences  from 
a  furniture  dealer  in  Brighton  between 
October  l^th  aiid  VJth. 

Evidence  toas  given  that  the  defendant  a  few 
days  aftenoards  obtained  other  goods 
from  another  Brighton  tradesman  by 
means  of  false  pretences  the  same  as,  or 
similar  to,  those  charged  in  the  indict- 
ment. 

Held,  that  the  evidence  was  admissible  as  it 
appeared  that  it  really  related  to  one 
transaction  and  was  'all  part  of  the 
same  system  of  fraud. 

Case  stated  pursuant  to  the  statute  11  & 
12  Vict.  c.  78,  by  Philip  Chasemore  Qates, 
K.C.,  recorder  of  the  county  borough  of 
Brighton,  upon  a  cju&stion  of  law  reserved 
for  the  consideration  of  this  honourable 
court. 

1.  At  the  general  court  of  quarter  sessions 
of  the  peace,  holden  in  and  for  the  county 
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borough  of  Brighton,  at  Brighton,  on 
January  9th,  1905,  a  true  bill  was  found  by 
the  grand  jury  upon  a  bill  of  indictment 
preferred  by^  Henry  Marlow  Cooper  against 
William  Smith,  a  copy  of  which  indictment 
is  annexed  hereto.  In  the  first  count  of 
such  indictment  the  defendant  was  charged 
with  obtaining  from  Charles  Cooper,  on 
October  14th  and  17th,  1904,  certain  oi&ce 
furniture,  the  goods  of  the  prosecutor,  by 
the  following  false  pretences,  namely : 
That  the  defendant  came  from  the  Mercan- 
tile Syndicate,  Limited,  of  Coventry  House, 
South  Place,  Finsbury,  in  the  city  of 
London,  and  that  the  said  syndicate  were 
opening  branch  offices  in  Brighton,  and 
that  the  goods  which  he,  the  defendant 
ordered  and  obtained,  were  for  the  saia 
Mercantile  Syndicate,  and  that  the  defen- 
dant was  their  local  representative.  The 
second  count  of  the  said  indictment  charged 
the  defendant  with  having  on  the  days 
aforesaid  in  incurring  a  certain  debt  and 
liability  to  the  prosecutor  to  the  amount  of 
£38  ISs,  Zd.y  obtained  credit  to  that  amount 
under  false  pretences.  The  third  count  in 
the  said  indictment  charged  the  defendant 
with  having,  in  incurring  such  debt  and 
liability  to  the  prosecutor,  obtained  credit 
to  such  amount  from  the  prasecutor  by 
means  of  fraud  other  than  false  pretences. 
To  this  indictment  the  defendant  pleaded 
not  guilty. 

2.  The  principal  witness  for  the  prosecu- 
tion was  Charles  C<x)per,  a  son  of  the 
prosecutor,  who  carries  on  business  as  a 
furniture  dealer  in  Brighton.  Charles 
Cooper  stated  in  evidence  that  on  October 
14th,  1904,  a  Mr.  Qramshaw,  whom  the 
witness  knew  by  sight,  called  at  the  prose- 
cutor's shop,  and  introduced  the  defendant 
to  the  witness,  saying  **  This  gentleman  is 
Mr.  Smith,  and  wants  to  buy  some  furni- 
ture." That  the  defendant  then  stated  ''I 
have  come  from  the  Mercantile  Syndicate. 
We  are  opening  a  branch  office  in  Brighton, 
I  am  wanting  some  office  furniture :  we 
usually  buy  our  furniture  in  London,  from 
Messrs.  Morrison  and  Austin,  but  for  these 
offices  I  should  prefer  to  buy  locally  if  I 
can  do  so  at  a  reasonable  figure."  That  on 
that  day  and  the  following  day,  the  witness 
showed  the  defendant  various  articles  of 
furniture  ;  that  on  October  17th,  1904,  the 
defendant  again  saw  the  witness  at  the 
prosecutor's  shop,  and  selected  the  several 
articles  of  furniture  mentioned  in  the  indict- 
ment which  were  subsequently  delivered  to 
him  at  15,  Ship  Street,  Brighton  ;  that  the 
defendant,  at  the  last- mentioned  mterview, 
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asked  the  witness  if  he  could  supply  him 
with  some  linoleum  and  carpets ;  tnat  the 
witness  replied  that  he  could  not  do,  but 
recommenaed  the  defendant  to  go  to  Mr. 
Boutcher's  in  North  Street,  Brighton,  for 
them ;  that  the  defendant  at  the  same  inter- 
view said  to  the  witness :  "  Now,  Mr.  Cooper, 
you  don't  know  who  I  am— these  goods  are 
for  the  Mercantile  Syndicate  of  South  Place, 
Finsbury.  I  suppose  if  I  give  you  a  couple 
of  our  bankers  as  references  that  will  oe 
quite  satisfactory  to  you."  That  the  wit  ness 
replied  "Certainly,"  and  that  defendant 
then  named  the  Economic  Bank,  of  Bishops- 
gate  Street,  and  the  National  Provincial 
Bank  of  England,  56,  Finsbury  Pavement, 
as  their  bankers ;  that  the  defendant  after- 
wards said  :  "  Can  you  give  me  a  copy  of  the 
list  of  furniture  I  have  ordered,  so  that  I 
can  put  it  before  the  board,  and  you  shall 
have  your  cheque  almost  as  soon  as  the 
goods  are  delivered — they  like  to  settle  up 
every  week  ?  " ;  that  the  defendant  further 
said  :  "  If  you  should  wish  to  communicate 
with  me  before  we  are  settled  on  the  office, 
I  had  better  give  you  my  private  address. 
It  is  Mr.  Smith,  27,  College  Boad,  but  you 
understand  these  goods  are  for  the  Mercan- 
tile Syndicate  ;  I  am  their  local  representa- 
tive." The  witness  added  :  "  I  believed  the 
statements  defendant  had  made ;  but  for 
that  belief  I  should  not  have  parted  with 
the  goods." 

3.  The  evidence  of  Charles  Cooper  to  the 
above  eflfect  was  partly  corroborated  by 
Frank  Cooper,  another  son  of  the 
prosecutor. 

4.  The  cross-examination  of  the  above 
witnesses  by  counsel  for  the  defendant  was 
directed  towards  establishing  that  the  de- 
fendant was  trading,  or  intending  to  trade, 
as  the  "  Brighton  Tradesmen's  Mercantile 
Society"  or  the  "Mercantile  Syndicate  of 
Brighton,"  and  that  his  representation  to 
the  witness,  Charles  Cooper,  was  that  the 
goods  were  for  the  Brighton  Tradesmen's 
Mercantile  Society  or  the  Mercantile  Syndi- 
cate of  Brighton,  and  that  the  names  of  the 
two  banks  were  given  as  references  for  such 
last-mentioned  society  or  syndicate. 

5.  Evidence  was  then  called  to  show  that 
the  statements  which  were  alleged  in  the 
indictment  to  have  been  made  oy  the  de- 
fendant were  false. 

6.  Counsel  for  the  prosecution  then  called 
as  a  witness  Arthur  Charles  Walker,  sales- 
man to  Mr.  E.  Boutcher.  of  56,  North  Street 
Brighton,  furnishing  draper,  who  stated 
that  on  or  about  October  25th,  1904,  de- 
fendant came  to  Mr.  Boutcher's  shop  with 
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another  gentleman.  Objection  \va6  then 
taken  on  behalf  of  the  defendant  to  the 
admiHsibility  of  evidence  as  to  what  passed 
between  the  defendant  and  the  witness, 
Walker,  but  I  decided  to  admit  the  evidence, 
which  was  as  follows  :  That  the  defendant 
told  witness  that  he  wanted  some  goods  to 
furnish  offices  at  15,  Ship  Street,  for  the 
Mercantile  Svndicate ;  that  the  witness 
showed  the  defendant  some  carpets  and 
other  articles,  and  that  eventually  defendant 
ordei*ed  some  carpets  and  linoleums,  and 
gave  the  witness  the  name  of  Mr.  Cooper, 
of  the  Lanes  (the  prosecutor)  as  a  reference; 
that  the  defendant  said  that  Mr.  Cooper 
was  supplying  him  with  furniture ;  that  the 
defendant  also  gave  the  witness  the 
National  Provincial  Bank  as  a  reference  of 
the  Mercantile  Syndicate  ;  that  the  defen- 
dant said  "  My  name's  Smith."  and  that 
when  the  witness  asked  the  defendant  for 
his  address  the  defendant  replied  "27, 
College  Road,"  and  added :  "You  understand 
that  these  goods  are  for  the  Mercantile 
Syndicate  and  not  for  myself,  and  the 
bankers  are  the  bankers  of  the  Mercantile 
Syndicate.  This  is  only  my  private 
address.  When  you  apply  for  the  references 
you  must  say  *  Mercantile  Syndicate '  and 
not  Smith,  as  they  will  not  know  my  name  " ; 
that  the  witness  sent  the  goods  onlered  by 
the  defendant  to  15,  Ship  Street,  on  October 
28th,  and  entered  the  transaction  in  his 
sales  book  to  the  Mercantile  Syndicate  the 
same  day.  That  the  witness  sent  an  invoice 
of  the  goods  by  post,  addressed  to  the  Mer- 
cantile Syndicate,  15,  Ship  Street. 

7.  I  was  of  opinion  that  the  evidence  of 
the  witness  Walker  was  admissible  as 
evidence  of  a  subsequent  obtaining  by  the 
defendant  of  goods  similar  to  the  goods 
the  subject  of  tlie  indictment,  by  false  pre- 
tences the  sanie  as  or  similar  to  those 
charged  in  the  indictment,  and  that  the  fact 
that  the  transaction  between  the  defendant 
and  the  witness  Walker  was  almost 
identical  in  nature  with  the  transaction 
alleged  between  the  defendant  and  the 
witness  Charles  Cooper,  the  subject  of  the 
indictment,  together  witn  the  fact  that  the 
witness  Charles  Cooper  had  recommended 
the  defendant  to  apply  to  Mr.  Boutcher, 
the  witness  Walkers  principal,  for  goods 
such  as  he  did  subsequently  obtain  from  the 
witness  Walker,  showed  a  sufficient  nexw 
or  connection  between  the  transaction 
stated  in  the  witness  Walker's  evidence 
and  the  offence  charged  in  the  indictment 
to  justify  the  admission  of  Walker's  evi- 
dence. 
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8.  At  the  conclusion  of  the  trial  the 
defendant  was  found  guilty,  and  the  defen- 
dant having  been  previously  convicted  of 
forgery  of  a  cheque,  I  passed  upon  him  a 
sentence  of  twelve  calendar  months'  im- 
prisonment with  hard  labour. 

9.  At  the  request  of  the  defendant's 
counsel  I  reserved  this  case  for  the  con- 
sideration of  this  honourable  court,  and 
ordered  execution  of  judgment  to  be  respited 
until  this  case  shall  have  been  considered 
and  decided ;  and  I  also  ordered  that  the 
said  William  Smith  should  be  admitted  to 
bail  in  the  sum  of  £200,  with  two  sureties  in 
the  sum  of  £100  each,  upon  condition  to 
render  himself  in  execution  if  his  said  con- 
viction should  be  upheld. 

10.  The  question  of  law  for  the  considera- 
tion of  the  court  is  whether  the  evidence  of 
the  witness,  Arthur  Charles  Walker,  was 
properly  admitted  or  not. 

Dated  January  24th,  1905, 
P.  C.  Gates, 
Recorder  of  the  county 
borough  of  Brighton. 

E,  F,  Humphry 9y  for  the  defence,  referred 
to  R.  V.  Holt  (I860),  30  L.  J.  M.  C.  11  ; 
Rex  V.  Wyatt,  [1904]  1  K.  B.  188  •  68  J.  P. 
31  ;  R,  V.  Rhodes,  [1899]  1  Q.  B.  77 ;  62 
J.  P.  774 ;  and  to  Rex  v.  OUis  (1900), 
69  L.  J.  M.  C.  918  ;  64  J.  P.  518. 

Raven,  for  the  prosecution,  was  not  called 
upon. 

Alvbrstone,  L.C.J. — I  have  no  doubt 
whatever  this  evidence  was  admissible. 
The  false  pretences  alleged  were,  "that  the 
defendant  came  from  the  Mercantile  Syndi- 
cate, Limited,  of  Coventry  House,  South 
Place,  Finsbury,  in  the  city  of  London,  and 
that  the  said  syndicate  were  opening  branch 
houses  in  Brighton,  and  that  the  goods 
which  he,  the  defendant,  ordered  and  ob- 
tained were  for  the  said  Mercantile  Syndi- 
cate, and  that  the  defendant  was  their 
local  representative."  The  defence  set  up 
was  that  he  was  only  giving  the  syndicate 
as  a  reference.  The  transaction  in  question 
was  the  furnishing  of  an  office.  Probably 
if  he  could  have  got  all  the  things  ho  re* 
quired  at  one  place  he  would  have  done  so, 
and  it  would  not  have  been  necessary  for 
him  to  have  gone  on  to  the  second  place  as 
he  did,  and  buy  the  rest  of  the  things  a  few 
days  later.  Upon  the  grounds  pointed  out 
by  Hebschell,  L.C«  in  MaJdn  v.  AU.-Gen. 
far  New  South  Wales,  [1894]  A.  C.  67,  I 
should  have  thought  that  this  evidence  was 
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clearly  admissible.  It  is  all  part  of  the 
same  system  of  fraud.  I  do  not  think  it 
too  much  to  say  that  the  fact  that  was 
proved  was  conclusive,  and  it  seems  some- 
what odd  if  it  should  be  held  to  be  irrele- 
vant. As  to  the  authorities  I  have  nothing 
to  add  to  what  I  said  in  Eex  v.  Wj/att, 
guprcty  or  to  what  Hebschell,  L.C.,  said  in 
MaJcin  v.  Att.-Gen,  for  New  South  Wales, 
As  to  R,  V.  Holt^  supra,  if  that  case  is 
supposed  to  lay  down  the  proposition  that 
simply  because  a  transaction  might  be 
provwl  which  would  establish  another 
offence  the  evidence  was  therefore  inadmis- 
sible, then  that  case  is  wrong.  But  it  did 
not  mean  anything  of  the  kind.  All  that 
appears  from  the  case  is  that  on  two 
separate  occasions  the  prisoner  had  made 
separate  false  pretences,  and  ErlEj  C.J., 
merely  said  that  on  the  facts  stated  in  the 
case  they  could  not  find  any  ground  for 
saying  that  the  evidence  was  admissible, 
what  in  his  opinion  would  have  made  it 
admissible  is  not  stated.  In  the  present 
case  I  think  the  evidence  all  relates  to  one 
transaction. 

Kennedy,  J.yl  am  of  the  same  opinion. 
I  think  this  evidence  was  clearly  relevant 
to  the  matter  to  be  decided. 

Ridley,  J. — I  agree.  I  do  not  think  my 
judgment  in  B.  v.  Ollis  is  in  conflict  with 
my  present  decision.  The  question  to  be 
decided  in  each  case  is.  Have  the  circum- 
stances sought  to  be  given  in  evidence  a 
direct  bearing  upon  the  question  in  issue  ? 
In  E,  V.  Ollis  I  thought  that  the  facts 
sought  to  be  proved  had  no  bearing  upon 
the  issue.  :  Tne  facts  must  be  appliea  to 
each  individual  case.  In  the  present  case  I 
agree  with  the  judgment. 

Channell,  J. — I  agree.  The  principles 
to  be  applied  have  now  become  quite  clear. 
The  whole  difficulty  lies  in  the  application 
of  the  different  facts  to  these  principles. 

Phillimoke,  J. — I  agree  that  this  convic- 
tion should  be  supported. 

Conviction  affirmed. 

Solicitor  for  the  prosecution :  Hugh  J. 
Verrall. 

Solicitors  for  the  defence :  E.  W.  Hobbs 
and  Young. 


69  J.  P.  53. 


KING'S    BENCH    DIVISION. 


December  19,  1904. 

Mitchell  Bros,  v,  Woeksop  Union 
Assessment  Committee. 

Poor  rate— Assessment— Construction  of 
railway  line  -—  Movable  buildings 
erected  by  contractors  for  the  housing 
of  workmen. 

The  resjxmdentSy  the  appellants  at  quarter 
sessions,  were  the  contractors  to  con- 
struct a  line  of  railuoay.  In  order  to 
house  the  men  employed  upon  the  work 
they  erected  movable  structures  divided 
into  sleeping  and  dining  rooms.  At 
the  time  of  the  appeal  the  structures 
had  been  in  the  same  situation  for 
a  year. 

Held,  reversing  the  decision  of  quarter 
sessions,  that  the  structures  were  houses, 
and  rateable  as  such. 


3d  by  qua 

West  Riding  of  Yorks  on  the  hearing  of  an 
appeal  a^inst  a  rate  made  on  May  11th, 
1903,  which  was  tried  at  the  Christmas 
sessions  for  the  West  Riding  of  Yorkshire, 
holden  on  January  8th,  1904,  when  the 
court  of  quarter  sessions  allowed  the 
appeal  and  discharged  the  rate  subject  to 
the  opinion  of  the  High  Court  upon  this 
case. 

The  following  facts  were  proved,  or  for 
the  purpose  of  this  case  admitted,  namely  : 

1.  The  appellants,  Mitchell  Brothers,  are 
contractors  for  the  construction  of  a  double 
line  of  railway,  part  of  which  passed 
through  the  respondents'  district. 

2.  For  the  purpose  of  their  business  the 
appellants  deem  it  desirable  that  certain  of 
the  men  whom  they  employ  should  live 
near  the  work  upon  which  they  are  engaged, 
and  to  this  end  the  appellants  have,  by 
agreement  with  the  owners  or  occupiers  of 
four  pieces  of  land  at  Brancliffe  Bottoms, 
Dale,  and  South  Anston  respectively,  and 
with  the  railway  company  on  a  fifth  piece 
of  land  at  Cramtit,  the  property  of  the  said 
railway  company^  witnin  the  boundaries 
of  the  railwav  lines  when  the  same  are 
completed,  all  five   such   pieces   of   land 
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being  withia  the  respondents'  district, 
erected  upon  a  portion  of  each  of  the  said 
pieces  of  land  a  hut  or  structure  of  sub- 
stantially the  same  nature.  A  plan  of  one 
of  the  said  structures  is  annexed  to  and 
forms  part  of  this  case. 

3.  The  method  of  construction  of  the  said 
structures  is  as  follows :  Into  the  ground 
are  driven  wooden  stakes  about  five  feet 
apart ;  to  these  are  nailed  wooden  sills  or 
cross-pieces,  thus  forming  a  foundation  or 
platform  ;  wooden  uprights  are  nailed  to 
the  said  foundation,  and  to  the  uprights 
boarding  is  nailed.  The  fastening  of  the 
superstructure  to  the  said  foundation  or 
platform  is  of  a  degree  sufficient  to  keep 
the  said  superstructure  unaffected  by  wind 
or  storm.  The  said  huts  or  structures  are 
capable  of  bein^  readily  removed  by  the 
contractors  dunng  the  progress  of  the 
works,  or  upon  the  completion  of  the 
works,  without  damage  to  the  ground,  and 
contain  no  sanitary  arrangements.  There 
is  a  roof  of  corrugated  iron,  and  the  interior 
of  the  structure  is  lined  with  match- 
boarding.  The  structures  are  heated  by 
iron  stoves,  with  the  exception  of  the 
structure  at  South  Anston,  which  has  brick 
chimneys. 

4.  Each  of  the  said  structures  ^except 
the  structure  at  South  Anston)  is  divided 
internally  into  a  sleeping  room  (where  on 
an  average  about  twenty  men  sleep),  a 
living  room,  two  sleeping  rooms  for  a  care- 
taker and  his  family,  and  a  pantr^r ;  a  wash- 
house  of  similar  construction  is  erected 
near  to  each  of  the  structures.  The  struc- 
ture at  South  Anston  is  similarly  divided, 
but  is  used  as  to  two  rooms  as  offices  for  the 
officials  of  the  railway  company  exclusively ; 
as  to  two  other  rooms  as  offices  for  the 
appellants ;  and  as  to  the  remainder  for 
tne  accommodation  of  the  timekeeper  and 
his  family. 

5.  The  said  structures  have  been  in  their 
present  situation  for  upwards  of  one  year. 

6.  The  respondents  have  described  in  the 
valuation  list  each  of  the  aforesaid  premises 
under  the  name  of  "section"  ^with  the 
exception  of  the  premises  at  South  Anston. 
whicn  are  described  as  "  section  and  offices, 
and  in  the  demand  note  as  "  buildings  and 
other  hereditaments  not  being  agricultural 
land"),  and  have  assessed  the  same  at 
£10  m  respect  of  the  gross  estimated 
rental,  and  at  £6  ISs,  id.  as  the  net  rateable 
value. 

7.  It  was  admitted  bv  the  appellants 
that  for  the  purposes  of  this  case  it  the  said 
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premises  were  rateable  in  law  they  were  the 
persons  in  occupation  of  the  same. 

8.  The  assessments  of  the  lands  upon 
parts  of  which  the  said  structures  were 
erected  have  not  been  reduced  since  the 
erection  of  the  said  structures. 

9.  Upon  the  facts  we  were  of  opinion 
that  the  structures  in  question  were  not 
"  houses." 

10.  It  was  contended  by  the  appellants 
that  the  premises  were  not  I'ateable— first, 
because  uie  said  structures  were  chattels, 
and,  secondly,  because  the  premises  were 
merely  part  of  the  plant  used  by  the 
appellants  in  the  construction  of  the  rail- 
way, and  that  in  that  sense  only  was  the 
occupation  beneficial.  It  was  also  con- 
tended on  behalf  of  the  appellants  that  the 
rate  in  question  should  be  discharged, 
because  it  involved  a  claim  to  rate  the 
same  land  twice  over,  (a)  to  the  owner 
or  occupier,  (b)  to  the  appellants;  and. 
further,  it  was  contended  that  by  virtue  of 
s.  133  of  the  Lands  Clauses  Consolidation 
Act,  1846,  the  liability  for  the  poor  rate 
(particularly  as  to  the  huts  on  the  railway 
ground  at  Cramtit)  was  transferred  to  the 
railway  company.  It  was  further  con- 
tended that  the  huts  bein^  of  an  inflam- 
mable character,  and  entirely  devoid  of 
sanitary  arrangements,  were  not  "houses" 
under  the  Public  Health  Acts  or  otherwise, 
but  were  chattels  only. 

11.  It  was  contended  by  the  respondents 
that  the  premises  were  rateable— first, 
because  buildings  constructed  in  the 
manner  set  out  in  paragraph  3  of  thi. 
case  are  not  in  law  chattels;  secondly, 
because  the  said  structures  were  houses 
within  the  meaning  of  43  Eliz.  c.  2  ;  thirdly, 
because  under  the  description  "section' 
waA  included  the  land  on  which  the  said 
structures  were  erected,  and  therefore 
occupied  by  the  appellants  ;  fourthly, 
because  premises  which  are  otherwise 
rateable  are  not  any  the  less  rateable 
merely  by  reason  of  their  being  used  in 
connection  with  the  construction  of  a  rail- 
way ;  and,  fifthly,  because  s.  133  of  the 
Lands  Clauses  Consolidation  Act,  1845, 
has  not  the  effect  contended  for  by  the 
appellants. 

If  the  court  should  be  of  opinion  that  the 
contention  of  the  appellants  with  regard  to 
any  or  all  of  the  said  premises  is  correct, 
then  the  rate  in  respect  of  such  premises  is 
to  be  discharged;  otherwise  the  rate  and 
assessments  are  to  stand. 

Saml.  Roberts. 
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T.  E,  Elliton  {H.  W,  W.  WUberforce 
with  him),  for  the  appellants,  the  WorkRop 
Union  (the  respondents  at  quarter  Ressiona). 
— The  decision  of  the  quarter  sessions 
was  wrong.  These  wooden  structures  are 
houses,  and  not  chattels  onlv  ;  but  even  if 
they  were  chattels  they  could  be  taken  into 
consideration  as  enhancing  the  value  of  the 
land.  There  can  be  no  doubt  that  the 
contractors,  Mitchell  Brothers,  are  in  occu- 
pation, and  exclusive  occupation.  It 
cannot  be  contended  that  they  are  mere 
licensees.  The  point  that  these  structures 
can  be  easily  moved  from  place  to  place  is 
not  a  good  one,  for  in  the  present  case  the 
structures  have  been  in  one  place  for  over 
a  year. 

C.  A.  Rusull,  K.C.  {H.  T.  Waddy  with 
him),  for  the  respondents. — The  contractors 
are  not  liable  in  respect  of  these  structures. 
They  are  simply  licensees,  because  there  is 
no  question  of  these  structures  becoming 
part  of  the  soil  so  as  to  pass  to  the  owner 
or  occupier.  They  remain  the  oroperty  of 
the  contractors,  and  it  is  intendea  that  tney 
should  be  moved  from  place  to  place  as  the 
necessities  of  the  work  may  require  it.  It 
is  clearly  to  be  inferred  from  the  facts 
as  stated,  that  there  was  no  lease  of  the 
land  on  which  these  structures  stood  to  the 
contractors.  In  R.  v.  Assessment  Committee 
of  St.  Pancras  (1877),  2  Q.  B.  D.  581  ; 
41  J.  P.  662,  it  was  held  that  where  a 
person,  in  consideration  of  a  yearly  pay- 
ment, had  permission  from  the  owner  ot  the 
land  to  amx  to  such  land  hoardings  for 
advertising  purposes,  and  such  hoardings 
were  accordingly  fixed,  but  not  in  such  a 
way  as  to  necessitate  any  disturbance  of 
the  soil  if  they  were  removed,  or  as  to 
indicate  any  intention  on  the  part  of  the 
owner  that  there  should  be  a  penuanent 
occupation  of  any  part  of  the  land  by  the 
person  erecting  the  hoarding,  that  such 
person  was  not  rateable  as  an  occupier 
of  an  advertising  station.  The  decision 
of  the  quarter  sessions  was  therefore 
correct. 

Alverstone,  L.C.  J.— From  the  time  this 
case  has  been  understood  by  us  we  have 
had  no  doubt  about  it^  and  I  can  only  think 
that  the  quarter  sessions,  from  that  which 
was  stated  in  this  case,  may  have  been 
confused  by  the  number  of  absolutely 
unarguable  points  that  appear  to  have 
been  taken  before  them.  All  that  we  know 
is  what  is  stated  in  the  case,  and  that  states 
in  paragraph  2 :  "By  agreement  with  the 
owners    and   occupiers  of  four    pieces  of 
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land,''  the  appellants,  Messrs.  Mitchell, 
erected  huts  or  structures  of  a  certain  kind, 
and  then  it  goes  on  to  describe  the  nature 
of  the  structures,  showing  that  there  was  a 
complete  possession  for  the  time  being 
(I  say  "for  the  time  being"  so  as  not  to 

})reclude  Mr.  RvMelVs  argument)  of  the 
and  on  which  the  houses  stood.  They 
were  erected  and  remained  there  for  more 
than  a  year.  Therefore  no  question  arises 
about  tne  rateable  time  or  the  rateable 
period.  And  it  was  distinctly  admitted  by 
the  appellants  that  if  the  premises  were 
rateable  in  law,  they  were  the  persons  in 
occupation  of  the  same  ;  there  cannot  have 
been  a  much  more  distinct  admission  of  it, 
as  Mr.  Ellison  said.  And  that  being  the 
statement,  it  must  have  been  that  they 
desired  to  raise  the  movability  point,  or 
some  of  the  other  points,  admitting  that  if 
such  structure  there  occupying  the  land  for 
the  period  stated  in  the  case  was  a  rateable 
hereditament  they  were  then  i)er8ons  liable. 
Now,  I  do  not  think  there  is  any  doubt 
about  the  law  now.  On  the  one  side,  if 
there  is  no  occupation  at  all,  or  no  exclu- 
sive occupation,  but  a  mere  licence  to  use  a 
part  of  tne  premises  which  remained  in  the 
occupation  of  their  owner  or  tenant,  as  in 
the  advertisement  hoarding  case  before  the 
Act,  or  as  in  London  and  North  Western 
Rail.  Co.  V.  Buchmaster  (1874),  L.  R. 
10  O.  B.  444 ;  39  J.  P.  692,  the  case  about 
stables  at  Clapham  Junction,  there  is  no 
rateability.  If  there  is  exclusive  ix)ssession 
or  occupation  of  a  portion  of  land  for  a 
suflRcient  time,  then,  whatever  yon  call  it 
in  the  agreement,  there  is  rateability.  That 
is  the  decision  in  the  House  of  Lords  in  the 
HaXhyns  Case  (Holywell  Union  v.  Udlkyn 
District  Mines  Drainage  Co.^  [1895]  A.  C. 
117  ;  59  J.  P.  566).  In  this  case  1  am  utterly 
unable  to  understand  how,  if  a  man  goes 
on  to  land  and  erects  a  wooden  structure 
upon  it  of  this  character,  he  is  any  the  less 
occupier  because  he  has  a  right  to  pull  the 
structure  down  and  move  it  into  another 
piece  of  land  when  it  pleases  him  to  do  so ; 
and  if  he  has  occupied  it  for  sufficient  time 
he  is  rateable.  I  think  the  decision  of  the 
court  of  quarter  sessions  ought  to  have 
been  that  tnese  appellants,  Messrs.  Mitchell, 
were  rateable  in  respect  of  these  premises. 
No  question  of  value  arises  here.  I  am  not 
deciding  that  they  are  rateable  in  respect  of 
occupation  of  the  land,  enhanced  by  the 
fact  that  they  have  put  structures  on  it 
and  used  the  land  for  that  purpose.  I 
am  of  opinion  that  this  appeal  should  be 
allowed. 
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Kennedy,  J.— I  am  of  the  same  opinion, 
and  have  nothing  to  add. 


Ridley,  J.— I  agree. 


Appeal  cUlowed, 


Solicitors  for  the  Worksop  Union,  the 
appellants  :  Tyrrell  Lewis,  Lewis  and 
Broadbent,  for  J.  S.  and  C.  A.  Whall, 
Worksop. 

Solicitors  for  the  respondents  (Mitchell 
Bros.):  Bell,  Brodrick  and  Gray,  for 
Rodgers  &  Co.,  Sheflfield. 
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December  19,  1904. 

Rex  v.  Kettle  ;  Ex  parte  Ellis. 

Summary  jurisdiction— Statement  of  Case 
— Refusal  by  magistrate— Recognisance 
with  .surety  entered  into  by  appellant 
— Mandamus  to  state  Case— Death  of 
surety  —  Necessity  for  fresh  recognis- 
ance—Summary Jurisdiction  (Appeals) 
Act,  1867  (20  &  21  Vict.  c.  43),  ss.  3,  5. 

TJie  applicant  had  been  summoned  by  the 
London  County  Cauneily  and  an  order 
VH18  made  against  him  by  the  magis- 
trate;  the  ajyplicant  a^kea  the  magis- 
trate to  state  a  case,  which  was  refused. 
Ttoo  or  three  days  after ^  the  applicant 
entered  into  a  recognisance  with  a  surety. 
At  a  later  date  a  rule  for  a  mandamus 
to  the  magistrate  to  state  and  sign  a 
case  uKis  made  absolute.  The  magis- 
trate accordingly  stated  and  signed 
the  case,  but  refused  to  deliver  it  to  the 
applicant  until  fresh  recognisances  had 
been  entered  into,  the  afyplicant  having 
become  bankrupt  and  his  surety  having 
died  before  the  rule  had  been  made 
absolute.  The  applicant  applying  for 
a  mandamus, 

Held,  that  cu  security  had  already  been 
given  in  accordance  with  s.  3  of  the 
Summary  Jurisdiction  (Appeals)  Act, 
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1857,  the  case  must  be  delivered  by  the 
mcLgistrate  without  further  sectirity 
being  given. 

Rule  nisi  calling  upon  Rupert  Kettle,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  to  show  cau.se  why  he 
should  not  deliver  to  James  Ellis,  the  appli- 
cant, a  ca.se  stated  and  signed  bv  the  magis- 
trate between  the  applicant  ana  the  London 
County  Council. 

The  following  facta  appeared  from  the 
affidavits:  James  Ellis,  the  present  ap- 
plicant, had  been  summoned  by  the 
London  County  Council  in  August,  1903, 
for  erectine  a  building  in  Cedar  Grove, 
Charlton,  beyond  the  general  line  of 
buildings  contrary  to  the  London  Build- 
ing Act.  1894,  and  had  been  ordered  to 
demolisn  a  portion  of  the  building  and  to 
pay  a  fine  of  40s.  The  applicant  thereupon 
applied  to  the  magistrate  to  state  a  case  for 
tne  opinion  of  tne  High  Court,  but  the 
magistrate  refused  to  grant  it.  On  August 
17th,  1903,  two  or  three  days  after  his  re- 
fusal, the  applicant  stated  to  the  magistrate 
that  ne  desired  to  enter  into  a  recognisance, 
and  the  latter  informed  him  that  he  shoida 
require  a  recognisance  by  himself  and  one 
surety  in  £50,  and  that  he  might  enter  into 
the  recognisance  for  what  it  was  worth. 
The  recognisance  of  the  applicant  was  taken 
on  the  same  day,  and  that  of  his  surety  on 
Au^st  22nd.  On  August  20th,  1903,  the 
applicant  obtained  from  the  judge  in 
chambers  a  rule  nid  calling  upon  the  magis- 
trate to  show  cause  why  be  should  not  be 
ordered  to  state  a  case,  and  on  December 
17th,  1903,  the  rule  was  made  absolute. 
Meantime,  on  September  10th,  1903,  the 
surety  died,  and  on  October  13th,  1903,  the 
applicant  was  a4judicated  bankrupt.  On 
the  order  of  December  17th,  1903,  being 
served  on  the  magistrate  he  intimated  that, 
in  his  opinion,  fresh  recognisances  were 
neceasary.  The  case  was  then  got  ready  by 
the  magistrate,  but  on  April  28th,  1905,  he 
declined  to  hand  it  over  until  fresh  recog- 
nisances had  been  entered  into,  as  it  ap- 
peared to  him  that,  in  view  of  s.  5  of  20  & 
21  Vict.  c.  43,  before  delivering  the  case 
which  he  had  stated  and  signed  pursuant  to 
the  order  of  December  17tn,  1903,  he  must 
require  a  recognisance  to  be  entered  into 
upon  that  case — namely,  such  a  recogni- 
sance as  was  sufficient  at  the  time  of  the 
delivery  of  the  case.  He  also  had  great 
doubt  whether  the  previous  recognisance 
could  be  construed  as  applving  to  the  costs 
of  the  case  stated  by  order  of  the  court, 
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whether  the  surety's  estate  could  be  made 
liable  upon  a  recognisance  which  did  not 
come  into  operation,  if  at  all,  till  after  his 
decease,  and  whether  this  kind  of  recogni- 
sance could  be  enforced  against  the  estate 
of  a  deceased  surety.  He  offered  to  deliver 
the  case  on  a  fresh  recognisance  in  £50 
being  entered  into.  The  applicant  then 
obtained  the  present  rule. 

The  Summary  Jurisdiction  (Appeals)  Act, 
1857  (20  &  21  Vict  c.  43),  s.  3,  enacts  :  "  The 
ap^Uant}  at  the  time  of  making  such  appli- 
cation "  (i.e.,  for  a  case  to  be  stated)  *'  and 
before  a  case  shall  be  stated  and  delivered 
to  him  by  the  justice  or  justices,  shall  in 
every  instance  enter  into  a  recognisance 
before  such  justice  or  justices,  or  any  one  or 
more  of  them  or  any  other  justice  exercis- 
ing the  same  jurisdiction,  with  or  without 
surety  or  sureties,  and  in  such  sum  as  to  the 
justice  or  justices  shall  seem  meet,  con- 
ditioned to  prosecute  without  delay  such 
appeal,  and  to  submit  to  the  judgment  of 
tne  superior  court,  and  pay  such  costs  as 
may  be  awarded  by  the  same.    .    .     " 

Section  5. — "  Where  the  justice  or  justices 
shall  refuse  to  state  a  case  as  aforesaid,  it 
shall  be  lawful  for  the  appellant  to  apply  to 
the  (!k)urt  of  Queen's  Bench,  upon  an  affi- 
davit of  the  facts,  for  a  rule  calling  upon 
such  justice  or  justices,  and  also  upon  the 
respondent,  to  show  cause  why  such  case 
should  not  be  stated  ;  and  the  said  court  may 
make  the  same  absolute  or  discharge  it, 
with  or  without  payment  of  costs,  as  to  the 
court  shall  seem  meet ;  and  the  justice  or 
justices  upon  being  served  with  such  rule 
absolute,  shall  state  a  case  accordingly, 
upon  the  appellant  entering  into  such  recog- 
nisance as  IS  hereinbefore  provided." 

DcUdy  showed  cause.— The  magistrate 
was  right  in  deciding  that  the  case  should  not 
be  handed  out  to  the  applicant  unless  proper 
recognisances  were  entered  into.  Section  5 
of  the  Summary  Jurisdiction  (Appeals)  Act, 
1857,  shows  that  the  recognisance  is  to  be 
entered  into  after  the  court  has  ordered  the 
case  to  be  stated.  In  the  present  case  the 
applicant  has  become  bankrupt  since  the 
date  of  his  entering  into  a  recognisance  and 
his  surety  has  died.  It  would  be  very  diffi- 
cult to  enforce  such  recognisances.  Scire 
facias  is  not  applicable.  There  is  a  dis- 
tinction between  enforcing  recognisances 
entered  into  before  a  ma^strate  and  recog- 
nisances for  good  behaviour. 

Alybbstoke,  L.C.J.,  referred  to  Stan- 
he^  V.  Thorsbtf  (1865),  L.  R.  1  C.  P.  123 ; 
30  J.  P.  342. 
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GoveTy  in  support  of  the  rule.— These 
recognisances  are  clearly  still  available  and 
no  fresh  ones  are  necessary.  The  words  as 
"  hereinbefore  provided  "  at  the  end  of  s.  5  of 
the  Summary  Jurisdiction  (Appeals)  Act, 
1857,  clearly  refer  to  s.  3  of  the  same  Act, 
which  relates  to  recognisances  being  entered 
into  at  the  time  of  applying  for  the  case. 
He  also  referred  to  rule  15  of  the  Sum- 
mary Jurisdiction  Rules,  1886.  [He  was 
stopped.] 

Alveestonb,  KCJ.— This  case  is  cer- 
tainly one  of  difficultv,  but  Mr.  Daldy  has 
very  clearly  explained  everything  to  us,  and 
has  put  the  points  which  could,  no  doubt, 
have  been  further  elaborated  by  Mr.  Gover, 
in  the  way  we  appreciate  them.  It  must 
be  taken  in  this  case,  in  favour  of  the  person 
who  moved  the  rule,  that  security  has  been 
given  in  accordance  with  s.  3.  I  agree  with 
what  Mr.  Daldy  said ;  I  can  see  how  material 
it  is  that  the  security  could  be  enforced.  If 
Mr.  Daldy  could  have  said  either  that  no 
security  was  given  under  s.  3,  or  that  the 
magistrate  had  no  power  to  take  security 
at  tnat  stage  because  he  had  not  made  up 
his  mind  whether  he  would  grant  a  case  or 
not,  or  because  he  thought  he  was  going  to 
refuse  it,  then,  I  think,  ne  would  have  gone 
a  lonff  way  to  convince  us  that  the  rule 
should  be  dischargod.  It  seems  to  me  im* 
possible  to  say  that  it  was  not  within  the 
power  of  the  ma^strate  to  take  the  recog- 
nisance at  that  time.  The  section  says  the 
appellant  at  the  time  of  making  such  applica- 
tion, and  before  the  case  shall  be  stated  and 
delivered  to  him  by  the  justice,  shall  in 
every  instance  enter  into  recognisances. 
That  is  perfectly  true.  I  think  the  later 
cases  have  put  a  construction  on  that  section. 
In  Chapman  v.  Bobinson  (1858),  1  El.  &  El. 
25,  it  was  decided  that  tne  security  was 
good  if  it  were  given  within  three  days. 
The  second  case,  that  of  Stanhope  v. 
ThornhVy  mpra^  goes  further  and  says  it  is 
good  if  the  security  is  given  before  the 
case  is  issued,  if  the  application  had  been 
made  within  three  days.  But  none  of  those 
cases  throw  any  doubt  on  the  right  and  the 
jurisdiction  of  the  magistrate  to  take  the 
recognisances  at  the  time  of  making  the  ap- 
plication. Therefore,  as  I  have  said,  even 
taking  Mr.  Kettle's  ver3r  fair  statement  on 
his  affidavit,  supplementing  what  the  appli- 
cant has  said,  I  think  we  must  take  it  tnat 
there  was  an  application  made  to  the 
magistrate  to  take  tne  recognisances  at  the 
time  when  it  was  within  his  jurisdiction 
to  take  them.  The  only  other  point  is, 
aye  or  no,  does  the  fact  that  the  magistrate 
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afterwards  refused  to  state  a  case,  and  that 
this  court  has  since  ordered  on  a  rule  abso- 
lute the  case  to  be  stated  —  does  that 
fact  create  any  difference  and  necessitate 
further  recognisances.  I  admit  that  s.  5 
affords  ground  for  Mr.  J)aldi/8  argument, 
because  it  says:  "...  .  the  justice  or 
justices  upon  being  served  with  such  rule 
absolute,  shall  state  a  case  accordingly,  upon 
the  appellant  entering  into  such  recog- 
nisance as  is  hereinbefore  provided."  That 
was  obviously  necessary  m  order  to  pre- 
vent the  person  claiming  the  case  on  the 
rule  without  having  given  security ;  and 
under  the  circumstances  it  seems  to  me  that 
"  as  is  before  provided  "  may  be  well  satis- 
fied, not  only  W  the  form  and  nature  of  the 
securitjT,  but  also  by  saying  it  is  security 
which  is  to  be  taken  in  the  way  contem- 
plated by  s.  3  ;  and,  on  that  construction,  it 
would  rather  help  Mr.  Gov^s  argument, 
because  he  says  tnat  s.  5  is  to  be  effective 
if  the  appellant  has  fulfilled  what  is  the 
condition  required  by  a.  3.  Therefore,  it 
seems  to  me,  taking  the  facts  before  us 
now,  there  was  a  security  given  in  accor- 
dance with  s.  3,  and  that  security  is 
effective  for  whatever  it  may  be  worth 
against  the  persons  who  became  either 
principal  debtor,  or  surety  for  the  prin- 
cipal debtor,  and  the  condition  is  the  same 
to  prosecute  the  appeal  and  j)ay  the  costs  of 
the  application  on  a  case  being  stated.  In 
those  circumstances  it  seems  to  me  im- 
ix>8sible  for  us  to  say  the  magistrate  was 
right  in  refusing  to  deliver  out  the  case 
without  a  further  security  being  given  by 
them  whatever  might  have  happened, 
assuming  there  had  been  no  security  under 
s.  3.  I  think  this  rule  should  be  made 
absolute. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  it  being  clear  (I  do  not 
think  Mr.  Daldy  challenges  the  contention) 
that  under  s.  3,  although  it  has  been 
decided  that  it  is  sufficient  if  the  recog- 
nisances are  in  fact  entered  into  before  the 
case  is  stated  and  delivered  out,  it  is  per- 
fectly correct,  if  one  may  say  so,  to  tender, 
and  there  is  nothing  in  the  section  to 
prevent  the  magistrate  accepting  the 
entering  into  recognisances  at  the  time 
of  application.  It  may  or  may  not  be 
granted  at  the  time  it  is  made;  indeed 
the  application,  I  think  is  made,  if  I  re- 
collect aright,  within  a  certain  time,  three 
days,  and  in  writing,  so  that  the  appli- 
cant may  very  well  not  know,  whetner 
the  case  will  be  granted,  but  he  has 
persons  who  are  willing  to  enter  into 
52 
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recognisances.  And  when  I  look  at  the 
form  of  recognisance,  it  is  conditioned  to  be 
liable  as  bail,  if  one  may  say  so,  to  a  certain 
extent,  and  refers  to  a  case  that  is  to  be 
stated.  Now  the  magistrate  afterwards 
declines  to  state  a  case.  Is  not  the  recog- 
nisance so  taken  (not  taken  in  the  slightest 
degree  in  contravention  of  the  statute, 
but  offered  and  taken  at  that  time)  a  valid 
recognisance  having  regard  to  that  case 
although  the  magistrate  declined  it  at  that 
time,  and  this  court  has  to  be  invoked  to 
direct  him  to  deliver  the  case  in  respect  of 
which  the  recognisance  has  been  offered  and 
taken  *?  When  we  come  to  look  at  s.  5, 1 
see  nothing  in  s.  5  which  justifies  that  con- 
tention. The  court  has  power  under  s.  5  to 
decide  that  the  case  must  be  stated.  We 
make  the  rule  absolute  for  the  statement  of 
the  case,  and  the  magistrate  on  being 
served  with  the  rule  absolute  is  to  state 
the  case  ui)on  the  appellant  entering  into 
such  recognisance  as  nereinbefore  provided. 
That  is,  I  think,  clearly  put  to  meet  the 
case,  which  is  a  common  case,  that  where 
a  magistrate  has  decided  and  refuses  to 
state  a  case,  no  one  dreams  of  offering  to 
enter  into  recognisances,  nor  is  any 
recognisance  taken  ;  and,  but  for  the  words 
at  the  end  of  s.  5,  it  might  be  that  there 
would  be  a  rule  absolute  to  state  a  case  with- 
out any  recognisance  havingever  been  entered 
into  at  all  before  the  case  is  delivered  and 
dealt  with.  Therefore,  it  was  necessary  to 
make  that  provision.  Is  there  anything  in 
this  section  fairly  read  that  practically 
vacates  the  value  of  the  recoj^isance 
entered  into  at  the  time,  or  practically  at 
the  time,  of  making  the  application,  because 
the  magistrate  ultimately  determines  not  to 
state  a  case  and  the  action  of  this  court 
has  to  be  invoked  1  If  a  recognisance  is 
duly  entered  into  to  abide  certain  conse- 
quences in  the  event  of  a  case  terminating 
unfavourably  to  the  appellant  it  seems  to 
me  there  is  no  jurisdiction  for  us  to  say 
that  that  is  a  recognisance  which  can  only 
be  treated  as  a  nullity. 

Ridley,  J.— I  am  of  the  same  opinion. 
I  confess  the  case  affords  some  difficulty, 
but  I  agree  with  the  judgments  of  my 
learned  brethren.  It  must  be  remembered 
that  the  recognisance  that  was  entered  into 
on  the  first  occasion  is  as  good  now  as  it 
was  then,  that  is  to  say,  I  am  not  having 
regard  to  objections  that  may  arise  as  to  the 
decease  of  a  surety.  As  to  that,  I  think  it 
does  not  relieve  the  surety,  but  the  surety 
is  under  the  same  obligations  now  as  he  was 
when  the  recognisance  was  entered   into. 
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The  appellant  is  to  prosecute  without  delay, 
to  submit  to  the  judgment  of  the  court,  and 
to  pay  such  costs  as  may  be  ordered.  The 
mere  lapse  of  time,  the  fact  that  before  the 
magistrate  does  state  a  case  an  application 
has  to  be  made  to  the  superior  court  to  ob- 
tain a  rule  to  order  him  to  do  so,  does  not 
relieve  the  surety  who  has  entered  into 
this  recognisiince,  and  it  is,  therefore,  as 
good  now  as  it  was  at  the  time  when  it  was 
made.  That  that  is  an  observation  that 
may  have  some  bearing  on  the  merits  of  the 
decision,  I  agree. 

Rule  absolute. 

Solicitors  for  the  applicant :  Henry 
Gover  &  Son. 

Solicitor  for  the  respondents :  W.  A. 
Blaxland. 
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January  18,  19,  1905. 

(SWINFEN  EaDY,  J.) 

SiMCOX  V.  Yabdley  Rural  District 
Council. 

Highway — Adjoining  ditch— Hedge— Pre- 
sumption of  ownership. 

Where  a  higkway  of  a  sjyecified  undth  has 
been  recently  laid  out  there  is  no  pre- 
sumption that  an  adjoining  ditch  and 
fi/edae  farm  part  of  ike  highway^  if  the 
highway  is  of  Uie  specified  undth  with- 
out  the  ditch  or  hedge. 

Action. 

The  facts  were  thus  stated  by  Swinfbn 
Eady,  J.  :  In  July,  1904,  the  plaintiff 
ascertained  that  the  defendant  council 
was  filling  in  a  ditch  ac^oining  his 
propertv,  and  cutting  a  hedge  ana  part 
of  the  bank  on  which  the  hedge  crows. 
On  July  18th,  the  plaintiff's  solicitor 
wrote  complaining.  The  answer  was  that 
the  surveyor  had  been  requested  to  dis- 
continue operations  pending  a  settlement  of 
the  question  of  boundary.    On  July  25th 
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the  matter  was  brought  before  a  committee 
of  the  defendant  council.  On  July  28th  the 
plaintiff's  solicitors  gave  pai*ticulars  of 
what  was  complained  of.  On  August  9th 
the  matter  was  oef ore  the  defendant  council, 
and  it  was  resolved  that  the  defendant 
council's  solicitors  should  be  instructed  to 
approach  the  plain tiff^s  solicitors  to  induce 
them  to  withdrawn  their  claim  on  the 
ground  that  an  improvement  had  been  made. 
The  solicitors  were  further  instructed  to 
enter  an  appearance  if  a  writ  of  summons 
was  issued. 

The  council  proceeded  with  the  work 
without  further  communication  with  the 
plaintiff.  On  August  24th  the  plaintiff 
moved  for  an  injunction,  and  as  the  work 
was  already  complete  the  defendant  council 
gave  an  undertaking  not  to  proceed 
further.  The  claim  of  the  council  was 
ownership  of  the  ditch  and  bank  and  hedge 
up  to  the  centre  of  the  fence  forming  the 
boundary.  The  road  is  not  an  ancient 
highway,  the  boundaries  of  which  are 
unknown  ;  it  was  recently  laid  out  and  its 
width  is  stated  in  an  Enclosure  Award, 
dated  March  19th,  1847.  By  the  certificate 
of  two  justices  of  the  peace  they  viewed  the 
public  road  on  October  8th,  1839,  and  it 
was  then  fully  formed,  completed  and 
repaired,  and  of  the  width  of  thirty  feet. 
The  road  so  set  out,  according  to  the 
plaintiff's  evidence,  can  still  be  traced.  In 
parts  there  are  buildings  on  each  side,  in 
parts  banks.  There  are  indications  of  the 
line  of  road  on  the  south  side,  so,  taking 
thirty  feet  across,  you  get  the  limits  of  the 
road.  The  ditch  and  bank  in  question  are 
on  the  north  side.  It  appears  from  the 
award  that  the  predecessor  of  the  plaintiff 
had  to  fence  the  land  awarded  to  him,  and 
the  ditch  in  (juestion  only  extended  to  the 
boundary  of  the  triangular  plot  allotted  to 
him. 

Evey  K.C.,  and  Gatey,  for  the  plaintiff. 

Macnaghten,  K.C.,  and  Eolt,  for  the 
defendants. 

SwiNFEN  Eady,  J.,  after  stating  the  facts 
said  :  On  the  facts  before  me,  I  conclude 
the  hedge  and  bank  were  made  when  the 
land  was  enclosed  pursuant  to  the  award. 
In  my  judgment  the  ditch  is  on  the  extreme 
end  of  the  land  belonging  to  the  then 
owner  of  the  north  side,  and  no  imrt  of  the 
ditch  is  on  the  highway.  There  is  no 
ground  for  concluding  that  it  was  made  by 
the  highway  authority.  It  is  not  disputed 
that  the  hedge  has  been  trimmed  by  and 
on  behalf  of  the  plaintiff.    The  defendant 
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council  adduced  some  evidence  as  to  the 
ditch,  but  none  as  to  the  hedge.  The 
plaintiff  from  time  to  time  cleaned  the 
ditch.  As  to  the  evidence  of  the  defendant 
council,  it  must  be  observed  that  the 
frequency  with  which  the  ditch  was  cleansed 
has  been  exaggerated.  The  evidence  of 
one  witness,  that  after  rain  he  cleared 
away  leaves  so  that  water  could  run  into 
the  ditch  is  the  probable  explanation.  The 
position  of  the  drain  fiyye  aoes  not  look  as 
if  the  high wav  authority  was  the  owner  of 
the  ditch.  The  plaintiff  relies  on  the  fact 
that  when  building  on  the  north  side,  the 
building  lessee  filled  up  the  ditch  and  put 
in  a  pipe.  The  acts  of  ownership  are  of 
much  more  weight  than  the  acts  of  a 
surveyor  to  let  water  run  freely  away.  I 
conclude  that  the  ditch,  hedge  and  bank 
arc  the  property  of  the  plaintiff.  The  inter- 
ference by  cutting  away  the  bank  was 
wholly  unjustified,  and  caused  by  the  mis- 
taken view  of  the  surveyor  that  the  road 
extended  to  the  centre  of  the  hedge.  The 
question  is  what  relief  should  be  given? 
The  dama^  to  the  hedge  is  put  at  £30,  and 
the  plaintiff  claims  £80,  tne  fee  simple 
value  of  his  land  at  4s.  a  square  yard,  but 
the  defendant  council  does  not  want  to  buy. 
The  proper  order  will  be  to  direct  the 
defendant  council  to  pay  the  £30  for  damage 
to  the  hedge  and  replace  the  ditch,  but  the 
order  will  not  extend  to  the  portions  of  the 
ditch  which  have  been  filled  up  by  building 
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Solicitors  for  plaintiff:  Kingsford,  Dor- 
man  &  Co.,  for  Arnold  &  Son,  Birmingham. 

Solicitors  for  defendant  :  Powell  and 
Rogers. 


December  20,  1904. 

Yorkshire  (Woollen  District)  Electric 
Tramways,  Limited  v.  Ellis. 

Light  railway— Electric  tramway— "  Hack- 
ney carriage  "  —  "Omnibus  "—"Tram- 
car" — Rails  laid  in  street— Licence — 
Town  Police  Clauses  Act,  1847  (10  & 
11  Vict  c.  89),  s.  37— Town  Police 
Clauses  Act,  1889  (52  &  53  Vict.  c.  14), 
ss.  3,  4— Light  Railways  Act,  1896 
(59  &  60  Vict.  c.  48). 

The  resjxmdent^  t/ie  toicn  clerk  of  a  boroughy 
brought  an  inforvuition  against  the 
apjMantSy  alight  railway  conipant/y/or 
jyemiitting  one  of  their  tramcars  to  be 
used  as  a  hackney  carriage  plying  for 
hire  vfithout  a  licence  from  the  corpora- 
tion. 

Held,  that  a  carriage  of  a  light  railway 
constructed  under  an  order  made  under 
the  Light  Bailufays  Act,  1896,  and 
running  on  lines  laid  in  the  streets  of 
the  borough  is  not  ^^an  omnibus^ 
within  the  meaning  of  s,S  of  the  Toum 
Police  Clauses  Act,  1847,  nor  a  "  tram- 
car  **  within  the  meaning  of  the  Toum 
Police  Clauses  Act,  IH89,  out  was  sub- 
ject only  to  the  provisions  of  the  statutes 
affecting  light  railways. 

Case  stated  by  the  justices  in  and  for  the 
borough  of  Dewsbury. 

An  information  was  preferred  on  May 
10th,  1904.  by  Hiram  Ellis,  town  clerk  of 
the  borougn  of  Dewsbury  (hereinafter  called 
the  respondent),  against  the  Yorkshire 
(Woollen  District)  Electric  Tramways, 
Limited  (hereinafter  called  the  appellants), 
for  that  they,  the  appellants  on  May  10th, 
1904,  at  Dewsbury,  aforesaid,  being  the 
proprietors  of  a  certain  carriage,  to  wit,  a 
tramwav  car  No.  11,  did  permit  tne  same  to 
be  used  as  a  hackney  carriage,  plying  for 
hire  within  the  borough  of  Dewsbury  with- 
out having  obtained  a  licence  from  the 
mayor,  alaermen.  and  burgesses  of  the 
borough  of  Dewsoury  for  such  carriage  so 
to  ply  for  hire  as  required  by  s.  37  of  the 
Town  Police  Clauses  Act,  1847,  which  in- 
formation was  heard  and  determined  by 
the  justices  who  convicted  the  appellants. 
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Yorkshire  (Woollen  District)  Elec- 
tric Tramways,  Limited  v,  Ellis. 
UjK)n  the  hearing  of  the  said  information 
the  follo^ving  facts  were  admitted  or  proved 
in  evidence  : 

The  appellants  were  the  proprietors  of 
the  carriage  intended  to  be  referred  to  in 
the  information. 

That  such  carriage  was  similar  to  a  tram- 
car  worked  by  electrical  energy  and  was 
constructed  for  and  used  by  the  apiJcUants  to 
run  over  their  light  railways  under  and  by 
nature  of  the  provisions  of  the  Spen  Valley 
Light  Railways  Order,  1901,  and  the 
Spen  Valley  Light  Railway  (Extensions) 
Order,  1901,  both  Orders  being  made 
under  the  Light  Railways  Act,  1896,  and 
forms  a  jmrt  of  the  rolling-stock  equipment 
for  the  railways  authorised  to  be  provided 
therefor  by  the  said  Orders  and  Acts. 

That  such  light  railway  was  in  all  similar 
respects  to  a  tramway  and  ran  through  the 
public  streets  of  Dewsbury  and  the  adjoin- 
ing districts. 

On  Mav  10th,  1904,  the  said  carriage  was 
used  by  the  appellants  to  carry  passengers  at 
separate  fares  within  the  borough  of  JDews- 
burv. 

^  That  the  said  carriage  had  not  been 
licensed  by  the  said  mayor,  aldermen  and 
burgesses  of  the  borough  of  Dewsbury,  and 
that  no  application  for  any  such  licence  had 
been  made. 

The  respondent  contended  that  such  car- 
riage was  an  omnibus  within  the  meaning 
of  the  Town  Police  Clauses  Act,  1889.  that 
it  must,  therefore,  be  deemed  to  be  included 
within  the  term  "hackney  carriage"  in 
8S.  37  and  45  of  the  Town  Police  Clauses 
Act,  1847,  and  that  the  appellants  per- 
mitted the  same  to  be  used  as  a  hackney 
carriage  plying  for  hire  within  the  said 
borough  contrary  to  the  provisions  of  the 
last-mentioned  section. 
The  appellants  contended  : 
That  such  carriage  was  in  any  event  not 
an  omnibus  within  the  meaning  of  the 
Town  Police  Clauses  Act,  1889,  nor  a  hack- 
ney carrii^e  within  the  meaning  of  the 
Town  Police  Clauses  Act,  1847. 

That  by  reason  of  the  Light  Railways 
Act  1896,  and  the  said  Spen  Valley  Light 
Railways  Orders,  the  provisions  of  the  said 
Town  Police  Clauses  Acts,  did  not  apply  to 
such  carriage,  and,  in  any  case,  no  such 
licence  as  was  referred  to  in  the  information 
was  required  therefor. 

That  the  said  carriage  was  not  onlv 
licensed  to  be  used  by  the  said  Light  Rail- 
ways Orders,  but  was  required  to  to  so  used. 
That  the  said  carriage  did  not  ply  for  hire 
within  the  meaning  of  the  said  Acts. 
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Our  attention  was  also  called  by  the  ap- 
pellants to  the  following  reported  cases :  Citt/ 
and  South  London  Rail,  Co,  v.  London 
County  CmincU,\\m\]  2  Q.  B.  513;  and 
Surrey  Conimerdal  Dock  Co,  v.  Bemiondsey 
C'orportt<io?t,[1904]lK.B.474.  The  justices, 
by  a  majority,  were  of  opinion  that  the  said 
carriage  was  an  omnibus  within  the  mean- 
ing of  the  Town  Police  Clauses  Act,  1889, 
and,  therefore,  a  hackney  carriage  within 
the  meaning  of  ss.  37  and  45  of  the  Town 
Police  Clauses  Act,  1847,  that  the  provisions 
of  these  Acts  applied  to  such  carriage,  and 
were  not  overridden  by  the  Spen  Valley 
Light  Railway  Order,  1901,  and  the  ap- 
pellants had  been  guilty  of  an  offence  under 
8.  45  of  the  Town  Police  Clauses  Act,  1847, 
in  permitting  such  carriage  to  be  used  as  a 
hacknev  carriage  plying  for  hire  within  the 
borougn  of  Dewsbury  without  having 
obtained  a  licence  for  the  same. 

The  question  for  the  opinion  of  the  court 
is.  Whether  upon  the  above  statement  of 
facts  we  came  to  a  correct  determination  in 
point  of  law,  and  if  not  what  should  be  done 
m  the  premises  ? 

H.  Thackrah. 

J.  J.  Barstow. 

Leo.  a.  Fox 

Chorley  Fox. 

DanchwertSs  K.C.  (with  Yamy  Llewellyn 
Davie$\  for  tne  appellants. — This  carriage 
is  not  an  "  omnibus "  within  the  meaning 
of  the  Town  Police  Clauses  Act,  1847,  so 
as  to  require  a  licence  from  the  local  autho- 
rity, nor  is  it  a  "  tramcar  "  within  the  mean- 
ing of  the  Town  Police  Clauses  Act,  1889, 
which  enables  local  authorities^  to  make 
reflations  as  to  tramcars.  It  is  a  light 
railwajr  made  under  a  special  statute  deal- 
ing with  light  railways.  It  is  clear  from 
the  provisions  of  that  Act  that  light  rail- 
ways were  to  be  subject  to  the  same  legisla- 
tion as  railways,  which  would  exclude  any 
interference  with  them  by  the  local  autho- 
rities. The  disadvantages  of  such  control 
are  obvious.  The  same  light  railways  run 
through  the  districts  of  various  local  autho- 
rities whose  reflations  and  requirements 
might  be  very  different  and  even  conflicting. 

Macmorran,  K.C.  (with  him^  C,  F,  Prit- 
chard),  for  the  respondent. — This  carriage 
is  an  omnibus  witnin  the  meaning  of  the 
Town  Police  Clauses  Act,  1847,  and  even  if 
it  is  not  it  is  certainlv  a  "  tramcar  "  running 
on  rails  laid  througn  the  streets  of  the 
borough,  and  the  local  authority  are  there- 
fore entrusted  with  the  control  under  the 
Town  Police  Clauses  Act,  1889. 
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tric Tramways,  Limited  v,  Ellis. 

Alverstone,  L.C.J.  —  We  need  not 
trouble  you  to  reply  Mr.  Danckwerts,  All 
I  can  say  is  this  point  does  the  greatest 
credit  to  the  ingenuity  of  the  people  who 
have  raised  it,  because  it  seems  to  me  that 
anyone  who  has  anything  like  experience  of 
ptarallel  lines  of  legislation  could  not  pos- 
sibly come  to  the  conclusion  that  that  which 
is  for  all  effective  purpo.ses  a  railway  was  to 
be  subject  to  the  provisions  of  the  Town 
Police  Clauses  Act,  1847,  in  the  matter  of 
the  licensing  of  their  carriages.  The 
licensing  sections  are  those  of  the  Town 
Police  Clauses  Act,  1847,  and  it  is  sufficient 
for  this  purpose  to  .say  that  by  s.  37  the 
commissioners  may  from  time  to  time 
licence  to  ply  for  hire  such  nuniber  of 
hackney  carriages  as  they  shall  think  fit. 
The  control  therebv  given  to  the  town 
council  is,  as  Mr.  M<icvwrran  most  fairly 
said,  not  only  in  the  matter  of  vehicles,  but 
in  the  matter  of  drivers,  and  in  the  matter 
of  the  general  conduct,  and  the  way  in  which 
the  carriages  are  to  be  conducted.  Then 
came  the  Act  of  1889,  which  actually  en- 
abled the  commissioners  to  .say  what  badges 
were  to  be  worn,  what  numbers  were  to  be 

Eut  on  omnibuses,  the  number  of  persons  to 
e  carried,  and  the  fitness  of  the  horses, 
and  so  on,  and  the  carrying  and  lighting  of 
proper  lamps  upon  the  vehicles  ;  and  I  sup- 
pose it  bemg  thought  by  some  ingenious 
person  that  it  might  be  well  that  tramways 
should  not  come  in,  so  to  speak,  by  impli- 
cation into  that  Act,  they  were  expressly 
excluded,  it  being  the  fact  that  they  were 
already  dealt  for  certain  pur[K)4es  with 
regard  to  the  local  authority  under  s.  48  of 
the  Tramways  Act,  1870,  that  Act  being 
more  than  thirty  years  old  at  the  present 
time.  It  has  been  most  ingeniously  sug- 
gested that  because  there  has  been  special 
legislation  for  tramways,  they  were  there- 
fore excluded  from  the  Act  of  1889,  that 
means  that  everything  else  that  is  not  ex- 
cluded by  virtue  of  the  Tramways  Act, 
1870,  of  this  character  comes  within  the 
definition  of  "hackney  carriage."  I  think 
it  is  most  ingenious.  What  is  the  right  and 
proper  view  to  be  applied  to  such  a  case  as 
this?  For  a  great  many  years  there  was 
legislation  with  regard  to  nackncy  carriages, 
culminating  in  the  combined  sections  of 
these  two  Acts  of  Parliament  of  1870  and 
1889,  and  I  daresay  (I  do  not  pretend  to 
remember)  some  other  Acts  give  the  local 
authority  powers.  Then  there  was  a  subject- 
matter  called  into  existence  rather  near 
hackney  carriages,  and  rather  near,  at  any 
rate,  omnibuses,  these  tramcars,  and  it  is 
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thought  desirable  that  they  should  be  under 
the  jurisdiction  of  the  local  authorit^r  for 
this  purpose,  and  accordingly  there  is  an 
express  enactment  with  regard  to  the 
i)owers  of  the  local  authority.  A  few  years 
later  a  number  of  Acts  of  Parliament  were 
passed,  and  an  amount  of  legislation  with 
regard  to  light  railways,  and  the  carrying 
out  the  work  of  the  light  railways  legis- 
lation, and  the  Orders  made  thereunder,  and 
as  far  as  I  know  everj^thing  to  make  the 
light  railwavs  railways  in  the  sense  of  being 
subject  to  the  same  provisions  as  railways 
were  made  subject  to  by  previous  statutes 
for  a  great  niany  years  from  the  time  of  the 
Railways  (Jlauses  Consolidation  Act,  1846, 
and  not  a  suggestion  made  that  railways 
were  to  be  subject  in  this  respect  to  tne 
local  authority.  Then  we  come  to  the  actual 
legislation,  if  I  may  use  the  expression,  by 
the  Light  Railways  Act,  1896,  and  the 
Orders  of  the  Light  Railway  Commissioners 
made  thereunder.  There  is  not  a  trace  in 
the  Light  Railways  Act,  1896,  of  any  inten- 
tion of  subjecting  the  light  railways  or 
their  vehicles  to  the  local  authorities  in  this 
resi)ect,  but  on  the  contrary,  as  I  think  Mr. 
Danckweris  perfectly  proi^rly  pointed  out, 
there  are  a  number  of  sections,  at  any  rate,  in- 
dicating that  what  is  going  to  be  constructed 
under  tne  powers  of  that  Act  is  to  be  .sub- 
iect  to  what  I  may  call  railway  legislation. 
Then  there  came  the  Order  in  Council  pro- 
viding that  the  Board  of  Trade  shall  have 
jurisdiction  with  regard  to  this  very  matter, 
the  same  sort  of  things,  many  of  them^as  to 
which  the  local  authority  have  jurisdiction 
in  the  matter  of  hackney  carriages,  and 
expressly  reserving  with  regard  to  carriages 
such  powers  to  make  byelaws  as  it  w;as 
thought  right  to  give  to  the  local  authorities 
with  re^rd  to  stopping  on  the  route,  and 
the  traffic  on  the  road,  and  advertisements 
which  would  be  unsightly  upon  the  car- 
riages, and  overcrowding,  and  the  hours  for 
conducting  the  traffic.  They  are  matters 
which  are  in  pari  materia  to  a  very  large 
extent,  and  are  enumerated  in  that  very 
same  section^  s.  6  of  the  Act  of  '1889.  I 
think  it  is  quite  impossible  to  come  to  the 
conclusion  that  if  the  legislature  really 
meant  to  pve  the  other  iwwers  which  are 
contained  in  s.  6  to  the  local  authority  that 
they  would  have  cut  down,  as  my  brother 
Kennedy  pointed  out,  the  rights  of  tJie 
local  authority  to  the  particular  matters 
enumerated.  Then  some  ingenious  person 
has  persuaded  the  majority  of  the  magis- 
trates that  this  circular  route  by  which  Mr. 
Macmorran  brings  the  carriages  of  the  light 
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railway  into  the*  section,  and  makes  them 
subject  to  the  Act  of  1889.  was  a  route  that 
they  could  safely  tiuvel,  and,  therefore, 
there  is  a  decision  which  is  now  under  con- 
sideration by  us,  that  every  carriage  of  a 
light  ndlway,  though  it  is  run  under  circum- 
stances to  a  large  extent  entirely  different 
to  the  circumstances  under  which  tramcars 
were  contemplated  when  the  Tramway  Act 
1870,  was  passed,  must  be  licensed,  and  I 
suppose  the  driver  and  conductor  licensed,  if 
Mr.  MacnwnuiCi  argument  was  to  prevail. 
The  absurdity  would  be  too  great.  We  have 
given  very  fml  consideration  to  the  matter, 
and  our  attention  has  been  directed  to  many 
of  the  sections,  and  I  daresav  there  are 
more  which  we  have  not  allowed  Mr. 
DanchfferU  to  call  our  attention  to,  but  all 
pointing  in  the  direction  that  a  li^ht  rail- 
way carriage  is  a  railway  carriage,  it  is  not 
a  hackney  carriage,  and  it  is  not  a  tramway. 
Therefore  the  appeal  must  succeed.  I  have 
no  doubt  whatever  about  it. 


69  J.  P.  69. 


COURT    OF    APPEAL. 


Kennedy,  J.— I  agree. 
Ridley,  J.-— I  agree. 


Ajypeal  allowed. 


Solicitors  for  the  appellant :  Sydney 
Morse. 

Solicitors  for  the  respondent:  Sharpe, 
Parker  &  Co.,  for  Ellis,  Town  Clerk,  Dews- 
bury. 


Decen^ber  2,  3,  1904. 

Rex  V,  Kent  J  J. 

Highway  —  Diversion  —  Notices  affixed  at 
the  ends  of  highway — Time  to  be  so 
affixed  — "Four  successive  weeks" — 
Certificate  of  justices  —  Consent  of 
owner  not  appearing  in— Refusal  of 
justices  to  certify— Subsequent  appli- 
cation to  and  grant  by  other  justices- 
Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  ss.  84,  85. 

In  proceedings  to  divert  a  highway  under 
the  Highway  ilc/,  1835,  m.  84  and  85,  it 
is  not  a  condition  precedent  to  the 
jxistices  granting  a  certificate  for  diver- 
sion that  the  notice  required  by  s,  85 
should  have  been  affixed  at  ewdi  end  of 
ike  highway  at  a  dats  which  would 
leave  four  successive  weeks  brfore  the 
isme  of  the  certificate. 

Where  the  district  council  have  parsed  a 
resolution  for  the  diversion  of  a  high- 
way and  application  has  been  made  to 
two  justices^  who^  after  a  vieiv,  have 
refused  to  grant  a  certificate^  a  fresh 
application,  without  a  fresh  resolution^ 
can  be  made  to  two  other  justices,  and 
they  have  power  to  grant  a  certificate. 

The  toritten  consetU  of  the  owner  of  the 
land  through  which  the  neto  highway  is 
projx>sed  to  be  made  need  not  ajypear 
on  the  face  of  the  certificate. 

Decision  of  the  Divisional  Court  (reported 
68  J.  P,  417)  reversed  as  to  the  first 
point  and  affirmed  as  to  the  other 
points. 

Appeal  by  the  Tonbridge  Urban  District 
Council  from  the  judgment  of  the  High 
Court  of  Justice,  King's  Bench  Division 
(Alverstone,  L.C.J.,  Wills  and  Ken- 
nedy, JJ.)  (reported  68  J.  P.  417),  making 
absolute  a  rule  nisi  for  a  certiorari  to  bring 
up  and  quash  a  certificate  of  two  justices  and 
an  order  of  quarter  sessions  for  the  diver- 
sion of  a  highway  in  the  urban  district  of 
Tonbridge.  The  rule  was  obtained  at  the 
instance  of  the  rural  district  council  of 
Tonbridge  and  Mr.  Charles  Eastwood. 
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On  April  25th,  1903,  the  owners  of  certain 
land  in  Tonbridge  being  desirous  that  a 
footpath  leading  from  Douglas  Lane  into 
Brook  Street  should  be  in  part  diverted, 
made  an  application  to  the  Tonbridge 
Urban  Distnct  Council  under  s.  84  of  the 
Highway  Act,  1835.  On  July  1st,  1903,  a 
resolution  was  passed  by  the  urban  distnct 
council  to  the  effect  that  the  owners'  appli- 
cation should  be  acceded  to,  and  directing 
that  the  surveyor  of  the  council  should 
make  application  to  two  justices  to  view  in 
accordance  with  the  Act.  On  July  3rd,  two 
justices,  in  answer  to  such  application,  had 
a  view,  but  declined  to  sign  any  certificate. 
Without  any  fresh  resolution  of  the  council, 
the  surveyor  on  November  9th  made  appli- 
cation to  two  other  justices,  who  on 
November  11th  had  a  view,  and,  having 
approved  of  the  diversion,  on  the  same  day 
directed  the  urban  district  council  and  their 
surveyor  to  affix  a  notice  to  the  effect  of 
sched.  No.  19  of  the  Highway  Act,  1835,  at 
each  end  of  the  highway  whence  it  was  pro- 
posed to  be  diverted,  and  also  at  each  end 
of  the  proposed  new  highway,  and  to  insert 
the  same  notice  in  a  paper  for  four  suc- 
cessive weeks  from  November  11th,  and  to 
affix  a  like  notice  on  the  church  doors  on 
four  successive  Sundays  next  after  the 
same  date.  The  notice,  which  was  dated 
November  11th,  was  tor  the  first  time 
affixed  at  each  end  of  the  highway  on 
November  14th.  It  was  also  inserted  in 
the  Tonbridge  Free  Press,  a  weekly  paper, 
on  November  14th,  2l8t,  28th,  and  Decem- 
ber 5th,  and  was  affixed  to  the  church 
doors  on  Sundays,  November  15thj  22nd, 
29th.  and  December  6th.  The  notice  was 
to  the  effect  that  on  Januarjr  7th  next 
application  would  be  made  to  his  Majesty's 
justices  of  the  peace  assembled  at  quarter 
sessions  in  and  for  the  county  of  Kent,  for 
an  order  that  the  said  highway  be  in  pAvt 
diverted  by  stopping  up  the  portion  thereof 
particidarly  described,  and  that  the  certifi- 
cate of  two  justices  of  the  said  county  who 
had  viewed  the  same  highway  or  footpath, 
and  the  proposed  stopping  up  and  diversion 
and  turning  thereof,  proof  having  been 
given  to  them,  the  said  justices,  of  the 
publication  of  the  several  notices  required 
by  the  statute,  together  with  the  plan  duly 
verified  and  delivered  to  theiu  of  the  old 
and  proposed  new  highwavs  or  footpaths, 
would  be  lodged  with  the  clerk  of  the  peace 
for  the  said  county  on  December  7th  then 
next. 

On  December  7th,  twenty-three  days 
after  the  notice  was  first  published,  the  two 
justices  who  had  viewed  on  November  11th 
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gave  a  certificate  that  the  council  or  sur- 
veyor, in  pursuance  of  directions  given  to 
them  by  the  said  justices,  for  four  suc- 
cessive weeks  next  alter  the  view  of  the  said 
justices,  namely,  on  November  14th.  2l8t, 
28th,  and  December  5th  respectively,  in- 
serted the  same  notice  which  appeared  for 
four  successive  weeks  in  the  Tonoridge  Free 
Press,  published  on  the  last-mentioned  days, 
being  a  newspaper  i)ublished  and  generally 
circulated  in  the  said  county  of  Kent,  and 
also  on  four  successive  Sunaays  next  after 
the  making  of  such  view,  on  Sundays. 
November  15th,  22nd,  and  29th,  ana 
December  6th,  the  council  or  their  surveyor 
affixed  a  like  notice  on  or  near  the  principal 
door  of  the  parish  church  of  Tonbridge, 
and  on  or  near  the  principal  doors  of  the 
churches  of  St.  Saviour  and  St.  Stephen 
in  Tonbrid^  and  that  proof  on  that  da^ 
had  been  given  before  them  and  to  their 
satisfaction  that  the  said  several  notices 
and  resolution  had  been  respectively  given, 
made,  agreed  to,  affixed,  and  published  in 
the  manner  and  at  the  times  and  places 
particularly  mentioned  and  recited,  and  in 
the  manner  and  form  provided  by  the 
statute,  and  that  the  plan  nad  been  verified 
before  them  by  the  oath  of  a  competent 
surveyor,  and  tney  further  certified  that  on 
November  11th  they  had  viewed  the  said 
highway,  and  the  part  thereof  so  proposed 
to  oe  stopped  up,  and  also  the  new  hignway 
so  resolved  to  be  made  in  lieu  of  the  part  to 
be  stopped  up,  and  that  upon  such  view 
they  found  tne  new  highway  was  and 
would  be  more  commodious  to  the  public, 
and  that  the  reasons  why  the  said  highway 
was  and  would  be  more  commodious  to  the 
public  were  because  the  old  highway  was  a 
mere  foot  track  across  an  open  field  which 
is  very  wet  and  muddy  in  winter  and  very 
inconvenient  to  the  public,  while  the  pro- 
posed new  highway  would  be  of  a  uniform 
width  of  six  feet,  and  would  be  formed  with 
a  solid  bottom  and  with  a  three-inch  top 
course  of  tar  paving.  They  added  that  it 
was  understood  that  such  six  feet  pathway 
would  eventually  form  part  of  a  new  thirty- 
six  feet  roadway,  to  be  ultimately  lijghted 
and  taken  over  by  the  urban  district 
council  of  Tonbridge.  On  December  23rd 
notice  of  appeal  to  quarter  sessions  ajB;ainst 
the  certificate  was  given  by  the  Tonbridge 
Rural  District  Council  and  Mr.  Charles 
Eastwood.  On  application  being  made 
under  s.  85  of  the  Highway  Act,  1835,  on 
behalf  of  the  Tonbridge  Urban  District 
Council  to  quarter  sessions  on  January  7th 
for  an  order  for  diversion,  the  (quarter 
sessions  dismissed  the  appeal  as  being  out 
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of  time,  on  the  ground  that  the  quarter 
sensions  at  Canterbury,  held  on  January  7th, 
were  held  by  adjournment  from  the  quarter 
sessions  held  at  Maidstone  on  January  5th, 
and  that  the  proper  notice  of  fourteen  clear 
days  had  not  been  given  by  the  appellants, 
and  made  an  order  that  the  certificate 
should  be  enrolled,  and  that  the  diversion 
should  be  made  and  the  old  highway 
stopped  up.  An  order  for  a  certiorari  to 
quash  both  the  certificate  and  the  order  was 
applied  for  on  the  following  grounds  : 

(a)  That  both  were  void  as  made  without 
jurisdiction. 

(b)  That  there  were  no  proper  proceed- 
ings under  ss.  84,  85  of  the  Highways  Act, 
1836,  warranting  procedure  under  s.  85. 

(c)  That  the  request  of  April  25th,  1903, 
and  the  resolution  of  July  1st,  1903,  having 
been  acted  on,  and  the  justices  having 
viewed  pursuant  thereto  ana  having  refused 
a  certificate  under  s.  35,  further  proceedings 
on  the  same  request  and  resolution  were 
incompetent 

(d)  That  the  justices  viewing  had  no  con- 
sent in  writing  at  all  by  owners  within  the 
meaning  and  requirements  of  the  said  s.  85 
before  them  when  viewing  and  before 
ordering  notices  to  be  affixed. 

(e)  That  no  consent  by  owners  in  accord- 
ance with  s.  118  of  the^  said  Act  and 
schedule  Form  No.  18  was  in  existence,  nor 
was  any  such  consent  before  the  justices 
viewing. 

(f)  That  the  said  s.  85  was  not  complied 
with  as  regards  (1)  notices  at  ends  of  roads, 
(2)  notices  on  cnurch  door,  (3)  notices  or 
advertisements  in  newspapers. 

(g)  That  the  certificate  wail  made  too 
soon  after  the  view  by  the  justices. 

(h)  That  the  reasons  for  the  new  pathway 
being  more  commodious  were  insufficient, 
bad,  or  illegal  wholly  or  partly. 

(i)  That  the  certificate  and  order  of 
quarter  sessions  were,  or  one  of  them  was, 
bad  on  their  face  respectively. 

The  Divisional  Court  held  that  it  was  a 
condition  precedent  to  the  justices  granting 
a  certificate  for  the  diversion  of  a  highway 
under  s.  85  of  the  Highway  Act,  1835, 
that  the  notice  required  by  that  section 
should  have  been  affixed  at  each  end  of 
the  highway  proposed  to  be  diverted  at  a 
date  which  would  leave  twenty-eight  days 
before  the  issue  of  the  certificate.  They 
held,  further,  that  the  justices  whogranted 
the  certificate  had  power  so  to  do  without 
a   fresh  resolution  of   the  urban  district 
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council,  and  that  the  written  consent  of  the 
owner  of  the  land  through  which  the  pro- 
posed new  highway  would  pass  need  not 
appear  on  the  face  of  the  certificate.  The 
court  accordingly  made  the  rule  absolute  to 
bring  up  and  quash  the  certificate  of  the 
justices  and  the  order  of  quarter  sessions 
upon  the  ground  that  the  requirements  of 
s.  85  relating  to  the  notices  at  each  end  of 
the  highway  had  not  been  complied  with. 
Upon  all  the  other  points  they  decided  in 
favour  of  the  urban  aistrict  council. 

The  Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  provides : 

Section  84. — "When  the  inhabitants  in 
vestry  assembled  shall  deem  it  expedient 
that  any  highway  should  be  stoi^ped  up, 
diverted,  or  turned,  either  entirely  or 
r&serving  a  bridleway  or  footwav  along  the 
whole  or  any  part  or  parts  thereof,  the 
chairman  of  sucn  meeting  shall,  by  an  order 
in  writing,  direct  the  surveyor  to  apply  to 
two  justices  to  view  the  same,  ana  shall 
authorise  him  to  pay  all  the  expenses 
attending  such  view,  and  the  stopping  up, 
diverting,  or  turning  such  highway,  either 
entireljr  or  subject  to  such  reservation  as 
aforesaid,  out  of  the  money  received  by 
him  for  the  purposes  of  this  Act :  Provided 
nevertheless,  that  if  any  other  i)arty  shall 
be  desirous  of  stopping  up,  diverting,  or 
turning  any  highway  as  aforesaid,  he  shall, 
by  a  notice  in  writing,  require  the  surveyor 
to  give  notice  to  tnc  churchwardens  to 
assemble  the  inhabitants  in  vestry,  and  to 
submit  to  them  the  wish  of  such  person, 
and  if  such  inhabitants  shall  agree  to  the 
proposal  the  said  surveyor  shall  apply  to 
the  justices  as  last  aforesaid  for  the  pur- 
poses aforesaid ;  and  in  such  case  the 
expenses  aforesaid  shall  be  paid  to  such 
surveyor  by  the  said  party,  or  be  recover- 
able in  the  same  manner  as  any  forfeiture 
is  recoverable  under  this  Act ;  and  the  said 
surveyor  is  hereby  required  to  make  such 
application  as  aforesaid. 

Section  85.—"  When  it  shall  appear  upon 
such  view  of  such  two  justices  of  the  peace, 
made  at  the  request  of  the  said  surveyor  as 
aforesaid,  that  any  public  highway  may  be 
diverted  and  turnea,  .either  entirely  or  sub- 
ject as  aforesaid,  so  as  to  make  the  same 
nearer  or  more  commodious  to  the  public, 
and  the  owner  of  the  lands  or  grounds 
through  which  such  new  highway  so  pro- 
posed to  be  made  shall  consent  thereto 
oy  writing  under  his  hand,  or  if  it  shall 
appear  upon  such  view  that  any  public 
highway  is  unnecessary,  the  said  justices 
shall  direct  the  surveyor  to  affix  a  notice  in 
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the  form  or  to  the  effect  of  »chedale(No.  19) 
to  this  Act  annexed,  in  legible  characters,  at 
the  place  and  by  the  side  of  each  end  of  the 
said  highway  from  whence  the  same  is  pro- 
posed to  be  turned,  diverted,  or  stopped  up. 
either  entirely  or  subject  as  aforesaid,  ana 
also  to  insert  tlie  same  notice  in  one  news- 
paper published  or  generally  circulated  in 
the  county  where  the  highway  so  proposed 
to  be  diverted  and  turned  or  stopped  up, 
either  entirely  or  subject  as  aforesaid  (as 
the  case  may  be),  shall  lie,  for  four  suc- 
cessive weeks  next  after  the  said  justices 
have  viewed  such  public  highway,  and  to 
affix  a  like  notice  on  the  door  of  the  church 
of  every  parish  in  which  such  highway  so 
proposed  to  be  diverted,  turned,  or  stopped 
up,  either  entirely  or  subject  as  aforesaid, 
or  any  part  thereof,  shall  lie,  on  four  suc- 
cessive Sundays  next  after  the  making 
such  view ;  and  the  said  several  notices 
having  been  so  published,  and  proof  thereof 
having  been  given  to  tne  satisfaction  of 
the  said  justices,  and  a  plan  having  been 
delivered  to  them  at  the  same  time  par- 
ticularly describing  the  old  and  the  proposed 
new  highway,  by  metes,  bounds,  and  ad- 
measurement thereof,  which  plan  shall  be 
verified  by  some  competent  surveyor,  the 
said  justices  shall  proceed  to  certify  under 
their  hands  the  fact  of  their  having  viewed 
the  said  highway  as  aforesaid,  and  that  the 
proposed  new  highway  is  nearer  or  more 
commodious  to  the  public ;  and  if  nearer 
the  said  certificate  snail  state  the  number 
of  yards  or  feet  it  is  nearer,  or  if  more  com- 
modious, the  reasons  why  it  is  so ;  and  if 
the  highway  is  proposed  to  be  stopped  up 
as  unnecessary,  either  entirely  or  sucnect  as 
aforesaid,  then  the  certificate  shall  state 
the  reason  why  it  is  unnecessary ;  and 
the  said  certificate  of  the  said  justices, 
together  with  the  proof  and  plan  so  laid 
before  them  as  aforesaid,  shall,  as  soon  as 
conveniently  may  be  after  the  making  of 
the  said  certificate,  be  lodged  with  the  clerk 
of  the  peace  for  the  county  in  which  the 
said  hignway  is  situated,  and  shall  (at  the 
quarter  sessions  which  snail  be  holden  for 
the  limit  within  which  the  highway  so 
diverted  and  turned  or  stopped  up,  either 
entirely  or  sub^ject  as  aforesaid,  shall  lie, 
next  after  the  expiration  of  four  weeks  from 
the  day  of  the  said  certificate  of  the  said 
justices  having  been  lodged  with  the  clerk 
of  the  peace  as  aforesaid,)  be  read  by  the 
said  clerk  of  the  peace  in  open  court ;  and 
the  said  certificate,  together  with  the  proof 
and  plan  as  aforesaid,  as  well  as  the  consent 
in  writing  of  the  owner  of  the  land  through 
which  the  new  highway  is  proposed  to  be 
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made,  shall  be  enrolled  by  the  clerk  of  the 
peace  amongst  the  records  of  the  said  court 
of  quarter  sessions :  Provided  always,  that 
any  person  whatever  shall  be  at  liberty,  at 
any  time  previous  to  the  said  quarter  ses- 
sions, to  inspect  the  said  certificate  and  plan 
so  as  aforesaid  lodged  with  the  said  clerk  of 
the  peace,  and  to  have  a  copy  thereof,  on 
payment  to  the  clerk  of  the  peace  at  the 
rate  of  sixpence  i)er  folio,  and  a  reasonable 
compensation  for  the  copy  of  the  plan." 

Macrnarrany  K.C.  (R,  Cunninaham  Glen 
with  him),  for  the  appellants. — The  decision 
of  the  Divisional  Court  was  wrong  as  to  the 
notice  at  the  ends  of  the  highway.  Sec- 
tion 85  of  the  Highway  Act,  1835,  does  not 
prescribe  any  fixed  period  during  which 
that  notice  must  remain  aflixed.  The  sec- 
tion only  requires  the  notice  to  be  affixed, 
and  that  was  done.  There  is  no  provision 
that  it  is  to  be  maintained  for  twenty-eight 
days  before  the  certificate  is  given.  If  any 
period  is  to  be  read  into  the  section  it  can- 
not reasonably  be  longer  than  is  necessary 
to  comply  with  the  requirements  as  to 
publication  in  a  newspaper  and  on  the 
church  door.  Those  requirements  were 
complied  with  in  this  case  in  a  shorter 
period  than  twenty-eight  days,  and  the 
notice  was  affixed  at  the  ends  of  the  high- 
wjw  for  twenty-three  days,  which  was  a 
sumcient  period.  The  words  "  for  four 
successive  weeks  "  in  the  section  cannot  be 
grammatically  applied  to  this  notice. 

DanckwerUy  K.C.,  and  C.  F,  Bohler,  for 
the  respondents. — In  order  to  comply  with 
s.  85  the  notice  must  be  affixed  at  each  end 
of  the  highway  and  be  kept  affixed  there  for 
four  successive  weeks  before  the  certificate 
is  ffiven.  The  words  "four  successive 
weeks"  qualify  "affix"  as  weU  as  "insert." 
The  object  of  the  notice  is  to  inform  persons 
who  are  in  the  habit  of  using  the  highway 
and  who  may  not  see  the  advertisements  in 
the  newspaper  or  the  notice  on  the  church 
door,  that  it  is  j)roposed  to  divert  the  high- 
way. That  object  can  only  be  fulfilled  if 
the  notice  remains  affixed  for  a  certain 
specified  time,  whereas  if  the  contention  on 
the  other  side  is  right,  it  would  be  sufficient 
if  the  notice  was  up  for  one  day  or  even  a 
shorter  time.  The  diversion  of  a  highway 
is  the  taking  away  of  a  public  right,  and 
therefore  the  Act  should  be  construed 
strictly  against  those  who  propose  to  divert. 
If  the  court  is  against  the  respondents  upon 
this  point  there  are  other  grounds  upon 
which  the  judgment  of  the  Divisional  Court 
can  be  supported. 
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Maemcrran,  K.C. — There  is  no  cross 
appeal,  and  tnerefore  the  decision  of  the 
Divisional  Court  upon  the  other  points 
cannot  be  questioned. 

Collins,  M.R.— The  respondents  have  a 
right  to  support  the  decision  in  their  favour 
upon  any  ground. 

DanekwertSy  K.C.— The  certificate  in  this 
case  was  given  without  jurisdiction.  Two 
justices  had  previously  refused  to  nve  a 
certificate,  and  no  application  could  be 
made  by  the  surveyor  to  two  other  justices 
to  view  the  highway  without  a  new  resolu- 
tion by  the  urban  district  council.  The 
authority  of  the  surveyor  came  to  an  end 
upon  the  refusal  of  the  first  two  justices  to 
give  a  certificate,  and  there  is  no  evidence 
that  the  urban  district  council  sanctioned  a 
second  application.  Further,  the  certificate 
was  not  in  proper  form.  Section  1 18  of  the 
Act  requires  that  the  forms  in  the  schedule 
shall  be  used.  Section  85  requires  the  con- 
sent in  writing  of  the  owner  of  the  land 
through  which  the  new  highway  is  proposed 
to  be  made,  and  Form  18  in  the  scnedule  is 
the  form  in  which  such  consent  should  be 
given.  There  was  no  separate  certificate  of 
consent  in  this  case  as  required  bv  s.  85,  and 
there  was  no  evidence  before  toe  justices 
that  such  consent  had  been  given.  Secondly, 
the  certificate  should  state  the  reasons  why 
the  justices  "upon  such  view"  considered 
the  new  highway  more  commodious  to  the 
public  than  the  old  one.  Here  the  reasons 
stated  were  not  such  as  would  appear  on 
the  view.  The  reason  given  was  tnat  the 
new  highway  was  intended  to  be  paved,  etc., 
but  that  had  not  been  done  at  the  time  of 
the  view,  and  there  was  no  obligation  upon 
anyone  to  do  that  work.  The  fact  that  the 
new  highway  is  to  be  made  up  in  a  certain 
wa;jr  in  the  future  is  not  a  ground  upon 
which  it  can  be  said  to  be  "more  com- 
modious to  the  public."  The  decision  of 
the  Divisional  Court  was  right  and  should 
be  upheld.  [He  referred  to  M,  v.  Surrey  JJ, 
(1869),  L.  R.  6  Q.  B.  87  ;  B.  v.  Wtyrcef^ter- 
shire  JJ.  (1854),  3  E.  &  B.  477  ;  18  J.  P.  2^3  ; 
E.  V.  Harvey  (1874),  L.  R.  10  Q.  B.  50: 
B.  V.  WtUlace  (1879),  4  Q.  B.  D.  641 ;  43  J.  P. 
493 ;  Davi9<m  v.  Gtll  (1800),  1  East,  64 ;  and 
Ex  parte  Harrison  (1882),  27  Sol.  J,  64.] 

Maemorran,  K.C.,  in  reply.— The  notice 
was  affixed  at  the  ends  of  a  highway  during 
a  period  within  which  the  other  reouire- 
ments  of  s.  85  were  complied  with,  ana  that 
was  sufficient.  [He  was  not  called  upon  to 
argue  as  to  the  other  points  rais^.] 
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Collins,  M.R— This  is  an  appeal  from 
the  judgment  of  the  Divisional  (Jk)urt  upon 
a  veiy  technical  point  raised  under  s.  85  of 
the  Highwa^r  Act,  1835.  That  section 
imposes  certain  conditions  before  an  order 
can  be  made  for  the  diversion  or  stopping 
up  of  a  highway,  and  the  main  question 
raised  is  whether  a  certain  condition  has 
been  complied  with  in  such  a  manner  as  to 
satisfy  the  provisions  of  the  section.  Sec- 
tion 85  is  as  follows :  [The  Masteb  of  the 
Rolls  read  the  section,  supra.]  I  assume 
that  all  the  conditions  other  than  the 
one  I  have  referred  to  have  been  fulfilled. 
The  appellants  raised  certain  objections 
upon  them  in  the  Divisional  Court,  but  they 
were  overruled.  Those  objections  nave  been 
again  raised  before  us.  but  I  am  content  to 
say  that  I  agree  with  the  decision  of  the 
Divisional  Court  upon  them.  That  court, 
however,  held  that  one  condition  had  not 
been  fulfilled,  namely,  that  the  notice  had 
not  been  affixed  at  each  end  of  the  high- 
way from  whence  it  was  proposed  to 
divert  it,  as  required  by  the  section, 
the  Lord  Chiev  Justice  saying  that  the 
justices' certificate  must  be  quashed  because 
that  provision  had  not  been  complied  with. 
The  notice  was,  in  fact,  affixed  at  each  end 
of  the  road,  but  in  the  notice  itself  a  day 
which  was  less  than  four  weeks  from  the 
day  on  which  the  notice  was  affixed  was 
named  as  the  day  on  which  the  justices' 
certificate  would  be  given^  and  on  the  day 
so  named  the  justices^  certificate  was  given. 
It  was  contended  on  behalf  of  the  appel- 
lants that  unless  the  notice  was  affixea  at 
each  end  of  the  highway  proposed  to  be 
diverted  four  weeks  before  the  certificate 
was  given,  and  remained  up  during  those 
four  weeks,  the  conditions  of  the  section 
had  not  been  fulfilled,  and  the  certificate 
was  bad.  That  depends  upon  whether  the 
statute  requires  that  to  be  done.  If  there 
is  any  such  requirement  it  must  be  found  in 
the  statute.  But  there  is  nothing  ot  the 
kind  to  be  found  there.  The  words  are 
*' affix  a  notice."  The  section  makes  no 
provision  for  the  time  during  which  it  is  to 
remain  affixed.  Then  follow  the  other  re- 
quirements of  the  section.  The  surveyor  is 
to  insert  the  notice  in  one  newspaper  pub- 
lished or  generally  circulated  in  the  county 
where  the  highway  so  proposed  to  he 
diverted  shall  Tie  for  four  succe.ssive  weeks 
next  after  the  justices  have  viewed  the 
highway.  The  Divisional  Court  had  no 
difficulty  upon  that  point,  and  were  satisfied 
that  the  requirement  was  complied  with  by 
the  insertion  of  the  notice  in  four  issues  of 
a  newspaper  which  was  published  once  a 
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week.  Then  comes  the  provision  as  to 
affixing  on  the  church  door  on  four  succes- 
sive Sundays  after  the  view.  That  was 
done.  The  section  then  proceeds:  "the 
said  several  notices  having  been  so  pub- 
lished, and  proof  thereof  having  been  given 
to  the  satisfaction  of  the  justices  ...  the 
said  justices  shall  proceed  to  certify  .  .  ." 
Nothing  is  said  there  as  to  maintaining  the 
notice  for  any  time  at  each  end  of  the  high- 
way. The  special  provision  as  to  time  is 
satisfied  by  the  insertion  of  the  notice  in  a 
newspaper  for  four  successive  weeks,  and 
affixing  the  notice  on  the  church  door  on 
four  successive  Sundays.  I  cannot  find  any 
grammatical  connection  between  the  words 
"for  four  successive  weeks"  and  the  pro- 
vision as  to  affixing  the  notice  at  each  end 
of  the  highway.  Tne  word  "affix"  is  not 
an  apt  word  to  describe  the  duty  of  keeping 
up  a  notice  when  once  it  has  been  affixed. 
In  my  opinion  we  should  be  reading  words 
into  the  section  if  we  were  to  hold  that  the 
condition  as  to  affixing  the  notice  at  e€tch 
end  of  the  highway  had  not  been  fulfilled 
because  the  notice  named  a  day  for  the 
issue  of  the  justices'  certificate  which  was 
within  the  period  of  twenty-eight  days  from 
the  date  on  which  it  was  affixed.  In  the 
circumstances  I  have  no  alternative  but  to 
differ  from  the  decision  of  the  Divisional 
Court  upon  this  point.  I  do  not  find  that 
the  section  makes  it  a  condition  precedent 
to  the  issue  of  the  justices'  certificate  that 
the  notice  shall  have  remained  affixed  at 
each  end  of  the  highway  for  the  period  of 
four  weeks. 

Stirling,  L.  J.— I  am  of  the  same  opinion, 
and  for  the  same  reasons,  but  as  we  are 
differing  from  the  decision  of  the  Divisional 
Court  I  desire  to  state  those  reasons  in  my 
own  words.    The  question  is  whether  the 

E roper  procedure  necessary  for  the  sanction 
y  the  jastices  of  the  diversion  of  a  high- 
way has  been  followed  in  this  case.  That 
procedure  is  laid  down  in  ss.  84,  85  of  the 
Highway  Act,  1835.  Shortly,  s.  84  provides 
for  a  view  by  two  justices,  and  s.  86  pro- 
vides what  is  to  happen  after  such  view. 
If  upon  the  view  it  appears  to  the  justices 
that  the  highway  may  be  diverted  so  as  to 
make  it  nearer  or  more  commodious  to  the 
public,  and  the  owner  of  the  lands  through 
which  the  new  highway  is  proposed  to  be 
made  consents,  the  justices  are  to  give 
certain  directions  to  the  surveyor.  Those 
directions  are  "  to  affix  a  notice  in  the  form 
or  to  the  effect  of  Schedule  (No.  19)  to  this 
Act  annexed,  in  l^ble  characters,  at  the 
place  and  by  the  side  of  each  end  of  the 
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highway  from  whence  the  same  is  proposed 
to  oe  diverted,  .  .  .  and  also  to  insert 
the  same  notice  in  one  newspaper  published 
or  generally  circulated  in  the  county  where 
the  highway  so  proposed  to  be  diverted  .  .  . 
shall  lie  for  four  successive  weeks  next 
after  the  said  justices  have  viewed  such 
public  highway,  and  to  affix  a  like  notice  on 
the  door  of  the  church  of  every  parish  in 
which  such  highway  so  proposed  to  be 
diverted  .  .  .  shall  lie  on  four  succes- 
sive Sundays  next  after  the  making  such 
view.''  The  section  imposes  a  time  limit, 
and  the  question  really  is.  At  what  date  can 
the  justices,  after  the  view,  resume  the  con- 
sideration of  the  matter  and  proceed  to  give 
their  certificate  1  As  to  the  insertion  of  the 
notice  in  the  newspaper,  it  is  open  to  the 
surveyor  to  insert  it  in  a  newspai)er  pub- 
lished once  a  week,  and  that  insertion  is  to 
be  for  four  successive  weeks  next  after  the 
view.  The  notice  is  also  to  be  affixed  on 
the  church  door  on  four  successive  Sundays 
next  after  the  view.  So  far  as  those  two 
requirements  are  concerned,  it  does  not 
appear  that  either  of  them  involves  the 
suspension  of  the  proceedings  by  the  justices 
for  a  period  of  twenty-eight  days.  The 
insertion  of  the  notice  in  the  weekly  news- 
paper for  four  successive  weeks  and  the 
affixing  of  the  notice  on  the  church  door  on 
four  successive  Sundays  can  be,  and  was  in 
this  case,  accomplished  in  a  less  period  than 
twenty-eight  days.  But  it  is  contended 
that  the  section  requires  that  the  notice 
which  is  to  be  affixed  at  each  end  of  the 
highway  must  remain  affixed  there  for  a 
period  of  not  less  than  four  successive  weeks 
after  the  view.  The  question  is  whether  it 
does  impose  that  requirement.  I  am  unable 
to  see  that  it  does.  All  that  the  section 
directs  is  that  the  notice  shall  be  affixed  at 
certain  pjaces  on  the  highway,  and  that  it 
shall  be  inserted  in  a  newspaper  for  four 
successive  weeks  and  affixed  on  the  church 
door  on  four  successive  Sundays  after  the 
view.  It  is  said  that  the  words  "  for  four 
successive  weeks''  must  be  read  as  applying 
to  the  previous  words  as  to  affixing  the 
notice  on  the  highway.  That  is  not  a 
grammatical  way  of  reading  the  section. 
One  does  not  "affix"  a  notice  for  four 
successive  weeks,  but  one  "  affixes  "  it  once 
for  all.  And  the  section  does  not  say  that 
the  notice  must  be  kept  so  affixed.  Although 
it  is  of  great  importance  to  see  that  the 
requirements  of  the  Act  are  complied  with, 
yet  I  do  not  think  we  should  be  justified  in 
imposing  conditions  not  re<}nired  by  the 
Act.  All  that  the  Act  requires  is  that  the 
consideration  of  the  matter  by  thej^istices 
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shall  not  be  resumed  until  after  the  expira- 
tion of  a  period  which  will  admit  of  the 
carrjdng  out  of  the  requirements  of  the 
section,  and  it  was  not  thought  necessary 
that  any  special  time  should  be  fixed  for 
keeping  the  notice  up  on  the  highway. 
The  justices,  before  proceeding  to  issue 
their  certificate,  have  to  satisfy  themselves 
that  the  notice  has  been  properly  affixed  on 
the  highway^  and  that  it  has  been  published 
for  the  requisite  periods  in  a  newspaper  and 
on  the  church  door,  in  the  manner  described 
in  the  section.  For  these  reasons  I  am  of 
opinion  that  the  appeal  phould  be  allowed. 

Mathew,  L.  J.— I  am  of  the  same  opinion. 
It  seems  to  me  that  the  contention  of  the 
respondents  is  purely  technical  and  has  no 
merits.  It  is  said  that  the  diversion  of  a 
highway  is  the  taking  away  of  a  public 
right,  and  that  therefore  the  Act  must  be 
construed  strictly  against  those  who  propose 
the  diversion.  But  the  Act  contemplates 
the  diversion  of  a  highway  as  a  matter  of 
public  convenience,  and  therefore  that  ar^^- 
ment  may  be  disregarded.  In  my  opinion 
there  is  nothing  in  tne  Act  which  requires 
that  the  notice  on  the  highway  shall  be 
maintained  for  four  weeks.  All  that  is 
required  is  that  the  notice  shall  be  affixed. 
This  is  not  a  case  where  the  notice,  having 
been  affixed,  has  been  wilfully  pulled 
down  by  those  who  put  it  up.  In  such 
a  case  other  considerations  would  arise. 
There  are  two  other  provisions,  relating  to 
the  publication  of  the  notice  in  a  newspaper 
and  on  the  church  door,  each  of  which  can 
be  complied  with  within  the  x)eriod  of  four 
weeks,  and  yet  it  is  said  that  the  section 
requires  that  the  notice  shall  remain  affixed 
on  the  highway  for  twenty-eifi;ht  days  before 
the  justices'  certificate  can  Be  issued.  In 
my  opinion  it  is  impossible  to  read  the 
section  in  that  way. 

Appeal  allowed  ;  rule  diicharged. 

Solicitors  for  the  appellants :  Neve,  Beck 
and  Kirby,  for  Neve  and  Williams,  Ton- 
bridffe. 

Solicitors  for  the  respondents :  Collyer- 
Bristow,  Hill,  Curtis,  Dods  and  Booth,  for 
Stone,  Simpson  and  Mason,  Tunbridge 
Wells. 
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November  4,  1904. 

Chepstow  Electric  Light  and  Power 
Co.,  Limited  v.  Chepstow  Gas  and 
Coke  Consumers'  Co.,  Limited. 

Summary  jurisdiction— Complaint— La^ng 
electric  light  near  gas  mains— Arbitra- 
tion— Award  of  compensation — limita- 
tion of  time  —  Conviction  —  Summary 
Jurisdiction  Act,  1848  (11  <fe  12  Vict, 
c.  43),  s.  11 — Electric  Lighting  (Clauses) 
Act,  1899  (62  k  63  Vict.  c.  19X  sched. 
s.  18. 

By  the  Electric  Lighting  (Clatuet)  Act, 
1889,  sched.  9,  18,  an  obligation  is 
imposed  on  the  undertakers  who  lay 
new  electric  lines  {other  than  service 
lines)  near  the  mains  of  any  gas  com- 
pany to  conform  with  the  reasonable 
requirements  of  the  gas  company  for 
protecting  their  mains  from  injury  and 
for  securing  access  thereto,  and  repair 
a/ny  damage  done  thereto.  Any  ques- 
tion or  difference  arising  under  the 
section  is  to  be  determine  by  arbitra- 
tion. If  any  default  is  made  by  the 
undertakers  in  complying  with  any 
requirements  of  the  section,  they  shall 
make  full  compensation  to  the  gas 
company  for  any  loss  or  damage  in- 
curred by  reason  thereof  and  in  addi- 
tion thereto  they  shall  be  lia>ble  for 
each  default  to  a  penalty  not  exceeaing 
£10  and  to  a  daily  penalty  not  exceed- 
ing £5.  By  s.  1  the  expression  "  daily 
penalty**  means  a  penalty  for  each  day 
on  which  any  offence  is  continued  after 
conviction  ttierefor. 

In  October,  1903,  the  resjxmdents,  by  letter 
addressed  to  the  aj^pellants,  who  were 
laying  in  the  streets  of  a  toum  electric 
lines  other  than  service  lines,  com- 
plained that  such  lines  were  being  laid 
in  a  manner  injurious  to  the  respon- 
dents* gas  mains,  and  required  the  lines 
to  be  laid  at  a  greater  distance  from 
such  mains.  In  further  correspondence 
t/ie  respondents  specified  the  require- 
ments they  considered  necessary  for  the 
protection  of  their  aas  mains,  but  the 
appellants  disputed  the  reasonableness 
of  the  respondents*  requirements,  and 
did  not  at  any  time  comply  with  them. 

Shortly  after  November  2nd,  1903,  the 
differences  which   had   arisen  between 
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Chepstow  Electric  Light,  KTa,  Co., 
Ltd.  V,  Chepstow  Gas,  etc.,  Co.,  Ltd. 

the  parties  were  referred  to  arbitration 
Wider  8, 18  o/"  the  schedule  to  the  Electric 
Lighting  (Clausee)  Act,  1889,  and  on 
February  12«A,  1904,  the  arbitrator 
found  that  the  appellants  had  not  com- 
plied with  the  requirements  of  the 
respondents,  and  atoarded  to  the  latter 
a  sum  as  full  compensation  for  the  loss 
and  injury  they  had  thereby  sustained. 
On  April  29th,  1904,  the  respondent^ 
solicitors  wrote  to  the  solicitors  of  the 
appellants,  pointing  out  that  the  appel- 
lants had  taken  no  steps  to  comply 
with  the  9'eguirements  of  the  respon- 
dents, and  threaiening  to  take  pro- 
ceedings under  s.  18  unless  an  wider- 
.  taking  uhjls  given  to  comply  unth  such 
requirements.  On  May  Zlst,  1904,  a 
complaint  was  laid  on  behalf  of  the 
respondents,  alleging  that  on  and  since 
October  2nd,  1903,  the  appellants  had 
made  default  in  complyina  with  certain 
requirements  of  s.  18  /  that  they  had 
laid  their  electric  lines  too  near  the 
respondent^  mains,  and  they  did  not 
and  had  not  conformed  with  the  respon- 
dents* requirements  for  the  protection 
from  injury  of  the  respondent/^  mains, 
and  for  securing  a4;cess  thereto. 

The  justices  convicted  the  appellants,  and 
a4ju€lged  that  they  should  forfeit  and 
jxiy  the  sum  of  £\,  and  a  further  sum 
of  £l  for  every  day  during  default. 

Held,  that  the  coniplaint  sujfflciently  alleged 
an  offence  vnthin  the  limit  of  the  six 
months  provided  by  s.W  of  the  Sum- 
mary Jurisdiction  Act,  1848,  and  that 
the  facts  did  not  show  a  completed 
offence  before  the  period  of  limitation 
began  to  run. 

Held^  further,  that  the  conviction  so  far  a«  it 
imposed  the  daily  penalties  uhis  bad, 
but  that  su>ch  part  of  the  conviction  was 
separable  from  the  other  part,  which 
remained  good. 

Held,  further,  that  the  avnird  of  the  arbi- 
trator UKis  no  bar  to  the  proceedings. 

Case  stated  by  justices  in  and  for  the 
county  of  Monmouth. 

On  May  31st,  1904,  complaint  was  made 
by  Henry  Stephen  LewisL  secretary  to 
the  Chepstow  Gas  and  Coke  Consumers' 
Company,  Limited  (hereinafter  called  the 
gas  company),  against  the  Chepstow  Electric 
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Light  and  Power  Company,  Limited  (herein- 
after called  the  electric  light  companv), 
that  on  and  since  October  2nd,  1903,  the 
electric  light  company  did  make,  and  had 
made,  deuiult  in  complying  with  certain 
reiquirements  of  s.  18  (1)  of  the  Electric 
Lighting  (Clauses)  Act,  1899,  in  that  the 
said  electnc  light  company  had  laid  down 
and  constructed  new  electnc  lines  and  other 
works  in  certain  portions  of  the  following 
streets,  viz.,  St.  Mary's  Street,  High  Street, 
Moor  Street,  Mount  Pleasant,  Hardwick 
Street,  Welsh  Street,  and  Nelson  Street,  in 
proximity  to  the  mains  or  pipes  belonging 
to  the  gas  company,  and  did  not  conform, 
and  had  not  conformed,  with  such  require- 
ments as  were  made  oy  or  on  behalf  of 
the  gas  company  for  protecting  from  injury 
their  mains,  pipes,  and  other  works,  and 
for  securing  access  thereto. 

A  summons  was  issued  against  the 
electric  light  company,  and  heard  at 
Chepstow  on  Friday,  June  17th,  1904, 
before  us,  when  we  convicted  the  electric 
light  company  subject  to  this  case. 

Before  the  opening  of  the  case  the 
electric  light  company  took  the  following 
objections : 

1.  That  the  court  had  no  jurisdiction  in 
the  case,  inasmuch  as  there  was  a  special 
method  of  recovery  provided  under  s.  18  (4) 
of  the  Electric  Lighting  (Clauses)  Act, 
1899,  and  ss.  20  (4)  and  76  of  the  same  Act 
were  quoted  in  support. 

2.  That  the  complaint  was  not  made 
within  six  calendar  months  of  the  time 
when  the  matter  of  the  complaint  arose 
(Summary  Jurisdiction  Act,  1848,  s.  11). 
Null  V.  London  County  Council,  [1901] 
I  K.  B.  580;  65  J.  P.  309,  and  London 
County  Council  v.  Cross  (1892),  66  L.  T. 
731,  were  cited  on  behalf  of  the  electric 
light  company. 

3.  That  the  matter  of  the  complaint  had 
alreadv  been  the  subject  of  aroitration ; 
that  the  arbitrator  (having  power,  it  was 
contended,  to  impose  penalties)  had  heard 
and  determined  the  whole  of  the  complaint 
made  by  the  gas  company,  and  that  his 
award  was  final  and  conclusive,  and  that 
the  gas  company  were  barred  from  pro- 
ceeding for  the  recovery  of  penalties  in 
this  court 

In  reply  to  the  first  objection,  it  was  con- 
tended on  behalf  of  the  gas  company  that 
the  penalties  mentioned  in  s.  18  (5)  of  the 
Act  referred  to  were  recoverable  in  addi- 
tion to  the  damages  awarded  by  the 
arbitrator  in  the  award  hereinafter  referred 
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to,  and  were  recoverable  before  this  court 
under  s.  76  of  the  Act. 

In  reply  to  the  second  objection,  it  was 
contendea  on  behalf  of  the  gas  company 
(1)  that  the  offence  was  a  continuing  one, 
and  that  therefore  the  time  limit  did  not 
apply;  the  six  months  commenced  to  nm 
from  the  date  of  the  publication  of  the 
award,  February  12th,  1904.  And  in  reply 
to  the  third  objection,  that  the  court  had 

i'urisdiction  under  s.  18  (5)  and  s.  76  of  the 
electric  Lighting  (Clauses)  Act,  1899,  to 
impose  the  penalties,  and  the  case  of 
Shel/er  v.  City  of  LondoJi  Electric  Lighting 
Co.,  [1895]  1  Ch.  287,  was  cited  on  their 
behalf  as  to  the  meaning  of  the  words 
"  full  compensation "  us^  in  the  said 
award. 

We  overruled  these  objections,  and  heard 
the  evidence,  when  it  was  proved  to  us 
that  the  electric  light  company  did  not  give 
to  the  gas  company  notice  as  provided  by 
a.  18  (I)  of  the  Electric  Lighting  (Clauses) 
Act,  1899,  before  commencing  to  dig  or  sink 
trenches  for  the  purpose  of  laying  down 
and  constructing  their  lines  near  to  the 
mains  or  pipes  belonging  to  the  gas  com- 
pany in  respect  of  any  ot  the  work  carried 
out  by  the  electric  light  company  between 
September  7th  and  November  13th,  1903, 
and  that  the  electric  lines  of  the  electric 
light  company  were  laid  in  undue 
proximity  to  the  gas  mains,  and  not  in 
accordance  with  the  requirements  which 
had  bejsn  made  hy  the  gsts  company  for 
protecting  from  injury  their  mains,  pipes, 
and  other  worka^  and  for  securing  access 
thereto.  That  the  electric  light  company 
had  not  altered  the  situation  of  the  said 
lines  since  the  date  of  the  arbitration 
referred  to.  And  it  was  also  proved  to  us 
that  the  whole  of  the  work  ol  laying  the 
said  electric  lines  in  the  streets  referred  to 
was  completed  by  October  31  st,  1903,  and 
that  at  tne  commencement  of  the  arbitra- 
tion proceedings  a  statement  was  made  by 
the  solicitor  who  appeared  on  behalf  of  the 
company  that  the  gas  companv  did  not 
claim  penalties  under  s.  18  of  the  Electric 
Lighting  (Clauses)  Act,  1899. 

We  considered  that  the  information  and 
complaint  was  sustainable  in  addition  to 
the  arbitration  proceedings,  and  accord- 
ingly convicted  the  electric  light  company 
and  fined  them  £1  and  costs,  and  a  daily 
penalty  during  default  of  £1.  The  copy 
correspondence  hereto  annexed,  marked 
"  A,"  and  the  copy  award,  marked  "  B,"  of 
Major  Philip  Cardew,  R.E.,  form  part  of 
this  case. 
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The  question  for  the  opinion  of  the  court 
is.  Whether  our  decision  was  right  in  point 
of  law  ] 

The  copy  correspondence  annexed  to 
the  case,  marked  **A,"  included  the  fol- 
lowing : 

On  October  2nd,  1903,  the  manager  of  the 
gas  company  wrote  to  the  electric  light 
company : 

"At  a  meeting  of  the  directors  of  this 
company,  held  on  Wednesday  last,  their 
attention  was  drawn  to  the  fact  that  your 
company  are  laying  your  electric  lines,  in 
some  parts  of  the  town,  in  a  manner  which 
is  injurious  to  this  company's  mains,  and 
which  prevents  this  company  having  free 
access  to  their  mains  in  accoroance  with  the 
provisions  of  s.  18  of  the  schedule  to  the 
Electric  Lighting  (Clauses)  Act,  1899.  In 
particular  my  directors  complain  of  the 
manner  in  which  your  lines  have  been  laid 
in  Nelson  Street  and  in  High  Street. 
Furthermore,  your  contractors,  when  filling 
in  the  trencnes  which  they  have  dug  out, 
have  done  their  work  in  a  careless  manner, 
and  have  placed  large  stones  on  this  com- 
pany's mains,  whicn  will  result  in  such 
mains  being  broken  when  the  streets  and 
roads  are  rolled  by  the  steam  roller.  I  am 
therefore  instructed  to  give  you  notice  that 
this  company  require  you  to  relay  your 
lines  in  a  proper  manner,  and  to  give  tnem 
the  statutory  three  days'  notice  of  the 
work,  so  that  they  may  have  the  opportunity 
afforded  to  them  of  sending  an  ofiicer  to 
superintend  the  work  and  to  point  out  to 
you  the  requirements  of  this  company.  In 
default  of  your  complying  with  this  request 
this  company  hereby  give  you  notice  that 
they  will  not  be  responsible  for  any  damage 
which  may  be  done  to  your  lines  when  this 
company  require  to  have  access  to  their 
uiains,  and  tney  reserve  the  right  to  take 
such  proceedings  against  your  company  as 
they  may  be  advised." 

(jTL  October  7th,  1903,  the  engineer  of 
the  electric  light  company  wrote  to  the  gas 
company  as  follows : 

"  We  were  not  aware  before  opening  up 
the  streets  of  position  of  your  gas  mains, 
or  the  notice  to  which  you  refer  might 
possibly  have  been  given,  and  I  now  give  it 
m  case  it  is  necessary,  and  shall  be  happy 
to  meet  you  upon  any  point  you  consider 
to  come  under  the  operation  of  the  section 
of  the  schedule  to  the  Electric  Lighting 
(Clauses)  Act,  1899,  to  which  you  refer. 
The  contractor  informs  me,  and  I  believe,  no 
cables  have  been  laid  injuriously  affecting 
your  mains." 
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On  October  17th,  1903,  the  secretary  of 
the  gas  company  wrote  to  the  Board  of 
Trade  as  follows : 

"  Chepstow  Electric  Light  and 
"  Power  Company,  Limited. 

"In  pursuance  of  the  Provisional  Order 
granted  by  the  Board  of  Trade  and  of  the 
Confirmation  (No.  7  of  1902)  Act  (Edw.  7, 
c.  ccvi.),  the  above  company  without  giving 
any  notice  as  prescribed  by  s.  18  of  the  Elec- 
tric Lighting  (Clauses)  Act,  1899,  to  this 
company,  proceeded  to  lay  down  their  mains 
through  the  streets  and  roads  of  this  town 
and  have  laid  the  same  alongside  and  cross- 
ing the  mains  of  this  comijany  (which  have 
been  laid  down  for  years)  in  such  a  manner 
that  in  several  places  they  have  prevented 
free  access  to  such  mains.  This  company 
forwarded  a  letter,  a  copy  of  which  I  nave 
the  honour  to  enclose  herewith,  to  the 
electric  light  company,  directing  their  atten- 
tion to  the  matter,  but  that  company  are 
nevertheless  continuing  to  lay  down  and 
cover  in  their  lines  in  the  same  manner. 
My  directors  consider  that  as  the  provisions 
of  your  Order  and  of  the  Acts  of  Parliament 
affecting  the  matter  have  been  disregarded 
it  is  their  duty  to  bring  the  facts  oefore 
your  Board  and  seek  your  protection  and 
advice.  Sub-section  (4)of  s.  18  of  the  Electric 
Lighting  (Clause^  Act,  1899,  enacts  that  all 
questions  or  differences  which  may  arise 
shall  be  determined  by  arbitration,  and  my 
directors  desire  to  receive  some  direction 
from  you  as  to  whether  it  would  be  advis- 
able or  is  necessary  to  have  recourse  to  this 
step,  and  if  you  are  of  opinion  that  they 
should  proceed  to  arbitration  to  advise 
them  what  steps  they  should  take. 

"  By  sub-s.  (6)  of  the  same  section  penalties 
are  provided  for  default  in  complying  with 
the  provisions  of  the  section,  but  no  indica- 
tion is  given  as  to  the  manner  of  enforcing 
or  by  whom  such  penalties  can  be  enforced. 
The  electric  light  company  were  fully  aware 
of  the  positions  of  the  mains  of  this  company 
and  cannot  therefore  plead  ignorance. 
Moreover,  they  have  almost  throughout 
their  work  followed  the  line  of  this  com- 
pany's mains,  and  have  altogether  ignored 
the  provision  of  s.  18  of  the  Electric 
Lighting  (Clauses)  Act,  1889,  inserted  for 
the  protection  of  gas  companies  and  other 
public  undertakings." 

On  October  24th,  1903,  the  secretary  to 
the  Board  of  Trade  transmitted  to  the 
electric  light  company  a  copy  of  the  above 
letter,  and  asked  to  be  furnished  with  any 
observation  they  might  desire  to  offer  in 
the  matter. 
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On  October  27th,  1903,  the  gas  company 
sent  the  following  notice  to  the  electric 
light  company : 

"  We  hereby  give  you  notice  that  we 
object  to  the  manner  in  which  you  have  laid 
your  mains  and  lines  in  the  streets  and 
roads  where  the  same  are  laid  near  our 
mains  on  the  ground  that  they  have  not 
been  laid  in  accordance  with  the  provisions 
of  the  Electric  Lighting  (Clauses)  Act 
1899,  and  more  especially  on  the  ground 
that  in  several  jilaces  you  have  laid  your 
mains  and  lines  so  close  to  the  mains 
belonging  to  this  company  and  in  many 
instances  crossing  the  mams  of  this  com- 
pany that  free  access  to  such  mains  is 
wholly  prevented.  We  hereby  give  you 
further  notice  to  lay  your  mains  and  lines 
at  a  distance  of  at  least  one  foot  from  the 
mains  of  this  company  and  in  such  a 
manner  that  this  com {>any  can  have  free 
access  to  their  mains." 

On  November  2nd,  1903,  the  secretary  of 
the  gas  company  wrote  to  the  electric  light 
company  as  follows : 

"With  reference  to  the  several  require- 
ments which  we  have  from  time  to  time 
made  to  you  in  writing  by  letter  and  by 
notices  and  also  verbally  by  our  manager  to 
you  and  your  contractors  during  the  course 
of  your  laying  down  your  electric  lines 
and  mains  for  the  protection  of  our  gas 
mains  and  pipes  and  for  securing  access 
thereto,  which  requirements  you  have  failed 
to  comply  with,  we  write  for  the  purpose  of 
presenting  to  you  in  the  most  formal  way 
the  matters  wnich  we  require  vou  to  give 
your  immediate  attention  to.  We  require 
you  to  open  the  trenches  in  Mount  Pleasant, 
Moor  Street,  High  Street,  Nelson  Street, 
St.  Mary's  Street,  Welsh  Street,  and  that  of 
Church  Street  where  the  electric  lines  and 
mains  are  laid  near  to  our  gas  mains  and 
pipes  and  to  relay  your  electric  lines  and 
mains  therein  in  such  manner  as  shall 
protect  our  gas  mains  and  pipes  in  those 
streets  from  injury  and  shall  secure  access 
thereto  so  that  we  can  relay  or  repair  our 
mains  and  pipes  without  any  disturbance  of 
the  soil  surrounding  your  mains  and  lines. 
For  this  purpose  we  are  advised  that  it  is 
necessary  (a)  that  your  electric  lines  and 
mains  should  be  laid  at  a  distance  of  at 
least  one  foot  from  every  part  of  our  mains 
(b)  that  your  lines  should  oe  so  constructed 
and  protected  as  to  prevent  all  risks  to  our 
pipes  from  electrolysis  or  other  causes  of 
injury,  and  (c)  that  the  filling  in  of  your 
trenches  should  be  properly  carried  out  in 
such  manner  that  no  risk  of  injury  should  be 
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caused  to  our  mains  from  subsidence,  steam 
rolling  or  otherwise.  .  .  .  We  also  give 
you  notice  that  we  require  you  to  give  us 
proper  notices  of  all  future  operations  so 
that  we  can  effectually  control  them.  .  .  . 
We  desire  to  add  that  at  the  proper  time 
we  shall  claim  from  you  the  penalties  we 
contend  are  due  to  us  for  your  breaches  of 
your  Act  as  well  as  such  damages  as  '^e 
may  prove  we  have  sustained  or  may  here- 
after sustain  by  your  operations  .   .  ." 

On  November  2nd,  1903  (the  same  date), 
the  electric  light  company  wrote  to  the 
Board  of  Trade  as  follows  : 

"...  In  laying  our  mains  we  have 
naturally  kept  as  close  as  possible  to  the 
side  of  the  street  from  which  we  expect  the 
majority  of  our  demand  for  electncity  in 
order  to  avoid  too  lengthy  a  service 
branch,  and  in  that  we  have  thereby  fol- 
lowed the  lead  of  the  gas  company  which 
is  not  extraordinary.  Still  in  laying  our 
mains  wo  have  in  fulfilment  of  all  require- 
ments taken  such  steps  as  to  give  both 
ourselves  and  the  gas  company  full  access 
to  mains,  not  laying  our  mains  either  over 
or  under  the  gas  mains,  but  alongside, 
which  we  contend  is  in  every  way  reason- 
able, as  we  understand  that  we  also,  as  well 
as  tne  gas  company,  have  certain  rights  of 
way.  It  is  obvious  that  in  certain  cases 
where  our  mains  lie  away  from  the  footway 
beyond  the  gas  mains  we  have  been 
obliged  to  cross  either  over  or  under  their 
gas  mains  but  when  this  has  been  done  we 
believe  we  have  shown  every  consideration 
for  the  rights  of  the  other  party,  not  only  as 
regards  strict  right  but  as  extenaing 
courtesy  to  the  pioneer  company.    .    .    ." 

On  November  14th,  1903,  the  secretarv  to 
the  gas  company  wrote  to  the  Board  of 
Trade  as  follows : 

"...  I  am  desired  to  point  out  to 
your  Board  that  statements  made  in  their 
letter  to  the  Board,  of  November  2nd,  by 
the  Chepstow  Electric  Light  Company  as 
to  the  manner  of  laying  their  mains  is  not 
correct.  This  company  have  from  time  to 
time  by  letters,  notices,  and  also  verbally 
by  their  manager  indicated  to  the  electric 
light  company  during  the  course  of  their 
laying  down  their  electric  lines  and  mains 
the  several  requirements  which  they  desired 
for  the  protection  of  this  company's  mains 
and  pipes  and  for  securing  access  thereto, 
but  the  electric  light  company  have 
altogether  ignored  such  letters  and  notices 
and  have  failed  to  comply  with  the  require- 
ments made  by  this  company.    My  directors 
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have  no  alternative  but  to  apply  to  your 
Board  to  appoint  an  arbitrator,  and  I  am 
instructed  to  request  your  Board  to  be  good 
enough  to  appoint  an  arbitrator  to  investi- 
gate and  determine  the  questions  and 
differences  between  this  company  and  the 
Chepstow  Electric  Light  Company.    .    .    ." 

On  the  same  November  14th,  the  gas 
company  wrote  to  the  electric  light  company 
that  they  had  written  the  preceding  letter 
to  the  Board  of  Trade  requesting  them  to 
appoint  an  arbitrator. 

On  November  30th,  1903,  the  electric 
light  company  wrote  to  the  gas  company 
with  notice  that  they  intended  opening  the 
ground  in  Beaufort  Square  for  the  purpose 
of  laying  cable  to  the  pillar  recently 
erected. 

On  January  8th,  1904,  the  Board  of  Trade 
wrote  to  the  electric  light  company  that  they 
had  appointed  Major  Philip  Cardew,  R.E., 
to  decide  the  matters  in  question  between 
the  companies. 

On  January  25th,  1904,  the  electric  light 
company  sent  another  notice  to  the  gas 
company  of  their  intention  to  open  the 
ground  m  Beaufort  Square. 

On  April  29th,  1904,  the  solicitors  to  the 
gas  company  wrote  to  the  solicitors  to  the 
electric  light  company  as  follows  : 

"At  a  meeting  of  our  client's  board  of 
directors  held  yesterday,  considerable 
surprise  was  expressed  that  your  clients  the 
Electric  Light  and  Power  Company, 
Limited,  had  not  as  yet  paid  the  amount 
awarded  to  the  gas  company  by  Major 
Cardew,  and  the  costs  of  the  arbitrator  and 
of  the  arbitration,  and  we  were  instructed 
to  make  formal  application  for  the  payment 
of  the  same.  .  .  .  We  arc  also  instructed 
to  state  our  clients  are  surprised  that  the 
electric  light  company  have  not  during  the 
eleven  weeks  which  have  expired  since  the 
date  of  the  award  made  any  attempt  to 
comply  with  the  reasonable  requirements  of 
the  gas  company  as  contained  in  the  various 
letters  and  notices  which  were  given  by 
them  to  the  electric  light  company  prior, 
and  unless  an  undertaking  is  given  that 
those  requirements  will  be  fully  and  satis- 
factorily complied  with  at  an  early  date  our 
clients  have  no  alternative  but  to  make  an 
application  for  the  imposition  of  the 
penalties  provided  for  by  s.  18,  subs.  (5),  of 
the ElectricLighting(Clauses) Act,  1899.  .  .  ." 

Major  Cardew's  award,  after  recitals 
setting  out  the  obligations  of  the  electric 
light  company  under  s.  18  of  the  Schedule 
to   the    Electric   Lighting   (ClausesW^ct, 
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1899,  and  referring  to  a.  28  of  the  Electric 
Lighting  Act,  1882,  proceeded  as  follows  : 

"And  whereas  the  Chei)stow  Gas  and  Coke 
Consumers'  Company,  Limited,  hereinafter 
called  the  gas  company,  being  a  company 
lawfully  supplying  gas  and  owners  of  gas 
mains,  pipes  or  other  works,  applied  to  the 
Board  of  Trade  under  the  provisions  of  the 
Order  to  appoint  an  arbitrator  to  determine 
certain  questions  or  diflferences  which  have 
arisen  between  them  and  the  electric  supply 
company.  And  whereas  in  pursuance  of 
the  powers  conferred  upon  tneni  by  the 
Acts  hereinbefore  recited  or  referred  to,  the 
Board  of  Trade  by  their  Order,  dated 
the  8th  day  of  January,  1904,  appointed  the 
undersigned,  Major  Philip  Cardew,  R.E.,  of 
8,  Queen  Annes  Gate,  S.W.,  to  be  the 
arbitrator  to  determine  the  questions  or 
differences  above  referred  to. 

"  Now  1,  the  said  Philip  Cardew,  having 
taken  upon  myself  the  burden  of  the  said 
reference  and  having  on  the  1st  and  2nd  days 
of  February,  1904,  at  Chepstow,  heard  and 
duly  considered  all  the  allegations  and  evi- 
dence of  the  electric  supply  company  and 
the  gas  company  respectively  of  and  concern- 
ing the  said  questions  or  differences,  and  in- 
si)ected  certam  portions  of  the  works  carried 
out  by  or  on  behalf  of  the  electric  supply 
company  in  the  streets  and  places  hereinafter 
mentioned,  do  hereby  make  and  publish 
this  niy  award  in  writing  as  to  tne  said 
questions  or  differences  so  referred  to  me  as 
aforesaid.  And  I  do  hereby  find  and  award 
as  follows : 

"(1)  Ifindthat  the  electric  supply  company 
as  such  undertakers  as  aforesaid  did  not 
comply  with  the  conditions  of  clause  18 
afore«said  in  respect  of  the  giving  to  the  ^as 
company  not  less  than  three  days'  notice 
before  commencing  to  dig  or  sink  their 
trenches  for  lajjing  down  or  constructing 
their  new  electric  Tines  (other  than  service 
lines)  and  other  works  near  to  the  mains 
or  pipes  or  other  works  belonging  to  the  gas 
company  in  respect  of  the  lines  and  works 
laid  down  or  constructed  between  the  9th 
September  and  the  13th  November,  1903,  in 
the  following  streets  or  places  in  Chepstow, 
namely^  St.  Slary  Street,  and  High  Street, 
Moor  Street,  Mount  Pleasant,  Hard  wick 
Hill,  Welsh  Street,  and  Nelson  Street,  and 
did  not  conform  to  such  requirements  as 
were  made  by  or  on  behalf  of  the  gas 
company  for  protecting  from  injury  their 
said  mains,  pipes  and  other  works  in  the 
streets  and  places  before-mentioned  and  for 
securing  access  thereto. 
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"(2)  I  find  that  the  alle^tion  made  by 
the  cas  company  that  the  said  trenches  were 
filled  in  by  the  electric  light  company  in  an 
unworkmanlike  manner  was  not  proved  to 
my  satisfaction. 

"^3)  I  find  that  the  said  electric  lines  and 
works  have  been  laid  down  and  constructed 
in  certain  portions  of  the  before-mentioned 
streets  in  undue  proximity  to  the  mains  or 
pipes  belonging  to  the  gas  company,  and 
such  mains  and  pipes  are,  in  fact,  more 
liable  to  damage,  and  the  gas  compan^s 
access  thereto  is  rendered  dimcult  and  in- 
convenient by  reason  of  such  undue 
proximity. 

"  (4)  I  award  that  the  electric  supply  com- 
pany shall  pay  to  the  gas  company  tne  sum  of 
£36  6«.  6d  as  full  compensation  for  the  loss 
and  damage  suffered  by  the  gas  company  in 
respect  of  the  matters  aforesaid. 

"  (5)  I  award  that  the  electric  supply  com- 
pany shall  pay  to  the  gas  company  the 
expenses  of  the  arbitration,  including  the 
expenses  of  this  m^r  award ;  and  I  assess  the 
damages  of  the  said  expenses  of  my  award 
at  £14  7«.  M. 

"As  witness  my  hand  this  12th  day  of 
February,  1904." 

The  material  provisions  of  the  schedule 
to  the  Electric  Lighting  (Clauses)  Act,  1899 
(62  &  63  Vict.  c.  19),  are  as  follows  : 

Section  1.— "  .  .  .  The  expression  *the 
Special  Order '  means  any  Provisional  Order 
made  by  the  Board  of  Trade  under  the 
principal  Act  with  which  the  provisions  of 
this  schedule  are  incorporat-ed  and  includes 
those  provisions  as  so  incorporated.  .  >.  . 
The  expression  *  daily  penalty'  means  a 
penalty  for  each  day  on  which  any  offence 
IS  continued  after  conviction  therefor.  .  .  ." 

Section  18.~"(1)  Where  the  undertakers 
require  to  dig  or  sink  any  trench  for  laying 
down  or  constructing  any  new  electric  lines 
(other  than  service  lines)  or  other  works 
near  to  which  .  .  .  any  main,  pipe, 
syphon,  electric  line,  or  other  work  oelong- 
ing  to  any  gas  .  .  .  company  has  been 
lawfully  placed,  or  where  any  gas  .  .  . 
company  reauire  to  dig  or  sink  any  trench 
for  laying  down  or  constructing  any  new 
mains  or  pipes  (other  than  service  pipes) 
or  other  works  near  to  which  any  lines  or 
works  of  the  undertakers  have  been  lawfully 
placed,  the  undertakers  or  the  gas  ... 
company  (as  the  case  may  be),  in  this 
section  referred  to  as  the  "  operators,"  shall, 
unless  it  is  otherwise  agreed  between  the 
parties  interested,  or   in    case  of  sudden 
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emergency,  give  to  .  .  .  the  gas  .  .  . 
company,  or  to  the  undertakers  (as  the  case 
may  be),  in  this  section  referred  to  as  the 
"owners,"  not  less  than  three  days'  notice 
before  commencing  to  dig  or  sink  such 
trench  as  aforesaid,  and  those  owners  shall 
be  entitled  by  their  oflSccr  to  superintend 
the  work,  and  the  operators  shall  conform 
with  such  reasonable  requirements  as  may 
be  made  by  the  owners  or  the  officer  for 
protecting  from  injury  every  such  .  .  . 
main,  pipe,  syphon,  electric  line,  or  work, 
and  for  securing  access  thereto,  and  they 
shall  also,  if  required  by  the  owners  thereof, 
repair  any  damage  that  may  be  done 
thereto. 

"(4)  Any  question  or  difference  which 
may  arise  under  this  section  shall  be  deter- 
mined by  arbitration. 

"(5)  If  the  operators  make  default  in 
complying  with  any  of  the  requirements  of 
this  section  they  shall  make  full  compensa- 
tion to  all  owners  affected  thereby  for  any 
loss,  damage,  penalty,  or  costs  which  they  may 
incur  by  reason  thereof:  and  in  addition 
thereto  they  shall  be  liable  for  each  default 
to  a  penalty  not  exceeding  ten  pounds,  and 
to  a  daily  penalty  not  exceeding  five 
X>ounds    .    .    ." 

Section  76.—"  (1)  All  penalties,  fees,  ex- 
penses, and  other  moneys  recoverable  under 
the  Special  Order,  or  under  the  Board  of 
Trade  regulations,  the  recovery  of  which  is 
not  otherwise  specially  provided  for,  may  be 
recovered  summarily  m  manner  provided  by 
the  Summary  Jurisdiction  Acts. 

"  (2)  Any  nenalty  recovered  on  prosecu- 
tion by  an  omcer  of  the  local  authority,  in  a 
case  where  the  local  authority  are  not 
themselves  the  undertakers,  shall,  if  there 
is  an  electric  inspector  for  the  time  being 
appointed  by  the  local  authority,  be  paid  to 
t£at  officer  and  by  him  to  the  local  autho- 
rity, and  shall  be  applied  in  aid  of  the  local 
rate. 

"(3)  Any  penalty  recovered  on  prosecu- 
tion by  any  other  body  or  person^  or  any 
part  thereof,  may,  if  the  court  so  direct,  be 
paid  to  that  body  or  person." 

Shiress  Wtll^  K.C.,  for  the  appellants.— 
The  conviction  in  this  case  is  bad  for  three 
reasons.  First,  the  conviction  is  bad  on  the 
face  of  it,  because  it  purports  to  inflict 
daily  penalties  in  respect  of  a  possible 
future  offence  which  has  not  yet  been  com- 
mitted. Having  regard  to  the  definition 
of  "daily  penalty"  in  s.  1,  s.  18  (6)  of  the 
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schedule  to  the  Electric  Lighting  ^Clauses) 
Act,  18d9,  means  that,  where  there  nas  been 
a  conviction  of  an  offence  under  s.  18, 
and  the  offence  is  continued  after  such  con- 
viction, further  penalties  may  be  inflicted 
on  a  fresh  information.  It  cannot  be 
assumed  that  there  will  be  a  continuation 
of  the  offence,  and  the  justices  have  no 
jurisdiction  to  act  on  any  such  assumption 
and  provide  penalties  if  such  a  contingency 
arises.  [He  referred  to  E,  v.  Struve  (1895), 
59  J.  P.  584.]  If  that  is  so,  the  conviction 
is  bad  as  a  whole.  A  conviction  cannot  be 
held  to  be  partly  good  and  partly  bad  (E,  v. 
Slade,  {1895]  2  Q.  B.  247  ;  59  J.  P.  279). 
Secondly^  the  proceedings  are  out  of  time, 
as  the  offence  was  committed  more  than  six 
months  before  the  issue  of  the  summons, 
and  so  exceeds  the  limit  of  time  provided 
by  s.  1 1  of  the  Summary  Jurisdiction  Act, 
1848.  The  time  would  run  from  the  com- 
pletion of  the  works,  which  took  place 
Defore  October  31st,  1903,  while  the  com- 
plaint was  not  till  May  31st,  1904.  Nor 
can  it  be  argued  that  this  is  a  continuing 
offence.  It  is  a  settled  proposition  of  law 
that  where  a  statute  prohibits  the  execution 
of  particular  works  a  person  who  executes 
sucn  works  is  not  guilty  of  a  continuing 
offence  by  merely  alloniing  the  works  to 
remain  unless  the  statute  specially  provides 
to  the  contrary.  That  is  decided  in  Hull  v. 
LoncUm  County  Council,  [1901]  1  K.  B.  580; 
64  J.  P.  309.  [He  also  referred  to  Mar- 
shall V.  Smith  (1873),  L.  R.  8  C.  P.  416  ; 
Beat/    V.    Gateshead    Corporation   (1881), 

55  L.  T.  92  ;  Welsh  v.  West  Ham  Corjxyra' 
turn,  [1900]  1  Q.  B.  324 ;  London  County 
CouncU    V.    Cross    (1892),  60  L.  T.   731; 

56  J.  P.  550.]  Thirdly,  the  appellants  have 
been  awarded  full  compensation  for  the  loss 
and  damc^  done  to  them,  and  the  award 
has  purged  the  offence  and  must  be  taken 
as  having  included  any  possible  penalties. 

Macmorran,  K.C.  (with  him  S.  G,  Lush- 
ington\  for  the  respondents.— As  to  the 
first  point,  it  must  be  admitted  that  that 
part  of  the  conviction  which  deals  with  the 
infliction  of  future  penalties  is  bad  and 
cannot  be  enforced,  but  the  other  part  of 
the  conviction  still  remains  good  and  is 
separable.  In  the  case  of  Mayor,  etc.  of 
Scarborough  v.  Scarborough  Rural  Sani- 
tary Authority  (1876),  1  Ex.  D.  344 ;  40  J.  P. 
726,  it  was  held  that  an  order  for  an  abate- 
ment of  a  nuisance  and  a  prohibition  was 
bad  so  far  as  it  ordered  the  abatement,  but 
valid  so  far  as  it  granted  a  prohibition.  As 
to  the  second  point,  that  the  proceedings 
were  out  of  time,  the  offence  whi^  the      j 
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appellants  are  charged  with  is  the  failure  to 
comply  with  the  reasonable  requirements  of 
the  respondents.  There  was  no  completed 
offence  till  the  award  decided  that  the 
appellants'  lines  had  been  laid  too  near  the 
mains  and  pipes  of  the  respondents.  Even 
if  that  is  not  so,  the  time  aid  not  begin  to 
run  till  the  respondents*  requirements  were 
formally  made  in  the  letter  of  Novem- 
ber 2nd,  1903.  Further,  the  offence  is  a 
continuing  offence  ;  it  continues  so  long  as 
the  failure  to  comply  with  the  requirements 
continues.  [They  cited  Mayer  v.  Harding 
(1867),  17  L.  T.  140 ;  31  J.  P.  376 ;  Higgins  v. 
Guardians  of  the  Poor  of  Northwich  Union 
(1870),  22  L.  T.  752  ;  34  J.  P.  806  ;  Metro- 
politan Board  of  Works  v.  Anthony  ds  Co, 
(1884),  54  L.  J.  M.  C.  39 ;  Onley  v.  Gee 
(1861),  30  L.  J.  M.  C.  222  ;  C(yrhett  v.  Badger, 
[1901J  2  K.  B.  278  ;  65  J.  P.  552.]  The  cases 
relied  upon  by  the  other  side  are  distinguish- 
able. They  relate  to  cases  where  the 
statute  forbade  the  execution  of  works  and 
where  merely  suffering  the  prohibited  works 
to  continue  in  existence  was  held  not  to  be 
a  continuing  offence.  They  were  not  cases 
where  the  statute  required  something  to  be 
done  which  was  not  done.  That  is  so  both 
in  London  County  Council  v.  Cross,  sujrra, 
and  Hvll  v.  London  County  Council,  sujrra. 
The  offence  cannot  be  complete  when  the 
requirements  were  made,  as  a  reasonable 
time  must  be  allowed  to  admit  of  complying 
with  the  requirements.  Thirdly,  the  award 
is  no  bar  to  these  proceedings.  It  is  ex- 
pressly provided  in  s.  18  (5)  of  the  Electric 
Lighting  Clauses  Act,  1899,  that  the  appel- 
lants should  be  liable  to  penalties  "  in 
addition''  to  making  full  compensation 
under  an  award  of  an  arbitrator,  and  s.  76 
specially  provides  for  the  recovery  of  such 
I^enalties  in  a  summary  manner.  There  is 
no  necessary  connection  between  the  pro- 
ceedings before  the  arbitrator  and  the  j)ro- 
ceedings  to  recover  the  penalties.  [Tjiey 
referred  to  Shelfer  v.  City  of  Lond(m 
Electric  Lighting  Co.  [1895],  1  Ch.  287.] 

Shiress  Will,  K.C.,  in  reply. 

Alverstone,  L.C.J.— We  are  of  opinion 
that  we  cannot  interfere  with  this  con- 
viction. Several  points  have  been  taken 
by  Mr.  Will,  as  to  some  of  which,  notwith- 
standing his  able  argument,  we  did  not 
think  it  necessary  to  trouble  Mr.  Mactnorran 
seriously,  but  one  of  which  undoubtedly 
admits  of  very  considerable  argument.  The 
proceeding  was  commenced  by  an  infor- 
mation under  s.  18  of  the  schedule  to  the 
Electric  Lighting  (Clau.scs)  Act,  1899,  against 
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the  electric  light  com^iany  for  that  they  had 
laid  down  and  constructed  new  electric 
lines  in  undue  proximity  to  the  gas  com- 
panjr's  mains  and  did  not  conform  and  had 
not  conformed  with  such  requirements  as 
were  made  on  behalf  of  the  gas  company. 
One  sees  how  that  statement  as  to  laying 
down  the  wires  in  undue  proximity  to  the 
gas  company's  mains  got  into  the  summons. 
It  was  because  there  had  been  a  proceeding 
before  Major  Cardew  with  regard  to  those 
wires,  and  he  had  found  as  a  fact  that  the 
wires  were  in  undue  proximity  to  the  mains, 
and  went  on  to  find  that  the  electric  light 
company  had  not  obeyed  the  requirements 
of  the  gas  company.  Section  18  provides 
certain  machinery  whereby  persons  whose 
interests  are  affected,  as  for  instance  the 
gas  company,  may  make  requirements  on 
notice  being  given  to  them,  and  whereby 
they  have  means  of  recovering  any  damage 
that  is  done  ;  and  there  is  provision  for 
arbitration.  I  desire  to  point  outj  and  I 
accede  in  that  respect  to  what  I  think  was 
the  substantial  argument  of  Mr.  Will,  that 
the  offence  contemplated  by  sub-s.  (5)  of 
the  section  is  not  an  offence  consisting  in 
laying  down  wires  in  any  given  position  ; 
the  substantial  offence  created  by  the  sub- 
section is  default  in  complying  with  any 
requirements  of  the  section  ;  and  so  far  as 
the  present  proceedings  are  concerned,  the 
only  requirement  of  the  section  is  compliance 
with  reasonable  requirements  made  oy  the 
gas  company  for  protecting  the  gg^  pipes. 
We  have  to  consider  whether  the  time  limit 
of  six  months  under  the  Summary  Juris- 
diction Act,  1848,  which  is  relied  upon  in 
this  case,  applies  so  as  to  make  the  con- 
viction either  bad  upon  the  face  of  it,  or 
bad  on  the  ground  that  the  facts  stated  by 
the  magistrates  show  that  there  had  been  a 
completed  offence  more  than  six  months 
before  the  commencement  of  the  proceed- 
ings. I  propose,  however,  first  to  deal  with 
two  other  points.  It  was  contended  by 
Mr.  Will  that  there  could  be  no  summons 
for  a  penalty  at  all  in  the  present  case, 
because  the  matter  had  been  referred  to 
Major  Cardew,  and  compensation  obtained. 
We  are  all  clearly  of  opinion  that  that  point 
is  not  a  good  one.  Not  only  does  the 
section  say  that  the  penalty  is  to  be  in 
addition  to  compensation,  but  it  is  obvious 
that  the  provision  for  the  penalty  has  no 
necessary  relation  to  the  compensation.  It 
may  very  likely  be  that  a  penalty  is  for 
enforcing  obedience  to  some  requirement 
which  does  not  involve  compensation  at  all, 
and  yet  may  be  found  to  be  reasonable^  for 
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instance,  a  requirement  that,  as  a  matter  of 
safety,  the  wires  should  be  put  at  such 
distance  from  the  gas  pipes  as  is  thought 
right,  or  found  to  be  right  oy  the  arbitrator ; 
and  that  I  think  is  made  clear  by  the 
provision  for  a  daily  penalty  after  conviction, 
which  shows  that  the  provisions  with  regard 
to  penalty  have  nothing  to  do  with  the 
compensation  to  bepaid  to  the  gas  company. 
Therefore,  Mr.  WllVs  point  that  the  gas 
company  could  not  take  out  this  summons, 
although  their  requirements  had  not  been 
acceded  to,  because  the  arbitrator  awarded 
them  compensation,  is  no  ground  for  inter- 
fering with  the  conviction.  Mr.  Will  then 
contended  that  the  conviction  was  bad 
because  in  addition  to  a  £1  penalty,  it  went 
on  to  say  "and  £l  for  every  day  in  default." 
Now  Mr.  Macmorran  admits  that  a  con- 
viction for  an  offence  cannot  add  penalties 
for  future  oflfences,  especially  when  it  is 
remembered  that  it  is  provided  by  the  Act 
that  a  daily  penalty  is  to  be  a  penalty  after 
conviction;  and  had  the  conviction  de- 
pended on  that  additional  punishment,  if  I 
may  use  the  expression,  I  think  we  should 
have  had  to  consider  the  case  of  E,  v.  Slade. 
[1895]  2  Q.  B.  247  ;  59  J.  P.  471.  We  all 
think  that  that  is  a  matter  which  does  not 
affect  the  conviction.  The  only  result  of  an 
order  upon  that  would  be  the  amendment 
of  the  conviction  by  striking  that  out,  or 
that  no  effect  be  given  to  it  in  the  event  of 
any  attempt  being  made  to  enforce  the 
penalty,  which  no  doubt  will  take  place. 
Now  comes  the  difficult  point,  and  that  is, 
that  the  information  was  laid  too  late, 
having  regard  to  s.  11  of  the  Summarv 
Jurisdiction  Act,  1848,  whereby,  "  in  all 
cases  where  no  time  is  limited  ....  such 
complaint  shall  be  made  ....  within  six 
calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information 
respectively  arose."  A  number  of  cases 
have  been  cited,  none  of  which  have,  I  think, 
any  real  application  to  the  present  case. 
The  case  most  relied  on  was  null  v.  London 
Cownty  CamicU.  [1-901]  1KB. 580;  65  J. P. 
309.  In  most  of  the  cases  there  has  been  a 
summons  for  doing  some  act  which  is 
complete,  either  complete  having  regard  to 
the  words  which  create  the  offence,  or 
complete  in  fact,  so  that  all  the  necessary 
state  of  facts  to  prove  the  offence  exists,  as, 
for  instance,  the  building  of  a  house,  up  to  a 
certain  point  beyond  the  building  line,  or,  to 
take  HidUi  Case^  the  erection  of  a  structure 
which  is  complained  of  over  the  pavement. 
The  question  before  us  is  this :  Is  Mr.  Will 
right  in  his  contention  that  the  proceedings 
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in  the  present  case  are  too  late,  either 
because  the  conviction  relates  to  something 
that  was  done  as  far  back  as  October  2nd, 
1903  (a  date  more  than  six  months  before 
the  commencement  of  the  proceedings),  or 
because  it  states  on  the  face  of  it  that  **  on 
and  since  October  2nd,  1903,"  the  appellant 
company  did  make  and  had  made  default 
in  complying  with  certain  requirements  ?  I 
have  come  clearly  to  the  opinion  that, 
whatever  may  be  the  rights  of  magistrates 
in  certain  cases,  the  objection  to  the  con- 
viction as  being  bad  on  the  face  of  it  cannot 
be  sustained.  It  is,  of  course,  obvious  that, 
in  a  case  of  disobedience  or  not  conforming 
to  a  requirement  that  contemplates  some- 
tliing  being  done,  such  as  the  carrying  out 
of  works  that  must  take  time,  it  is  impossible 
to  say  that  the  time  begins  to  run  from  the 
requirement  itself.  I  can  well  imagine  a 
case  where  the  works  might  take  a  con- 
siderable time  to  do.  But,  I  think,  there  is  a 
broader  view  to  be  taken  of  this  case,  and 
that  is  that  disobedience  to  this  requirement, 
assuming  it  to  be  a  proper  requirement,  is, 
for  the  purpose  of  this  offence,  put  in  the 
position  of  disobedience  to  an  order,  and  I 
doubt  whether  this  limit  of  time  can  be  said 
to  arise  where  persons  are  continuing  to 
disobey  an  order  which  is  always  operative. 
There  is  only  one  case  that  I  wish  to 
mention,  because  I  do  not  wish  to  be 
thought  to  be  deciding  it.  I  can  imagine  a 
thin^  which  is  ordered  to  be  done,  or  a 
requirement  made,  requiring  so  little  time 
that  the  magistrates  may  well  think  that 
there  was  a  completed  offence  within  a 
certain  time,  more  than  six  months  before 
the  laying  of  the  information.  In  such  a 
case  it  seems  to  me  that  it  is  possible  that 
magistrates  might  think  that  the  offence, 
namely,  the  disobedience  to  the  order,  was 
of  such  a  character  that  there  was  a  com- 
pleted offence  at  a  certain  time ;  but  all  I 
say  is,  having  regard  to  the  language  of  this 
order,  and  the  facts  before  us  as  found  by 
the  magistrates,  that  exception,  if  it  be  an 
exception,  cannot  be  relied  on  in  this  case. 
ReaUy,  when  we  arrive  at  the  facts  before 
the  magistrates  the  point  can  scarcely  be 
argued.  There  having  been  correspondence, 
there  having  l)een  a  reouest  to  do  certain 
work,  definitel)^  on  October  2nd  the  parties 
go  to  arbitration,  and  the  award  is  not 
made  till  February  12th,  1904,  and  therefore 
in  this  particular  case  the  present  appellants 
were  disputing  that  the  mains  were  too  near 
for  a  period  of  very  nearly  the  whole  of  the 
six  months,  more  than  four  and  a-half 
months  after  the  question  was  raised,  and  t 
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Chepstow  Electric  Light,  etc.   Co., 
Ltd.  v.  Chepstow  Gas,  etc.,  Co.,  Ltd. 

there  is  a  request  to  them  to  comply  with 
what  the  gas  company  want  after  the  date 
of  the  award.  I  am,  therefore,  clearly  of 
opinion  that  it  is  not  possible  for  us  to 
construe  this  conviction  as  alleging  a  com- 
pleted offence  on  October  2nd.  But 
whether  we  take  the  form  of  summons  and 
construe  it  fairly,  or  whether  we  look  at  the 
facts  stated  by  the  magistrates,  there  is 
nothing  to  show  that  the  offence  of  not 
conforming  to  the  requirements  was  com- 
plete more  than  six  months  before  the 
summons  was  taken  out.  I  think  I  have 
dealt  with  all  the  points  raised  hy  Mr.  Will. 
I  am  of  opinion  tnat  the^  all  fail,  and  that 
this  appeal  must  be  dismissed. 

Kennedy,  J. — I  agree ;  I  have  nothing 
to  add. 

Ridley,  J.— I  agree  also.  I  only  wish  to 
say  one  word  as  to  the  position  of  Hull  v. 
London  County  Council^  [1901]  1  K.  B. 
680.  It  appears  that  the  case  now  before 
us  is  entirely  different  from  that.  That  was 
a  case  in  which  the  information  and  sum- 
mons charged  that  Hull  had  extended  a 
projection  beyond  a  general  line  of  building. 
Here  it  is  a  failure  to  comply  with  require- 
ments which  are  found  to  pe  necessary.  In 
the  one  case  the  offence  is  complete  when 
the  projection  is  extended.  In  the  case 
before  lis  when  is  it  complete  1  It  seems  to 
me  it  is  impossible  to  say  that  it  is  complete 
at  any  particular  moment,  for  it  continues 
to  exist  from  dajr  to  day.  I  think  that  is  a 
very  strong  distinction,  and  one  which  is 
clearly  to  be  remembered.  I  therefore  aeree 
with  the  judgment  of  the  Lord  Chief 
Justice. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Stow, 
Preston  and  Littleton,  for  Colborne  k  Co., 
Newport,  Mon. 

Solicitors  for  the  respondents  :  Ley,  Lake 
and  Ley,  for  Morgan  k  Co.,  Newport,  Mon. 
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December  19,  1904. 

Westthorpe  v.  Powley. 

Navy —  "Naval  service "  —  " Royal  Naval 
Reserve  "  —  Enlistment  —  False  state- 
ment—Penalty—Naval Enlistment  Act. 
1853  (16  &  17  Vict.  c.  69),  s.  16— Naval 
Volunteers  Act,  1853  (16  k  17  Vict, 
c.  73),  s.  17  — Royal  Naval  Reserve 
(Volunteer)  Act,  1859  (22  k  23  Vict, 
c.  40),  ss.  15,  16. 

The  respondent  applied  in  person  to  the 
appellant  to  oe  enrolled  in  the  Royal 
Naval  Reserve  and  signed  a  jrrinted 
form  which  contained  two  statements^ 
both  of  which  were  false. 

Held,  tliat  s.  16  of  the  Naval  Enlistment 
Act,  1853,  which  makes  it  an  offence  for 
a  person  upon  ent^nng  the  naifol  ser- 
vice to  make  any  false  statem^U  toith 
intent  to  deceive,  does  not  apply  to  a 
person  entering,  or  offering  to  enter,  the 
Royal  Naval  Reserve, 

Case  stated  by  justices  in  and  for  the 
borough  of  Great  Yarmouth  : 

On  April  2l8t  and  28th,  1904,  the  justices 
heard  and  determined  an  information 
which  charged  the  respondent  (Powley)  with 
making,  on  February  23rd,  1904,  a  falso 
statement  in  writing  on  offering  himself  to 
enter  the  naval  service  of  his  Majesty,  con- 
trary to  16  &  17  Vict.  c.  69,  s.  16. 

On  the  hearing  of  the  said  information 
the  following  facts  were  proved  or  admitted : 

The  appellant  was  an  officer  in  his 
Majesty's  Customs,  and  was  authorised,  by 
virtue  of  his  appointment  under  the  regu- 
lations hereinafter  mentioned,  to  enrol  duly 
qualified  applicants  in  the  Royal  Naval 
Reserve.  The  Royal  Naval  Reserve  was 
established  by  22  k  23  Vict.  c.  40,  and  is 
governed  by  regulations  issued  under  that 
statute. 

On  February  23rd,  1904,  the  respondent 
applied  in  person  to  the  appellant  to  be 
enrolled  in  the  Royal  Naval  Reserve,  and 
signed  a  printed  form,  which  was  read  over 
to  him,  which  contained  the  statements  : 
(1)  that  the  respondent  had  not  already 
made  application  to  be  enrolle^l  in  the 
Royal  Naval  Reserve  at  that  (Yarmouth) 
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or  any  other  port,  and  (2)  that  his  age  was 
thirty  —  both  of  which  statements  were 
false. 

On  behalf  of  the  respondent  it  was  con- 
tended, upon  the  above  facts,  that  as  at 
the  date  of  the  passing  of  the  statute 
creating  the  offence  (16  &  17  Vict.  c.  69), 
there  was  no  force  of  naval  reserve  in  exist- 
ence, the  penal  section  (16)  could  not  api>]y. 
Also,  it  was  contended  that  the  expression 
"Naval  Service  of  her  Majesty"  in  16  k 
17  Vict.  c.  69,  referred  to  the  Royal  Navy 
only,  and  could  not  be  held  to  include  the 
Royal  Naval  Reserve,  on  the  ground  that 
the  Ro^l  Naval  Reserve  was  not  at  the 
date  of  the  earlier  Act  and  is  not  now  a 
part  of  the  "  Naval  Service." 

For  the  appellant  it  was  contended  that, 
inasmuch  as  the  Royal  Naval  Reserve  is 
under  the  control  of  and  paid  by  the 
Admiralty,  and  its  members  when  under 
training  are  under  the  command  of  his 
Majesty's  naval  officers,  the  force  must 
come  within  the  description  "Naval  Ser- 
vice " ;  that  the  very  nature  and  objects  of 
the  force  bring  it  within  the  words  in 
(question  ;  that  it  is  within  the  mischief 
intended  to  be  met  bv  the  section  ;  and 
that  the  words  "Naval  Service"  must  be 
taken  to  mean  the  naval  force  of  his 
Majesty  as  constituted  for  the  time  being. 

The  justices  were  of  opinion  that  as  at 
the  date  of  the  Act  of  16  &  17  Vict.  c.  69, 
there  was  no  force  of  naval  volunteers  in 
existence— the  first  body  coming  under  that 
de.scription  being  constituted  by  16  k 
17  Vict.  c.  73— s.  16,  being  a  penal  section, 
could  not  be  construed  to  apply  to  a  non- 
existent body  without  further  words ;  but 
referring  to  16  &  17  Vict.  c.  73^  which  is 
entitled  "  An  Act  for  the  establishment  of 
a  body  of  Naval  Coast  Volunteers,  and  for 
the  temporary  transfer  to  the  Navy,  in  case 
of  need,  of  seafaring  men  employed  in  other 
public  services,"  there  is  no  reference  to 
c.  69,  but  s.  17  extends  the  laws  relating  to 
the  government  of  the  navy  to  volunteers, 
on  board  ship  or  otherwise,  under  instruc- 
tion, training,  or  exercise ;  that  an  Act — 
22  &  23  Vict.  c.  40— quoted  in  the  argument 
appears  to  be  in  many  respects  a  repetition 
of  c.  73,  giving  the  volunteers  an  additional 
name,  "Royal  Naval  Volunteers,"  but  not, 
apparently,  carrying  the  case  further  against 
Powley,  who,  not  then  being  under  instruc- 
tion^ training,  or  exercise,  was  charged  with 
having  attempted  to  re-enlist  for  a  second 
nerioa  of  service  after  the  completion  of  the 
first  without  mentioning  the  latter,  and  not 
with  the  offence  under  s.  16  (Act  of  1859). 
The  justices  accordingly  held  that  s.  16  of 
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16  <fe  17  Vict.  c.  69,  did  not  extend  to  per- 
sons applying  to  enter  the  Royal  Naval 
Reserve,  and  dismissed  the  information. 

The  question  for  the  opinion  of  the  court 
was,  Whether  the  decision  of  the  justices 
was  right,  and  whether  the  words  "  Naval 
Service"  in  the  said  section  include  the 
Royal  Naval  Reserve,  or  persons  offering 
themselves  for  service  in  it  f 

Section  16  of  16  &  17  Vict.  c.  69,  is  as 
follows  :  "  Every  person  who,  upon  enterinsc 
or  offering  himself  to  enter  the  Naval  Ser- 
vice of  her  Majestv,  shall  make  or  give  any 
false  statement,  whether  orally  or  in  writing, 
with  intent  to  deceive  any  officer  or  person 
authorised  to  enter  or  enlist  seamen  or 
others  in  or  for  such  Naval  Service,  shall  be 
deemed  a  rogue  and  vagabond  within  the 
intent  and  meaning  of  the  Vagrancy  Act, 
1824,  and  shall  upon  conviction  thereof  be 
punished  accordingly  :  and  all  the  pro- 
visions of  the  said  Act,  and  of  any  Act 
amending  the  same,  shall  take  effect  and 
apply  as  if  a  person  so  offending  as  afore- 
said had,  by  the  Vagrancy  Act,  1824,  been 
declared  a  rogue  and  vagabond  within  the 
true  intent  ana  meaning  of  that  Act." 

William  Will\  for  the  appellant.— The 
decision  of  the  justices  was  wrong.  The 
words  "Naval  Service"  in  s.  16  of  the 
Naval  Enlistment  Act,  1853  (16  &  17  Vict 
c.  69).  are  wide  enough  to  include  the  Royal 
Naval  Reserve.  The  men  in  the  Royal  Naval 
Reserve  are  paid  by  and  are  under  the  con- 
trol of  the  Admiralty,  and  are,  therefore,  in 
the  naval  service.  It  is  true  that  they  are 
only  called  out  at  certain  times  for  training, 
but  they  are  in  the  position  of  the  servants 
of  a  man  who,  though  for  the  time  being  he 
does  not  require  their  services,  still  keeps 
them  in  his  employment. 

There  was  no  appearance  by  the  respon- 
dent or  by  any  one  on  his  behalf. 

Alverstone,  L.C.J.— Mr.  Wilh  has  most 
properly  brought  to  our  attention  every- 
thing we  ought  to  consider  in  reading  this 
case.  I  have  come  to  the  conclusion  that 
the  decision  of  the  magistrates  was  right 
The  man  was  summoned  under  s.  16  of  16  k 

17  Vict.  c.  69,  the  opening  words  of  which 
are :  "  Every  person  who,  upon  entering  or 
offering  himself  to  enter  the  Naval  Service 
of  her  Migesty,  shall  make  or  give  any 
false  statement,  whether  orally  or  in 
writing,  with  intent  to  deceive  any  officer ' 
and  so  on,  "  shall  be  deemed  "  and  so  on. 
I  certainly  think  that  the  statement  of  the 
proposition  as  stated  in  the  first  part  of  the 
case,  if  it  meant  to  say  that  nothing  could 

be  naval  service  of  his  Majesty  which  was         j 
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not  naval  seryice  of  his  Majesty  at  the  time 
the  Act  was  passed,  and  that,  therefore,  the 
section  did  not  apply,  would  be  going  too 
far.  It  is  quite  possible  subsequent  legisla- 
tion, and  possibly  something  other  than 
legislation,  would  make  it  nayal  service  of 
his  Majesty.  I  myself  am  pressed  with  the 
fact  that  Parliament  was  passing  an  Act  for 
the  establishment  of  nayal  coast  volunteers, 
and  Mr.  Wills  was  obliged  to  contend  that 
if  a  person  joining  that  body  of  volunteers 
under  the  Act  of  1853,  c.  73,  had  made  a 
mis-statement,  he  would  have  been  liable 
to  penalties  under  s.  16.  I  think  that  was 
going  too  far.  I  think  that  the  Act  of  1853, 
c.  73,  did  apply  by  the  section  to  which 
references  have  been  made,  and  did  subject 
the  applicant  to  certain  penalties,  and  did 
apply  all  the  law  applicable  to  the  navy 
during  the  time  that  the  men  were  serving  : 
but  inasmuch  a^  we  are  dealing  with  a 
criminal  offence,  I  think  it  would  nave  been 
extremely  difficult  to  argue  successfully 
that  s.  16  applied  to  the  force  which  was 
created  or  established  under  the  Act  passed 
in  the  same  session  on  the  ground  that  they 
were  all  to  be  regarded  as  naval  servants 
for  the  purpose  of  that  section.  When  you 
come  to  the  Act  of  1869,  under  which  a 
force  was  created  which  this  respondent 
entered,  in  s.  I  it  speaks  of  it  oeing  a 
voluntary  entry  by  seafaring  men,  and 
ss.  16—18  all  enact  that  persons  entering 
inay  be  subjected  to  penalties  and  s.  16 
does  to  a  certain  extent  touch  this  very 
subject-matter  because,  although  Mr.  Wills 
contended  it  may  possibly  apply  to  other 
cases,  it  did  impose  a  penalty  for  a  person 
entering  or  attempting  to  enter  as  a  new 
volunteer.  I  quite  agree  that  it  does  not 
follow  that  that  shows  exhaustive  penalties 
were  being  enacted  for  certain  breaches  of 
what  was  thought  to  be  right  on  the  part 
of  those  entering  the  force.  There,  again, 
we  have  a  repetition  that  all  the  laws  and 
customs  for  the  time  being  in  force  shall  be 
api)licable  to  the  volunteers  during  such 
period  as  they  shall  be  on  board  a  ship. 
As  we  have  to  construe  the  words  "  Naval 
Service."  and  as  it  is  a  criminal  Act,  I 
think  tnat  in  the  absence  of  express  enact- 
poent  we  must  be  satisfied  by  necessary 
implication  that  the  purview  of  this  section 
has  been  extended  to  a  volunteer  of  the 
naval  reserve.  Without  overlooking  what 
Mr.  Wills  has  properly  urged  as  to  the 
importance  of  there  being  regulations  and 
restrictions,  and  quite  feeling  regulations 
may  be  made  which  to  a  certain  extent 
may  and  would  prevent  wrong  persons 
entering,  and  may  even  subject  them  to 
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certain  consequences,  I  am  of  opinion  that 
we  ou^ht  not  to  hold  that  the  effect  of 
s.  16  which  makes  it  a  criminal  offence  to 
make  a  mis-statement  on  entering  the  naval 
service  applies  to  a  man  who  does  not  enter 
the  naval  service  but  only  renders  himself 
liable  to  be  called  in  as  a  volunteer  for  that 
purpose.  I  think  the  decision  was  right 
and  the  appeal  must  be  dismissed. 

EEN17EDY,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  Solicitor  to 
the  Treasury. 
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Redruth  Brewery  Co.  v.  Redruth 
District  Council. 

Public  Health  —  Building  —  Alteration  of 
old  buildinff— New  building— Byelaw — 
Public  Health  Act,  1875  (38  <&  39  Vict 
c.  65),  ss.  167,  159. 

The  appellants  altered  and  re-erected  part 
of  an  old  building  erected  before  the 
Local  Government  Acts  carne  in  force. 
The  justices  held  that  such  alteration 
and  re-erection  amounted  to  the  erection 
of  a  new  building. 

Held,  that  whether  the  re-erection  of  an  old 
buUdin^  amounts  to  the  erection  of  a 
new  budding  is  a  question  offact^  and 
that  s,  159  of  tlie  Public  Health  Act, 
1876,  is  not  an  exhaustive  enumeration 
of  all  the  instances  where  the  re-erection 
of  an  old  building  should  be  considered 
the  erection  of  a  new  building. 

Case  stated  by  justices  in  and  for  the 
county  of  Cornwall. 

Upon  a  hearing  at  a  pettv  sessions 
holden  at  Camborne,  in  and  for  tne  division 
of  East  Penwith,  in  the  county  of  Cqpiwall,    ^ 
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on  July  12tli,  1904,  upon  a  certain  summons 
granted  and  issued  upon  an  information 
dated  June  30th,  1904,  and  preferred  by  Henry 
Paige,  the  clerk  of  the  urban  district  council 
of  Redruth  (hereinafter  referred  to  as  the 
re8iK)ndents),  against  the  Redruth  Brewery 
Co.,  Limited  Hiereinafter  referred  to  as  the 
appellants),  wno,  upon  an  affirmation  therein 
stated  that  the  appellants,  whose  registered 
office  is  at  Redruth  aforesaid,  on  April  11th, 
1904,  and  from  that  date  to  the  date  of  the 
laying  of  the  information  at  Fore  Street,  in 
Redruth  aforesaid,  and  within  the  district 
of  the  said  urban  district  council,  did  fail 
to  comply  with  a  certain  byelaw  made  by 
the  said  urban  district  council  on  Decem- 
ber 10th,  1900,  and  dulv  confirmed,  with 
respect  to  new  streets  and  buildings  in  the 
urban  district  of  Redruth,  by  proceeding 
to  erect  a  certain  new  building  at  Fore 
Street,  in  Redruth  aforesaid,  without  com- 

S lying  with  the  byelaws  of  the  said  respon- 
ent  then  in  force,  bjr  failing  to  give  to  the 
said  respondents  notice  in  writing  delivered 
or  sent  to  their  clerk  at  his  or  their  office 
of  his  intention  to  erect  the  said  building 
within  the  district  of  the  respondents,  and 
by  failing  to  deliver  or  send,  or  cause  to  be 
delivered  or  sent,  to  their  clerk  at  his  or 
their  office,  or  to  his  surveyor  at  his  or  their 
office,  plans  and  sections  of  every  floor  of 
such  intended  building  drawn  in  duplicate 
to  a  scale  of  not  less  than  one  inch  to  every 
eight  feet,  and  showing  the  position,  form 
and  dimensions  of  the  several  parts  of  such 
building,  and  of  every  watercloset,  earth-  ' 
closet,  privy,  ashpit,  cesspool,  well,  and  all 
other  appurtenances,  and  in  which  the 
building  was  so  described  as  to  show 
whether  it  was  intended  to  be  used  as  a 
dwelling-house  or  otherwise,  and  by  failing 
to  deliver  or  send,  or  cause  to  be  aeliverea 
or  sent,  to  the  clerk  of  the  respondents  at 
his  or  their  office,  or  to  their  surveyor  at 
his  or  their  office,  a  block  plan  of  such 
building  drawn  in  duplicate  to  a  scale  of 
not  less  than  one  inch  to  every  forty-four 
feet,  and  showing  the  position  of  the  build- 
ings and  appurtenances  of  the  properties 
immediately  adjoining,  the  width  ana  level 
of  the  street  in  front,  and  of  the  street  of 
any  immediately  at  the  rear  of  such  build- 
ing, the  level  of  the  lowest  floor  of  such 
building,  and,  if  any,  the  yard  or  ground 
belonging  thereto,  contrary  to  the  provisions 
of  the  said  byelaw,  and  of  the  Public 
Health  Act,  1875,  s.  157. 

A  copy  of  the  said  byelaw,  being  No.  93 
of  a  set  of  byelaws,  was  produced,  and  we 
were  satisfied  that  it  was  in   conformity 
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with  s.  157  of  the  Public  Health  Act,  1875, 
and  that  it  had  been  duly  allowed. 

It  was  proved  before  us  that  on  the  south 
side  of  Fore  Street,  and  on  the  west  side  of 
Cross  Street,  in  Redruth,  there  were  two 
dwelling-houses  and  shops,  having  their 
fronts  in  Fore  Street,  with  yards  to  the 
rear  thereof,  and  that  one  of  such  houses 
was  formerly  occupied  by  a  hairdresser,  and 
the  other  as  a  beerhouse,  the  licence  of 
which  was  originally  granted  previous  to 
1869,  and  that  these  two  houses  were  of 
great  age,  having  been  built  long  previous 
to  1848.  The  end  wall  abutting  on  Cross 
Street  was  the  end  wall  of  the  house  and 
shop  occupied  by  the  hairdresser. 

Counsel  for  the  appellants  raised  the 
objection  that  the  byelaws  could  not  apply 
to  old  buildings  such  as  those  in  question, 
the  same  having  admittedly  been  erectea 
before  1848. 

Counsel  for  the  respondents  contended 
that  the  works  being  carried  out  constituted 
a  new  building,  and  came  within  the 
byelaws. 

We  overruled  the  objection  without,  at 
this  sta^  of  the  proceedings,  expressing 
our  opinion  whether  the  works  constituted 
a  new  building  or  not. 

It  was  proved  by  Edward  Trounson,  the 
chairman  of  the  council,  that,  in  1903,  plans 
for  a  new  building  in  the  place  of  the  old 
premises  were  presented,  and  that  these 
plans  were  considered  in  the  early  part  of 
1 904.  They  showed  certain  ssmitary  arrange- 
ments, and  were,  so  far,  approved,  and  tne 
council  were  willing  to  approve  the  plan, 
so  far  as  the  proposed  building  was  con- 
cerned, subject  to  the  front  being  put  back 
as  directed.  This  failing  to  be  arranged, 
these  plans  were  abandoned. 

It  was  proved  by  the  said  Edward 
Trounson  and  Henry  Paige,  who  is  clerk  to 
the  respondent  council,  that  William  Coppin 
Wickett,  who  is  chairman  of  the  directors 
of  the  appellants,  and  also  was  at  that  time 
chairman  of  the  urban  district  council,  con- 
tended that  no  plans  were  necessary,  but 
that  they  would  be  produced  as  an  act  of 
courtesy,  and  plans  were  submitted  at  the 
following  meeting,  and  that  subsequently 
such  plans  were  withdrawn,  and  not  a^n 
submitted.  The  decision  ultimately  amved 
at  by  us  was  in  no  way  either  aflfected  by 
the  deposit  or  withdrawal  of  these  plans. 

It  was  proved  to  us  that,  without  having 
deposited  plans  and  obtained  approval  of 
plans   and    sections    in    pursuance  of  the 

Srovisions  of  the  byelaws  of  the  respon- 
ents,  certain  works  were  proceeded  with,         ^ 
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alleged  by  the  respondents  to  constitute  a 
new  building,  to  which  the  byelaws  applied, 
and  alleged  by  the  appellants  to  be  repairs 
and  alterations  of  the  old  buildings,  to 
which  the  byelaw  was  not  applicable. 

It  was  proved  to  us  that  there  is  part  of 
an  old  wall  in  Cross  Street  left  standing, 
the  measurement  of  which  is  ten  feet 
six  inches  long  and  six  inches  in  height, 
under  a  new  window  front,  a  window 
having  existed  there  before,  which  served 
as  a  snop  window ;  that  a  portion  of  the 
old  main  roof  remains,  the  old  principals 
remain,  but  there  are  some  new  rafters ; 
most  of  the  old  slates  remain,  others  having 
been  replaced  ^ith  new  ones.  There  is  an 
old  wall  separating  the  premises  under 
consideration  from  a  butcher's  shop  and 
dwelling-house  to  the  west,  stated  to  be  a 
party  wall,  but  we  did  not  feel  ourselves 
called  upon  to  decide  as  to  whether  this 
was  a  party  wall  or  not,  but  it  was  proved 
that  it  had  been  stiffened  without  beinff 
removed,  also  that  there  was  a  lath  and 

Slaster  partition  between  the  two  old 
welling-nouses  and  shops,  which  was  old 
and  in  a  weak  condition,  and  against  this 
was  built  a  brick  partition,  and  the  lath 
and  plaster  one  removed  without  removing 
such  foundation  as  there  was  for  the 
old  one. 

It  was  proved  that  in  some  instances  the 
walls  ana  partitions  were  taken  down  to, 
but  not  below,  the  ground  floors,  and  that 
although  the  original  foundations  were  not 
removed,  in  one  instance  a  new  one  was 
constructed. 

It  was  proved  that  the  floors  had  been 
reconstructed  by  cement  ones  being  placed 
instead  of  the  old  ones,  but  not  below  the 
ground  floor. 

It  was  proved  that  the  buildings  at  the 
rear  of  the  shops  have  been  in  some  ca.ses 
repaired,  and  tnat  in  other  instances  they 
have  been  extended,  new  foundations  being 
constructed  for  the  extension. 

It  was  proved  that  two  water-closets 
have  been  constructed,  but  as  it  was  also 
proved  that  the  plans  of  these  have  been 
passed  b^r  the  council,  these  did  not  influence 
our  decision. 

It  was  proved  that  instead  of  two  small 
windows  formerly  existing  in  the  old 
roof,  two  new  dormer  windows  have  been 
constructed. 

Counsel  for  the  appellants  contended 
that  the  works  under  construction,  though 
partly  new,  in  fact,  could  only  be  properly 
construed  to  be  necessary  amendments  and 
repairs  to  the  formerly  existing  buildings, 
76 
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and  were  not  new  from  a  legal  point  of 
view,  and  were  not  erected  in  contravention 
of  the  said  byelaw,  as  none  of  the  founda- 
tions had  been  removed  and  nothing  had 
been  constructed  below  the  ground  floor  of 
the  old  buildings,  and  that  a  substantial 
portion  of  the  old  buildings  had  been 
allowed  to  remain,  and  he  cited  the  case  of 
AtL-Gen.  v.  Hatch,  [1893]  3  Ch.  36,  in 
support  of  his  contention. 

Counsel  for  the  respondents  contended 
that  this  case  did  not  overrule  James  v. 
WyvUl  (1884),  48  J.  P.  725,  by  which  we 
should  be  bound. 

We  held  that  upon  the  evidence  adduced 
the  works  being  constructed  constituted  a 
new  building,  rendering  the  appellants  sub- 
ject to  the  conditions  of  the  byelaws  and 
s.  157  of  the  Public  Health  Act,  1875,  and 
convicted  the  appellants  of  the  said  offence 
in  the  penalty  of  £5,  and  in  the  further 
penalty  of  £1  per  day  from  the  date  of  the 
notice  of  June  24th,  1904,  to  the  date  of 
the  hearing,  with  costs. 

If  this  honourable  court  should  be  of 
opinion  we  were  right  in  our  determination 
and  holding  and  in  convicting  the  appel- 
lants as  aforesaid,  the  said  conviction  is  to 
stand ;  but  if  not,  the  said  conviction  is  to 
be  quashed. 

The  Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  provides  : 

Section  157.— "Every  urban  authority 
may  make  byelaws  with  respect  to  the 
following  matters    .    .    . 

*'(2)  With  respect  to  the  structure  of 
walls  foundations  roofs  and  chimneys  of 
new  buildings  for  security  stability  and 
the  prevention  of  fires,  and  for  purposes  of 
health  .  .  .  and  they  may  further  pro- 
vide for  the  observance  of  such  byelaws  by 
enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of  notices 
as  to  the  deposit  of  plans  and  sections  by 
persons  intending  ...  to  construct  build- 
ings, as  to  inspection  by  the  urban  autho- 
rity, and  as  to  the  power  of  such  authority 
(subject  to  the  provisions  of  this  Act)  to 
remove,  alter,  or  pull  down  any  work 
begun  or  done  in  contravention  of  such 
byelaws :  Provided  that  no  byelaw  made 
under  this  section  shall  affect  anv  building 
erected  in  anyplace  (which  at  tne  time  of 
the  passing  of  this  Act  is  included  in 
an  urban  sanitary  district)  before  the  Local 
Government  Acts  came  into  force  in  such 
place,  or  anv  building  erected  in  any  place 
(which  at  the  time  of  the  passing  of  this 
Act  is  not  included  in  an  urban  sanitary 
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district)  before  such  place  becomes  con- 
stituted or  included  in  an  urban  district, 
or  by  virtue  of  any  order  of  the  Local 
Government  Board  subject  to  this  enact- 
ment." 

Section  159.—"  For  the  purposes  of  this 
Act  the  re-erecting  of  any  building  pulled 
down  to  or  below  the  ground  floor,  or  of 
any  frame  building  of  which  only  the 
framework  is  left  down  to  the  ground 
floor,  or  the  conversion  into  a  dwelling- 
house  of  any  building  not  orijginally  con- 
structed for  human  habitation,  or  the 
conversion  into  more  than  one  dwelling- 
house  of  a  building  originally  construct«i 
as  one  dwelling-house  only,  shall  be  con- 
sidered the  erection  of  a  new  building." 

The  byelaw  made  by  the  respondents 
under  s.  157  was  No.  93,  and  was  in  the 
model  form  requiring  "  everv  person  who 
shall  intend  to  erect  a  building  to  give 
notice  and  deposit  plans." 

Clavell  Salter^  K.C.  {Soper  with  him), 
for  the  appellants. — The  question  in  this 
case  is,  Whether  what  the  appellants  did 
constitutes  the  erection  of  a  new  building 
or  not  1  The  decisions  differ  as  to  whether 
it  is  a  question  of  fact  or  law.  In  Hobbs  v. 
Dance  (1873),  L.  R.  9  C.  P.  30  ;  38  J.  P.  56, 
it  was  held  it  was  a  question  of  law,  but  in 
Janies  v.  Wf/vill  (1884),  48  J.  P.  725, 
it  was  held  to  be  a  question  of  fact.  It  is 
a  mixed  question  or  law  and  fact.  Sec- 
tion 159  of  the  Public  Health  Act,  1875, 
defines  what  amounts  to  the  construction 
of  a  new  building,  and  if  what  the  appel- 
lants have  done  here  cannot  be  brought 
under  any  of  the  operations  mentioned  in 
that  section,  then  it  is  not  the  erection  of  a 
new  building.  It  is  clear  that  what  has 
been  done  here  does  not  fall  within  that 
section.  The  alteration  of  an  old  building 
may  be  very  extensive  and  yet  not  be  in 
law  the  erection  of  a  new  building  (Att- 
Gen.  V.  Hatch,  [1893]  3  Ch.  36;  57  J.  P. 
825). 

Foote,  K.C.,  and  Turrell,  for  the  respon- 
dents, were  not  required  to  argue. 

Alyebstone,  L.C.J.  —  Notwithstanding 
the  roost  able  and  clear  argument  of  Mr. 
Salter,  in  mv  opinion  we  cannot  interfere 
with  this.  As  tnis  case  is  stated,  and  upon 
the  authorities,  it  is  a  question  of  fact. 
The  magistrates  have  found  that  upon  the 
evidence  adduced,  works  had  been  con- 
structed, constituting  a  new  building, 
rendering  the  building  subject  to  the  bye- 
laws.  I  quite  agree  that  byelaws  of  the 
kind  made  under  the  Public  Health  Act, 
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1876,  do  not  affect  old  houses  before  the 
Public  Health  Act,  1875,  came  into  force. 
There  is  clear  and  distinct  language  upon 
the  face  of  the  statute  itself  to  that  efltect, 
but  it  is  equally  clear  from  a  series  of 
decisions  that  where  people  do  things  to  old 
houses  they  may  be  brought  within  the 
purview  of  the  section  of  the  Act,  and  there 
are  a  number  of  authorities  with  regard  to 
that.  Therefore,  it  does  not  mean  that  no 
byelaws  can  have  any  effect  upon  the  site, 
because  it  is  a  site  where  an  old  house 
stood,  but  that  the  byelaws  have  no  effect 
upon  the  old  house  as  such.  Now  Mr.  Salter 
has  asked  us  to  find  that  what  was  done  here 
could  not,  in  law,  be  a  new  house,  and  he 
suggested  that  we  must  take  the  description 
here  and  must  find,  whatever  our  view  may 
be  of  the  ultimate  structure  in  fact,  that  it 
could  not  bo  a  ne\y  building  in  law.  He 
based  that  contention  first — or  I  will  not 
say  first,  but  partly— upon  the  ground,  as 
he  suggested,  that  s.  159  is  an  exhaustive 
enumeration  of  what  are  to  be  deemed  to 
be  new  buildings  in  cases  in  which  the  site 
is  not  cleared.  I  cannot  take  that  view.  I 
think  that  s.  159  was  onl^  intended,  as  the 
section  on  the  face  of  it  indicates,  for  the 
purpose  of  showing  what  was  to  be  con- 
sidered the  erection  of  new  buildings  in 
certain  cases,  and  having  regard  to  the  way 
this  section  has  been  regarded,  and  the  law 
on  the  subject,  I  cannot  think  that  if  it  was 
to  be  treated  as  a  complete  enumeration  of 
all  the  instances  which  were  to  be  regarded 
as  new  buildings,  and  nothing  outside  of 
the  section  was  to  be  so  regarded,  there 
would  be  any  question  on  the  books.  It  is 
inconsistent  with  the  line  of  argument  in 
one  of  the  cases  to  which  I  have  referred, 
in  which  Coleridge,  L.C.J.,  many  years 
ago,  pointed  out  that  it  had  been  held  over 
and  over  again  to  be  a  clear  question  of 
fact.  Now,  that  argument  failing,  Mr. 
Salter  says  that  he  is  within  the  case  of 
Jlobbs  V.  Dance,  supra,  in  which  the  court 
of  Queen's  Bench  had  taken  the  facts  stated 
and  found  that  what  was  built  was  a  new 
building.  If  that  report  is  looked  at,  that 
is  not  the  real  effect  ot  the  decision.  There 
we  have  a  full  statement  of  the  way  in 
which  the  new  structure  had  been  erected, 
and  it  was  found  to  have  been  built  with 
the  old  material  of  a  stable.  Two  old 
walls,  which  formed  no  part  of  the  old 
stable,  had  been  utilised,  and  the  buildings 
had  actually  been  shifted  from  one  site  to 
another.  It  was  contended  that  it  was  not 
a  new  building,  because  the  old  materials 
were  used,  and  it  was  only  a  stable  merely 
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removed  from  one  side  of  the  yard  to  the 
other.  The  justices  found  on  those  facts 
that  it  was  not  a  new  building  within  the 
meaning  of  the  Act,  and  not  unnaturally 
Coleridge,  L.C.J.,  declined  to  give  eflfect 
to  that  contention  and  held  that  it  could, 
if  I  may  use  the  expression,  be  a  new 
building,  and  was  a  new  building  in  the 
opinion  of  the  court  within  the  meaning  of 
the  Act.  If  the  report  is  looked  at,  When 
the  objection  was  taken  that  this  was  a 
question  of  fact  and  not  a  question  of  law. 
it  is  quite  clear  the  converse  was  argued  of 
that  for  which  Mr.  Salter  is  contending  to- 
day, because  Dbnman,  J.,  says  with  regard 
to  that  objection,  obiter,  "If  the  magistrates 
say  that  this  structure  could  not  possibly 
be  a  new  building,  surely  that  is  a  question 
which  it  is  competent  for  us  to  entertain, 
and  that  is  clearly  what  they  mean.'^ 
Therefore,  it  was  a  case  in  which  the  facte 
having  been  found,  which,  under  ordinary 
circumstances  would  constitute  it  a  new 
building,  it  was  contended  that  because  the 
ma^strate  said  it  was  not  a  new  building 
within  the  meaning  of  the  Act,  that  was  a 
question  of  fact,  and  not  unnaturally  the 
court,  it  seems  to  roe,  certainly  would  not,  if 
it  could  help  it,  accede  to  such  an  argument. 
They  came  to  the  conclusion  that  that  point 
was  a  Question  of  law  and  not  one  of  fact. 
That  that  is  the  true  view  of  the  case  I 
think  is  really  clear,  as  Mr.  Salter  most 
frankly  admitted,  from  the  judgment  of 
Coleridge,  L.C.J.,  in  Janies  v.  WyvUl. 
where,  there  being  a  statement  of  what  had 
been  done  with  regard  to  the  plans,  and 
with  regard  to  the  wall  and  with  regard  to 
the  alterations,  Coleridge,  L.C.J.,  stated 
that  what  was  the  erection  of  a  new  build- 
ing had  been  over  and  over  again  decided  to 
be  a  question  of  fact,  and  he  decided  to 
decline  to  interfere  with  the  finding  of  the 
magistrates.  I  desire  to  point  out,  only 
incidentally,  with  regard  to  this  argument 
about  8.  159,  that  if  there  had  been  an 
exhaustive  enumeration  of  what  were  to  be 
regarded  as  the  erections  of  new  buildings, 
short  of  pulling  the  old  house  completely 
down,  that  would  have  been  an  obvious 
answer  to  the  argument  in  favour  of  the 
application  of  the  principle  that  Coleridge, 
L.C.  J.,  laid  down,  and  in  fact  the  judgment, 
I  think,  must  have  been  the  other  way.  I, 
therefore,  come  to  the  conclusion  that  this 
was  a  finding  of  fact,  and  that  we  cannot 
say  as  a  matter  of  law  that  there  was  any 
evidence  upon  which  the  magistrates  could 
otherwise  conclude.  I  have  seen  the  plans 
and  the  photographs,  and,  although  it  is  not 
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for  me,  I  think,  notwithstanding  the  fact 
that^  as  Mr.  Salter  says,  the  old  roof  was 
retained,  it  is  only  right  to  say  that,  looking 
at  what  has  been  done,  I  cannot  possibly 
think  that  the  magistrates  have  come  to  a 
wrong  conclusion  on  the  question  of  fact. 
But  that  is  not  for  me.  I  only  mention  it 
because  Mr.  Salter  has  strenuously  argued 
that  because  you  find  in  the  byelaws  some- 
thing corresponding  with  the  old  structure, 
therefore  it  cannot  oe  a  new  building  within 
the  meaning  of  the  Act.  With  regard  to 
the  other  point  not  raised  in  the  case,  I 
d&^ire  to  say  nothing.  I  do  not  desire  to 
express  any  opinion  as  to  whether  or  not 
this  conviction,  which  allowed  something 
in  addition  to  the  £6,  can  or  cannot  be 
supported.  As  far  as  that  is  concerned,  I 
think  it  is  very  much  better  if  there  be  any 
such  point  that  it  be  raised  when  the 
matter  can  be  properly  considered.  I  doubt 
whether  the  facts  on  the  case  raise  it. 
Certainly  there  is  nothing  about  dates,  and 
nothing  to  enable  us  to  decide  that  point. 
On  the  point  that  is  raised  by  the  case,  I 
think  the  appeal  must  be  dismissed  with 
costs. 

Kennedy,  J. — I  am  of  the  same  opinion, 
and  I  really  only  wish  to  add  this,  becaase 
the  point  is  one  of  general  interest,  namely, 
that  with  regard  to  s.  159,  to  which  a  great 
deal  of  the  very  able  argument  of  Mr, 
Salter  relatas,  it  seems  to  me  to  be  wrong 
to  treat  that  section  as  in  any  way  confining 
the  number  of  things  which  are  to  be  treated 
as  the  erecting  of  a  new  building,  either  as 
being  in  itself  a  complete  list  or  as  in  any 
way  excluding  the  judgment  of  the  magis- 
trate as  a  judgment  on  the  question  of  tact 
when  something  which  cannot  be  brought 
within  any  of  the  specific  descriptions  of 
that  section  is  before  them  for  judgment. 
As  to  whether  or  not  there  has  been  the 
erection  of  a  building,  what  the  section  says 
is  that  "  For  the  purpases  of  this  Act  the 
re-erecting  of  any  Duuding  pulled  down  to 
or  below  the  ground  floor,  or  of  any  frame 
building  of  which  only  the  frame  work  is 
left  down  to  the  ground  floor,  or  the  conver- 
sion into  a  dwelling-house  of  any  building 
not  originally  constructed  for  human 
habitation,  or  the  conversion  into  more  than 
one  dwelling-house  of  a  building  originally 
constructed  as  one  dwelling-house  only, 
shall  be  considered  the  erection  of  a  new 
building."  I  confess  that  I  have  formed  a 
strong  opinion  that  the  meaning  and  intent 
and  certainly  the  efl'ect,  of  that  section  is 
simply  this:  that  if  the  magistrates  ever 
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come  to  a  state  of  facts  in  which  any  one  of 
these  descriptions  is  fulfilled,  then  as  a 
matter  of  law  they  are  bound  to  find  that 
there  has  been  an  erection  of  a  new  build- 
ing within  the  Act,  but  it  by  no  means 
deprives  the  magistrates  of  the  right  or 
relieves  them  of  the  responsibility  of  saying 
if  anything  in  the  way  of  construction  is 
done  which  does  not  come  within  the 
precise  terms  of  this  section,  whether  or  not 
what  has  been  done  is  or  is  not  the  erection 
of  a  new  building  within  the  meaning  of  the 
Act  I  entirely  concur  with  my  lord's 
judgment. 


Ridley,  J.— I  agree. 


Appeal  diwitssed. 


Solicitor  for  the  appellants :  Thurstan 
C.  Peter,  Redruth. 

Solicitors  for  the  respondent :  Robbins, 
Billing  &  Co.,  for  Paige  and  Grylls, 
Redruth. 
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December  20,  1904. 

London  County  Council  v.  Payne  & 
Co.  (No.  2). 

Weights  and  measures— Weighing  machine 
— Weighing  tea  with  paper  bag  in  the 
scoop  —  Request  of  customer  —  Paper 
bag  given  out  by  forewoman  and  taken 
away  at  the  end  of  the  operation— 
"  Weighing  machine  false  or  unjust  "— 
Weights  and  Measures  Act,  1878  (41  & 
42  Yict  c.  49),  s.  25. 

The  respondents^  who  were  wholesale  tea 
merchants^  were  charged  under  s,  25  of 
the  Weights  and  Meamres  Act,  1878, 
with  using  a  weighing  machine  which 
was  false  and  unjust  The  facts  were 
as  follows :  If  an  order  was  given  by  a 
customer  to  weigh  out  tea  in  small 
quantities  to  include  the  weight  of  the 
paper  bag,  one  of  the  pajter  bags  sup- 
Jilted  by  the  custorner  would  be  given  oy 
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the  forewoman  to  the  girl  employed  to 
weigh  out  the  tea,  which  was  folded  up 
and  placed  under  the  scoop.  When  the 
operation  was  finished  the  girl  would 
report  to  the  forewoman,  who  woidd 
shortly  come  round  and  remove  the 
paper  ba^  from  under  the  scoop.  No 
use  was  made  of  the  machine  from  the 
time  the  operation  wa^  Jinished  till  the 
bag  was  removed  by  the  forewoman. 
No  two  weiahings-out  with  a  bag  were 
alloived  to  be  consecutive,  a  full-weight 
order  always  being  interposed. 

Held,  that  the  statute  uhis  intended  to  jtre- 
vent  the  using  in  weighing  of  a  balance 
which  is  at  the  time  as  a  balance  unjust, 
and  which  would  not  hang  true  while 
there  is  nothing  in  eiUur  scale,  and 
that  the  resjnmdents  ought  to  be  con- 
victed. 

Case  stated  by  C.  M.  Chapman,  Esq.,  one 
of  the  magistrates  of  the  police  courts  of 
the  metropolis,  sitting  at  the  Southwark 
Police  Court. 

On  May  17th,  1904,  the  respondents 
appeared  before  me  at  the  Southwark 
Police  Court  to  answer  an  information  laid 
by  John  Abberly  Hutchins,  on  behalf  of 
the  appellants,  which  charged  that  the 
respondents,  on  March  2l8t,  1904,  at  Boss 
Street,  Toolcy  Street,  in  the  metropolitan 
borough  of  Sermondsey,  in  the  county  of 
London,  and  within  the  metropolitan  police 
district,  did  use  for  trade  a  weighing  instru- 
ment, to  wit,  a  beam  scale,  which  was  false 
or  unjust  (that  is  to  say,  under  the  goods- 
scoop  of  the  said  beam  scale  was  placed  a 
paper  bag),  contrary  to  s.  25  of  the  Weights 
and  Measures  Act,  1878. 

By  8.  25  of  the  Weights  and  Measures 
Act,  1878  (A\  k  42  Vict.  c.  49),  it  is  pro- 
vided as  follows  :  "  Every  person  who  uses 
or  has  in  his  possession  for  use  for  trade 
any  weight  measure  scale  balance  steel- 
yard, or  weighing  machine  which  is  false  or 
uiyust,  shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds,  or  in  the  case  of  a  second 
offence  ten  pounds,  and  any  contract  bar- 
gain or  sale  or  dealing  made  by  the  same 
shall  be  void,  and  the  weight  measure  scale 
balance  or  steelyard  shall  be  liable  to  be 
forfeited." 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  either  proved 
before  me  or  admitted  by  both  parties  : 

(a)  The  respondents  were  solely  whole- 
sale tea  merchants,  and  occupied  for  the 
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purposes  of  their  business  a  warehouse  in 
Boss  Street,  Tooley  Street.  Two  adjoining 
rooms  in  tnis  warehouse  were  used  by  the 
respondents  for  weighing  out  tea,  and 
about  eighty  girls  were  employed  in  these 
two  rooms  under  the  superintendence  of  a 
forewoman  and  under  the  general  super- 
vision of  the  respondents'  manager.  The 
forewoman  had  an  €wsistant,  and  such 
rooms  had  an  opening  between  them. 

(b)  On  March  21st,  1904,  at  about  10.30 
a.m.,  an  inspector  of  weights  and  measures 
visited  the  above  premises,  and  was  taken 
round  the  said  two  rooms  by  tne  said  manager, 
and  inspected  the  weights  and  scales  there. 
In  the  course  of  this  inspection  one  of  the 
girls  handed  down  to  the  inspector  from  a 
shelf  above  her  a  beam  scale  which  had  a 
folded  paper  bag  under  the  scoop  in  which 
the  tea  to  be  weighed  is  placed.  In  that 
condition  the  scale  would  turn  with 
2^  drachms  of  tea  less  than  the  weight  on 
the  other  side  of  the  scale.  The  scale  with- 
out the  piece  of  paper  was  correct.  The 
scale  had  been  used  that  morning  in  that 
condition  by  the  said  girl  to  weigh  out  for 
a  customer  50  lbs.  of  tea  into  quarter- 
pound  packets— that  is  to  say,  rather  over 
200  parcels  of  tea  had  been  \^eighed  out 
with  it.  When  the  inspector  came  up,  the 
girl  had  recently  finished  weighing  out  the 
50  lbs.,  and  was  sweeping  her  counter  so  as 
to  be  ready  for  another  order. 

(c)  Tea  Avas  weighed  out  by  the  respon- 
dents in  the  manner  and  by  the  means 
above  described  for  three  or  four  of  their 
customers,  of  whom  one,  being  the  customer 
above  referred  to^  was  a  customer  for  con- 
siderable quantities  of  tea,  and  the  others 
for  comparatively  small  quantities.  Tea  was 
never  so  weighed  out  by  the  respondents 
unless  by  the  request  of  the  customer  for 
whom  it  was  intended,  and  only  in  bags 
supplied  by  the  customer  and  of  the  kind 
exhibited.  On  some  days  of  the  week  no 
such  weighing  out  took  place,  but  on  other 
dajrs  several  chests  or  bags  were  so  weighed 
out. 

(d)  The  girl  who  handed  the  scale  down 
to  the  inspector  was  not  called,  but  the 
respondents'  said  manager  and  forewoman 
were  both  called,  and  they  described  the 

Eractice  followed  at  the  resiKjndents'  ware- 
ouse.  From  their  description  it  apjieared 
that  a  chest  or  bag  containing,  say,  50  lbs. 
of  tea  would  be  put  down  by  the  girl's 
counter,  and  she  would  be  given  an  order, 
and  directed  by  the  forewoman  to  weigh  it 
out  into  packets  of   some   denomination, 
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say,  quarter-pounds,  and  one  of  the  above- 
mentioned  bags,  which  were  supplied  by 
the  customer,  would  be  given  to  the  girl  to 
fold  up  and  place  under  the  scoop  of  the 
scales.  Havinff  placed  this  ba^  under  the 
scoop,  she  would  proceed  to  weigh  out  the 
tea,  and  when  she  had  finished  this  she 
would  place  the  scales  on  the  shelf  above 
without  removing  the  bag  from  under  the 
scoop,  and  report  to  the  forewoman  that  the 
weighing  out  was  finished.  Shortly  after- 
wards, that  is  to  say,  usually  within  three 
or  four  minutes,  and  always  within  ten  or 
fifteen  minutes,  the  forewoman  would  come 
round  ;  the  girl  would  then  hand  down  the 
scales,  and  the  fore\^oman  would  remove 
the  bag  and  annex  it  to  a  paper  tag  having 
certain  memoranda  written  upon  it.  No 
one  would  be  allowed  to,  nor  was  it 
suggested  that  they  did  in  fact,  make  use 
of  the  scale  between  the  time  of  its  being 
put  up  on  the  shelf  ajid  the  time  of  its 
being  handed  down  to  the  forewoman. 
The  forewoman  would  afterwards  place 
the  bag  and  tag  upon  the  desk,  where  it 
would  probably  remain  for  three  or  four 
days,  and  then  be  thrown  away.  One  of 
these  ta^  M*as  produced  before  me,  and 
I  have  initialled  it  for  the  purpose  of  identi- 
fication. Each  bench  had  its  own  set  of 
scales.  No  two  weighings-out  with  a  bag 
were  allowed  to  be  consecutive,  a  full- 
weight  order  being  always  interposed. 

(e)  The  practice  above  described  was 
followed  in  this  and  all  cases.  The  sub- 
stantial difference  between  this  practice 
and  the  practice  obtaining  in  the  respon- 
dents' warehouse  in  November,  1902,  as 
described  in  the  case  stated  in  London 
County  Cowncil  v.  Payne  (k  Co.,  [1904] 
1  K.  B.  194  ;  68  J.  P.  21,  was  that  under  the 
present  practice  the  paper  bag  was  riven  for 
each  operation  by  the  forewoman  before  it 
commenced,  and  was  always  removed  by 
the  forewoman  when  it  was  finished, 
whereas  formerly  it  was  left  to  the  girl 
to  remove  it.  The  change  was  not  made 
for  commercial  reasons,  but  with  the  object 
of  complying  with  the  requirements  of  the 
Weights  and  Measures  Acts. 

(f)  The  respondents  used  the  said  beam 
scale  with  the  bag  under  the  scoop  for 
trade  as  and  to  the  extent  above  described. 

The  appellants  contended  that  the  beam 
scale  was  talse  or  unjust  within  the  meaning 
of  s.  25  of  the  Weights  and  Measures  Act, 
1878,  and  they  relied  upon  the  case  of 
Lane  v.  Randall,  [1899]  2  Q.  B.  673  ;  63  J.  P. 
757,    and    the    respective    judgments    of 


Digitized  by 


Google 


MAGISTEBIAL  CASBS. 


London  County  Council  v.  Paynb  & 
Co.  (No.  2). 

Lawbence  and  Kennedy,  J  J.,  in  the  said 
case  of  London  County  Council  v.  Payne  ik 
Co.,  [1904]  1  K.  B.  194. 

Thc^  respondents  contended  that  the 
weighing  out  of  the  chest  or  sack  of  tea  in 
the  manner  and  by  the  means  above 
described  was  "  a  particular  weighing  opera- 
tion'* within  the  meaning  ot  the  judg- 
ment of  the  Lord  Chief  Justice  in  the 
case  above  referred  to,  and  that  the  beam 
scale  was  therefore  not  false  or  unjust. 

Inasmuch  as  the  bag  was  temporarily 
placed  under  the  scoop  for  a  particular 
customer,  and  the  conoition  of  the  scale 
was  temporary  and  not  permanent,  and 
special  pains  were  taken  to  prevent  the 
scale  in  that  condition  from  being  used  for 
any  other  customer,  I  was  of  opinion  that 
the  respondents  had  kept  within  the  law  as 
laid  down  by  the  Lord  Chief  Justice  in 
the  case  of  London  County  Council  v. 
Payne  <t  Co.y  and  that  the  beam  scale  was 
therefore  not  false  or  unjust  within  the 
meaning  of  s.  26  of  the  Weights  and 
Measures  Act,  1878.  I  accordmrfy  dis- 
missed the  information  subject  to  this  case. 

The  question  of  law  for  the  opinion  of 
the  court  is.  Whether  upon  the  facts  stated 
the  beam  scale  was  false  or  unjust  within 
the  meaning  of  s.  25  of  the  Weights  and 
Measures  Act,  1878. 

Cecil  M.  Chapman. 

Bickensy  K.C.  {Daldy  with  him),  for  the 
appellants.— The  decision  of  the  learned 
ma^strate  was  wrong.  By  s.  25  of  the 
Weights  and  Measures  Act,  1878,  the  scale 
must  be  just  in  itself ;  it  must  not  be  in  a  con- 
dition in  which  it  can  be  made  just  at  any 
moment.  The  only  difference  between  the 
present  case  and  that  of  London  Comity 
Council  V.  Payne  &  Co.,  [1904]  1  K.  B.  194 ; 
68  J.  P.  21,  is  that  in  that  case  it  was  left 
to  the  girl  who  was  weighing  to  take  out 
the  paper  ba^  when  she  had  finished  weigh- 
ing, \vhile  in  the  present  case  it  is  the 
duty  of  the  forewoman  to  see  that  the 
paper  bag  is  taken  out  of  the  scales  before 
they  are  used  a^in.  There  is  merely  a 
different  supervision  at  a  different  time. 
This  case  is  practicallv  decided  by  the 
former  case,  London  County  Council  v. 
Payne  d:  Co.,  supra. 

H,  Avory,  K.C.  {Geo.  Elliott  with  him), 
for  the  respondents. — This  is  not  an  attempt 
to  avoid  the  judgment  in  the  previous  case 
{London  County  Council  v.  Payne  d:  Co., 
ante),  but  it  is  a  bona  fide  attempt  to  comply 
with  the  regulations  laid  down  by  the  Lord 
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Chief  Justice  in  that  case.  A  large  number 
of  retail  dealers  request  the  tea  and  paper  to 
be  weighed  together ;  the  bag  weighs  two 
drachms  (there  is  no  such  weight  as  that  in 
use),  and  the  only  way  the  respondents  can 
comply  with  the  demands  of  their  customers 
is  bv  weighing  the  tea  and  the  paper  bag, 
as  they  have  done  in  the  present  case.  The 
use  of  the  scale  is  a  temporary  one  for  the 
particular  use  of  a  particular  customer  that 
is  found  in  the  special  case.  The  essential 
difference  between  this  case  and  the  former 
one  is,  that  in  that  case  the  scale  was  nor- 
mally unjust,  while  in  the  present  case  the 
scale  is  normally  just  and  only  becomes 
unjust,  if  it  may  so  be  termed,  when  the 
paper  bag  is  given  out  by  the  forewoman 
for  a  particular  use  of  the  scales,  and  be- 
comes just  a^in  as  soon  as  that  use  is  over. 
In  London  County  Council  v.  P<W^  ^  Co., 
ante,  Alverstone,  L.C. J.,  said, "  There  may 
be  a  temporary  use  of  scales  so  as  to  make 
them  carr^  out  a  particular  operation  which 
is  honest  in  itself  and  which  ooth  the  buyer 
and  seller  wish  to  be  performed." 

Dickens,  K.C.,  in  reply. 

Alverstone,  L.C.J,— The  effect  of  this, 
to  me,  most  interesting  discussion,  has  been 
rather  to  brin^  me  to  the  conclusion  that  I 
was  over  anxious  not  to  strain  the  statute, 
and  that  perhaps  I  have,  by  what  I  in- 
tended to  express,  and,  I  hope,  expressed 
very  carefully,  led  persons  quite  innocently 
to  oelieve  that  the  statute  had  less  wide 
effect  and  operation  than  I  now  think  it 
has.  I  do  not  see  any  reason  to  qualify  or 
depart  from  anything  I  said  on  the  previous 
occasion.  It  seems  to  me  that  you  have  to 
apply  it  to  this  particular  set  of  facts.  That 
tne  line  must  oe  drawn  at  some  time  or 
other  is  perfectly  plain.  The  fact  that  if 
the  scales  are  right  and  something  is  put 
into  one  dish  to  make  it  weigh  a  particular 
weight  as  against  the  weight  on  the  other 
side,  shows  there  may  be  what  we  have  all 
called  a  temporary  use  of  lawful  scales  to 
weigh  a  particular  thing  in  a  particular 
way ;  but  I  think,  that  having  regard  to 
the  necessity  for  public  protection,  the 
knowledge  tnat  these  packets  are  really 
only  representing  a  weight  of  paper  and 
tea  when  they  get  out  into  the  hands  of 
other  people  may  be  possibly  used  so  that 
persons  who  buy  may  be  misled  by  not 
getting  what  they  think  they  are  buying, 
may  hia>ve  led  tne  legislature  to  use  this 
language  advisedly,  and  that  s.  25,  which, 
after  all.  Is  that  on  which  we  have  to  decide 
this  point,  in  using  the  language  "every 
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person  who  uses  any  scale  which  is  false  or 
unjustj"  means  the  using  for  the  weighing 
operation  of  a  scale  which,  as  a  scale,  is 
false  or  unjust.  It  may  be.  and  it  i)robably 
is,  a  safer  view,  that  what  tne  statute  means 
is  :  as  the  insi)ector  only  goes  from  time  to 
time,  when  he  sees  the  scale  empty  and 
tests  it  as  an  empty  scale,  it  shall  be  a  just 
balance,  shall  hang,  so  to  8i)eak,  true,  and 
if  he  puts  a  pound  weight  in  to  test  the 
weights,  the  pound  weight  will  weigh  it 
down  in  the  sense  of  balancing  it,  and  if 
the  scale,  when  used,  is  a  scale  which  will 
not  fulfil  the  test  which  I  endeavoured  to 
state  and  my  brother  Kennedy  laid  down, 
perhaps,  in  better  language  than  1  did,  that 
is^  weigh  truly  what  Ls  put  into  the  other 
dish  to  be  weighed,  it  is  an  unjust  balance. 
It  is  not  disputed  m  this  case,  in  fact,  it  is 
very  properly  and  fairly  admitted  and 
argued  upon,  that  in  putting  the  bag  under- 
neath the  scale  for  the  puri)ose  of  weighing 
tea,  less  paper,  on  400  or  500  occasions,  and 
admitting  that  the  judgment  of  this  court 
in  the  previous  case  would  have  held  that 
that  was  a  breach  of  the  statute  if  the  bag 
were  not  taken  out  until  the  scale  was  used 
again  for  the  same  purpose— was  keT)t  on  a 
shelf  in  the  condition  that  it  would  only 
weigh  trulv  {mper  and  tea :  if  that  was  the 
state  of  things  the  decision  in  this  case 
must  follow  the  decision  in  the  London 
County  Council  v.  Payne  (k  Co,  It  does 
certainly  seem  to  me,  after  weighing  as 
carefully  as  I  can,  what  Mr.  Avory  has  so 
forcibly  and  clearly  put  before  us,  fliat  that 
ought  not  at  any  rate  to  be  a  suiiicient  dis- 
tinction to  make  an  offence  in  one  case  and 
not  an  offence  in  the  other.  I  am  not  able 
satisfactorily  in  my  own  mind  to  exclude 
from  the  operation  of  s.  25  a  case  in 
which  the  scales  are  rendered  for  the  time 
being  unjust  because  a  lawful  operation 
is  desired  to  be  carried  out.  If  those 
scales  are  kept  in  that  condition  for  that 
purpose  and  with  that  object,  and  never 
usea  for  any  other  purpose,  it  seems  almost 
impossible  to  say  it  would  be  outside 
the  statute  if  the  only  distinction  is,  that 
between  the  time  of  the  two  weighings 
the  paper  is  temporarily  removed.  While  I 
agree  with  Mr.  Avory  that  if  it  be  taken  as 
a  fact,  and  to  my  mind  rather  a  strange 
fact,  that  in  order  to  secure  the  paper 
being  taken  out  they  always  have  the  true 
weight  of  tea  without  the  paper  weighed  in 
between,  it  seems  to  me  quite  possible  that 
unless  there  be  some  supervision  in  that 
particular  operation,  the  weighing  might  take 
place  with  the  paper  underneath.    I,  there- 
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fore,  think  it  is  safer  to  give  the  natural 
meaning  to  the  language  of  the  statute  and 
to  say  tliat  if  the  person  has  used  in  the 
operation  of  weighing,  and  is  found  by  the  in- 
spector to  be  using  in  the  operation  of  weigh- 
ing, an  unjust  balance  in  the  sense  we  have 
already  described  in  London  County  Council 
V.  Pay  fie  dc  Co.,  suftra,  it  comes  within  the 
statute.  Therefore, although  I  fully  recognise 
the  difficulty,  and  perhaps  regret  that  this 
difficulty  has  been  to  a  certain  extent  ac- 
centuated by  my  endeavouring  not  to  strain 
the  statute  beyond  that  to  which  I  thought 
it  ought  to  apply,  I  have  come  to  the  con- 
clusion that  the  statute  does  intend  to 
prevent  the  using,  in  weighing,  of  a  balance 
which  is  at  the  time,  as  a  balance,  uixjust, 
which  will  not  hang  true  when  there  is 
nothing  in  either  dish,  and  which  will  not 
hang  true  when  an  equal  weight  is  put  into 
the  goods  dish  on  the  one  side  and  the 
weight  dish  on  the  other.  I  therefore  think, 
although  I  myself  feel  the  difficulty  of  the 
case  very  much,  that  the  appeal  must  be 
allowed,  and  that  the  magistrate  in  this 
case  was  not  justified  in  diffci*entiating,  as 
he  thought  he  could  differentiate,  this  case 
from  the  London  County  Council  v. 
Payne  <k  Co.,  sujrra. 

Kennedy,  J.— The  facts  in  this  case  do 
not  appear  to  me  to  differ  essentially  from 
the  facts  with  which  this  court  had  to  deal 
in  the  prior  case  against  the  same  company. 
And,  therefore,  I  do  not  wish  to  add  any- 
thing to  the  judgment  which  my  lord  has 
just  delivered. 

Ridley,  J.— I  agree  with  the  judgments 
that  have  been  given,  and  I  wish  to  sav  a 
very  few  words  only.  I  do  not  think  that 
this  case  is  distinguishable  from  the  former 
decision  in  the  London  County  Council  v. 
Payne  <k  Co.  in  regard  to  the  Weights  and 
Measures  Act.  There  are,  indeed,  some 
differences  in  the  facts,  because  in  that  case 
each  customer  sent  the  bags  which  were 
used  with  the  scale  in  order  to  weigh  out  the 
tea  with  which  he  was  to  be  furnished.  In 
this  case  it  is  not  so.  The  bag  is  placed  in 
the  scale  to  weigh  out  fifty  ba^,  or  what- 
ever may  be  the  number,  and  it  is  left  there 
until  the  forewoman  comes  round  after  a 
short  interval  of  time  and  removes  it.  That 
difference  does  not  appear  to  me  to  be  a 
material  distinction  for  the  purix)se  of  this 
Act,  I  recognise  that  it  may  be  thought 
by  some  people  that  the  court  errs  by  giving 
too  full  a  meaning  to  the  statute,  but  I  do 
not  shrink  from  saying  when  the  statute  uses 
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London  County  Council  v,  Payne  & 
Co.  (No.  2). 

these  words,  "uses  or  has  in  his  possession 
for  use  for  trade  any  weight  measure  scale 
balance  steelyard  or  weighm^^t  machine  which 
is  false  or  unjust,"  it  means  that  he  ought  not 
to  have  in  his  possession  any  measure  which 
can  be  called  at  the  time  false  or  unjust. 
It  is  not  necessary,  in  order  to  bring  them 
within  the  statute,  that  he  should  actually 
be  found  to  use  it  for  any  particular  opera- 
tion, for  the  inspector  who  comes  round 
may  probably  come  at  a  moment  when  it  is 
not  so  bein^  used.  If  he  ^nds  it  not  being 
used,  but  in  the  position  which  I  have 
described,  then  it  is  in  possession  for  use. 
Under  one  or  other  of  those  expressions 
comes,  as  I  think,  this  case,  that  is  to  say, 
although  the  inspector  does  not  find  it 
being  used  (he  may  not  do  so)  still  he  finds 
it  in  possession  for  use.  I  do  not  find 
myself  able  to  recognise  the  distinction 
founded  on  the  intention  of  the  orders 
which  are  issued  by  Messrs.  Payne,  that  the 
forewoman  is  to  come  round  within  a  short 
interval  of  time  and  remove  the  paper  bag. 
It  is,  no  doubt,  a  thing  which  goes  in  the 
direction  which  has  been  pointed  out  by 
my  lord,  but  it  is  not  sufficient,  as  it  seems 
to  me,  to  establish  that  what  has  been  done 
is  outside  the  purview  of  the  Act  of  Parlia- 
ment. I  agree  with  the  judgments  that 
have  been  pronounced. 

Appeal  allowed. 

Solicitor  for  the  appellants  :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondents  :  Lamb,  Son 
and  Plant. 
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*  February  7, 1905. 

Barker  v.  Barker. 

Husband  and  wife— Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  & 
59  Vict.)  c.  39— Appeal— Notes  of  pro- 
ceedings in  court  below — Duties  of 
magistrates'  and  justices'  clerks— Right 
of  either  party  to  a  copy  of  clerk's  notes 
on  application — Method  adopted  for 
compelling  clerk  to  supply  copy  of  his 
notes. 

Upon  the  hearing  of  every  summons  under 
the  Summary  Jurisdiction  (Married 
Women)  Actj  1895,  it  is  the  duty  of  the 
clerk  to  the  mxigistrate  or  justices  to 
make  a  note^  not  only  of  the  evidence 
and  of  the  decision  arrived  at,  but  also 
of  the  reasons  for  arriving  at  the 
aecision,  and  to  ftimish  a  copy  of  the 
note  upon  proper  application  of  either 
party.  In  the  above  com  the  Divisional 
Court  directed  the  registrar  to  com- 
municate with  the  justice^  clerk  re- 
quiring him  to  state  the  reasons  of  his 
refusal  and  ordering  him  forthwith  to 
supply  two  copies  of  his  notes  for  the 
use  of  the  judges  of  the  Divisional 
Ccmrt, 

Cobb  v.  Cobb,  [1900]  P.  145,  followed. 

This  was  an  appeal  from  an  order  made 
on  December  12th,  1904,  by  the  magistrates 
of  Southport  under  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895  ^58  & 
69  Vict.  c.  39),  under  which  order  the  re- 
spondent was  no  longer  bound  to  cohabit 
with  the  appellant,  and  the  appellant  was 
ordered  to  pay  10«.  a  week  to  the  respon- 
dent. 

J.  B.  Mathews,  for  appellant.— Before 
proceeding  to  deal  with  the  case  I  wish  to 
inform  your  lordships  of  the  reason  why 
the  appeal  has  come  before  the  court  in 
the  present  extremely  unsatisfactory  man- 
ner. At  the  hearing  of  the  summons  on 
December  12th,  1904,  the  magistrates'  clerk 
had  over  and  over  again  been  asked  to  take 
a  note  of  the  material  points  in  the  evidence, 
and  I  have  no  reason  to  suppose  that  he  did 
not  comply  with  that  request.  Those 
matters  were  now  on  aflSdavit.  Subse- 
quently the  clerk  was   asked  on  frequent 
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occasions  to  supply  a  copy  of  his  notes  to 
the  appellant;  To  each  oi  these  requests  he 
had  returned  a  refusal.  His  reasons  for 
this  course  as  given  by  him  were :  (1)  He 
was  not  bound  to  take  a  note  at  all.  (2)  If 
he  did  take  a  note,  he  only  did  it  for  his 
own  information.  (3)  There  was  no  power 
to  make  him  take  a  note.  (4)  He  would  not 
supply  a  note  until  ordered  to  do  so. 
(5)  He  would  take  no  steps  to  facilitate  an 
appeal.  The  clerk's  attention  had  been 
called  to  Cohh  v.  Cobb,  [19001  P.  145,  with- 
out avail.  In  that  case  the  duties  of  magi- 
strates' and  justices'  clerks  had  been  very 
clearly  laid  down  by  Jeune,  P.,  and 
GoRELL  Barnes,  J. :  "It  was  the  duty  of 
the  clerk  in  this,  as  in  every  case,  to  furnish 
a  copy  of  the  notes  on  the  application  of 
either  party.  Unless  notes  are  taken  and 
furnished,  the  Act  would  be  unworkable,  for 
it  would  be  impossible  for  us,  without  the 
notes,  to  do  justice  between  the  parties 
upon  these  appeals.  In  the  present  case 
the  clerk  appears  to  have  been  under  some 
mistake  or  misapprehension.  He  confused 
an  application  which  could  be  enforced  by 
order  of  the  court  with  a  duty  which  he 
ought  to  perform.  He  disputed  with  the 
husband's  solicitors,  when  tney  applied  for 
a  copy  of  his  notes,  as  to  whether  a  man- 
damns  would  lie  to  compel  him  to  furnish 
them.  He  took  up  an  attitude  which  pro- 
duced an  unfortunate  result,  and  which  has 
given  rise  to  some  trouble,  and.  I  am  afraid, 
to  needless  expense.  I  hope  tnat  in  future 
ho,  and  all  other  magistrates'  clerks,  will 
furnish,  for  the  use  of  the  judges  of  this 
court  and  for  the  use  of  the  parties  uijon 
these  appeals,  copies  of  the  notes  which 
constitute,  pHmafacie^  the  best  evidence  of 
what  has  occurrea  in  the  courts  below.  I 
am  reminded  that  I  should  state  again,  so 
that  no  misunderstanding  should  arise  in 
future,  that  the  notes  to  be  taken  and  fur- 
nished by  the  majgistrates'  clerks  on  the 
hearing  of  all  applications  under  the  Act  of 
1895,  are  to  include  not  merely  the  evidence 
but  the  decision ;  and,  further,  the  notes 
should  state  the  reasons  of  the  justices  for 
arriving  at  their  decision.  Clerks  to  magis- 
trates or  justices  are  best  able  in  these 
cases  to  note  the  decisions  and  the  reasons 
for  arriving  thereat.  Therefore,  in  view  of 
the  right  of  appeal  to  this  court  given  by 
the  Act,  it  is  the  dut^^  of  the  clerk  to  the 
magistrate  or  justices  in  each  case  to  make 
at  the  time  a  note,  and  to  furnish,  when 
proijerly  required,  a  copy  of  that  note,  con- 
taining^ the  evidence  given,  the  decision 
arrived  at,  and  the  reasons  which  led 
thereto.**     That  language  was  decisive  and 
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was  within  the  comprehension  of  the  magis- 
trates' clerk.  On  appeal  to  the  bench  the 
magistrates  stated  that  they  had  no  control 
over  their  clerk  in  this  matter,  and  as  he 
would  supply  no  note  without  an  order,  and 
they  would  make  none,  the  appeal  came 
before  their  lordships  in  an  extremely  un- 
satisfactory manner.  Having  regard  to 
what  I  conceive  to  be  the  grave  misconduct 
of  the  magistrates'  clerk  I  would  ask  your 
lordships  to  grant  a  rule  nisi  to  attach  him 
for  contempt  of  court. 

Le  BaSy  for  the  respondent.— We  have 
made  three  or  four  applications  for  a  copy 
of  the  clerk's  notes  without  success. 

GoRELL  Barnes,  P.— In  Cobb  v.  Cobby 
supra^  the  registrar  was  directed  to  com- 
municate with  the  magistrate's  clerk. 

Le  Bas. — On  a  further  hearing  of  Cobb  v. 
Cobby  supra ^  my  friend,  Mr.  Priestley,  ap- 
peared and  apologised  for  the  clerk. 

J,  B.  Mathews. — I  have  made  search  in  the 
proper  quarters  and  I  submit  that  there  are 
three  remedies  open  to  compel  the  clerk  to 
supply  a  copy  of  his  notes  :  (1)  A  mandamus 
would  meet  the  case,  but  the  cost  and 
delay  thereof  would,  of  course,  defeat  the 
appeal ;  (2)  The  clerk  might  be  indicted  for 
misconduct  in  the  execution  of  his  office ; 
and  (3)  The  course  at  present  suggested, 
viz.,  a  motion  for  a  rule  nisi.  If  an  officer, 
who  was  bound  by  the  law  of  the  land  to 
furnish  notes  to  parties  wilfully  refused  to 
do  his  duty  he  was  guilty  of  contempt  of 
the  Appellate  Court. 

Gorell  Barnes,  P.— My  view  is  that 
the  magistrate's  clerk  has  misconceived  his 
position.  He  apparently  seems  to  think 
that  he  is  not  bound  to  supply  parti&s  with 
a  copy  of  his  notes  on  application,  and  that 
some  order  is  required  before  he  is  bound 
to  do  so.  That  view  is  an  erroneous  one. 
I  think  that  the  course  adopted  in  Cobb  v. 
Cobb^  sujyra.  should  be  followed  here.  The 
registrar  will  communicate  with  the  ma^s- 
trates'  clerk  with  a  view  of  obtaining  copies 
of  the  notes  and  of  affording  him  an  oppor- 
tunity of  explaining  his  conduct.  The  case 
to  be  adjourned  until  the  next  sitting  of  the 
court.  The  question  of  costs  to  stand 
over. 

Barorave  Deane,  J.— I  agree. 

Solicitors  for  the  appellant :  Indermaur 
and  Brown,  for  Smith,  Southport. 

Solicitors  for  the  respondents :  Fielder 
and  Fielder,  for  Rhodes,  Brighouse. 
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Rex  v.  Hale. 

69  J.  P.  83. 

CROWN    CASES    RESERVED. 


November  18,  1904. 
Hex  V,  Hale. 

Criminal  Law— Prevention  of  Cruelty  to 
Children  Act,  1894  (57  &  58  Vict.  c.  41), 
s.  16— Attendance  of  child  in  court — 
When  necessary. 

Section  16  of  the  Prevention  of  Cruelty  to 
Children  Acty  1894,  does  not  mean  that 
in  evert/  case^  except  in  the  circumstances 
of  exemption  therein  specified^  the  at- 
tendance of  the  child  in  court  is  neces- 
sary. It  only  applies  where  the  child 
is  capable  of  giving  evidence,  and 
where  its  attendance  is  desired  for  that 
purpose. 

This  was  a  case  stated  by  Kennedy,  J., 
at  the  Glamorgan  Summer  Assizes. 

Ellen  Hale  was  tried  on  an  indictment 
which  in  the  first  eight  counts  char^  her 
with  offences  under  the  Prevention  of 
Cruelty  to  Children  Act,  1894,  s.  1,  in 
respect  to  four  children  of  the  ages  respec- 
tiveljr  of  twelve,  seven,  five,  and  three  years. 
The  indictment  comprised  in  these  counts 
charged  the  prisoner,  in  regard  to  each 
child,  with  wilfully  neglecting  the  child  in 
a  manner  likely  to  cause  such  child  unneces- 
sary suffering  and  injury  to  its  health.  In 
regard  to  the  second  count,  which  was  the 
count  charging  the  prisoner  with  wilfully 
neglecting  the  eldest  child  in  a  manner 
likely  to  cause  injury  to  his  health,  the 
judge  held  that  there  was  no  evidence  that 
could  justify  a  conviction,  and  a  ninth 
count  against  the  prisoner  under  the 
Habitual  Drunkards  Act,  1879,  and  the 
Prevention  of  Cruelty  to  Children  Act, 
1894,  s.  11,  was  not  proceeded  with. 

The  juiy  found  the  prisoner  guilty  in 
respect  to  all  the  four  children  of  the 
offences  charged  against  her  in  the  first, 
third,  fourth,  fifth,  sixth,  and  seventh 
counts. 

None  of  the  children  were  produced  as 
witnesses  for  the  prosecution,  and  none  of 
them  were  present  in  court  In  the  course 
of  the  trial  the  learned  judge  drew  the 
attention  of  the  counsel  for  the  prosecution 
to  8.  16  of  the  Prevention  of  Cruelty  to 
Children  Act,  1894,  and  there  was  some  dis- 
cussion as  to  whether  the  effect  of  that  section 
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was  or  was  not,  by  necessary  implication, 
that  a  case  under  s.  1  of  the  Act  cannot  be 
^'proceeded  with  and  determined"  in  the 
absence  of  the  children  in  respect  of  whom 
the  offence  is  alleged  to  have  been  com- 
mitted, except  under  the  conditions  specified 
in  s.  16,  namely,  (1)  That  the  court  is  satis- 
fied by  the  evidence  of  a  registered  medical 
practitioner  that  the  attendance  of  the  child 
before  the  court  would  involve  serious 
danger  to  its  life  or  health,  and  ^2)  the  court 
is  further  satisfied  that  the  evidence  of  the 
child  la  not  essential  to  the  just  hearing  of 
the  case. 

There  was  in  the  present  case  no  such 
evidence  of  a  registered  medical  practitioner 
as  is  mentioned  m  the  section. 

Section  16  had  never  received  judicial 
interpretation,  and  the  meaning  and  appli- 
cation appeared  to  the  learned  judge  to  be 
so  far  open  to  argument  that  he  thought  it 
right,  according  to  the  request  of  counsel 
for  the  prisoner,  to  state  a  case  for  the 
opinion  of  the  Court  for  Crown  Cases 
Reserved  upon  the  question,  and  he  post- 
poned judgment  and  released  the  prisoner 
on  bail  pending  the  decision  of  the  court. 

The  question  for  the  consideration  of  the 
court  was.  Whether  or  not  under  s.  16  of 
the  Prevention  of  Cruelty  to  Children  Act, 
1894,  at  the  trial  of  an  indictment  under 
8.  1,  the  attendance  at  the  court  of  the  child 
in  respect  of  whom  the  offence  is  alleged  to 
have  been  committed  is,  except  in  the 
circumstances  of  exemption  therein  speci- 
fied, requisite  and  necessary  in  order  that 
the  case  may  be  proceeded  with  and 
determined  ] 

If  in  the  opinion  of  the  court  the  case  was 
one  in  which  the  judge  ought  to  have  held 
that,  in  the  absence  of  the  children  and  of 
any  evidence  of  a  registered  medical  prac- 
titioner to  justify  their  absence,  no  case  had 
been  presented  by  the  prosecution  upon 
which  the  accused  could  properly  be  con- 
victed, the  conviction  was  to  be  quashed, 
otherwise  it  was  to  stand. 

Clarke  Hall^  appeared  on  behalf  of  the 
prosecution. 

No  counsel  appeared  on  behalf  of  the 
defendant. 

Section  16  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  is  as  follows  :  "  Where 
in  any  proceedings  with  relation  to  an 
offence  of  cruelty  within  the  meaning  of 
this  Act,  or  any  of  the  offences  mentioned 
in  the  schedule  to  this  Act,  the  court  is 
satisfied  by  the  evidence  of  a  registered 
medical  practitioner  that  the  attendance 
before  the  court  of  any  child  in  respect  of 
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whom  the  offence  is  alleged  to  have  been 
committed  would  involve  serious  dan^r  to 
its  life  or  health,  and  is  further  satisfied 
that  the  evidence  of  the  child  is  not  essen- 
tial to  the  just  hearinff  of  the  case,  the  case 
may  be  proceeded  with  and  determined  in 
the  absence  of  the  child." 

The  whole  of  the  Prevention  of  Cruelty 
to  Children  Act,  1894,  has  been  repealed  by 
the  Prevention  of  Cruelty  to  Children  Act, 
1904  (4  Edw.  7,  c.  15).  Section  16  of  that 
Act  is  as  follows  :  "  Where  in  any  proceed- 
ings with  relation  to  an  offence  of  cruelty 
within  the  meaning  of  this  Act,  or  any  of 
the  offences  mentioned  in  the  First  Schedule 
to  this  Act  the  court  is  satisfied  that  the 
attendance  oefore  the  court  of  any  child  in 
respect  of  whom  the  offence  is  alleged  to 
have  been  committed  is  not  essential  to  the 
just  hearing  of  the  case,  the  case  may  be 
proceeded  with  and  determined  in  the 
absence  of  the  child." 

Clarke  Hall.— Section  16  of  the  Act  of 
1894,  does  not  mean  that  in  all  proceeding 
the  child  must  be  present  in  court.  It  is 
intended  to  meet  the  case  where  the  prisoner 
denies  the  cruelty,  and  the  presence  of  the 
child  would  show  its  condition.  In  B,  v. 
Cox  (1897),  67  L.  J.  Q.  B.  293,  this  objection 
was  taken  and  overruled,  though  this  point 
is  not  reported.  He  also  referred  to  B,  v. 
Totness  J  J.  (1851),  20  L.  J.  M.  C.  189. 

Alvbrstone,  L.C.J.— I  am  glad  this 
question  has  been  raised,  and  I  can 
understand  the  motives  which  induced 
Kennedy,  J.,  to  state  this  case  in  order 
that  the  section  might  be  explained.  Now 
that  the  matter  has  been  investigated,  I 
have  no  doubt  about  it.  It  cannot  be 
suggested  that  it  means  that  in  every  case 
the  child  must  be  present  in  court.  That 
would  be  a  very  extraordinary  enactment 
as  it  would  be  making,  in  respect  of  this 
class  of  offence,  a  condition  that  did  not 
exist  in  other  cases.  There  is  some  difii- 
culty  in  seeing  why  the  section  is  intro- 
duced, but  I  think  one  can  see  that  there 
is  some  reason  why  it  has  been  inserted.  I 
think  it  was  intended  to  apply  only  where 
the  child  was  capable  of  giving  evidence, 
and  where  its  attendance  was  desired  for 
that  purpose.  We  know  that  the  power  of 
a  juage  trying  such  a  case  as  this,  to  say 
that  ue  child  need  not  be  brought  into 
court,  was  a  power  that  existed  quite  apart 
from  this  section,  but  one  not  infrequently 
finds  that  the  framers  of  these  Acts,  not 
remembering  the  whole  of  the  rules  of 
criminal  procedure,  have  inserted  a  clause 
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that  does  not  seem  to  be  necessary.  The 
section  was  wanted  in  the  interest  of  the 
prisoner,  so  that  where  a  child's  evidence 
was  essential  the  child  must  be  called,  but 
if  the  child's  evidence  was  not  essential  the 
child  need  not  attend.  Probably  the  words 
as  to  the  evidence  of  a  registered  medical 
practitioner  were  not  necessary  to  enable 
the  court  to  dispense  with  the  presence  of 
the  child.  But  the  framers  of  the  Act  may 
have  thought  that,  at  any  rate  in  the  pro- 
ceedings before  the  magistrate,  these  condi- 
tions should  be  fulfilled.  The  effect  of 
rendering  the  bodily  presence  of  the  child 
essential  would  be  to  read  into  the  section 
the  words,  "  and  in  other  cases  the  child 
must  be  present."  I  think  that  the  pro- 
ceedings are  quite  in  order,  and  the  convic- 
tion must  stand. 

Lawrance,    Kennedy,    Ridley,     and 
Channell,  JJ.,  concurred. 

Conviction  affirmed. 

Solicitors  for  the  prosecution:  Moreton, 
Phillips  &  Son. 
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February  23,  1905. 

Before  the 
Chairman  (W.  R.  McConnell,  K.C.). 

Rex  V,  Stevenson  and  Baldwin. 

Criminal  law— Found  by  night— Larceny 
Act,  1861  (24  k  25  Vict.  c.  96),  s.  58— 
Evidence. 

The  prisoners  were  watched  from  Jive  o'clock 
in  the  morning  until  seven  o'clock.  At 
seven  o'clock  they  were  seen  to  attempt 
to  break  and  enter  a  shop.  They  were 
followedy  without  being  lost  sight  o/, 
and  were  given  into  custody.  House- 
breaking implements  were  found  upon 
B.^  and  he  was  indicted  under  s.  58  of 
the  Larceny  Act,  1861, /or  being  found 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Rex  V,  Stevenson  and  Baldwin. 

by  night,  t.e.,  between  9  p.m,  and  6  a.m., 
humng  in  his  possession,  without  law- 
ful excuse,  impienients  of  housebreaking. 

Held,  that  B.  was  liable  under  this  section, 

Thomas    v.   Powell  (1893),  57  J,  F.  329, 
followed. 

The  prisoners  were  indicted  in  the  first 
count  of  the  indictment  for  attempting  to 
break  and  enter  the  dwelling-house  of  one. 
John  £gan  Glemence,  with  mtent  to  steal 
therein.  In  the  second  count  the  premises 
were  described  as  a  shop.  In  the  third 
count  the  prisoners  were  indicted  under 
s.  58  of  the  Larceny  Act,  1861  (24  & 
25  Vict.  c.  96),  for  being  found  by  night, 
having  in  their  possession,  without  lawful 
excuse,  certain  implements  of  house- 
breaking. 

The  prisoner  Stevenson  pleaded  guilty  to 
the  first  and  second  counts  of  the  indict- 
ment, but  not  guilty  to  the  third  count. 
The  plea  was  accepted  by  the  prosecution. 
The  prisoner  Baldwin  pleaded  guilty  to  all 
three  counts. 

Guy  Stephenson,  for  the  prosecution,  said 
that  a  witness,  named  JToble,  saw  the 
prisoners  and  another  man  in  Finchley 
Road  at  five  o'clock  in  the  morning  of 
February  5th,  they  walked  up  and  down 
Finchley  Road  for  two  hours,  during  the 
whole  of  this  time  Noble  continued  to 
watch  them.  At  7  a.ra.  Stevenson  and  the 
other  man,  not  in  custody,  were  seen  to  go 
to  the  prosecutor's  door  and  were  seen  to  be 
doing  something  to  the  screws  of  the 
shutters  whilst  Baldwin  kept  watch.  The 
prisoners  then  went  away  together  and 
were  followed  by  Noble,  who  did  not  lose 
sight  of  them,  and  eventually  caused  them 
to  be  taken  into  custody.  Upon  Baldwin 
were  found  two  files  and  a  screwdriver. 
On  part  of  the  bars  of  the  prosecutor's  door 
it  was  found  that  there  were  slits  made  by 
a  file^  and  that  these  slits  had  been  filled 
up  with  wax  so  as  to  escape  observation  by 
the  prosecutor,  the  suggestion  being  that 
they  intended  to  return  at  some  other  time. 

Stephenson  further  drew  the  attention  of 
the  court  to  the  fact  that  Baldwin  had 
pleaded  guilty  to  the  third  count,  and  that 
that  was  the  only  count  in  the  indictment 
upon  which  hard  labour  could  be  awarded, 
and  stated  that  he  would  have  had  some 
doubt  whether  the  facts  of  this  case  consti- 
tuted a  "  being  found  by  night''  {i.e.,  between 
nine  p.m.  and  six  a.m.)  within  the  meaning 
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of  the  section  ;  but  he  submitted  any  doubt 
was  removed  by  Thomas  v.  Powell  (IS9S), 
57  J.  P.  329,  where  a  man  was  charged 
under  s.  25  of  the  Licensing  Act,  1872,  with 
being  unlawfully  found  on  premises  during 
closing  hours.  This  man  was  seen  to  go 
into  tne  premises  and  in  three  minutes  to 
come  out  again  with  a  bottle  of  gin.  The 
justices  refused  to  convict  him  because  he 
was  not  "  found "  on  the  premises,  but  it 
was  held  by  the  court  (Bruce  and  Ken- 
nedy, J  J.),  that  the  justices  were  wrong  as 
the  facts  proved  were  equivalent  to  the 
man  being  found  or  ascertained  to  be 
actually  on  the  premises.  He  submitted 
that  this  case  justified  the  conviction  of 
Baldwin  if  he  was  seen  by  night  to  have 
the  implements  in  his  possession  although 
they  were  not  actually  found  upon  him  till 
later. 

Raven  appeared  for  the  prisoner  Steven- 
son. 

Black  appeared  for  Baldwin. 

The  Chairman  ordered  Stevenson  to  be 
bound  over  in  the  sum  of  £10  to  come  up 
for  judgment  if  called  upon,  and  sentenced 
Baldwin  to  fifteen  months  imprisonment 
with  hard  labour. 

Solicitors  for  the  prosecution :  Wontnei 
and  Son. 
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Headland  v.  Coster  and  Another. 
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COURT    OF    APPEAL. 


December  9,  13,  14,  1904. 

Headland  v.  Coster  and  Another. 

Poor  mte  —  Distress  —  Expenses — Distress 
for  sum  not  exceeding  £20 — Distress 
(Costs)  Act,  1817  (57  Geo.  3,  c.  93),  s.  1, 
schedule  —  Distress  (Costs)  Act,  1827 
(7  &  8  Geo.  4,  c.  17)-  -Distress  for  Rates 
Act,  1849  (12  k  13  Vict.  c.  14),  a.  1. 

The  Distress  (Costs)  Act^\Hl7,as  applied  by 
the  Distress  (Costs)  Act,  1827,  to  dis- 
tresses for  poor  rate  is  not  imjyliedly 
repealed  by  the  Distress  for  Rates  Act, 
1849  ;  and  therefwe  where  a  distress  is 
leified  for  poor  rate  for  an  amount  not 
exceeding  £20  onli^  such  costs  and 
charges  as  are  specified  in  the  schedule 
to  the  Distress  (Costs)  Act,  1817,  caii  he 
taken  as  the  costs  and  charges  of  t/ie 
levy  and  disposition  of  such  distress. 

Hill  V.  Pannifer,  [1904]  I  K.B,SU;  OS  J.  P. 
261,  overruled. 

Appeal  by  the  plaintiff  from  the  judgment 
of  the  High  Court  of  Justice,  King's  Bench 
Division  (Alvbrstonb,  L.C.J.,  Wills  and 
Kennedy,  JJ.). 

The  action  was  brought  in  the  county 
court  to  recover  the  sum  of  6s,  Id.  alleged 
to  have  been  illegally  charged  in  resiiect  of 
the  expenses  of  a  distress  and  sale  of  goods 
for  poor  rate.  Such  sum  being  in  excess  of 
the  amount  prescribed  by  the  schedule  to 
the  Distress  (Costs)  Act,  1817. 

The  plaintiff  was  a  ratepayer  upon  whom 
a  demand  for  £3  10<.  for  poor  rate  had  been 
made.  He  tendered  the  sum  of  £3  5s.  in 
payment,  and  declined  to  pay  the  balance  of 
5«.  on  the  ^ound  that  he  had  a  conscientious 
objection  in  respect  of  the  purpase  for 
which  that  portion  of  the  rate  was  appli- 
cable. The  £3  6s,  was  accepted  on  account, 
and  subsequently  the  plaintiff  and  thirty- 
eight  other  persons,  who  had  also  refused  to 
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pay  part  of  the  rate,  were  summoned  and 
orders  for  payment  of  the  balance  were 
made  against  them.  A  warrant  of  distress 
was  granted  by  the  justices  to  levy  the 
amounts  which  the  plaintiff  and  the  other 
persons  so  declined  to  pay.  The  total 
amount  of  the  sums  in  respect  of  which  the 
distress  warrant  was  granted  did  not  exceed 
£20.  Distresses  were  levied  and  a  sale  by 
auction  of  the  goods  distrained  was  held. 
The  goods  were  bought  in  for  the  respective 
owners  at  prices  which  covered  in  each  case 
the  amount  of  the  rate  unpaid  and  a  pro- 
pK>rtionate  part  of  the  costs  of  obtaining  the 
warrant  and  the  expenses  of  the  distress 
and  sale.  The  property  of  the  plaintiff  was 
sold  for  £1  0«.  9rf.,  the  amount  which  was 
said  to  be  payable  by  him  for  the  rate, 
together  with  his  proportion  of  the  costs 
and  expenses.  The  plaintiff  sued  the  defen- 
dants, who  were  the  police  officers  who 
carried  out  the  sale,  for  5«.  7d,  which  he 
said  was  charged  in  excess  of  the  scale  of 
expenses  prescribed  in  the  schedule  to  the 
Distress  (Costs)  Act,  1817.  It  was  admitted 
for  the  puri)Oses  of  the  appeal  by  counsel 
for  the  defendants  that  the  amount  charged 
for  expenses  was  in  excess  of  the  scale  pre- 
scribed by  that  Act.  The  county  court 
judge  held  that  the  Distress  (Costs)  Act, 
1827,  which  applied  the  provisions  of  the 
Distress  (Costs)  Act,  1817,  to  distresses  for 
poor  rate,  had  been  impliedly  repealed  by 
the  Distress  for  Rates  Act,  1849 ;  and  he 
found  that  the  amounts  charged  were 
reasonable.  He  therefore  gave  judgment 
for  the  defendants. 

On  appal  to  the  Divisional  Court,  it  was 
admitted  that  that  court  was  bound  by  the 
decision  of  the  Divisional  Court  (Alver- 
stone,  L.C.  J.,  Kennedy  and  Channell,  J  J.) 
in  Hill  V.  Pannifer,  [1904]  1  K.  B.  811  ; 
68  J.  P.  261,  and  the  decision  of  the  county 
court  judge  was  therefore  affirmed,  leave  to 
appeal  being  given. 

By  the  Distress  (Costs)  Act,  1817  (67  Geo.  3, 
c.  93) :  "  Whereas  divers  persons  acting  as 
brokers,  and  distraining  on  the  goods  and 
chattels  of  others,  or  employed  in  the  course 
of  such  distresses,  have  of  late  made  exces- 
sive charges  to  the  great  oppression  of  poor 
tenants  and  others  ;  and  it  is  expedient  to 
check  such  practices ;  Be  it  therefore 
enacted  that : 

Section  1.— "From  and  after  the  passing 
of  this  Act  no  person  whatsoever  making  any 
distress  for  rent,  where  the  sum  demanded 
and  due  shall  not  exceed  the  sum  of  £20  for 
and  in  respect  of  such  rent,  nor  any  person 
whatsoever  employed  in  any  manner  in 
making  such   distress    or    doing    any_  act 
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whatsoever  in  the  course  of  such  distress  or 
for  carrying  the  same  into  effect,  shall  have, 
take  or  receive,  out  of  the  produce  of  the 
goods  or  chattels  distrained  upon  and  sold, 
or  from  the  tenant  distrained  on,  or  from 
the  landlord,  or  from  any  other  person 
whatsoever,  any  other  or  more  costs  and 
charges  for  and  in  respect  of  such  distress,  or 
any  matter  or  thing  done  therein,  than  such 
as  are  fixed  and  set  forth  in  the  schedule 
hereunto  annexed,  and  appropriated  to 
each  act  \vhich  shall  have  been  done  in  the 
course  of  such  distress ;  and  no  person  or 
persons  whatsoever  shall  make  any  charge 
whatsoever  for  any  act,  matter,  or  thing 
mentioned  in  the  said  schedule,  unless  such 
act  shall  have  been  really  done. 

"  Schedule  of  the  limitation  of  costs  and 
charges  on  distresses  for  small  rents  : 

£    ».  rf. 
Levying  distress        -        -        -030 
Man  in  possession  per  day        -    0    2    6 
Appraisement,  whether  by  one 
broker  or  more,  sixpence  in 
the  pound  on  the  value  of  the 
gooas. 
Stamp  —  the    lawful    amount 

thereof. 
All  expenses  of  advertisements, 

if  any  such     -        -        -        -    0  10    0 
Catalogues,  sale,-  and  commis- 
sion, and  delivery  of  goods, 
one  shilling  in  the  pound  on 
the  net  produce  of  the  sale." 

By  the  Distress  (Costs)  Act,  1827  (7  & 
8  Geo.  4,  c.  17):  "Whereas  by  an  Act 
passed  in  the  fifty-seventh  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third, 
intituled  *An  Act  to  regulate  the  costs 
of  distresses  levied  for  payment  of  small 
rents,'  certain  regulations  are  made  with 
respect  to  the  costs  and  charges  of  levying 
ana  disposing  of  such  distresses  where  the 
sum  demanded  and  due  shall  not  exceed 
twenty  pounds  :  and  whereas  it  is  expedient 
that  the  said  Act  should  be  amenaed,  by 
extending  the  same  to  distresses  for  other 
causes :  Be  it  therefore  enacted  .  .  .  That 
from  and  after  the  passing  of  this  Act,  all 
the  rules,  regulations,  clauses,  provisions, 
penalties,  matters,  and  things  in  the  said 
Act  contained  shall  extend  and  be  con- 
strued to  extend,  and  shall  be  a])plied  and 
put  in  execution,  so  far  as  the  same  are 
applicable  and  caimble  of  bein^  put  in 
execution,  with  respect  to  any  distress  or 
levy  which  shall  be  made  for  any  land  tax, 
assessed  taxes,  poor's  rates,  church  rates, 
tithes,  highways  rates,  sewer  rates,  or  any 
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other  rates,  taxe^,  impositions,  or  assess 
ments  whatever,  in  all  cases  where  the  sum 
demanded  and  due  for  or  in  respect  of  such 
taxes,  rates,  tithes,  assessments,  or  imposi- 
tions shall  not  exceed  the  sum  of  twenty 
j)Ounds,  and  in  all  cases  where  the  whole  of 
the  several  sums  sought  to  be  levied  by 
distresses  taken  for  different  purposes  at 
the  same  time  shall  not  exceea  the  sum  of 
twenty  pounds;  and  that  such  costs  and 
charges,  and  no  other,  shall  be  taken  and 
payable  as  the  costs  and  charges  of  the  levy 
and  disposition  of  such  distresses  ;    .    .    ." 

By  the  Distress  for  Rates  Act,  1849  (12  & 
13  Vict.  c.  14)  :  "  Whereas  provision  is 
already  made  by  law  for  the  recovery  of  the 
sum  or  sums  at  which  any  person  is  rated 
or  assessed  to  the  relief  of  the  poor,  or  is 
rated  or  assessed  in  any  rate  for  the  high- 
ways in  England  or  Wales,  by  distress  and 
sale  of  his  goods  and  chattels,  and  in  default 
of  such  distress  by  commitment  to  prison 
until  the  same  shall  be  paid :  but  no  pro- 
vision is  made  for  levying  tne  costs  and 
expenses  incurred  by  the  overseers  of  the 
poor  or  the  surveyors  of  highways  in  the 
recovery  of  the  same  respectively :  Be  it 
therefore  enacted    .    .    .    that : 

Section  1.— "It  shall  be  lawful  hereafter 
for  all  justices  of  the  peace,  if  in  their 
discretion  they  shall  so  think  fit,  in  any 
warrant  of  distress  they  shall  make  and 
issue  for  the  levying  of  any  sum  or  sums  to 
which  any  person  or  persons  is  or  are  now 
or  may  hereafter  be  rated  or  assessed  in  or 
by  any  rate  or  assessment  for  the  relief  of 
the  poor,  or  for  the  highways,  in  England  or 
Wales,  or  in  or  by  any  other  rate  or  assess- 
ment which  by  law  now  or  hereafter  is  or 
shall  be  directed  to  be  enforced  or  recovered 
in  the  same  manner  as  a  poor  rate,  or  in  any 
warrant  for  the  levying  of  any  arrears  of  the 
same,  to  order  that  a  sum,  such  as  they  may 
deem  reasonable,  for  the  costs  and  expenses 
which  such  overseers  or  surveyors,  or  the 
|)ersons  applying  for  such  warrant,  shall 
nave  incurred  in  obtaining  the  same,  shall 
also  be  levied  on  the  goods  and  chattels  of 
the  person  or  persons  against  whom  such 
warrant  shall  be  granted,  together  with  the 
reasonable  charges  of  the  taking,  keeping, 
and  selling  of  the  said  distress." 

Montague  Shearman^  K.C.,  and  E.  M, 
Montgomeri/y  for  the  plaintiff. — The  case  of 
Jlill  V.  PannifeTy  supra^  was  wrongly 
decided  and  should  be  overruled.  The 
Distress  (Costs)  Act,  1827,  which  applies 
the  provisions  of  the  Distress  (Costs)  Act, 
1817,  to  distres.ses  for  ixx)r  rate,  is  not 
impliedly  repealed  by  the  Distre^or  Rates^ 
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Act,  1849.  The  statute  of  43  Eliz.  c.  2,  gave 
power  to  levy  distresses  for  poor  rate,  but 
did  not  mention  the  costs  of  obtaining  the 
warrant  or  the  expenses  of  levying  and 
selling.  It  was,  however,  held  in  Moyse  v. 
Cochsedqe  (1748),  Willes,  636,  that  a  right  to 
include  in  the  levy  the  reasonable  expenses 
of  making  the  distress  and  of  selling  the 
goods  arose  by  necessary  implication  from 
the  provisions  of  that  statute.  But  under 
that  Act  there  were  no  means  of  recovering 
the  costs  of  obtaining  the  distress  warrant. 
Those  costs  were  first  provided  for  by 
18  Geo.  3,  c.  19,  but  that  Act  was  repealed 
by  the  Summary  Jurisdiction  Act,  1848 
(11  &  12  Vict,  c.  43),  and  it  was  to  provide 
again  for  them  that  the  Distress  for  Kates 
Act,  1849,  was  mssed.  The  words  **  together 
with"  in  s.  1  of  the  Act  of  1849  mean  **in 
addition  to"  the  reasonable  charges  of 
taking,  keeping,  and  selling  the  distress. 
The  right  to  deduct  the  reasonable  charges 
of  taking,  keeping,  etc.,  was  already  in 
existence  at  that  time,  and  the  section  was 
not  intended  to  create  that  right  de  novo. 
There  is  no  inconsistency  between  the  Acts 
of  1817  and  1827  and  the  Act  of  1849,  be- 
cause the  provisions  of  the  earlier  Acts 
apply  to  distresses  for  sums  not  exceeding 
£20  and  those  of  the  later  Act  to  sums 
exceeding  £20.  The  Acts  are  therefore 
capable  of  being  read  together,  and  under 
those  circumstances  it  cannot  be  said  that 
the  Act  of  1827  is  repealed  by  implication. 
I  They  referred  to  Seward  v.  The  Vera  Cruz 
(1884),  10  App.  Cas.  59;  49  J.  P.  324; 
MUlington  v.  Harwood,  [1892]  2  Q.  B.  166  : 
and  Ex  parte  ^mwon(1868),  L.  R.  3  Ex.  56.  J 

DanchwerU^  K.C.,  and  Stamford  Hutton 
{A,  E,  Gill  with  them),  for  the  defendants. 
—  The  case  of  Moyse  v.  Cocksedge^  sujrra^  is 
not  an  authority  for  the  proposition  for 
which  it  has  been  cited.  The  real  question 
decided  was  that  the  person  w*ho  distrained 
was  not  a  trespasser  ab  initio ;  the  other 
part  of  the  judgment  was  merely  obiter^  and 
is  not  gooa  law.  After  that  decision  the 
statute  of  1754  (27  Geo.  2,  c.  20)  was  passed, 
which  gave  i)ower  to  deduct  the  reasonable 
expenses  of  taking,  keeping,  and  selling  the 
distress  out  of  the  proceeds  of  the  sale. 
Then  the  Act  of  18  Geo.  3,  c.  19,  was  passed 
to  provide  for  the  costs  of  obtaining  the 
distress  warrant.  The  Acts  of  1817  and 
1827  gave  no  power  to  take  costs  and  ex- 
penses, but  merely  fixed  the  amount. 
Therefore  the  right  to  costs  depended  on 
the  Acts  of  1754  and  18  Geo.  3,  c.  19,  and 
when  those  statutes  were  ref>ealed  by  the 
Summary  Jurisdiction  Act,  1848,  the  Acts 
of  1817  and  1827,  so  far  as  they  related  to 
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poor  rate,  necessarily  became  inoperative. 
Consequently  when  the  Distress  for  Bates 
Act,  1849,  w-as  passed  the  field  was  clear  of 
any  legislation  with  regard  to  the  costs  and 
expenses  of  distresses  for  poor  rat«,  and  the 
Act  so  recites.  That  being  so,  no  question 
arises  as  to  the  repeal  by  implication  of  the 
Acts  of  1817  and  1827  as  regards  poor  rate, 
because  the  express  re[>eal  of  the  other  Acts 
by  the  statute  of  1848  had  swept  away  all 
previous  legislation.  But  even  if  that  is 
not  so,  the  Acts  of  1817  and  1827,  so  far  as 
they  relate  to  poor  rate,  are  inconsistent 
with  the  Act  of  1849,  and  must  be  deemed 
to  be  impliedly  repealed,  for  the  reasons 
stated  in  Hill  v.  Fannijfer^  supra.  [They 
also  referred  to  In  re  Allen,  [1894]  2  Q.  B. 
924;  59  J.  P.  229;  R.  v.  Price  (1880), 
5  Q.  B.  D.  300  ;  44  J.  P.  248  ;  Garnett  v. 
Bradley  (1878),  3  App.  Cas.  944 ;  Ex  par U 
Amison,  sufyra;  Lumsden  v.  Burnett,  [1898] 
2  Q.  B.  177  ;  and  Chan^ington  v.  Johnson 
(1845)  13  M.  &  W.  856.] 

Montagxie  Shearman,  K.C.,  in  reply.— If 
the  Act  of  1849  did  not  repeal  the  Acts  of 
1817  and  1827  so  far  as  they  relate  to  poor 
rate,  the  result  is  as  follows :  Before  the 
Act  of  1848  there  existed  the  Act  of  1754 
authorising  reasonable  charges  and  the  Acts 
of  1817  and  1827  limiting  the  charges  when 
the  amount  was  under  £20 ;  after  1849  there 
existed  the  earlier  Acts  of  1817  and  1827 
limiting  the  charges  and  the  Act  of  1849 
authorising  rciisonable  charges.  The  result 
is  that  the  position  is  the  same  as  it  was 
before  the  Acts  of  1848  and  1849  were 
passed. 

Cur,  adv,  vult. 

December  14. 

Collins,  M.R.— This  is  an  appeal  from  a 
decision  of  the  Divisional  Court  in  an  action 
brought  by  a  iKjrson  whose  goods  hsui  been 
distrained  on  for  payment  of  what  is  now  a 
portion  of  the  poor  rate.  The  action  was 
brought  to  recover  a  small  sum  which  the 
plaintiff  said  had  been  levied  in  excess  of 
the  statutory  charges  provided  for  in  the 
schedule  to  the  Distress  (Costs)  Act,  1817 
which,  as  applied  by  the  Distress  (Costs) 
Act,  1827,  he  contended  governed  the  case. 
The  contention  on  the  other  side  was  that 
the  statutory  schedule  under  those  Acts 
had  ceased  to  have  effect ;  that  those  Acts 
had  been  impliedly  repealed  by  the  Distress 
for  Rates  Act,  1849— one  of  Jervis^s  Acts— 
that  another  standard,  namely  that  of 
reasonableness  only,  had  been  substi- 
tuted by  the  effect  of  the  later  Act  for  the 
old  statutory  jschedule,  and  that  inamauch         t 
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as  in  this  case  the  learned  county  court 
judge  before  whom  the  matter  was  tried 
had  found  as  a  fact  that  the  charge  in  the 
circumstances  was  reasonable,  the  plaintiff 
was  not  entitled  to  succeed.  The  case  came 
before  the  Divisional  Court  on  appeal  from 
the  county  court,  but  it  was  not  argued. 
It  was  decided  on  the  authority  of  Hill  v. 
Pannifer^  svpra^  which  had  raised  exactly 
the  same  point  and  which  had  been  decided 
in  favour  of  the  defendant.  So  that  this 
case  comes  before  us  virtually  as  an  ap{)eal 
from  the  decision  in  Hill  v.  Pannt/er, 
sufyra.  Now,  as  I  have  said,  the  claim  here 
is  for  what  is  now  admitted  to  be  an  excess 
above  the  statutoiy  standard.  That  admis- 
sion is  made  by  Mr.  DanckwerU.  He  says 
that  it  is  not  true  in  point  of  fact,  but  for 
the  purpose  of  raising  the  question  he  has 
made  that  admission,  and  I  do  not  under- 
stand that  there  was  any  qualification  about 
that  admission  in  the  court  below.  I  do 
not  think  anyone  ever  doubted  that  the 
sum  did  work  out  as  contended  by  the 
plaintiff,  and  showed  an  excess  of  some  hs, 
over  and  above  the  amount  of  the  standard 
laid  down  by  the  Acts  which  I  will  refer  to 
in  a  moment.  The  short  point  is  whether 
the  statutory  enactment  fixing  specific 
charges  has  been  in  effect  repealed  oy  the 
legislature.  That  renders  it  necessary  to 
examine  the  statutes  in  question.  The 
statutes  which  are  said  to  be  repealed  are 
the  Distress  (Costs)  Acts,  lbl7  and  1827,  or, 
in  effect,  perhaps  the  later  of  the  two  only. 
The  Act  of  1817  is  the  one  that  contains  the 
standard.  It  did  not  originally  apply  to 
the  poor  rate,  but  it  was  made  applicable 
to  that  rate  by  the  Act  of  1827.  The  Act 
of  1817  is  in  these  terms  [the  Master  of  the 
Rolls  read  the  preamble  and  s.  1,  mpra\ 
Then  come  the  charges  in  the  schedule. 
The  only  one  that  is  material  to  this  discus- 
sion is  **  Catalogues,  sale  and  commission 
and  delivery  of  goods,  one  shilling  in  the 
pound  on  the  net  produce  of  the  sale."  In 
this  case  the  sum  demanded  did  not  exceed 
£20,  and  therefore  if  that  scale  was  still 
applicable  at  all  it  would  apply.  That 
statute,  which  laid  down  the  scale.,  was 
applied  by  the  later  Act  of  1827  to  the  case 
of  distress  for  poor  rate.  [The  Master  of 
the  Rolls  read  the  preamble  and  s.  l,«it/>ra.] 
Therefore  we  have  this  legislation  applic- 
able to  a  sum  claimed  for  poor  rate  under 
£20,  and  the  scale  laid  down  is  applicable 
in  this  case  unless  tho.«e  statutes  have  been 
repealed.  In  the  court  below  this,  or  rather 
the  case  of  Hill  v.  Pannifer,  supra,  was 
decided  entirely  on  the  ground  that  the 
subsequent  statute  of  1849,  to  which  I  am 
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about  to  refer,  had  impliedly  repealed  the 
special  enactment  contained  in  the  schedule. 
But,  as  I  shall  point  out,  the  case  has 
assumed  a  somewhat  different  aspect  before 
us,  and  that  i)oint,  although  the  main  point, 
in  fact  the  only  point,  in  the  court  below, 
has  been  allowed  by  Mr.  Dan^kuoerts  to  fall 
more  or  less  into  the  background,  although 
he  did  not  abandon  it,  but  he  relied  verv 
much  more  upon  another  point  which  I  will 
deal  with  presently.  Now  the  Act  which 
is  said  impliedly  to  repeal  the  statutes  to 
which  I  have  referred  is  the  Distress  for 
Rates  Act,  1849,  which  is  intituled  "An 
Act  to  enable  overseers  of  the  poor  and 
surveyors  of  the  highways  to  recover  the 
costs  of  distraining  for  rates."  [The  Master 
read  the  preamble  and  s.  1  of  the  Act, 
supra.']  Tne  court  below  treated  that  as  an 
implied  repeal  of  the  earlier  Act  and  accord- 
ingly gave  judgment  in  the  way  they  did. 
Now  the  matter  has  come  on  appeal  before 
us  and  it  was  very  forcibly  argued  by  Mr. 
Shearman  that  the  basis  of  the  decision  of 
the  court  below  was  wrong,  and  that  there 
was  no  such  inconsistency  between  the 
earlier  and  the  later  legislation  as  to  lead  to 
the  inference  that  the  later  legislation 
repealed  the  earlier.  A  very  strong  point — 
in  fact  I  think  a  conclusive  point — was 
made  on  that  part  of  the  case,  namely,  that 
in  the  Summary  Jurisdiction  Act,  1848— 
which  was,  as  it  were,  preliminary  to  and 
ancilliary  to  the  later  legislation  of  J  er vis's 
Acts  —  there  was  an  elaborate  section 
repealing  a  number  of  statutes  specified  in 
the  schedule  and  that  althougn  several 
statutes  before  and  after  the  Distress 
(Costs)  Acts,  1817  and  1827,  were  repealed, 
neither  of  those  Acts  was  referred  to  at  all. 
That  of  itself  is  a  very  remarkable  fact, 
because  the  Act  of  1848  obviously  was 
intended  to  clear  the  ground  by  repealing 
all  such  statutes  as  had  to  be  repealed 
before  the  fresh  enactment  of  1849  was 
begun.  In  the  face  of  that  legislation  it 
was  said  that  those  enactments  which  were 
deliberately  left  unrepealed  by  the  repealing 
statute  were  nevertheless  to  be  taken  as 
impliedly  repealed  by  the  subsequent  Act 
of  1849.  Of  course  an  earlier  Act  may  be 
repealed  indirectly  by  a  later  Act,  but  only 
under  very  special  conditions  which  have 
always  been  most  carefully  applied.  Lord 
Selborne  said  this  in  a  case  cited  by  Mr. 
Shearman,  It  is  one  clear  statement  of  a 
principle  which  is  universally  accepted.  I 
am  quoting  from  a  passage  in  the  case  of 
Seward  v.  The  Vera  Cruz  (1884),  10  App. 
Cas.  59,  at  p.  68:  "Now  if  anything  be 
certain    it   is  this,  that  where  tb€;re    are    j 
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general  words  in  a  later  Act  capable  of 
reasonable  and  sensible  application  without 
extending  them  to  subjects  specially  dealt 
with  by  earlier  legislation,  jrou  are  not  to 
hold  that  earlier  and  special  legislation 
indirectly  repealed,  altered,  or  derogated 
from  merely  by  force  of  such  general  words, 
without  indication  of  a  (^articular  intention 
to  do  so."  It  was  pointed  out  by  Mr. 
Shearman  that  the  Acts  of  1817  and  1827, 
which  the  appellants  rely  upon,  and  the 
subsequent  Act  of  1S49  may  co-exist  because 
the  later  Act  can  apply  to  all  distresses  for 
sums  above  £20,  and  he  contended,  and  I 
think  he  is  right,  that  there  is  nothing  at 
all  incompatible  between  a  fixed  limit  in  a 
schedule  enacted  by  one  statute  and  another 
Act  providing  that  within  that  schedule  the 
charges  must  be  reasonable.  It  is  conceiv- 
able that  in  some  cases  the  amounts  in  the 
statutory  schedule  might  be  unreasonably 
charged,  that  the  persons  applying  the 
schedule  might  deem  themselves  entitled 
to  have  the  full  amount  of  the  statutory 
maximum  in  a  case  in  which  it  might  be 
unreasonable ;  and  therefore  there  would  be 
room  for  a  statute,  not  inconsistent  with 
the  schedule,  which  enacted  that  in  addi- 
tion to  being  within  the  maximum  the 
charge  should  also  be  reasonable.  There  is 
no  incompatibility  between  the  two,  and  the 
one  therefore  does  not  overrule  the  other  ; 
and  therefore,  even  as  the  matter  stood 
before  the  Divisional  Court,  the  inclination 
of  my  judgment  would  be  strongly  in  favour 
of  saying  that  the  earlier  legislation  was  not 
rei»ealed  by  the  subsequent  general  Act. 
But,  curiously  enough,  the  case,  it  appears 
to  me,  as  argued  before  us,  has  been  made 
more  clear  against  the  decision  of  the  Divi- 
sional Court  b^  the  main  argument  adduced 
in  support  of  its  decision  by  counsel  for  the 
respondents.  Mr.  Danckwerts  to  a  very  great 
extent,  perhaps  it  is  not  right  to  say  aban- 
doned, but  certainly  put  into  a  secondary 
position  in  his  argument,  the  contention  de- 
rived from  the  apparent  inconsistency  be- 
tween the  later  Act  and  the  earlier  Acts, 
which  had  prevailed  in  the  Divisional  Court. 
He  met  the  argument  for  the  appellant  in 
this  case  by  saying  that  the  appellant  htwi 
completely  misconceived  the  foundations 
and  the  sanction  of  the  right  which  he  had 
re-ited  upon  the  Acts  of  1817  and  1827.  He 
pointed  out  that  those  Acts  merely  qualified 
the  amount  and  did  not  in  themselves  give 
any  right  to  levy  the  amount  at  all— that 
the  right  to  do  that  must  be  found  in  some 
earlier  provision.  And  he  contended  that 
that  earlier  provision  was  to  be  found  in, 
and  only  in,  the  statute  of  27  Geo.  2,  c.  20, 
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passed  in  1754.  Now,  that  Act  is  in  these 
terms :  "  Whereas  by  many  Acts  of  Parlia- 
ment, justices  of  the  peace  are  empowered 
to  issue  warrants  for  the  distress  and  sale 
of  goods  and  chattels,  but  the  charges  of 
distraining,  keeping,  and  sale  of  such  goods 
and  chattels  are  not  provided  for  in  all  the 
said  Acts,  nor  is  there  a  time  in  all  cases 
limited  for  the  sale  thereof,  whereby  ineon- 
veniences  have  arisen :  therefore  for  the 
remedy  thereof,  be  it  enacted  ....  That 
in  all  cases  where  any  justice  or  justices  of 
the  peace,  is  or  are,  or  shall  be,  required  or 
empowered  by  any  Act  or  Acts  of  Parliament 
now  in  force,  or  hereafter  to  be  made,  to  issue 
a  warrant  of  distress  for  the  levying  of  any 
penalty  inflicted,  or  any  sum  of  money 
directed  to  be  paid,  hy  or  in  consequence  of 
such  Act  or  Act<«,  it  shall  and  may  be 
lawful  for  the  justice  or  justices  granting 
such  warrant,  therein  to  order  and  direct 
the  goods  and  chattels  so  to  be  distrained, 
to  be  sold  and  disposed  of,  within  a  certain 
time  to  be  limited  in  such  warrant,  so 
as  such  time  be  not  less  than  four 
days,  nor  more  than  eight  days,  unless 
the  penalty  or  sum  of  money  for  which 
such  distress  shall  be  made,  together  with 
the  reasonable  charges  of  taking  and  keep- 
ing such  distress,  be  sooner  paid.''  Then 
follows  s.  2  :  "  And  be  it  further  enacted, 
that  the  officer  making  such  distress,  shall 
and  is  hereby  empowered  to  deduct  the 
reasonable  charges  of  taking,  keeping,  and 
selling  such  distress,  out  of  the  money 
arising  by  such  sale  ;  and  the  overplus  (if 
any)  after  such  charges,  end  also  the  said 
penalty  or  sum  of  money  shall  be  fully 
satisfied  and  paid,  shall  be  returned  on 
demand  to  the  owner  of  the  goods  and 
chattels  so  distrained  ;  and  tne  officer 
executing  such  warrant,  if  required,  shall 
show  the  same  to  the  person  whose  goods 
and  chattels  are  distrained,  and  shall  suffer 
a  copy  thereof  to  be  taken."  Now,  Mr. 
Danckwerts^  point  on  this  statute  was  that 
the  statute,  being  in  the  words  which  I 
have  read,  was  the  only  statute  which 
created  the  right  to  take  the  charges  and 
expenses,  and  that  the  subsequent  8tatutes 
merely  qualified  those  amounts,  and  then 
he  pointed  out  that  by  the  repealing  statute 
of  1848  this  Act  had  been  repealed.  He 
did  not  rely  upon  the  implied  repeal  by  the 
subsequent  Act  of  1849,  but  he  did  rely 
most  strongly  upon  the  special  repeal  in  the 
earlier  Act,  namely,  that  of  1848,  of  this 
particular  statute,  and  he  said  :"  This  has 
swept  away  the  whole  foundation  of  the 
right  to  take  the  charges,  and,  therefore, 
we  have  to  look  for  that  right  only^  the        j 
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statute  of  1849,  and  that  statute  gives  the 
reasonable  charges."  It  had  been  con- 
tended by  Mr.  Shearvian,  at  the  outset  of 
his  argument,  that  you  did  not  require  any 
statute  at  all  for  the  right  to  levy  charges. 
That  right,  he  said,  had  been  held  to  exist 
in  the  case  of  Moy^  v.  Cocksedge,  sujrra^ 
decided  in  1748.  The  proposition  in  that 
ca.se  was  that  there  must  be  implied  from 
the  Statute  of  Elizabeth,  which  created  the 
poor  rate,  as  incident  thereto,  the  right  to 
levy  for  the  charges ;  and  he  said  that  the 
right  derived  by  implication  from  that 
statute,  or  at  common  law— I  think  he  pre- 
ferred the  view  that  it  was  derived  under 
the  statute  as  incident  to  it,  though  not 
enacted  in  express  terms— did  not  require 
any  other  statutory  basis,  and  that  whether 
there  was  or  was  not  a  fresh  statutory  ba.sis 
given  bv  the  statute  of  1754  really  did  not 
affect  this  point.  His  argument  upon  the 
Act  of  1754  was  that  what  it  aid  was 
to  adopt  the  decision  in  Moyse  v.  Cockaed^e, 
su^tra,  with  regard  to  the  poor  rate,  and  to 
apply  it  over  a  much  larger  area.  The 
headnote  in  Moyse  v.  Cocksedge,  tujrra,  is 
as  follows  :  "  Parish  officers  levying  a  poor 
rate  under  a  warrant  of  distre.ss  may  retain 
of  the  goods  sold  the  necessary  expenses  of 
the  distress  and  sale."  It  was  an  action  for 
trespass  against  the  persons  who  levied,  and 
the  i)erson  whose  goods  were  taken  insisted 
that  they  had  taken  a  shilling  too  much. 
The  shilling  was  taken  for  the  expenses. 
Two  points  were  raised— first,  Whether 
there  was  any  right  to  take  the  extra  sum  1 
secondly.  Whether,  if  there  was  no  such 
right,  the  defendants  had  been  guilty  of  a 
trespass  ah  initio  in  taking  it  ?  The  decision 
of  tne  court  was  given  upon  both  points. 
In  the  note  at  the  end  of  the  report  in 
Willes  it  is  given  more  fullv  than  in  the 
judgment.  The  note  is  as  follows:  "The 
court  were  clearly  of  opinion,  first,  that  the 
shilling  for  the  costs  might  be  legally  and 
reasonably  detained  by  the  overseers,  the  sum 
not  appearing  oppressive  or  extravagant. 
That  a  distress  unaer  the  Statute  of  Eliza- 
beth wa»  to  be  considered  not  as  a  distress 
at  common  law,  which  is  a  pledge  and 
deposit,  but,  as  it  was  saleable,  that  it 
was  in  the  nature  of  an  execution,  and  that 
the  necessary  expenses  were  incidental. 
That  statutes  maae  in  favour  of  charity 
ought  to  have  a  beniffii  and  large  inter- 
pretation (Yelv.  176).  Nay,  that  the  statute 
43  Elizabeth  gave  power  to  imprison  even 
for  a  penny  ;  and  who  is  to  be  at  the 
expense  f  That  it  would  be  absurd  that  a 
parishioner  who  refused  to  pay  sixpence 
should  put  the  parish  to  the  exi)ense  of 
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forty  shillings  to  levy  it."  They  dealt  also 
with  the  question  of  trespass  ah  initio^  and 
pointed  out  that  if  the  plaintiff  had  any 
right  to  the  shilling  it  must  be  in  the 
nature  of  a  debt,  and  not  paying  it  over 
would  have  been  an  act,  not  of  misfeasance, 
but  of  non-feasance,  which  would  not  con- 
stitute a  trespass  ah  initio,  'M.r.  Danck- 
werts  threw  his  whole  strength  into  impugn- 
ing that  decision  ;  he  contended  that  it  was 
an  action  for  trespass  wrongly  brought,  and 
that  what  was  said  about  the  right  to  levy 
expenses  was  obiter^  and  therefore  no  autho- 
rity in  this  matter,  and  he  referred  to 
another  report  of  the  case  in  Barnes,  at 
p.  459,  which,  he  said,  clearly  showed  that 
it  was  obiter.  I  never  heard  that  anyone 
before  Mr.  Danckwerts  ever  impugned  that 
decision.  It  has  jiassed  through  the  text- 
books unscathed,  so  far  as  I  know,  until  it 
met  with  this  terrific  reception  at  tne  hands 
of  Mr.  Danckwerts.  In  my  opinion  that 
case  stands,  and  did  establish  the  right, 
without  any  statute  to  confirm  it,  to  levy 
the  expenses  of  distress  for  poor  rates. 
Now  comes  the  main  argument  put  forward 
by  Mr.  Danckwerts.  Having  delivered  his 
attack  on  the  case  of  Moyse  v.  Cocksedge^ 
supra,  he  established,  as  he  contended,  that 
the  whole  basis  for  Mr.  Shearman's  argument 
must  be  rested  on  the  statute  of  1754, 
which  he  (Mr.  Danckwerts)  introduced  into 
the  discussion,  and  then  he  pointed  out 
that  that  statute  is  itself  repealed  by  the 
Act  of  1848,  and  argued  that  he  stood 
on  perfectly  clear  ground,  bound  by  no 
statute  except  that  of  1849,  which  gives 
reasonable  and  not  statutory  charges.  That 
involves  the  question  whether  the  statute 
of  1754  was  the  foundation  of  the  right 
to  levy  for  expenses.  Certainly  it  was  not, 
and  for  the  reasons  I  have  given.  The 
right  did  not  require  the  statute  of  1754, 
because  it  existed  before,  if  Moyse  v. 
Cocksedfje,  svjnu,  is  an  authority,  and 
there  is  nothing  whatever  to  impugn  it  as 
an  authority.  That  statute  itself  did  not 
throw  any  doubt  upon  the  deci.sion  ;  it 
simply  applied  and  extended  it  to  other 
distresses.  Therefore  its  repeal  certainly 
cannot  affect  the  position  of  Sir.  Shearman 
in  this  case.  But,  that  being  the  |>oint  for 
which  Mr.  Danckwerts  introduced  the  Act 
of  1754  into  the  discussion,  now  comes  the 
point  on  which  it  seems  to  me  that  it  turns 
with  the  greatest  possible  force  against  him. 
That  statute  contains  the  clause  tnat  I  have 
read  about  reasonable  expenses,  and  that 
statute,  passed  in  1754,  co-existed  with  the 
statutes  of  1817  and  1827,  which  are  the 
statutes  laying  down  the  schedale^^and  it 
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never  occurred  to  anyone  to  suppose  there 
was  the  slightest  incompatibility  between 
them,  and,  curiously  enough,  I  find  that 
practically  verbatim  et  literatim  the  pro- 
visions of  the  repealed  Act  of  1754  are 
those  of  the  Act  of  1849,  which  is  now  said 
to  work  this  extraordinary  revolution.  That 
provision  enacted  in  1754,  and  followed  by 
the  Acts  of  1817  and  1827  co-existed  with 
them.  The  Acts  worked  together,  and 
nobody  thought  there  was  any  incompati- 
bility. What  difference  does  it  make  that 
the  earlier  Act  has  been  repiealed  and  a 
later  one  substituted  for  it  in  the  same 
terms  ?  If  they  co-existed  before,  they  can 
co-exist  now ;  and  it  seems  to  me  that  that 
is  the  strongest  argument  that  has  yet  been 
adduced  in  favour  of  the  appellants'  con- 
tention. The  statute  on  which  Mr.  Danck- 
wertu  relies  as  catting  the  whole  founda- 
tion from  under  the  api)ellants*  case  has,  in 
my  opinion,  destroyed  his  own.  In  dealing 
with  this  case  we  have,  in  addition  to  what 
was  before  the  Divisional  Court,  this  new 
aspect  of  the  case  introduced  by  the 
existence  and  subsequent  fate  of  the  Act 
of  1754.  Taking  these  grounds,  particularly 
the  new  aspect  of  the  case,  I  feel  bound  to 
differ  from  the  decision  of  the  Divisional 
Court.  It  was  given  with  the  greatest 
possible  hesitation  certainly  on  the  part  of 
one  of  t/he  learned  judges,  and  I  do  not 
think  with  very  great  confidence  on  the 
part  of  any  of  them.  There  no  doubt  is  one 
point  which  does  create  some  difficulty  on 
the  matter,  and  that  is  the  recital  in  the 
Act  of  1849.  which  would  seem  at  first 
sight  not  to  oe  entirely  in  iiccordance  with 
the    view   of    the    law  which  I  am   now 

Eutting  forward.  I  have  already  read  it, 
ut  I  must  refer  to  it  again.  Shortly,  it  is 
this  :  "  Whereas  provision  is  already  made 
by  law  for  the  recovery  of  the  sum  or  sums 
at  which  any  person  is  rated  or  assessed  to 
the  relief  of  the  pjoor,"  and  it  proceeds : 
"  But  no  provision  is  made  for  levying  the 
costs  and  expenses  incurred  by  the  over- 
seers of  the  poor  or  the  surveyors  of  high- 
ways on  the  recovery  of  the  same 
respectively.**  Now^  in  a  sense  that  was 
true,  but  certainly  it  was  not  true  for  all 
purposes,  because  there  did  exist  the  pro- 
vision originating  in  the  Act  of  Elizabeth 
as  interpreted  by  Moyse  v.  Cocksedgey  supra, 
and  followed  by  the  legislation  which  I 
have  referred  to ;  but  it  may  be  that  at  the 
time  when  this  Act  was  pa.s8ed,  namely,  in 
1849,  the  repeal  in  the  previous  year  of  the 
statute  of  1754,  which  had  thrown  into 
statutory  form  the  right  which  was  held  in 
Moy^e  V.  Cockaedge^  supra,  to  be  given  by 
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the  statute  of  Elizabeth,  may  have  justified 
the  legislature  in  this  recital  to  the  effect 
that   no  statutory   enactment   specifically 

fiving  the  right  existed  at  that  moment, 
t  is  quite  true  when  the  Act  of  1754  was 
repealed  there  was  not  in  existence  any 
Act  of  Parliament  specifically  enacting  the 
right  to  take  these  expenses,  and  possibly  it 
may  be  that  in  that  limited  sense  this  was 
a  true  recital ;  but  it  is  also  possible  that  it 
was  a  mis-recital,  and  it  is  not  a  thing 
altogether  unknown  in  Acts  of  Parliament 
intraluced  even  by  persons  thoroughly 
acquainted  with  the  matter  that  a  mistake 
in  a  recital  may  occur.  But  whether  it  is 
to  be  explained  in  the  way  I  have  suggested, 
or  whether  it  was  a  mere  mistake,  it  seems 
to  me  that  the  argument  which  I  have 
attempted  to  go  through  is  so  overwhelm- 
ing in  favour  of  the  case  for  the  appellant 
that,  even  if  we  can  only  give  effect  to  it  at 
the  cx[)ense  of  holding  that  there  is  a  mis- 
recital  in  that  statute,  I  feel  myself  bound 
nevertheless  to  adopt  the  argument  on 
behalf  of  the  appellant.  On  these  grounds 
it  seems  to  me  tnat  we  have  no  alternative 
but  to  differ  from  the  court  below  and  to 
allow  the  appeal. 

Stirling,  L.  J.— I  am  of  the  same  opinion, 
and  I  shall  state  as  shortly  as  possible  the 
grounds  on  which  I  have  arrived  at  that 
conclusion.  I  propose  to  deal  entirely  with 
the  history  of  tne  legislation  with  reference 
to  this  subject^  namely,  the  provision  which 
has  been  made  tor  the  payment  of  the  expenses 
attending  the  taking  under  distress  and  sale 
of  ^oods  distrained  for  poor  rates.  Now  the 
legislation  begins  with  the  well-known 
statute  of  Elizabeth,  which  authorises 
justices  of  the  peace  to  issue  warrants  to 
distrain  on  and  sell  goods  of  persons  who 
make  default  in  payment  of  the  poor  rate. 
That  statute  contains  no  express  provision 
as  to  how  the  charges  connected  with  the 
taking  and  keeping  and  selling  of  the  goods 
distrained  on  are  to  be  met.  In  the  year 
1754  was  pa.ssed  the  Act  27  Geo.  2,  c.  20, 
the  preamole  of  which  has  already  been 
read,  and  which  was  directed  to  remedy  the 
inconvenience  occasioned,  amongst  other 
things,  by  reason  that  the  charges  of  dis- 
training, keeping,  and  selling  goods  and 
chattels  were  not  provided  for  in  Acts  of 
Parliament  by  which  justices  of  the  peacd 
were  empowered  to  issue  warrants  for  the 
distress  and  sale  of  goods  and  chattels  ;  and 
s.  2  provides  that  "  the  officer  making  such 
distress  shall,  and  is  hereby  empowered,  to 
deduct  the  reasonable  charges  of  taking, 
keeping  and  selling  such  distress."     That 
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being  so,  the  next  statute  which  we  have  to 
consider  is  one  which  does  not  deal  with 
distress  for  poor  rates,  but  with  distress  for 
rent.  That  was  passed  in  1817,  and  it  was 
obviously  directed  to  remedy  a  grievance 
which  had  been  found  to  exist  by  reason  of 
persons  levying  distresses  making  excessive 
charges,  and  the  poor  tenants  are  particu- 
larly mentioned.  It  provides  a  scale  of 
charges  which  are  to  be  obligatory  on  per- 
sons making  a  "  distress  for  rent  where  the 
sum  demanded  and  due  shall  not  exceed  the 
sum  of  twenty  pounds."  There  was  some 
question  on  the  construction  of  the  statute 
whether  the  charges  mentioned  in  the 
schedule  to  that  Act  are  fixed  charges, 
absolutely  fixed,  so  as  to  be  equitable  in  all 
cases,  or  whether  only  maximum  charges 
are  defined.  For  the  purposes  of  the 
present  case  it  is  not  necessary  to  say 
which  is  the  proper  construction.  As  1 
have  said,  that  Act  dealt  only  with  dis- 
tresses for  rent,  but  ten  years  afterwards 
there  was  passed  the  Distress  (Costs)  Act, 
1827,  which  extended  the  provisions  of  the 
Act  of  1817.  The  preamble  recites  that  it 
is  expedient  that  the  Act  of  1817  should  be 
amended  by  extending  the  .same  to  dis- 
tresses for  other  causes ;  and  it  provides 
that  the  rules  and  regulations  contained  in 
the  Act  of  1817  "  shall  extend  so  far  as  the 
same  are  applicable  and  capable  of  being 
put  in  execution  with  respect  to  any  dis- 
tress for  anv  land  tax,  assessed  taxes,  poor 
rates,  church  rates,  tithes,  highway  rates, 
sewer  rates,  or  any  other  rates,  taxes,  impo- 
sitions, or  assessments  whatever,  in  all  cases 
where  the  sum  demanded  and  due  for  such 
taxes,  rates,  tithes,  assessments,  or  imposi- 
tions shall  not  exceed  the  sum  of  twenty 
pounds."  The  state  of  things,  therefore,  as 
regards  poor  rates,  with  which  we  are  deal- 
ing, was  this :  There  was  a  statute  which 
enabled  the  persons  taking  the  distress  to 
take  out  of  the  proceeds  of  sale  their 
reasonable  charges  of  taking,  keeping,  and 
selling  the  distress.  By  subsequent  legis- 
lation of  the  time  of  George  IV.  those 
charges  were  limited  in  the  way  described 
by  the  statute  in  cases  where  the  sum  due 
and  demanded  was  under  £20 ;  the  legisla- 
ture, in  that  particular  class  of  case,  it 
seems  to  me,  intervening  and  defining  what 
the  reasonable  charges  in  such  a  case  should 
be.  We  then  come  to  the  year  1848,  and  in 
that  year  it  appears  to  have  been  in  con- 
templation to  con.solidate  and  amend  the 
law  with  reference  to  summary  proceedings 
before  justices,  and  accordingly  there  was 
passed  the  Summary  Jurisdiction  Act,  1848, 
the    preamble    of    which    is    as    follows : 
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"  Whereas  it  would  conduce  much  to  the 
improvement  of  the  administration  of  jus- 
tice within  England  and  Walas,  so  far  as 
respects  summary  convictions  and  orders  to 
be  made  by  her  Majesty's  justices  of  the 
peace  therein,  if  several  statutes  and  parts 
of  statutes  relating  to  the  duties  of  such 
justices  in  respect  of  such  summary  convic- 
tions and  orders  were  consolidated,  with 
such  additions  and  alterations  as  may  be 
deemed  necessary,  and  that  such  duties 
should  be  clearly  defined  by  such  positive 
enactment."  Therefore  this  statute  was 
passed  as  a  consolidating  and  amending 
Act,  and  there  is  nothinj?  that  specifically 
deals  with  poor  rates  in  it  except  that  by 
s.  36,  whicn  is  the  repealing  section,  it  is 
provided  that  after  the  day  appointed  for 
the  commencement  of  the  Act  certain 
statutes  which  begin  with  18  Eliz.  and 
go  down  to  an  Act  of  6  &  7  Will.  4  shall 
bo  repealed,  and  among  them  is  the  Act  of 
1754.  But  the  important  thing  to  observe 
is  that  although  the  Act  of  1754  is  repealed, 
not  a  word  is  said  as  to  cither  of  the  Acts 
of  1817  and  1827,  which  therefore  remain  in 
force.  In  the  following  year  there  was 
passed  the  Distress  for  Rates  Act,  1849, 
which  deals  specifically  with  poor  rates  and 
highway  rates.  The  first  section  of  that 
Act  has  already  been  read,  and  I  do  not 
repeat  it,  but  it  does  make  provision  with 
respect  to  the  matter  with  which  wo  are 
dealing  by  enacting  that  the  justices  may  in 
the  warrant  of  distress  in  resjiect  of  rates  or 
assessments  for  the  relief  of  the  poor  or  for 
the  highways  or  any  other  rate  or  assessment 
which  by  law  now  or  hereafter  is  or  shall  be 
directed  to  be  enforced  or  recovered  in  the 
same  manner  as  a  poor  rate  "  .  .  .  .  order 
that  a  sum,  such  as  they  may  deem  reason- 
able, for  the  costs  and  expenses  which  such 
overseers  or  surveyors,  or  the  persons  apply- 
ing for  such  warrant,  shall  have  incurred  in 
obtaining  the  same,  shall  also  be  levied  of 
the  goods  and  chattels  of  the  person  or 

gersons  against  whom  such  warrant  shall 
e  granted,  together  with  the  reasonable 
charges  of  the  tiiking,  keeping,  and  selling 
of  the  said  distress— the  same  language 
which  occurred  in  the  repealed  Act  of  1 754. 
It  is  also  to  be  observed  that  s.  7  of  the 
same  Act  provides  that  "  in  all  cases  where 
such  costs  and  expenses  as  aforesaid  shall 
have  been  paid  and  received,  or  any  pro- 
ceedings taken  or  imprisonment  had  for 
non-payment  of  the  same,  such  payment 
and  receipt,  and  such  proceedings  or  im- 
prisonment, shall  be  deemed  legal  to  all 
intents  and  purposes,  and  no  action  or  other 
proceeding  snail  be  had  or  proceeded  in  for 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Headland  v.  Coster  and  Another. 

or  ID  respect  of  the  sanie."  Now  looking  at 
the  simple  construction  of  that  Act  one 
would  say  that  the  object  was  as  regards 
the  charges  of  the  taking,  keeping,  and  sell- 
ing of  the  distress  to  restore  the  state  of 
things  which  existed  before  the  repealing 
Act  of  1848.  No  doubt  it  is  true,  as  was 
contended  on  behalf  of  the  respondents, 
that  on  the  passing  of  the  Act  of  1848  the 
Act  of  1827  ceased  to  be  applicable,  for  the 
reason,  apparently,  that,  assuming  that  there 
was  no  right  otherwise  than  by  the  Act  of 
1754  to  take  out  of  the  proceeds  of  the 
distress  these  expenses,  no  provision  was 
then  in  existence  with  respect  to  the  re- 
covery of  such  expenses.  But  the  Act  of 
1827  was  not  repealed  ;  on  the  contrary,  it 
remained  on  the  statute  book  all  ready  to 
apply  the  moment  the  provision  was  made 
for  the  payment  of  these  expenses  unless 
the  legislature  thought  fit  otherwise  to 
determine.  Then,  as  I  have  already 
observed,  the  Act  of  1849  restored  the 
old  provision.  It  certainly  did  not  ex- 
pressly repeal  the  Act  of  1827,  neither,  in 
my  judgment,  did  it  repeal  the  statute  of 
1827  by  implication.  It  must  be  taken,  as 
it  seems  to  me  that  the  provision  which  was 
made  by  the  Acts  of  1817  and  1827  with 
respect  to  these  charges  in  cases  where  the 
amount  which  was  sought  to  be  recovered 
was  less  than  £20  was  a  determination  by 
the  legislature  of  what  were  the  reasonable 
charges  which  ought  to  be  made  in  such 
cases.  From  1827  down  to  lvS48  the  two 
provisions— one  giving  a  right  to  a  reason- 
able charge  generally,  with  a  limitation  in 
the  other  in  cases  where  the  demand  was 
under  £20  to  specific  charges — stood  to- 
gether, and  I  think  that  it  is  impossible  to 
say  that  the  Acts  of  1827  and  1849  are  not 
eiiually  capable  of  standing  together  now. 
I  may  observe  that  the  Act  of  1827  is  a 
general  Act  dealing  with  other  rates  than 
\)OOT  rates  and  highway  rates,  which  were 
dealt  with  in  the  Act  of  1849,  and,  as  far  as 
I  can  see,  the  limitation  of  the  charges  still 
exists  with  reference  to  all  the  rates  which 
are  still  in  force,  as  prescribed  by  the  Act  of 
1827.  As  regards  them,  it  may  be  taken 
that  the  charges  are  reasonable,  and  as 
regards  rent,  with  which  the  whole  thing 
began,  it  is  a  remarkable  fact  that,  as  we 
were  informedj  although  subsequent  legisla- 
tion has  put  It  in  the  power  of  the  Lord 
Chancellor  to  make  general  orders  as  to 
what  charges  shall  be  allowed  in  cases  of 
distress  for  rent,  the  provisions  of  the  Act 
of  1817,  which  is  the  beginning  of  the  whole 
of  the  legislation  on  the  subject,  have,  in 
the  Order  that  has  been  made  and  still 
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exists,  been  applied.  It  seems  to  me,  there- 
fore, that  the  true  view  is  that  these  charges 
in  small  cases  under  £20  are  reasonable 
charge.^,  and  that  the  Act  of  1827  is  still 
existing  and  applies  :  and  I  think,  therefore, 
that  this  appeal  ought  to  be  allowed. 

Mathew,  L.J. — I  am  of  the  same  opinion. 
In  accordance  with  the  statutes  of  43  Eliz. 
c.  2,  and  1754,  and  the  decision  in  the  case 
of  Moyse  v.  Cocksedf/Cy  supra^  the  reasonable 
charges  for  making  the  distress  and  for 
holding  and  selling  the  goods  seized  might 
be  recovered  under  a  warrant  of  distress  for 
poor  rates.  By  the  statutes  of  1817  and 
1827  there  was  enacted  what  amounted  to  a 
description  of  the  charges  which  were  to  be 
deemed  reasonable  whore  the  levy  was  for  a 
sum  not  exceeding  £20.  The  legislation 
was  of  a  most  important  character.  It  was 
intended  to  protect  people  of  small  means 
from  the  exorbitant  charges  of  those  to 
whom  the  execution  of  warrants  was  en- 
trusted. It  applied  generally  to  the  differ- 
ent kinds  of  distress  warrants  mentioned  in 
both  Acts.  It  was  legislation  intended  to 
secure  the  rights  of  the  class  specified  in  the 
statutes.  The  Act  of  1754  was  repealed  by 
the  Act  of  1848  with  a  view  to  its  re-enact- 
ment with  certain  amendments,  and  in  the 
next  session  of  Parliament  the  new  statute 
of  1849  became  law.  It  is  £aid  that  this 
Act  impliedly  repealed  the  statutes  of  1817 
and  1827  so  far  as  they  related  to  warrants 
of  distress  for  poor  rates.  But  I  think  the 
three  statutes  may  be.  and  ought  to  be, 
construed  together.  There  is  no  incon- 
sistency which  forbids  this  method  of  inter- 
pretation. I  see  no  indication  of  an 
intention  that  the  general  words  of  the 
Act  of  1849  .should  dero^tc  from  the  rights 
conferred  by  the  earlier  statutes.  The 
class  protected  ought  not  to  be  deprived  of 
the  rights  conferred  upon  them  by  general 
words  which  do  not  clearly  show  that  any 
such  result  was  intended.  This  rule  of 
int-erpretation  is  indicated  in  the  cases  cited 
in  the  course  of  the  argument.  The  reasons 
iFor  passing  the  Acts  of  1817  and  1827  would 
seem  to  be  no  less  cogent  in  1849;  and 
without  express  words  I  do  not  think  that 
we  are  at  liberty  to  infer  a  repeal  by  impli- 
cation.   The  appeal  mast  be  allowed. 

Appeal  aXlowed, 

Solicitors  for  the  api)ellant :  Lloyd-George, 
Roberts  &  Co. 

Solicitors  for  the  respondents :  Wontner  & 
Sons. 
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COURT   OF    APPEAL. 


January  19,  20,  1905. 
Fitch  v.  Bermondsey  Guardians. 

Lunacy— Asylum  -Paui^er  lunatics  therein 
—  Other  than  those  sent  from  or  settled 
in  place  within  county  or  borough  to 
which  asylum  belongs— Expenses  of — 
Greater  weekly  sum  fixed  oy  visiting 
committee — Lunacy  Act,  1890  (53  £ 
54  Vict.  c.  5),  8.  283. 

By  8.  283  (1)  of  the  Lunacy  Act^  1890  : 
"  Every  visiting  committee  shall  fix  a 
weekly  sum^  not  exceeding  fourteen 
shillings^  for  the  exjfenses  of  mainten- 
ance and  other  expenses  of  each  pauf>er 
lunatic  in  the  asylum    .    .    ." 

By  sub  s,  (3)  :  "-4  committee  may  fix  a 
greater  iveekly  sum,  not  exceeding  ftyur- 
teen  shillings,  to  he  charged  in  resj)€ct 
ofpaujyer  lunatics  other  than  ttwse  sent 
from  or  settled  in  a  parish  or  place 
within  the  county  or  bf^rough  to  which 
the  cbsylum  belongs^ 

In  a  case  where  a  visiting  comniittee  had 
fixed  a  weekly  sum  of  21 «.  in  respect  of 
an  out-county  lunatic  pauper,  purport- 
ing tobe  as  to  \^s,  2d,  under  sub-s,  (1) 
and  as  to  8».  9(i.  under  sub-s,  (3). 

Held,  t/iat  a  visiting  committee  had  only 
jyower  under  sub-ss.  (I)  and  (3)  to  fix  a 
weekly  sum  of  14«.  in  all  in  res/yect  of 
such  a  2xiu])er,  as  the  ^^  greater  weekly 
sum  not  exceeding  fourteen  shillings*^ 
mentioned  in  svjt-s,  (3)  wa^  not  an 
excess  sum  over  and  above  the  sum  not 
exceeding  14«.  fixed  under  sub-s.  (1). 

Decision  of  the  High  Court  of  Justice, 
King's  Bench  Division  (68  J,  P,  538), 
affiimed. 

Appeal  of  the  plaintiffs  from  the  judgment 
of  the  Divisional  Court  (Alverstone, 
L.C.J.,  Kennedy  and  Phillimore,  JJ.) 
(reported  68  J.  P.  538),  upholding  the 
mogment  of  his  honour  Judge  Rentoul, 
K.C.,  of  the  City  of  London  Court,  in  an 
action  to  recover  the  expenses  of  mainten- 
ance, etc.  of  a  pauper  lunatic  confined  in 
the  City  of  London  Lunatic  Asylum,  at  the 
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rate  of  2l«.  per  week  from  February  15th, 
1904. 

The  plaintiff  in  the  action  was  the  clerk  to 
the  visiting  committee  of  the  City  of  London 
Lunatic  Asylum.  The  defendants,  being 
the  guardians  of  the  parish  of  Bermondsey, 
were  liable  for  the  expen.se8  of  maintenance, 
etc.  of  the  said  pauper  lunatic  confine<i  in 
the  said  asylum. 

The  weekly  sum  fixed  by  the  visiting 
committee  of  the  City  of  London  Lunatic 
Asylum  in  respect  of  in-county  patients 
was  12«.  3^;.  On  February  4th,  1904,  the 
visiting  committee  resolved  that  "  the 
charge  for  out-county  patients  be  increased 
on  and  from  the  15th  instant  from  14«.  to 
21«.  per  week  each,  such  charge  of  2 Is. 
being  the  12«.  3f^.  fixed  by  the  committee 
under  the  provisions  of  s.  283  (1)  of  the 
Lunacy  Act,  1890,  and  a  further  sum  of 
8«.  9c?.  per  week  now  hereby  fixed  in  resjxjct 
of  each  of  such  jwitients  under  the  provisions 
of  8.  283  (3)  of  the  said  Act,  any  excess 
created  hy  the  payment  of  such  further  sum 
being  paid  over  to  the  building  and  repair 
fund  of  the  asylum." 

The  guardians  refused  to  make  the  iiay- 
inent  demanded,  upon  the  ground  that  under 
s.  283  of  the  Lunacy  Act,  1890,  the  visiting 
committee  could  not  fix  a  greater  weekly 
sum  in  respect  of  out-county  patients  than 
14«.  a  week. 

At  the  hearing  at  the  City  of  London 
Court  objection  was  taken  that  the  cor- 
poration were  the  proper  plaintiffs  to  the 
action,  and  not  the  plaintiff.  Fitch.  It 
was  arranged  that  the  corporation  should  be 
added  as  plaintiffs. 

By  the  Lunacy  Act,  1890  (53  »k  54  Vict, 
c.  5),  s.  283  : 

"  (1)  Every  visiting  committee  shall  fix  a 
weekly  sum,  not  exceeding  fourteen  shillings, 
for  the  exi)enses  of  maintenance  and  other 
expenses  of  each  pauper  lunatic  in  the 
asylum,  and  of  such  amount  that  the  total 
of  such  weekly  sums  shall  be  sufficient  to 
defray  such  expenses  and  also  the  salaries 
of  the  officers  and  attendants  of  the  asylum, 
and  such  weekly  sum  may  from  time  to 
time  be  altered. 

"  (2)  If  fourteen  shillings  a  week  is  found 
insufficient  for  the  purpases  aforesaid,  the 
local  authority  to  whom  the  asylum  belongs, 
may  by  order  direct  such  addition  to  be 
made  to  the  weekly  sum  as  to  the  local 
authority  seems  necc^s.sary,  and  every  such 
order  shall  be  signed  by  the  clerk  of  the 
local  authority,  and  forthwith  published  in 
a  local  newspaper. 

"  (3)  A  committee  may  fix  a  greater 
weekly  sum,  not  exceeding  fourteen  shillings. 
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to  be  charf^ed  in  resiject  of  pauper  lunatics 
other  than  those  sent  from  or  settled  in  a 
parish  or  place  within  the  county  or  borough 
to  which  the  asylum  belongs. 

"  (4)  Any  excess  created  by  the  payment 
of  such  greater  weeklv  sum  may,  if  the 
visiting  committee  thinK  fit,  be  paid  over  to 
a  building  and  repair  fund,  to  be  applied  by 
the  comimittee  to  the  altering,  repairing,  or 
imi)roving  the  asylum,  and  tne  committee 
shall  annually  submit  to  the  local  authority 
a  detailed  statement  of  the  manner  in  which 
such  fund  has  been  expended." 

The  ludge  of  the  City  of  London  Court 
decided  in  favour  of  the  guardians. 

The  Divisional  Court  held,  affirming  the 
decision  of  the  judge  of  the  City  of  London 
Court,  that  a  visiting  committee  had  only 
power,  under  sub-ss.  (1)  and  (3)  of  s.  283  of 
the  Lunacy  Act,  1890,  to  fix  a  weekly  sum 
of  14«.  in  all  in  respect  of  an  out-county 
pauper  lunatic,  as  the  "  greater  weekl>r  sum 
not  exceeding  fourteen  shillings  "  mentioned 
in  sub-8.  (3)  was  not  an  excess  sum  over 
and  above  the  sum  not  exceeding  14«.  fixed 
under  subs.  (1). 

The  plaintiffs  appealed. 

DanckwertSy  K.C.,and  A,  Neilson^  ior  the 
appellants. —The  question  raised  in  this 
case  is.  Whether,  under  s.  283  of  the  Lunacy 
Act,  1890,  the  visiting  committee  of  an 
asylum  can  fix  in  resi>ect  of  an  out-county 
or  out-borough  pau{)er  lunatic  a  larger 
weekly  sum  than  14«.  in  all  ]  The  question 
turns  upon  the  meaning  of  the  words 
**  a  greater  weekly  sum  not  exceeding 
foui-teen  shillings  in  subs.  (3).  Do 
they  mean  a  weekly  sum  not  exceeding 
\As.  in  excess  of  the  sum  which  may  be 
fixed  under  sub-s.  (1)  for  each  paujier 
lunatic  in  the  asylum]  or  do  they  mean  a 
greater  weekly  sum  not  exceeding  14«.  in 
all  inclusive  of  the  weekly  sum  fixed  under 
sub-s.  (1)  ?  We  submit  that  under  sub-ss.  (I) 
and  (3)  the  visiting  committee  may  fix  a 
sum  up  to  28«.  in  respect  of  paui^er  lunatics 
other  than  those  sent  from  or  settled  in  a 
parish  or  place  within  the  county  or 
borough  to  which  the  asylum  belongs. 
That  is  the  natural  construction  of  the 
word  "greater."  It  is  a  mere  coincidence 
that  the  limit  in  sub-ss.  (1)  and  (3)  is  145. ; 
the  limit  referred  to  is  not  the  same  in 
both  sub-sections,  and  the  second  limit  is 
an  excess  limit  making  289.  in  all.  The 
Lunacy  Act,  1890,  is  a  Consolidation  Act. 
Section  283  appears  to  have  been  taken 
from  B.  54  of  the  Lunatic  Asylums  Act, 
1853,  and  by  that  section  the  visiting  com- 
mittee  were  enabled  to  charge  a  higher 
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sum  for  out-county  or  out-borough  patients 
than  for  in-patients,  even  though  the  sum 
of  14«.  had  been  reached.  It  must  be 
implied  that  the  legislature  did  not  intend 
to  decrease  the  powers  of  the  visiting  com- 
mittee in  charging  for  out-county  patients 
and  to  limit  the  highest  charge  of  the  com- 
mittee in  respect  of  such  patients  to  14«. 
The  court,  if  possible,  ought  to  construe 
this  Consolidating  Act  so  as  to  carry  out  the 
intention  of  the  legislature. 

C.  A,  Russell,  K.C.,  and  R,  C,  Glen,  for 
the  resix)ndents,  \\ere  not  called  upon  to 
argue. 

Vaughan  Williams,  L.J.--I  qiiite  feel 
the  force  of  what  Mr.  Danckwertsn9i&  said. 

1  daresay  the  difference  in  respect  of  which 
he  has  been  speaking  between  the  legisla- 
tion of  1890  and  1853  was  accidental  and 
not  intended  by  the  draftsman.  However, 
we  have  nothing  to  do  with  that,  but  must 
deal  with  the  Act  of  Parliament  as  it  is 
drawn.  The  words  are  too  strong  to  allow 
us  to  adopt  the  argument  put  forward  on 
behalf  of  the  appellants.  I  think  the 
decision  of  the  Divisional  Court  ([1904] 

2  K.  B.  709  ;  68  J.  P.  538)  is  right.  I  only 
wish  to  add  that  when  I  speak  of  the 
possible  slip  of  the  persons  who  drafted  the 
Act  of  1890  I  do  not  say  it  in  any  con- 
temptuous spirit  whatever.  Whenever  I 
have  to  deal  with  consolidating  legislation 
I  am  always  struck  with  the  enormous 
difliculty  imposed  upon  the  draftsman,  and 
I  congratulate  myself  that  the  task  docs 
not  fall  upon  me. 

RoMER,  L.J.— I  agree. 

Stirling,  L.J. — I  agree ;  but  I  am  not 
satisfied  that  the  construction  to  be  put  on 
s.  54  of  the  Lunatic  Asylums  Act,  1853,  is  as 
Mr,  Danckwerts  contends.  But,  neverthe- 
less, assuming  that  he  is  right,  I  am 
content  with  the  reasons  given  by  the 
Divisional  Court, 

Apfjeal  dismissed. 

Solicitor  for  the  appellants :  The  City 
Solicitor. 

Solicitors  for  the  resiwndents  :  Arkcoll, 
Cockell  and  Chad  wick. 
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CENTRAL    CRIMINAL    COURT. 


February  9,  1905. 

(Before  the  Common  Serjeant.) 

Rex  v.  Linsberg  and  Leies. 

Criminal  law  —  False  imprisonmont  —  No 
actual  violence — No  belief  of  any  legal 
authority — Indictable  offence. 

Mere  false  impnsfmment  without  any  belief 
of  the  existence  of  any  legal  authority^ 
though  no  actual  assault  or  battery  took 
place^  is  an  indictable  offence. 

The  defendants  were  indicted  as  follows  : 
Central  Criminal  Court. — The  jurors  for 
our  lord  the  King  upon  their  oath  present 
that  Lazarus  Linsberg  and  Fanny  Leies  on 
the  16th  day  of  January  a.d.  1905  at  the 
parish  of  .  .  .in  the  county  of  London 
and  within  the  jurisdiction  of  the  said  court 
in  and  upon  one  Edgar  Arthur  Shirwell 
unlawfully  did  make  an  assault  and  him 
the  said  Edgar  Arthur  Shirwell  did  then 
beat  wound  and  illtreat  and  him  the  said 
Edgar  Arthur  Shirwell  then  unlawfully 
and  injuriously  and  a^inst  the  will  of  the 
said  Edgar  Arthur  Shirwell  and  also  against 
the  laws  of  this  realm  and  without  any 
legal  warrant  authority  or  reasonable  or 
justifiable  cause  whatever  did  imprison  and 
detain  so  imprisoned  for  a  long  space  of 
time  to  wit  for  the  space  of  two  hours 
then  next  following  and  other  wrongs  to 
the  said  Edgar  Arthur  Shirwell  then  did 
to  the  great  damage  of  the  said  Edgar 
Arthur  Shirwell  ana  against  the  peace  of 
our  lord  the  King  his  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
that  the  said  Lazarus  Linsberg  and  Fanny 
Leies  on  the  said  16th  day  of  January  a.d. 
1905  at  the  parish  and  in  the  county  afore- 
said and  within  the  jurisdiction  of  the  said 
court  unlawfully  and  injuriously  and 
against  the  will  of  the  said  Edgar  Arthur 
Shirwell  and  also  against  the  laws  of  this 
realm  and  without  any  le^l  warrant 
authority  or  reasonable  or  justifiable  cause 
whatever  did  imprison  the  said  Edgar 
Arthur  Shirwell  and  detain  the  said  Edgar 
Arthur  Shirwell  so  imprisoned  for  a  long 
space  of  time  to  wit  for  the  space  of  two 
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hours  then  next  following  and  other  wrongs 
to  the  said  Edgar  Arthur  Shirwell  then  did 
to  the  great  damage  of  the  said  Edgar 
Arthur  Shirwell  and  against  the  peace,  etc. 

Third  count. — Common  assault. 

Arthur  Gill  {Graham  Campbell  with 
him)  appeared  for  the  prosecution. 

Louis  Green  (If,  Gordon  Bohn  with  him) 
for  the  defence. 

It  appeared  from  the  depositions  that 
Mr.  Shirwell  was  a  maternity  assistant  at 
the  London  Hospital,  and  that  on  January 
16th  he  was  sent  for  to  attend  Mrs.  Linsberg 
gratuitously  in  her  confinement.  He  went 
there  about  8  p.m.,  and  finding  the  con- 
finement would  not  take  place  for  some 
hours  he  left  the  house,  the  female  defen- 
dant, who  understood  such  cases,  being 
there.  He  returned  about  12.30.  The 
female  defendant  was  then  in  the  room 
with  Mrs.  Linsberg,  and  in  the  outer  room 
were  the  male  defendant  and  two  more 
men.  The  only  way  out  of  Mrs.  Linsbcrg\s 
room  was  through  this  outer  room.  Mr. 
Shirwell  waited  until  1.20,  and  then  being 
of  opinion  that  the  confinement  would  not 
be  till  about  two  hours  later,  he  told  the 
female  defendant  this,  and  said  she  could 
send  for  him  to  the  hospital  in  about  an 
hour  and  a  half.  The  female  defendant 
then  said,  "You  need  not  think  you  are 
going,  young  man,  because  you  are  not.  You 
are  no  doctor  to  leave  a  woman  in  this 
state.  You  can't  leave  her."  Mr.  Shirwell 
said  he  must  go,  and  Leies  again  said  he 
could  not  go.  While  Mr.  Shirwell  was 
putting  his  instruments  together,  Leies 
went  into  the  outer  room,  and  he  heard 
voices  speaking  in  that  room.  Leies  re- 
turned into  the  room,  closed  the  door,  and 
said,  "  We  aren't  going  to  let  you  go  ;  now 
you're  here  you'll  have  to  stay."  Mr.  Shir- 
well went  to  the  door  and  found  it  fastened, 
so  that  he  could  not  get  out,  but,  consider- 
ing the  patient's  condition,  he  made  no 
disturbance,  and  said,  "  Well,  I  suppose  I 
shall  have  to  stay."  The  female  defendant 
said,  "We  are  not  going  to  let  you  go." 
Mr.  Shirwell  waited  till  the  child  was  born 
at  3.15. 

Arthur  Gill.  —  The  de^xxsitions  do  not 
show  that  the  prisoners  touched  the  prose- 
cutor or  threatened  him  with  anv  violence, 
but  that  he,  being  a  surgeon,  had  called  to 
attend  a  woman  exi)ecting  her  confinement, 
and  the  prisoners  then,  without  any  legal 
justification,  locked  the  door  upon  him,  and 
detained  him  for  about  two  hours  against 
his  will. 
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Green.— The  facts  are  not  disputed,  and 
the  prisoners  will  plead  guilty  to  the  second 
count  of  the  indictment,  but  that  count, 
not  alleging  any  assault  or  battery,  does 
not  charge  an  indictable  offence. 

Arthur  Gill.—Y&lse  imprisonment  with- 
out actual  violence  may  be  a  criminal 
a.saault.  In  Pocock  v.  Moore  (1825),  Ry.  k 
M.  321,  a  constable  having  been  sent  for  by 
the  defendant  to  take  the  plaintiff  on  a 
charge  of  felony,  said  to  the  latter,  "You 
must  go  with  me,"  upon  which  the  olaintiff 
without  further  compulsion  attenaed  the 
constable,  it  was  there  held  that  this  was 
Butficient  imprisonment  to  support  an  action, 
and  that  tne  plaintiff,  altnough  he  had 
failed  to  prove  the  imprisonment  as  laid, 
might  recover  on  the  count  for  common 
assault.  Abbott,  L.C.J.,  says,  "I  am  of 
opinion  that  if  a  person  sends  for  a  con- 
stable and  gives  another  in  charge  for 
felony  and  the  constable  tells  the  party 
charged  that  he  must  go  with  him,  on 
Avhich  the  other,  in  order  to  prevent  the 
neccssitv  of  actual  force  being  used,  ex- 
presses his  readiness  to  go,  and  does  actually 
go,  this  is  an  imprisonment.  .  .  .  Then,  as 
every  imprisonment  includes  an  assault,  the 
plaintiff  may  recover  on  the  count  for 
common  assault."  Without  any  actual 
violence,  and  without  any  touching  of  the 
complainant,  it  may  still  be  an  assault. 
In  Hunter  v.  Johnson  (1884),  13  Q.  B.  D. 
225,  it  was  held  that  as  the  Elementary 
Education  Acts  did  not  authorise  the 
setting  of  lessons  to  be  prepared  at  home 
by  children  attending  a  board  school,  the 
detention  at  school  after  school  hours  of  a 
child  for  not  doing  some  home  lessons  wem 
unlawful,  and  rendered  the  master  who 
detained  the  child  liable  to  be  convicted  of 
an  assault.  In  that  case  an  information 
was  laid  for  common  assault,  Mathew,  J., 
said,  "  I  had  some  di>ubt  also  as  to  whether 
the  facts  stated  on  the  case  would  amount 
to  an  assault,  but  bearing  in  mind  the 
notice  that  had  been  sent  to  the  school- 
master by  the  mother,  and  the  fact  that 
the  child  was  kept  in  as  a  punishment,  and 
could  not  have  got  away,  I  think  the  case 
is  brought  within  the  authorities  that  have 
been  referred  to.  It  is  therefore  a  case  for 
conviction  and  the  infliction  of  a  nominal 
penalty  ..."  In  Stephen's  Digest  of  the 
Criminal  Law  an  assault  is  defined  as  being 
{inter  alia)  "  the  act  of  depriving  another 
of  his  liberty."  He  also  referred  to  3  Rus- 
sell on  Crimes,  6th  ed.,  p.  309,  and  to 
1  Hawkins  P.  C.  C.  60,  s.  7. 
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J5oA7i.— The  case  of  Pocock  v.  Moore  is 
distinguishable  from  this  case.  There  it 
was  a  police  constable,  a  sui)erior  legal 
authority,  who  detained  the  plaintiff.  In 
Hunter  v.  Johnson  the  Question  that  was 
kept  in  view  was  the  rignt  of  the  school- 
master to  detain  the  child,  the  question  of 
assault  was  lost  sight  of. 

The  Common  Serjeant.— A  very  impor- 
tant question  arises  in  this  case.  Does 
false  imprisonment  without  any  actual 
assault  and  battery  constitute  an  indict- 
able offence  1  I  am  satisfied  by  the 
authorities  quoted  that  the  mere  false 
imjirisonment  is  an  assault  and  can  bo,  and 
is  in  this  case,  an  indictable  offence.  Every 
false  imprisonment,  of  course,  may  be 
treated  as  a  civil  matter,  and  damagas  may 
be  recovered  in  a  civil  action,  though  the 
defendant  has  acted  under  a  bona  fide 
mistake.  In  a  criminal  court,  any  person 
who  has  imprisoned  another,  that  is^  has 
deprived  him  of  his  liberty,  without  justi- 
fication, and  without  even  a  belief  that  he 
has  a  legal  right  to  do  so,  is  guilty  of  a 
criminal  assault.  Hunter  v.  Johnson  seems 
to  show  that  even  where  a  person  believes 
he  has  a  legal  right  he  majr  be  guilty  of  a 
criminal  offence.  As  to  this  I  express  no 
opinion.  Mere  false  imprisonment  without 
any  belief  of  any  lawful  authoritv  is  a 
criminal  offence,  and  in  this  case  the  two 

tirisoners  were  without  any  belief  in  their 
egal  authority  to  detain  the  prosecutor. 

The  defendants  pleaded  guilty  to 
the  second  county  and  were 
hound  over  to  coine  up  for 
judgment  if  called  upon. 

Solicitors  for  the  prosecution  :  Hanbury, 
Whitting  &  Co. 
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LEWES    ASSIZES. 


February  10,  1005. 
Hex  V,  Knight  and  Thayre. 

Criminal  law  —  Evidence  —  Confession  — 
Admissibility  of 

77ie  admissibility  of  statements  made  by 
jyriscmers  must  depend  on  the  special 
facts  of  each  case.  Where  a  jyei'srm  in 
authority  over  a  jyrisoner  had,  after 
cautioning  hiviy  plied  him  with  questions 
for  some  hours,  the  court  allowed  only 
the  earlier  part  of  the  prisoner's  state- 
ment to  be  given  in  evidence. 

At  Lewes,  on  Friday,  February  lOtb, 
before  Channell,  J.,  Oscar  Norman 
Knight  and  William  Thayre  were  indicted 
for  conspiracy  to  defraud  Harry  Robert 
Childs,  and  with  obtaining  from  him  by 
false  pretences  the  sum  of  £8  \\s,  3d, 

Mr.  Grantham  prosecuted  for  the  Post 
Office. 

Mr.  Raven  and  Mr.  Gilbert  Mellor  de- 
fended. 

The  prisoner  Thayre,  a  signalman  at 
Crawley  Station,  had  been  in  the  habit  of 
betting  by  correspondence  with  a  book- 
maker named  Childs,  carrying  on  business 
at  Portsmouth.  The  system  employed  was 
that  Childs  paid  upon  succe.ssful  bets  made 
by  letter,  provided  that  the  postmark 
showed  that  the  letter  had  been  posted 
before  the  time  at  which  each  race  was  run. 
It  \^a8  proved  that  four  of  such  letters  sent 
by  Thayre,  although  purporting  to  have 
been  posted  before  the  time  of  the  races 
concerned,  had  in  reality  been  posted  after 
the  result  was  known,  and  that  an  earlier 
postmark  had  been  fraudulently  affixed  by 
some  person  in  the  employ  of  the  Post 
Office  at  Crawley.  Childs  on  three  occa- 
sions sent  cheques  in  respect  of  bets  posted 
in  this  way,  but  having  oecome  suspicious, 
he  stopped  a  fourth  chec^ue,  and  communi- 
cated with  the  Post  Office.  A  travelling 
clerk  named  Shinner  was  thereupon  sent 
down  to  Crawley  to  investigate  the  matter, 
and  had  a  long  interview  with  the  prisoner 
Knight,  an  employee  of  the  Post  Office 
there.      He  was    alone    with    Knight    for 
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nearly  three  hours  in  a  room  at  the  Post 
Office,  during  the  whole  of  which  time  he 
was  asking  questions,  some  of  which  he 
reduced  into  writing,  with  Knight's  answers, 
together  with  a  statement  made  by  the 
latter  towards  the  end  of  the  interview. 
Shinner  then  sent  for  Thayre,  and  ques- 
tioned him  in  the  presence  of  Knight.  The 
whole  interview  lasted  about  six  hours, 
from  12.30  p.m.  Although  Knight  had  had 
no  dinner,  Shinner  would  not  allow  him  to 
leave  in  order  to  get  some,  unless  he  con- 
sented to  go  in  the  charge  of  someone, 
which  he  declined  to  do,  and  when  Shinner 
left  in  order  to  fetch  Thayre,  he  sent  an 
official  intf>  the  room  to  take  charge  of 
Knight.  In  the  course  of  his  evidence, 
Shinner  stated  that  he  had  power  in  some 
cases  to  initiate  criminal  proceedings,  and 
in  other  cases  criminal  proceedings  would 
be  tiikcn  upon  his  report.  He  nad  also 
power  to  suspend  Knight,  and  in  this  case 
did  so. 

Counsel  for  the  prosecution  proposed  to 
give  in  evidence  the  Questions  and  answers 
at  this  interview,  ana  the  statement  made 
by  Knight.  Objection  was  taken  that  state- 
ments made  under  such  circumstances  were 
not  voluntarily  made,  and  were  therefore 
inadmissible.  Counsel  for  the  defence  cited 
R,  V,  Ilisted,  19  Cox,  16 ;  R.  v.  7'hompson, 
[1893]  2  Q.  B.  12;  R,  v.  Morgan  (1895), 
59  J.  P.  827. 

Channell,  J.— Little  assistance  can  be 
obtained  from  the  cases  reported  upon  this 
point,  and  it  is  almost  impossible  to  extract 
from  them  any  definite  principle.  It  appears 
to  me  that  the  admissibility  of  such  state- 
ments must  dei>end  upon  the  special  faults 
of  each  case.  The  difficulty  nere  is  the 
length  of  time  during  which  Shinner  cross- 
examined  the  prisoner  Knight.  It  was  true 
that  he  cautioned  him  at  the  beginning  of 
the  interview,  but  he  had  continued  to 
question  him  for  nearly  three  hours — a  pro- 
ceeding of  which  I  do  not  at  all  approve. 
It  might  well  be  that  a  statement  made 
immediately  after  the  caution  would  have 
been  admissible,  and  I  shall  admit  what 
took  place  up  to  a  certain  point.  But 
Shinner  was  a  person  in  authority,  and  he 
had  Knight  practically  in  custody  during 
the  whole  of  the  time.  It  therefore  seems 
to  me  that  Knight,  pressed  as  he  must  have 
been  by  Shinner,  and  at  such  great  length, 
might  have  been  worried  into  making  un- 
true statements  in  order  to  put  an  end  to 
an  intolerable  situation  from  which  he  saw 
no  other  means  of  escape.  For  this  reason 
I  do  not  consider  it  safe  to  admit  the  whole 
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of  what  took  place  at  the  interview,  bat 
will  allow  the  earlier  part  to  be  given  in 
evidence. 

Shinner  then  gave  an  account  of  his 
interview  with  Knight,  until  the  judge  con- 
sidered that  it  was  undesirable  to  proceed 
further,  and  of  his  interview  with  Thayre 
up  to  a  fioint  where  he  had  read  out  to  him 
a  statement  made  by  Knight,  already  held 
to  be  inadmissible.  None  of  the  evidence 
so  given  contained  any  admission  of  guilt 
by  cither  prisoner. 

The  jury  acquitted  Knight^  ami 
found  Thayre  guilty  on  all 
counts  except  those  of  con- 
spiracy with  Knight.  Thayre, 
who  had  borne  an  excellent 
chara^teVy  was  sentenced  to 
eight  months^  imprisonment. 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  defence :  Coole  and 
Haddock,  Horsham. 
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that  he  uhis  not  a  Jit  and  proper  perstm 
to  /iold  the  licence,  but  nevertJuless 
granted  it  to  him  on  the  understanding 
that  he  would  not  sell  liquors  under  it 
and  would  apjjly  for  a  transfer  of  it  to 
another  person  at  the  earliest  ojjpor- 
tunity.  Wilson  abided  by  the  condition 
not  to  sell  intoxicating  liquors  under 
the  licence,  and  applied  for  a  transfer 
to  one  Sqyencer,  who  had  agreed  to  take 
the  house,  and  entered  into  possession. 
The  justices  decided  that  they  had  no 
jurisdiction^  on  the  ground  that  the 
applicant  Wilson  had  not  ^^theretofore 
kept "  the  house  as  an  inn.  The 
quarter  sessions^  on  appeal,  reversed 
the  decision  of  the  justices,  and  gi^ant^d 
the  transfer. 

Held,  that  the  quarter  sessions  were  entitled 
to  hold  that  Wilson  had  kept  tJie  jyre- 
mises  as  an  inn, 

R.  V.  Gotham,  [1898]  1  Q.  B,  802 ;  62  J.  P, 
435,  considered. 
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February  1,  1905. 

Wilson  v,  Crewe  JJ. 

Licensing  Acts— Transfer  of  licence  on  con- 
dition no  liquor  sold  on  the  premises — 
Subsequent  application  for  transfer  of 
licence— Inn  "theretofore  kept"— Juris- 
diction of  justices— Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  ss.  4,  14. 

A  licence  holder  became  bankrupt,  and  the 
respondent  Wilson  applied  for  a  trans- 
fer of  the  licerice  to  himself.  The  day 
before  the  application  was  made  Wilson 
received  the  key  of  the  premises,  put 
furniture  in  t/ie  house,  gave  orders  as  to 
painting,  etc.,  but  never  resided  there. 
He  also  let  rooms  to  certain  benefit  clubs 
who  were  in  the  habit  of  meeting  there. 
The  licensing  justices  refused  the  appli- 
cation for  the  transfer  to  Wilson.  Ife 
appealed  to  quarter  sessions,  who  decided 


Case  stated  by  the  court  of  quarter  ses- 
sions of  the  county  of  Chester  upon  the 
hearing  of  an  appeal  against  the  decision  of 
the  justices  sitting  at  s(X3cial  transfer  ses- 
sions held  in  and  for  the  borough  of  Crewe 
on  June  28th,  1904. 

1.  On  March  8th,  1904,  an  application 
wjis  made  at  the  general  annual  licensing 
meeting  for  the  borough  of  Crewe  by 
Herbert  John  Wilson  for  an  order  granting 
him  to  apply  for  and  hold  an  excise  licence 
to  sell  by  retail  at  the  fully-licensed  house 
known  as  the  "  Earl  of  Chester's  Own  Inn" 
all  intoxicating  liquors  to  be  consumed  on 
or  off  the  premises  in  pursuance  of  the 
statutes  in  that  behalf. 

2.  At  the  date  of  the  said  application  the 
then  holder  of  the  licence  was  Alfred 
William  Derbyshire,  who  had  become 
bankrupt,  and  whose  trustee  in  bankruptcy 
appeared  and  assented  to  the  said  applica- 
tion. The  said  Herbert  John  Wilson  had 
received  the  key  of  the  premises  on 
March  7th.  1904,  during  the  occumtion  of 
the  said  Alfred  William  Derbyshire,  and 
had  thereupon  placed  a  ouantity  of  furni- 
ture in  the  house  and  had  given  directions 
to  the  painters  to  i>aint  the  premises,  which 
they  proceeded  to  do,  and  he  subsequently 
to  such  occupation  let  rooms  in  the  house 
for  the  perioaical  meetings  of  certain  benefit 
clubs  wno  had  been  in  the  habit  of  meeting 
there  during  the  Siiid  Alfred  W.  Derbyshire's 
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occupation,  but  the  said  H.  J.  Wilson  never 
slept  on  the  uremises,  and,  except  as  herein- 
before stated,  had  not  occupied  them  as  a 
dwelling-house  or  as  licensed  premises. 

3.  The  said  api^lication  was  refused  by 
the  licensing  justices  at  the  said  general 
annual  licensing  meeting. 

4.  Notice  of  appeal  against  the  said 
decision  was  duly  given  on  March  9th, 
1904,  and  a  copy  of  the  notice  of  appeal  is 
hereunto  annexed  marked  "A."  The  appeal 
was  heard  at  the  general  quarter  sessions  of 
the  peace  for  the  county  of  Cheater,  holden 
at  Chester  Castle  on  April  6th,  1904. 

5.  The  said  court  of  quarter  sessions  heard 
the  said  appeal,  and  made  an  order,  of 
which  a  copy  is  hereunto  annexed  and 
marked  "  B." 

(1)  The  court,  in  giving  judgment,  inti- 
mated their  opinion  that  the  said  Herbert 
J.  Wilson  was  not  a  fit  and  proper  person  to 
hold  the  said  licence. 

(2)  That  the  then  respondents  had  not 
proved  to  their  satisfaction  that  the  agree- 
ment was  onerous  or  unreasonable  or  un- 
satisfactory. 

(3)  That  as  to  the  question  whether  the 
licence  was  required  or  not  to  meet  the 
wants  of  the  neighbourhood,  they  did  not 
think  there  was  sufficient  reason  to  take  it 
away  ;  and  that  as  in  their  view  the  licence 
must  not  be  lost,  it  should  be  granted  to 
Herbert  J.  Wilson  as  a  temporary  arrange- 
ment on  the  understanding  that  he  should 
not  sell  under  the  licence,  and  that  at  the 
earliest  practicable  moment  an  application 
should  be  made  to  the  local  justices  to 
transfer  it  to  someone  else. 

6.  On  April  16th,  1904,  the  said  order  of 
the  court  marked  "B"  was  forwarded  by 
the  clerk  of  the  peace  to  the  clerk  of  the 
licensing  justices. 

7.  On  April  19th,  1904,  being  the  earliest 
date  on  which  an  application  could  be  made, 
an  application  was  made  to  the  said  licen- 
sing justices  on  behalf  of  Walter  Kinder 
Spencer  for  temporary  authority  to  sell  at 
the  said  premises.  The  said  application 
was  refused. 

8.  On  June  28th,  1904,  being  the  first  day 
on  which  the  said  justices  sat  to  hear  appli- 
cations for  transfers,  an  application  was 
made  to  the  said  licensinc  justices  by  the 
said  H.  J.  Wilson  to  transfer  the  licence  in 
respect  of  the  said  inn  to  the  said  W.  K. 
Spencer.  An  agreement  for  the  tenancy  of 
the  said  house  had  been  signed  by  W.  K. 
Spencer  on  April  5th,  1904,  and  passession 
of  the  premises  given  by  H.  J.  Wilson  to 
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W.  K.  Sriencer  on  June  27th,  1904.  The 
application  was  heard  at  length,  a  number 
of  witnesses  being  called  for  the  applicant, 
and  the  hearing  occupied  nearly  two  hours. 

9.  After  hearing  the  said  application,  the 
decision  of  the  said  licensing  justices  was 
announced  by  the  chairman  in  the  following 
terms,  viz. : 

"  The  magistrates  having  heard  the  whole 
of  the  facts  and  circumstances  in  connection 
with  the  case  and  the  legal  argiiment  put 
forward,  are  unanimously  of  opinion  that 
they  have  no  jurisdiction  or  power  to  grant 
the  application." 

10.  Notice  of  appeal  against  the  said 
decision  was  duly  given  on  July  13th,  1904, 
and  the  appeal  was  heard  at  the  general 
quarter  sessions  of  the  peace  for  the  county 
of  Chester  holden  at  Chester  Castle  on 
October  19th,  1904.  On  behalf  of  the  said 
licensing  justices  a  preliminary  objection 
was  taken  to  the  hearing  of  the  said  appeal 
on  the  ground  that  no  appeal  lay  as  a 
inatter  of  law,  inasmuch  as  the  said  licensing 
justices  had  declined  jurisdiction.  The  said 
objection  was  overruled,  and  the  court 
proceeded  with  the  hearing  of  the  said 
appeal. 

11.  At  the  said  last-mentioned  hearing 
the  facts  above  set  out  in  the  preceding 
paragraph  were  admitted  or  proved,  and  it 
was  further  proved  that  the  said  ,H.  J. 
Wilson  never,  in  fact,  sold  intoxicating 
liquors  at  the  said  inn  under  the  said  licence 
or  otherwise. 

12.  It  was  contended  on  behalf  of  the 
said  licensing  justices  that  under  the  above 
circumstances  the  said  H.  J.  Wilson  was  not 
and  never  had  been  the  holder  of  the  said 
licence,  and  that  as  a  matter  of  law  there 
was  no  existing  licence  vested  in  the  said 
H.  J.  Wilson  which  it  was  competent  for 
the  said  licensing  justices  to  transfer. 

13.  The  contention  was  overruled  by  the 
said  court  of  quarter  sessions,  who  found 
that  the  facts  hereinbefore  proved  or 
admitted  constituted  in  law  possession  of 
the  said  licensed  premises  by  the  said 
H.  J.  Wilson  at  the  time  when  the  applica- 
tion for  the  transfer  to  himself  was  made, 
and  that  the  said  H.  J.  Wilson  remained  in 
such  possession  thereof  until  he  yielded  up 
the  same  to  Walter  Kinder  Spencer,  and 
the  said  appeal  was  allowed,  and  the  said 
licence  ordered  to  be  issued  to  the  said 
W.  K.  Spencer  subject  to  the  opinion  of  the 
King's  Bench  Division  of  the  High  Court  of 
Justice  on  this  case. 
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The  questions  for  the  opinion  of  the  court 
are: 

(a)  Whether  the  court  of  quarter  sessions 
was  right  in  law  in  deciding  that  an  appeal 
lay  to  the  said  court  from  the  decision  of 
June  28th,  1904,  of  the  said  licensing 
jnstices  ? 

(b)  Whether  the  court  of  quarter  sessions 
was  right  in  law  under  the  circumstances 
and  on  the  facts  set  out  in  deciding  to 
transfer  and  in  transferring  the  said  licence 
from  the  said  H.  J.  Wilson  to  the  said 
W.K.  Spencer? 

If  this  court  shall  be  of  opinion  that  the 
said  court  of  quarter  sessions  was  wrong  on 
either  of  the  above  questions,  the  decision 
of  the  said  court  of  quarter  sessions  is  to  be 
reversed,  the  appeal  to  be  dismissed,  and  the 
transfer  of  the  said  licence  refused.  If  this 
court  shall  be  of  opinion  that  the  said  court 
of  quarter  sessions  was  right  on  both  of  the 
above  questions,  the  decision  of  the  said 
court  of  quarter  sessions  is  to  stand 
affirmed. 

(Signed)    Hoeatio  Lloyd. 

The  Alehouse  Act,  1828  (9  Geo.  4.  c.  61), 
enacts: 

Section  4. — "The  justices  assembled  at 
the  general  annual  licensing  meeting  in 
every  year,  shall  appoint  not  less  than  four 
nor  more  than  eight  special  sessions  to  be 
holden  in  the  division  or  place  for  which 
each  such  meeting  shall  be  holden  in  the 
year  next  ensuing  such  general  annual 
licensing  meeting,  at  periods  as  near  as  may 
be  equally  distant,  at  which  special  session 
it  shall  be  lawful  for  the  jastices  then  and 
there  assembled,  in  the  cases  and  in  the 
manner  and  for  the  time  hereinafter 
directed  to  licence  such  persons  intending 
to  keep  inns  theretofore  kept,  by  other 
persons  being  about  to  remove  from  such 
inns  as  they  the  said  justices  shall  in  the 
execution  of  the  powers  herein  contained, 
and  in  the  exercise  of  their  discretion  deem 
fit  and  proper  persons,  under  the  provisions 
hereinafter  enacted,  to  be  licensed  to  sell 
excisable  liquors  by  retail,  to  be  drunk  or 
consumed  on  the  premises." 

F.  Low,  K.C.  {Ellis  Grimths  with  him), 
for  the  licensing  justices  (the  appellants). — 
The  decision  of  the  quarter  sessions  was 
wrong.  The  licensing  justices  had  no  juris- 
diction to  grant  the  transfer.  The  only 
jurisdiction  the  licensing  justices  have  is 
that  given  by  s.  4  of  tne  Alehouse  Act, 
1828,  namely,  "to  license  such  persons 
intending  to  keep  inns  theretofore  kept  by 
other  persons."    It  was   necessary,  there- 
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fore,  that  the  transfer  should  be  from  a 
person  who  had  in  fact  kept  the  inn  pre- 
viously, and  who  could  in  law  keep  an  mn. 
Wilson  did  not  satisfy  these  conditions 
precedent,  and  therefore  no  title  could  be 
ffiven  to  this  licence  through  Wilson,  who 
had  never  kept  the  house  as  an  inn,  and 
was  incapable  of  doing  so,  having  regard  to 
the  conditions  on  which  the  licence  was 
granted  to  him.  The  word  "inn  alehouse 
or  victualling  house  "  is  defined  in  s.  37  of 
the  Alehouse  Act,  1828,  as  deemed  to 
include  "  all  houses  in  which  shall  be  sold 
by  retail  any  excisable  lijiuor  to  be  drunk 
or  consumed  on  the  premises."  This  house 
does  not  come  within  that  definition. 
E,  V.  Gotham,  [1898]  1  9.  B.  802 ;  62  J.  P. 
435,  is  a  clear  authority  to  that  effect. 
Further,  Wilson  was  not  in  law  a  person 
who  could  keep  an  inn.  By  ss.  1  and  4  of 
the  Alehouse  Act,  1828,  the  only  persons  to 
whom  licences  could  be  granted  by  the 
justices  were  such  persons  as  they  might 
"in  the  exercise  of  their  discretion  deem 
fit  and  proper  persons."  In  this  case  the 
quarter  sessions,  agreeing  with  the  licensing 
justices,  have  expressly  stated  that  Wilson 
was  not  a  fit  ana  pro^^er  person  to  hold  a 
licence.  [He  referred  to  Mackrell  v.  Brent- 
f(yrd  J  J.,  [1900]  2  Q.  B.  387  ;  64  J.  P.  663  ; 
Towffr  JJ,  V.  Chambers,  [1904]  1  K.  B. 
903.] 

Marshall,  K.C.  (Trevor  Lloyd  with  him), 
for  the  respondents. — It  must  be  assumed 
here  that  Wilson  is  the  holder  of  the 
licence,  as  the  order  of  quarter  sessions 
granting  the  licence  to  him  is  uiiimpeached. 
As  to  the  case  of  R.  v.  Gotham,  supra,  the 
facts  are  very  different  here  to  what  they 
were  in  that  case.  That  was  a  case  of  a 
beerhouse  where  residence  was  essential, 
and  the  application  was  made  under  s.  4  01 
the  Alehouse  Act,  1828,  but  here  the  appli- 
cation is  made  generally,  and  the  applicant 
can  rely  either  on  s.  4  or  on  s.  14  of  the  Act. 
On  the  facts  stated  in  the  case  there  was 
evidence  on  which  the  justices  could  hold 
that  Wilson  was  a  person  who  had  kept  an 
inn.  [He  cited  Freer  v.  Mivrray,  [18941 
A.  C.  576 ;  58  J.  P.  508 ;  R,  v.  Liverpool 
J  J,  (1883),  11  Q.  B.  D.  638  ;  47  J.  P.  596  ; 
Baldtoiny.  Dover  J  J.,  [1892]  2  Q.  B.  421  ; 
56  J.  P.  423.] 

Alverstone,  L.C.J.— This,  like  many 
other  ca^es  under  the  Licensing  Acts,  does 
raise  points  of  very  considerable  difficulty. 
The  points  that  have  been  argued  before  us 
may,  practically  speaking,  I  think,  be 
treated  as  two.    The  first  point  is  whether 
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or  not  the  licensing  justices  had  any  juris- 
diction under  either  s.  4  or  s.  14  to  grant  a 
licence  to  Spencer  by  way  of  transfer  from 
Wilson,  ana  it  was  said  they  had  not 
jurisdiction  upon  the  ground  that  the 
house  in  respect  of  which  the  transfer  was 
sought  to  be  made  had  not  been  kept  as  a 
beerhouse  or  kept  as  an  inn  sufficiently 
long  to  give  the  justices  jurisdiction  at  the 
time  of  the  application  for  transfer.  The 
second  point  is  whether  or  not  Wilson  was 
a  person  in  such  a  position  that  he  could 
transfer  any  licence  at  all.  It  was  said  that 
he  could  not  be  allowed  to  be  a  transferor, 
and  subordinate!  V  and  as  a  part  of  that 
ix)int  this  must  oe  treated  as  an  applica- 
tion by  Spencer  for  having  a  licence  trans- 
ferred to  nim,  and  not  merely  an  application 
by  Wilson  to  transfer  a  licence.  Upon  the 
first  ix)int  nobody,  I  think,  can  doubt  that 
it  is  a  point  which  presents  considerable 
difficulty,  and  it  has  been  strenuously 
argued  by  Mr.  LoWy  and  very  naturally, 
that  B.  V.  Gotham  lays  down  a  general 
principle  that  if  the  house  has  not  been 
kept  as  a  beerhouse,  and  not  been  kept  as 
an  inn  at  the  time  the  application  is  mtuie — 
if  there  has  been  any  substantial  break,  not 
a  minimum  or  mere  fraction  of  time  that 
the  law  might  disregard,  but  a  substantial 
break,  then  the  house  is  not  one  in  respect 
of  which  the  transfer  can  be  made.  The 
facts  do  not  seem  to  be  seriously  in  dis- 
pute. Derbyshire  becomes  bankrupt  some 
time  in  February.  The  key  is  given  to 
Wilson  on,  I  think,  March  7th,  or  there- 
abouts. He  occupies  part  of  the  house  by 
Eutting  furniture  in  it.  He  appears  to 
ave  let  part  of  the  house  to  certain  clubs, 
but  from  the  time  he  went  into  possession 
until  the  hearing  before  the  justices  at 
quarter  sessions  in  October  it  must  be 
taken  that  he  never  sold  any  liquor  there. 
Intermediately  he  has  made  several  appli- 
cations, some  successful  and  some  unsuc- 
cessful. He  made  an  application  in  the 
first  instance  to  the  justices  that  he  might 
have  a  licence  transferred  to  him.  That 
was  refused.  Upon  the  appeal,  quarter 
sessions  granted  a  licence,  which  upon  the 
face  of  the  order  appears  to  have  been  a 
licence  to  Wilson.  It  is  said,  and  I  think 
truly  said,  that  we  must  take  it  for  this 
purpose  that  at  the  time  of  the  hearing  he 
was  told  that  he  was  not  a  person  to  whom 
a  licence  would  be  granted,  but  that  the 
licence  was  granted  to  keep  it  alive  in 
order  that  an  application  might  be  made 
for  a  transfer  to  a  fit  and  proper  person.  I 
wish  to  state  that  fully,  because  in  the 
event  of  this  matter  being  further  con- 
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sidered  on  another  occasion  that  fact  must 
not  be  overlooked,  and  I  do  not  in  any  way 
deny,  so  to  speak,  its  importance  from  the 
point  of  view  of  Mr.  L(ms  argument.  In 
furtherance  of  that  action  or  decision  of 
the  court  of  quarter  sessions,  they  sent 
apparently  the  order  for  the  licence  to 
the  clerk  to  the  justices  instead  of  to 
the  man  himself.  In  pursuance  of  that 
intimation  of  the  justices,  Spencer,  the  per- 
son who  is  seeking  to  get  the  licence,  makes 
an  application  to  tne  justices.  They  decline 
to  entertain  it  on  the  ground  that  they  had 
no  jurisdiction.  There  is  then  an  appeal  to 
the  quarter  sessions,  and  the  court  of 
quarter  sessions  have  decided  that  they 
could  grant  a  licence  to  Spencer— a  licence, 
at  anv  rate,  under  s.  14.  The  first  point,  as 
to  whether  the  appeal  lay  to  quarter  ses- 
sions from  the  justices  having  declined  to 
exercise  jurisdiction,  has  not  been  argued 
before  us,  and  I  do  not  at  present  know 
whether  any  substantial  argument  could 
have  been  raised  in  respect  of  it,  but  the 
case  must  be  dealt  with  bv  us  on  the  basis 
of  what  our  view  is  with  regard  to  the 
second  pointy  and  not  the  first.  Now,  the 
difficult  consideration,  I  think,  in  this  case 
is  to  rightly  decide  whether  or  not  under 
the  circumstances  the  case  falls  within  any 
principle  such  as  that  laid  down  in  the 
case  of  R.  y.  Cothaniy  aupra,  or  whether  or 
not,  either  in  fact  or  in  law,  it  could  be  dis- 
tinguished from  the  principle  therein  laid 
down.  I  should  have  thought  that  it  was 
pretty  well  established  that  mere  temporary 
cessation  of  sale  was  not  a  conclusive  oar  to 
the  magistrates  acting  either  under  s.  4  or 
under  s.  14 ;  I  say  acting  under  one  of  those 
sections,  because,  without  saying  the  sec- 
tions must  be  read  together,  they  both 
must  be  regarded  together,  ana  you  cannot 
treat  them  as  what  I  may  call  separate  and 
independent  enactments ;  they  both  deal 
with  the  question  of  the  power  of  the 
justices  to  transfer  and  to  "license  such 
persons  who  intend  to  keep  inns  theretofore 
kept  by  other  persons  being  about  to  remove 
from  such  inns,"  and  s.  14  deals  with 
licensing  other  persons  in  the  event  of 
bankruptcy  or  death,  and  giving  up  posses- 
sion and  new  tenancies  and  a  number  of 
other  cases  which  are  analogous,  or  may  be 
said  to  be  special  cases  arising  out  of  the 

fmeral  class  which  are  mentioned  in  s.  4. 
should  have  thought  that  with  regard  to 
the  jurisdiction  under  the  two  sections, 
dealing  with  them  as  a  whole,  it  really 
could  not  be  contested  now  that  not  selling 
for  a  limited  time  was  a  bar  to  the  jurisdic- 
tion.    I  would  only  refer  in  passing  to  the 
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cases  I  mentioned  in  the  course  of  the 
arffument,  which  were  referred  to  in  the 
other  cases  which  Mr.  Low  and  Mr.  Mar  shall 
mentioned.  As  far  back,  of  course,  as 
B.  V.  Livervool  JJ.  (1883),  11  Q.  B.  D.  638, 
it  was,  I  think,  established  that  a  person 
applying  in  respect  of  a  house  where  there 
had  been  no  seHing  for  a  considerable  time 
still  was  entitled  to  apply.  That  is  the 
way  in  which  it  is  dealt  with,  I  think,  by 
Lord  Coleridge,  C.J.,  in  the  passage  I  read 
from  Symons  v.  Wedmoref  [1894]  1  Q.  B. 
401,  at  p.  406 ;  68  J.  P.  197  :  ^*  Where  there 
are  licensed  premises,  and  a  person  goes 
out  of  the  occupation  of  them,  and  for  a 
short  time  they  cease  to  be  used  as  pre- 
mises in  which  liquor  is  sold,  an  applicant 
who  applies  within  the  proper  time  for  a 
renewal  of  the  licence  in  respect  of  those 
premises  need  not  be  a  person  who  has  had 
anything  to  do  with  the  premises  before." 
I  agree  that  it  is  not  of  course  what  I  may 
calla  decision  upon  the  express  point.  That 
was  a  renewal  case.  But  that  does  not 
matter  for  this  purpose;  I  had  not  over- 
looked the  point.  It  was  not  said  by  Lord 
Coleridge  for  the  purposes  of  his  decision, 
but  it  was  said  by  him  in  the  course  of  his 
judgment  for  the  purpose  of  assuming  that 
a  temporary  interruption  would  not  be  a 
bar.  Then  there  was  the  case  of  Bcddvjin  y. 
Dover  JJ,^  supra,  in  which  B.  v.  Liver- 
pool JJ.y  supray  was  considered^  and  where 
undoubtedly  this  interruption  m  the  busi- 
ness was  a  very  prominent  point.  Therefore, 
it  seems  to  me  that  the  mere  non-sale 
would  not  be  conclusive  in  itself.  It  seems 
to  me  that  it  is  to  a  large  extent  a  question 
of  fact,  and  the  me^strates,  I  cannot  help 
thinking,  have  partly,  or  to  a  great  extent, 
dealt  with  it  as  a  question  of  fact.  Here,  as 
I  have  said  without  repeating  myself,  the 
parties  certainly  were  endeavouring  and  pur- 
porting to  carry  on  this  place  as  an  inn  all 
the  time.  Wilson  was  applying  for  a  licence 
there.  He  was  occupying  it  as  a  house 
which  had  been  used  for  a  great  many 
years  as  an  inn,  and  which—  so  far  as  he  did 
anything  except  selling  liquors — would  be 
used  for  kindred  purposes,  like  letting  off 
for  the  meeting  of  various  clubs  to  meet 
there  as  they  had  met  before.  He  applies 
in  various  ways  to  the  sessions,  and  appeals 
to  the  quarter  sessions  to  get  the  premises 
continued  as  a  licensed  inn.  Then  when 
-the  justices,  in  June  I  think  it  was,  made 
the  order  for  granting  the  licence  they  did 
it  under  terms  which  at  any  rate  show  that 
the  premises  were  going  to  be  so  continued, 
because  they  make  it.  as  Mr.  Low  has  said, 
a  sort  of  condition  that  he  shall  apply,  or 
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some  other  person  shall  apply,  for  a  transfer 
to  a  fit  ana  proper  person.  Now,  I  have 
been  greatly  troubled,  I  admit,  by  the 
reasonmg  founded  on  the  case  of  B,  v. 
Gotham,  supra,  and  if  I  had  come  to  the 
conclusion  that  my  brother  Wills  or  my 
brother  Kennedy  in  B,  v.  Gotham  had 
meant  to  lay  down  as  a  principle  that  any 
substantial  interruption  in  the  sale  of  the 
liquor  or  any  substantial  interruption  of 
the  carrying  on  of  the  inn,  in  the  sense 
of  the  place  where  liauor  is  in  fact  sold, 
was  a  bar,  I  should,  following  the  pjrinciple 
which  I  have  always  adopted  in  this  court, 
have  felt  bound  to  obey  that  ruling,  even 
though  possibly  some  criticism  might  be 
addressed  to  it  with  regard  to  ^nerai 
principles.  But  I  cannot  help  thinking 
that  my  brother  Wills  and  my  brother 
Kennedy  in  that  case  were  really  speaking 
of  that  case  with  regard  to  its  tacts.  My 
brother  Wills  then  says,  when  it  is  demons- 
trated, as  it  is  here,  that  the  justices 
granted  a  licence  in  respect  of  a  place  which 
was  not  an  inn,  and  had  not  heretofore 
been  kept  as  an  inn,  and  from  which  there 
was  no  person  who  had  kept  it  about  to 
remove,  it  is  plain  they  cannot  have  decided 
according  to  law.  Therefore  Wills,  J., 
and  we  know  his  great  care  in  these 
matters,  is  really  pointing  out  that  it  was 
an  extravagant  suggestion  in  that  case  that 
because  Wallace  had  a  licence  in  respect  of 
premises  which  for  thirteen  years  had  been 
a  draper's  shop,  and  the  occupier  of  them 
was  about  to  go,  that  they  were  therefore 
to  be  treated  as  coming  within  that  sec- 
tion. I  do  not  think  that  it  was  necessary 
for  the  decision  of  that  case  to  lay  down 
any  general  principle.  Wills,  J.,  was 
merely  calling  attention  to  what  I  call  the 
striking  facts  in  the  case  with  regard  to  the 
matter.  When  Kennedy.  J.,  said :  **  As 
Wallace  did  not  occupjr  tne  house  in  any 
sense,  he  could  not  be  said  to  have  removed 
from  or  yielded  up  possession  of  it,"  and  also, 
[1898]  1  Q.  B.,  on  p.  807,  that  "the  jurisdic- 
tion by  the  very  terms  of  this  section  is 
founded  upon  the  existence  of  a  certain  state 
of  things,  namely,  that  the  premises  have 
theretofore  been  kept  as  an  inn,  and  that  a 
person  holding  a  licence  is  about  to  remove 
from  the  inn  in  respect  of  which  he  held 
it,"  he,  too,  is  referring  to  the  particular 
facts  of  the  case.  Therefore  I  come  to  the 
conclusion  on  the  facts  that  the  justices 
have  distinguished  this  case,  and  tnat  we 
ought  not  to  hf)ld  that  there  is  a  general 
principle  preventing  the  justices  in  enter- 
taining an  application  under  s.  4  or  under 
8.  14  in  a  state  of  facts  such  as  I  have 
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already  alluded  to  and  will  not  repeat,  of  a 
practically  continuous  occupation,  though 
not  clearly  a  continuous  user,  of  the  pre- 
mises for  the  purposes  of  the  sale  of  liquor. 
That  brings  me  to  the  remaining  point  of 
whether  or  not  in  this  proceeding  Mr.  Low 
was  entitled  to  say  that  the  terras  under 
which  the  iuatices  made  the  order,  and 
what  they  did  with  the  order  when  they 
granted  Wilson  a  licence,  shows  that  Wilson 
was  a  person  who  could  not  transfer.  Now, 
if  this  was  to  be  treated  as  solel^r  an  appli- 
cation by  Wilson  to  transfer,  it  is  possible 
that  what  my  brother  Channell  pointed 
out  in  the  case  of  Mackrell  v.  Brentford  JJ,, 
tuprcLf  might  apply,  that  the  transfer 
machinery  under  the  statute  did  not  cover 
this  case.  I  think  that  would  be  a  narrow 
ground.  I  think  that  Mr.  Marahall  is 
right  in  saying  that,  ss.  4  and  14  being  read 
together,  the  magistrates  have  dealt  with  it 
either  as  a  transfer  from  Wilson  or  as  an 
application  by  Spencer,  who  is  a  person  of 
the  class  they  intended  to  apply  under 
s.  14.  However,  it  seems  to  me  for  the 
purposes  of  the  last  hearing  that  Wilson 
was  a  licensed  holder.  The  justices  had 
granted  a  licence,  and  had  granted  a  licence 
upon  the  terms  that  he  should  transfer. 
If  that  is  not  so,  I  think  also  for  the  pur- 
poses of  this  order  Ave  are  entitled  to  treat 
it  as  being  an  application  on  behalf  of 
Spencer,  who  had  become  a  new  occupier 
under  agreement,  and  comes  within  the 
language  of  s.  14.  I  think,  therefore,  that 
the  magistrates  have  decided  this  question 
to  a  large  extent  as  a  question  of  fact,  and 
I  do  not  think  they  contravened  of  neces- 
sity any  principle  which  is  laid  down  as  a 
guiding  principle  of  law  in  the  case  of 
Ji»  V.  Gotham,  and  therefore  this  appeal 
must  be  dismissed. 


Kennedy,  J.— I  desire  to  add  a  few 
words  as  being  one  of  the  members  of  the 
court  which  decided  the  case  of  £,  v.  Cot- 
ham.  I  think  I  ought  to  speak  with  some 
diffidence  as  to  the  construction  or  the  rela- 
tive meaning  of  sections  in  these  licensing 
Acts^  but  so  far  as  one  can  form  a  competent 
opinion,  I  do  not  think  there  is  anv  real 
doubt  about  the  relations  of  s.  4  and  s.  14. 
It  is  a  relation  which  I  am  sure  both  my 
brother  Wills  and  myself  thought  clearly 
proved  in  E,  v.  Cotham,  and  we  gave  our 
judgments  upon  that  view,  as  regards 
which  I  see  no  reason  whatever  to  doubt. 
Section  4  of  this  Act  provides  for  there 
being  a  number  of  special  sessions,  which 
in  popukr  language  are  spoken  of  as 
"transfer  sessions,"  but  it  is  not  an  artistic 
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phrase.  Section  14  is  a  section  which  tells 
the  justices  under  what  circumstances  they 
mav  act  under  s.  4.  I  think  Mr.  Bruce 
Williamson,  in  his  book  which  I  have  before 
me,  perfectly  rightly  says,  in  reference  to 
s.  14.  "  this  section,  the  terms  of  which  are 
involved  and  somewhat  obscure,  should  be 
read  in  coi\j unction  with  s.  4.  It  enacts  the 
cases  in  which  the  justices  at  special  transfer 
sessions  may  grant  licences,  and  limits  the 
jurisdiction  of  the  justices  to  the  cases  here 
specified."  In  other  words,  s.  4  is  the  statu- 
tory enactment  creating  special  sessions  or 
transfer  sessions,  and  s.  14,  although  perhaps 
it  may  be  said  that  it  is  somewhat  obscure  m 
some  respects,  still  purports  and  is  intended 
to  state  these  classes  of  cases  in  which  the 
transfer  at  transfer  sessions  may  properly 
be  granted  by  the  .justices.  That  being  to 
my  mind  plainly  the  relation  of  the  two 
sections,  you  cannot  read  s.  4  without  s.  14, 
and  that  is  why  I  ventured  at  one  stage, 
perhaps  quite  needlessly  as  it  turned  out,  to 
point  out  to  the  learned  counsel  for  the 
respondent  here  that  it  would  be  dangerous 
to  nim  if  he  threw  away  s.  4.  What  does 
Wills,  J.,  point  out  in  his  judgment  1 
Section  4,  as  it  constitutes  the  tribunal 
which  may  grant  transfers  in  cases  specified 
under  s.  14,  says  with  regard  to  all  such 
cases  that  it  is  for  the  purpose  of  licensing 
"  persons  intending  to  keep  inns  theretofore 
kept  by  other  persons  being  about  to 
remove  from  such  inns."  Therefore,  with 
great  respect  to  the  learned  counsel  for  the 
respondent,  I  cannot  help  thinking  that 
there  is  a  fallacy  in  suggesting  that  the 
words  in  s.  4  are  not  necessarily  words 
which  in  the  case  of  all  transfers  are  to  be 
borne  in  mind,  because  s.  4,  which  creates 
the  authority  to  transfer,  speaks  of  the 
purpose  for  which  the  authority  is  created 
as  this — to  licence  "persons  intending  to 
keep  inns  theretofore  kept  by  other  persons 
being  about  to  remove  from  such  inns." 
Now  that  was  what  my  brother  Wills 
pointed  out  as  the  basis  of  his  judgment, 
namely,  that  you  must  in  each  case  under 
s.  4  at  those  special  sessions  lind  that  there 
are  persons  intending  to  keep  inns  thereto- 
fore kept  by  other  persons  about  to  remove 
from  such  inns.  That  governs  s.  4.  and, 
therefore,  governs  s.  14,  which  merely  defines 
the  particular  cases  on  which  the  tribunal 
created  by  s.  4  ma>r  work.  In  this  case, 
that  being  the  meaning,  I  must  find  some* 
where  upon  the  facts  that  there  was  a 
keeping  of  an  inn  which  a  person  intending 
to  remove  wished  to  transfer  to  another. 
In  this  case  it  is  a  transfer  from  Wilson  to 
Spencer.    Now,  it  is  objected  by  thg  appel- 
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lants,  iirst  of  al],  that  Wilson  was  not  a 
liei-son  who  (reading  those  sections  as  I 
think  they  ought  to  be  read)  could  be 
treated  as  a  person  who  had  kept  an  inn. 
I  do  not  think  we  ought  to  give  those  words 
an  unnecessarily  narrow  meaning.  We 
ought  to  give  them  a  reasonable  and  fair 
meaning,  and  it  seems  to  me  that  keeping 
an  inn  is  a  question  of  fact  in  each  case. 
Was  Wilson  a  person  who  could  be  said  to 
have  kept  these  premises  as  an  inn  ?  I 
think  there  was  evidence  upon  which  the 

C'iices  were  entitled  so  to  find.  Wilson 
become  by  his  appeal,  which  I  think 
was  heard  on  April  6tn,  1904,  a  uerson  in 
whom  the  licence  had  vested  by  tne  act  of 
the  magistrates.  I  am  not  going  to  criticise 
— because  it  is  irrelevant,  it  appears  to  me,  to 
criticise  the  other  statements  of  s.  5  and  the 
various  sub-sections — and  however  strange 
it  may  appear  that  even  for  a  temporary 
purpose  the  justices  should  have  granted  a 
licence  to  a  person  whom  thev  at  the  same 
time  intimated  was  unfit  to  nold  it,  it  is 
equally  strange  that  the  justices  who  used 
the  expression,  that  although  they  did  not 
think  there  was  sufficient  reason  to  take  away 
the  licence  so  far  as  regards  locality^  should 
then  go  on  to  say  that  in  their  view  the 
licence  must  not  be  lost.  But  all  these 
things  are  matters  of  criticism  of  policy, 
possibly  of  their  right  to  do  it,  but  the 
ultimate  fact  was,  and  on  that  Wilson  and 
his  intended  transferor  rely,  that  Wilson 
was  granted  the  licence,  and  he  became  the 
licensee  by  the  proper  order  for  this  pur- 
pose. The  magistrates  to  prevent  miscnief 
nappening  have  kept  the  hcence,  and  have 
sent  it  on  through  their  official  to  the 
clerk  of  the  licensing  justices,  so  Wilson 
never  physically  haa  possession  of  the 
licence,  and,  therefore,  prudently  perhaps, 
did  not  take  upon  himself  to  sell  liquor. 
He  none  the  less  became  the  licensed  occu- 
pier of  premises  which  he  was  entitled  to 
occupy  in  this  sense — that  he  did  use  them 
for  certain  purposes  for  which  an  inn  would 
be  usedy  such  as  holding  a  club  meeting  and 
matters  of  that  kind  in  the  inn.  and  though 
he  did  not  in  fact  sell,  vet  so  far  as  it  was 
possible  and  in  him  lay,  he,  being  the  holder 
of  the  licence,  also  in  my  opinion  kept  the 
premises  as  an  inn.  He  kept  them  for  no 
other  purpose,  and  the  magistrates  have 
found  Uiat  in  fact  he  had  the  possession  of 
them.  Now,  of  course,  I  need  hardly  say 
that  those  are  not  the  facts  in  B.  y.Cothamy 
supra.  The  man  who  held  the  licence  in 
that  case  never  either  had  possession  or 
occupied  for  manv  years  past,  and  somebody 
else  nad  occupied  or  kept  tnem,  not  as  an 
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inn,  but  kept  them  as  a  draper's  shop.  I 
cannot  say  that  the  justices  were  wrong 
in  fact  in  holding  that  in  this  case  the 
crucial  point  is  not  established  by  the  appel- 
lants that  these  premises  might  not  lairly  * 
be  treated  as  premises  kept  as  an  inn. 
Thev  were  intended  to  be  used  as  an  inn 
by  Wilson.  He  did  not  do  it  because  of 
certain  actions  of  the  justices,  but  there  was 
no  intention  by  anvbody  to  use  them  for 
anything  else,  and  he  was  in  possession  of 
them  and  had  the  key.  He, — in  order  to 
carry  out  what  the  magistrates  had  pro- 
posed, namely,  that  while  he  was  to  ^ve 
the  licence,  he  was  as  soon  as  passible  to 
find  a  transferee  —  apparently  was  in 
negotiation  with  Mr.  Walter  Kinder  Spencer, 
to  whom  now  the  licence  has  been  trans- 
ferred. Mr.  Walter  Kinder  Spencer  appar- 
ently came  on  to  the  premises— whether 
he  lived  there  or  not  I  am  not  very  sure 
on  the  statement  of  the  facts — but  he  came 
on  to  the  premises,  and  the  justices  have 
found,  as  a  matter  of  fact,  that  there 
was  possession  of  the  licensed  premises 
by  Wilson  at  the  time  of  the  transfer  to 
himself,  and  they  found  also  that  Wilson 
remained  in  such  possession  until  he  had 
yielded  up  the  same  to  Walter  Kinder 
Spencer.  So  there  never  has  been  an 
absence  of  possession  altogether.  The  pre- 
mises have  never  been  kept  for  any  other 
purpose.  They  have  been  kept  as  an  inn 
so  tar  as  they  could  be  kept  pending  the 
decision  of  the  justices  which  they  had 
themselves  invited,  for  a  transfer  to  some- 
body from  the  other  man.  The  fact  that 
owing  to  the  times  at  which  the  sessions  are 
held  some  months  intervened  during  which 
no  beer  or  other  liquor  was  sold  does  not 
seem  to  me  to  be  necessarily  sufficient, 
though  it  might  constitute  facts  with  other 
circumstances  which  would  justify  the  magis- 
trates in  finding  that  there  was  in  fact  no 
keeping  of  an  inn  at  the  time  of  this  appli- 
cation to  transfer.  But  I  do  not  think  tnat 
in  itself,  looking  at  all  the  circumstances 
here,  that  the  justices  were  wrong  in  finding, 
as  they  must  nave  found,  as  it  seems  to  me 
to  justify  their  jurisdiction,  that  the  neces- 
sities of  s.  4  as  well  as  of  s.  14  were  fulfilled 
in  the  case  so  far  as  regards  the  actual  con- 
dition, and  the  only  thing  which  s.  14  is 
relevant  for  here  is  that  there  is  a  case  that 
for  some  cause  or  other  there  is  a  person 
removing  from  a  place  kept  as  an  inn. 
Therefore,  the  other  point  which  is  taken 
as  regards  E.  v.  Cothanij  supruy  seems  to 
me  to  be  one  which  in  no  way  touches  the 
decision  there.  I  am  not  only  speaking  of 
my  own  judgment  but  of  my  brother  Wills         t 
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judgment,  which  I  believe  to  be  absolutely 
right,  and  that  an^r  other  decision  would 
have  been  straight  in  the  teeth  of  the  very 
words  which  are  the  essential  words  in  s.  4 
about  the  premises  being  kept  as  an  inn — 
which  is  a  condition  precedent.  Then  the 
other  point  that  is  taken  Ls,  that  Wilson 
could  not  be  a  proper  transferor  because  of 
the  terms  under  which  he  had  a  licence 
granted  to  him.  It  seems  to  me  that  we  can- 
not go  into  that  He  was  a  person  to  whom 
the  licence  was  transferred  by  order  of  the 
proper  tribunal.  The  fact  that  they  did  a 
number  of  other  things  or  even  intimated 
that  they  were  wrong  in  doing  so,  cannot 
naake  it  less  a  transfer  as  far  as  his 
rights  are  concerned.  It  appears  to  me 
he  remained  the  holder  of  a  licence  and 
the  occupier,  and  though  not  wholly  the 
occupier,  sufficiently  the  occupier  to  con- 
stitute proper  occupation  and  possession 
of  the  premises,  and  in  applying  as  he 
did  to  tnis  sessions,  the  magistrates  were 
justified  in  saying  that  the  facts  are  such  as 
to  make  it  the  case  of  a  man  who  has  kept 
an  inn  being  a  licence  holder,  and  he  was 
using  that  licence  so  far  as  he  could  reason- 
ahly  under  all  the  circumstances — trans- 
ferring it  to  a  person  who  was  intended  to 
be  his  successor  in  keeping  that  inn.  I 
therefore  think  this  appeal  should  be 
dismissed. 

KiDLEY.  J. — I  am  of  the  same  opinion, 
and  I  will  add  but  very  few  words.  I  was 
struck  in  the  course  of  the  argument  by  the 
case  of  E.  v.  Cotham,  in  which  case  it  was 
decided  that  upon  the  facts  then  before  the 
court  the  transfer  could  not  be  granted 
to  a  person  not  intending  to  keep  an  inn 
theretofore  kept  by  other  persons  about  to 
remove  from  it,  but  being  granted  to  a 
person  who  was  proposing  to  keep  an  inn 
not  theretofore  kept  \yy  other  persons  about 
to  remove  from  it.  The  facts  in  that  case, 
however,  when  they  are  accurately  examined, 
appear  to   be  widely  diflferent    from   the 

§  resent  case,  and  it  must  be  to  a  large 
egree  a  question  of  fact  in  each  case 
whether  the  inn  is  kept  by  another  person 
about  to  remove  from  it  or  whether  it  is 
not.  In  that  case  it  was  not  kept  as  an  inn 
at  all  in  the  ordinary  sense  of  the  word. 
There  was  a  person  named  Wallace  who 
had  a  licence,  out  he  never  went  near  the 
premises  in  respect  of  which  that  licence 
was  granted.  He  was  not  the  occupier  of 
them,  but  some  other  persons  were,  who 
carried  on  therein  a  draper's  shop.  Now, 
I  think  if  that  set  of  facts  were  put  to  any 
court,  they  would  hardly  fail  to  arrive  at 
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the  conclusion  which  my  brother  Wills 
and  my  brother  Kennedy  arrived  at  in 
that  case,  that  it  was  not  a  case  in  which 
the  inn  was  occupied  by  another  person 
about  to  remove  from  it.  But  then,  taking 
the  facts  in  this  case,  I  think  there  is  ^ood 
ground  upon  which  the  justices  might 
arrive  at  the  opposite  conclusion.  It  is 
a  very  difficult  case  in  respect  of  its  facts, 
for  the  inn  had  never  been  deserted  as  an 
inn.  There  was  no  actual  break  in  the  pos- 
session of  the  inn  and  the  use  of  it,  and 
although  it  was  not  used  for  the  purpose  of 
actually  retailing  intoxicating  liquor,  it  was 
yet  used  as  an  inn,  and  of  such  a  nature 
that  I  do  not  think  one  could  rightly  say, 
having  regard  to  it,  that  there  had  been  a 
cessation  of  the  keeping  of  the  inn.  Upon 
these  grounds  I  think  that  R,  v.  Cothamy 
is  clearly  distinguishable  from  the  present 
case,  and  without  making  any  lurther 
observation,  I  agree  with  the  judgments 
given  by  my  lord  and  my  brother  Kennedy. 

Appeal  dismissed. 


Solicitors  for  the  appellants  :  E.  and  W. 
Bruce  Beal,  for  C.  E.  opinkman,  Crewe. 

Solicitors  for  the  respondents  :  Taylor, 
Hoare  &  Co.,  for  A.  and  J.  G.  Fletcher, 
Northwich. 
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March  16,  1905. 

Connelly  v.  Sibeey. 

Merchant  Shipping  Act,  18D4— Claim  for 
wages— Breach  of  contract— Carrying 
contraband. 

The  plaintiff,  a  seaman,  signed  articles  as  a 
member  of  defendants  crew  for  a  voyage 
to  any  ports  or  places  within  the  limits 
of  75  degrees  north  and  60  degrees  south 
latitvdey  commencing  at  Glasgow  and 
proceeding  to  Hong  Kong.  The /Russians 
and  Japanese  were  then  at  war,  and  the 
Russian  Ghvemment  had  declared  coal 
to  be  contraband.  The  vessel  toas  loaded 
with  coal  at  Cardiff,  and  proceeded  to 
Hong  Konq.  On  arriving  at  that  port 
the  crew,  including  the  plaintiff,  dis- 
covered that  the  vessel  wcls  bound  for 
Sasebo,  a  Japanese  port,  yohich  is  vnthin 
the  limits  prescrioed  in  the  articles. 
The  plaintiff  and  the  other  members  of 
the  crew  refused  to  proceed  further. 
The  vessel  proceeded  to  Sasebo  vnth 
a  Chinese  crew,  and  on  her  return 
to  Hong  Kong  the  plaintiff  rejoined 
her. 

Held,  that  the  defendant  had  committed  a 
brea/^  of  contract,  and  that  the  plain- 
tiff UKis  justified  in  refusing  to  proceed 
to  Scuebo,  and  vkls  entitled  to  recover 
the  amount  due  in  respect  of  VHiges 
during  his  stay  at  Hong  Kong. 

This  was  a  claim  for  wages  under  the 
Merchant  Shipping  Act,  1894,  and  the 
Employers  and  Workmen  Act,  1875.  The 
case  was  heard  before  Mr.  T.  W.  Lewis, 
stipendiary  magistrate,  sitting  at  Cardiff. 
The  facts  sufficiently  appear  in  the  following 
judgment : 

Mr.  T.  W.  Lewis.— This  is  a  claim  for 
wages  made  under  the  Merchant  Shipping 
Act,  1894,  and  the  Employers  and  Work- 
men Act,  1875.  The  plaintiff  is  a  seaman, 
and  was  a  member  of  the  crew  of  the  steam- 
ship Oogovale,  other  members  of  which  make 
similar  claims  against  the  defendant,  who  is 
the  master  of  the  vessel.  It  is  agreed  that 
the  respective  claims  of  these  members  of 
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the  crew  shall  abide  by  the  determination 
of  the  plaintiff's  claim.  The  plaintiff  on 
April  8th,  1904,  signed  articles  at  Glasgow 
for  a  voyage  on  the  Gogovale  of  "  not  ex- 
ceeding tnree  vears'  duration  to  any  ports 
or  places  within  the  limits  of  75  degrees 
north  and  60  degrees  south  latitude  com- 
mencing at  Glasgow  proceeding  thence  to 
Hong  Kong  via  the  Bristol  Channel,  there- 
after trading  to  ports  in  any  rotation,  and 
to  end  at  such  port  in  the  United  Kingdom 
or  Continent  of  Europe  (within  home  trade 
limits)  as  may  be  required  by  the  master." 
The  wages  stipulated  were  £4  a  month. 
The  vessel  proceeded  to  Cardiff,  where  she 
was  loaded  with  a  cargo  of  coal.  On  the 
arrival  of  the  vessel  at  Hong  Kong  on 
July  20th  the  crew  (including  the  plaintiff) 
discovered  that  the  port  of  destination  of 
the  cargo  was  the  Japanese  port  of  Sasebo. 
The  plaintiff  and  other  members  of  the 
crew  thereupon  refused  to  proceed  in  the 
vessel,  inasmuch  as  she  was  carrying  contra- 
band of  war  to  the  port  of  a  belligerent 
The  plaintiff  and  a  number  of  the  crew 
appeared  with  the  defendant  before  the 
deputy  superintendent  at  the  mercantile 
marine  office  at  Hong  Kong,  the  crew  per- 
sisting in  their  refusal  to  proceed  in  the 
vessel,  and  the  defendant  protesting  against 
their  action ;  and  thereupon  an  alteration 
in  the  agreement  with  the  plaintiff  and 
other  members  of  the  crew  was  duly  made 
in  accordance  with  s.  122  of  the  Merchant 
Shipping  Act,  1894,  in  the  following  terms  : 

"  Mercantile  Marine  Office, 

"  Hong  Kong, 

"  25th  July,  1904. 
"  I  hereby  certify  that  the  within-named 
John  Erskm,  Duncan  Rankin^  W.  Living- 
ston, Duncan  McKay,  James  Simpson,  Jens 
Hansen,  W.  M.  Miller,  T.  Waters,  J. 
Henderson,  W.  Croocks,  D.  Doherty,  John 
Forsyth,  Ben  Collins,  R.  Craig,  Pat.  Con- 
nelly, W.  Black,  Samuel  Cassello  and  A. 
Donachie  have  been  left  at  this  port  by 
mutual  consent,  until  the  ship  returns  from 
Japan,  where  they  retuse  to  proceed,  alleg- 
ing she  carries  contraband  of  war  ^coals), 
their  wages  in  meantime  run  on,  until  they 
rejoin  the  ship  again. 

"Agreement  deposited  on  the  20th  inst. 
^nd  this  day  returned  to  the  master.    The 
rate  of  exchange  of  this  date  1/lOj. 
"  Mercantile  Marine  Office,  Hong"  Kong. 
"  Bn.  Lewis, 

"Depy.  Supt." 

The  defendant  informed  the  crew  that  the 
dispute  would  be  settled  by  the  *^*^*i<^"^^8     ^T^ 
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at  the  final  port  of  discharge.  The  vessel 
proceeded  to  Sasebo  with  a  Chinese  crew. 
The  plaintiff  and  other  members  of  the 
crew  named  in  the  agreement  remained  at 
Hong  Kong  until  the  return  of  the  vessel  on 
August  17th,  when  (after  the  discharge  of 
the  Chinese  crew)  they  rejoined  the  vessel 
on  the  original  articles  of  agreement.  The 
voyage  terminated  on  the  arrival  of  the 
vessel  at  Cardiff  on  March  4th,  1905.  The 
plaintiff  claims  the  sum  of  £15  8«.  Id,, 
balance  of  wages  due,  and  the  defendant 
admits  the  liability  to  the  extent  of 
£9  4a.  ld,y  but  disputes  the  plaintiff's 
right  to  the  difference,  viz.,  £6  4«.,  being 
the  amount  of  plaintiff's  wages  for  one 
month  (£4)  and  expenses  incurred  (£2  4s.) 
whilst  plaintiff  was  waiting  at  Hong  Kong 
for  the  return  of  the  vessel  from  Sasebo. 
On  the  foregoing  facts  the  first  question  to 
be  determined  is— Was  the  plaintiff  legally 
justified  in  refusing  to  proceed  in  the  vessel 
on  ascertaining  at  Hong  Kong  that  the 
cargo  was  destined  for  Sasebo  ?  Sasebo  is 
within  the  limits  prescribed  in  the  articles, 
and  therefore  the  plaintiff  was  under  an 
obligation  to  proceea  thereto  if  required  by 
the  master  unless  the  voyage  was  in  some 
other  respect  outside  the  terms  of  the  en- 
gagement. When  the  plaintiff  signed 
articles  he  had  no  information  or  know- 
ledge which  would  lead  him  to  anticipate 
any  greater  perils  than  the  ordinary  perils 
of  the  sea.  Neither  does  it  appear,  and  it 
must  not  be  presumed  to  have  existed,  that 
the  defendant  had  any  knowledge  of  the 
destination  of  the  vessel  when  articles  were 
signed.  But  on  arriving  at  Cardiff  and 
loading  a  cargo  of  coal  destined  for  Sasebo, 
the  port  of  a  belligerent  it  must  be  pre- 
sumed in  the  absence  of  evidence  to  the 
contrary,  of  which  there  is  none,  that  the 
master  knew  the  destination  of  his  cargo 
and  knew  that  by  an  Imperial  Order  of 
Russia,  published  m  the  London  Gazette  on 
February  29th,  1904,  coal  was  absolute 
contraband.  The  plaintiff  did  not  know 
the  destination  of  the  cargo  until  the 
arrival  of  the  vessel  at  Hong  Kong.  To 
proceed  from  Hong  Kong  to  Sasebo,  a  port 
of  one  belligerent,  with  a  cargo  declarea  by 
the  hostile  belligerent  to  be  absolute  contra- 
band obviously  exposed  the  Gogovale  to 
risk  of  hostile  capture,  just  as  much  as  a 
cargo  of  arms  or  ammunition,  even  if  con- 
signed to  a  private  individual.  If  the  con- 
signment ofcoal  to  Sasebo  had  been  a  joint 
adfventure  between  the  parties  the  contract 
of  service  might  have  been  valid  {Bx  parte 
ChavoMe  (1865),  34  L.  J.  {n.8.)  Bankruptcy, 
17).  But  the  risk  which  the  defendant 
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knew  and  did  not  disclose  to  the  plaintiff 
placed  the  voyage  outside  the  terms  of  the 
contract  into  which  the  parties  had  entered, 
and  the  omission  of  the  defendant  to  dis- 
close to  the  plaintiff  such  material  informa- 
tion constituted  a  breach  of  conti-act,  which 
justified  the  plaintiff's  refusal  to  proceed 
from  Hong  Kong  to  Sasebo  {O^NeUl  v. 
Armst/rwig  (1896),  65  L.  J.  Q.  B.  7 ; 
Burton  v.  Pinkerton  (1867),  36  L.  J.  Ex. 
137).  The  defendant's  breach  of  contract 
entitled  the  plaintiff  to  treat  such  breach  as 
an  end  of  the  engagement  within  the  mean- 
ing of  8.  134  of  the  Merchant  Shipping  Act, 
1894,  and  to  the  wages  therein  prescribed 
(Be  Great  Eastern  Steamship  Co.  (1886), 
53  L.  T.  594).  The  plaintiff  and  defendant, 
however,  as  above  mentioned,  mutually 
agreed  that  the  engagement  should  not  be 
terminated.  This  a^eement  contained  no 
waiver  by  the  plaintiff  of  his  right  to  wages 
and  maintenance  during  the  month  he  re- 
mained at  Hong  Kong.  The  agreement  was 
acted  on,  and  the  engagement  was  not 
determined  until  the  plaintiff  was  dis- 
charged at  Cardiff  on  March  4th,  1905.  I 
am  of  opinion  that  at  his  discharge  the 
plaintiff  was  entitled  to  the  wages  that 
accrued  and  maintenance  stipulated  for  in 
the  articles  during  the  whole  period  the 
articles  were  in  force,  viz.,  from  April  8th, 
1904,  until  March  4th,  1905.  Accordingly  I 
give  judgment  for  the  plaintiff  for  the 
amount  claimed  and  costs,  with  advocate's 
fee. 

Jvdgment  for  plaintiff. 
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Horner  v.  Franklin  and  Another. 

Landlord  and  tenant—  "  Outgoings ''—Ex- 
pense of  providing  means  ol  escape 
trom  fire— Suit  upon  covenant  brought 
in  High  Court  —  Remedy  in  county 
court  —  Factory  and  Workshop  Act, 
1891  (54  &  55  Vict.  c.  76),  s.  7  (2). 

Certain  premiaesy  which  were  a  factory 
within  the  meaning  of  the  Factory  and 
Workshop  Act,  1891,  were  leased  for  a 
term  of  years;  the  lease  contained  a 
covenant  by  the  lessees  to  pay  all  "  rates, 
assessments,  and  outgoings  in  respect  of 
the  demised  premises"  Subsequently 
the  landlord  vhis  required  by  the  London 
County  Council,  under  s.  7  (2)  of  that 
Act,  to  make  certain  alterations  on  the 
premises  so  as  to  provide  means  of 
escape  in  case  of  fire;  the  alterations 
included  the  re-opening  of  certain  door- 
ways which  had  been  blocked  up  by  the 
landlord  in  pursuance  of  a  covenant  in 
the  lease.  He  sued  in  me  High  Court 
to  recover  the  whole  expenses  of  the 
alterations. 

Held,  that  the  landlord  had  no  cause  of 
auction  in  the  High  Court^  and  had  no 
other  remedy  than  by  making  an  apjdi- 
cation  in  the  county  court  under  s.  7  (2) 
of  the  Act. 

Decision  of  Darling,  J.  (68  J.  P.  579), 
ajirmed. 

Monk  V.  Arnold,  [1902]  1  K.  B.  761,  ap- 
proved. 

Appeal  of  the  plaintiff  from  a  decision  of 
Darling,  J.  ( [1904]  2  K.  B.  877  ;  68  J.  P. 
579). 

The  plaintiff  was  the  owner,  and  the 
defendants  were  tenants  from  him  of  certain 
premises  which  were  subsequently  held  by 
the  Divisional  Court  upon  a  special  case  to 
be  a  factory  within  toe  meaning  of  the 
Factory  and  Workshop  Act,  1891  (54  k 
55  Vict  c.  75).  The  lease  was  dated  May  8th, 
1890,  was  for  a  term  of  twenty-one  years, 
and  contained  the  following  among  other 
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covenants :  "  The  lessees  will  during  the 
said  term  pay  all  the  existing  and  tuture 
taxes  sewers  rates  and  rates  assessments 
and  outgoings  of  every  description  for  the 
time  being  payable  by  landlord  or  tenant 
in  respect  of  the  said  demised  premises  (the 
landlord's  property  tax  alone  excepted)  .  .  . 
The  lessor  will  within  one  month  after  the 
execution  of  these  presents  brick  up,  in  a 

§  roper  and  workmanlike  manner,  tne  two 
oorways  leading  from  the  premises  hereby 
demised  into  the  premises  27,  Lamb  Street, 
and  into  the  stable  vard  respectively. 
These  doorways  were  bricked  up  by  tne 
plaintiff  in  pursuance  of  his  covenant ;  but 
on  February  7tb,  1901,  the  London  County 
Council,  acting  under  the  Factory  and 
Workshop  Act,  1891,  s.  7  (2),  called  upon 
the  plaintiff,  as  owner,  to  make  certain 
alterations  in  order  to  provide  means  of 
escape  from  fire ;  and  the  alterations  that 
they  required  included  the  re-opening  of 
the  two  doorways  that  had  been  bricked  up 
as  above  stated.  The  plaintiff  carried  out 
the  alterations  required  by  the  council  at  a 
cost  of  £185  12a.,  and  now  sought  to  recover 
that  sum  from  the  defendants  as  "  out- 
goings" within  the  meaning  of  their 
covenant. 

By  the  Factory  and  Workshop  Act,  1891 
(54  k  55  Vict.  c.  75), s.  7(2)  :  "With  respect 
to  all  factories  ...  in  which  more  than 
forty  persons  are  employed,  it  shall  be  the 
duty  of  the  sanitary  authority  ...  to 
ascertain  whether  all  such  factories  within 
their  district  aie  provided  with  such  means 
of  escape  as  aforesaid,  and,  in  the  case  of 
any  factory  which  is  not  so  provided,  to 
serve  on  the  person  being  within  the  mean- 
ing of  the  Fublic  Health  Act,  1875,  the 
owner  of  the  factory  a  notice  in  writing 
specifying  the  measures  necessary  for  pro- 
viding such  means  of  escape  as  aforesaid 
and  requiring  him  to  carry  out  the  same 
before  a  specified  date,  and  thereupon  such 
owner  sha^l,  notwithstanding  any  agreement 
with  the  occupier,  have  power  to  take  such 
steps  as  are  necessary  for  complving  with 
the  requirements.  .  .  .  If  the  owner 
alleges  that  the  occupier  of  the  factory 
ought  to  bear  or  contribute  to  the  expenses 
of  complying  with  the  requirement,  he  may 
apply  to  the  county  court  having  jurisdic- 
tion where  the  factory  is  situate,  and  there- 
upon the  county  court,  after  hearing  the 
occupier,  may  make  such  order  as  appears 
to  the  court  just  and  equitable  under  aU  the 
circumstances  of  the  case." 

By  s.  7  (4),  the  London  County  Council 
in  tne  county  of  London  took  the  place  of 
the  sanitary  authority. 
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Section  7  of  the  Factory  and  Workshop 
Act,  1891,  is  now  repealed,  but  has  been  in 
substance  re-enacted  by  the  Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  s.  14. 

Darling,  J.,  held  that  the  expenses  were 
"outgoings"  within  the  meaning  of  the 
covenant,  but  that  the  landlora  had  no 
cause  of  action  in  the  High  Court,  and  had 
no  other  remedy  than  by  making  an  appli- 
cation in  the  county  court  under  s.  7  (2)  of 
the  Factory  and  Workshop  Act,  1891  (54  & 
65  Vict.  c.  75). 

The  plaintiff  appealed. 

Avoryy  K.C.,  and  A,  H.  Poyser^  for  the 
appellant.— This  action  was  rightly  brought 
in  the  High  Court.  Under  s.  7  of  the 
Factory  and  Workshop  Act  if  an  owner 
chooses  to  apply  to  the  county  court,  the 
county  court  mage  may  make  such  order  as 
appears  to  tne  court  just  and  equitable 
under  all  the  circumstances  of  the  case. 
But  there  are  no  words  in  the  section  to 
preclude  such  a  suit  being  brought  in  the 
High  Court.  The  section  only  gives  an  alter- 
native remedy.  They  referred  to  Shephard  v. 
Barher  (1902),  67  J.  P.  238  ;  Monk  v.  Arnold, 
[1902]  1  K.  B.  761 ;  Goldstein  v.  Boilings- 
worth  and  Others,  [1904]  2  K.  B.  578 ; 
68  J.  P.  383  ;  M&rris  v.  BecU,  [1904]  2  K.  B. 
585  ;  68  J.  P.  542. 

Danckweris,  K.C.,  and  E,  C.  Glen,  for  the 
respondents. — The  decision  of  Darling,  J., 
was  right.  The  intention  of  the  Act  ot 
Parliament  was  that  as  between  owner  and 
occupier  "outgoings"  should  be  borne 
according  to  the  terms  of  the  tenancy,  and 
that  any  dispute  should  be  brought  before 
the  county  court  judge. 

Avory,  K.C.,  in  reply. — There  is  a  clear 
issue  in  this  case,  namely,  whether  the 
section  in  question  excludes  the  jurisdic- 
tion of  the  High  Court.  If  the  contention 
of  the  respondents  is  right,  even  if  there 
were  a  covenant  in  a  lease  that  the  lessee 
would  pay  all  expenses  incurred  under  the 

Srovisions  of  the  Factory  Act,  a  landlord 
ringing  an  action  would  be  excluded  on 
the  ground  that  he  was  bound  to  apply  to 
the  county  court,  and  the  county  court 
jud^  might,  under  the  provisions  of  this 
section,  say  that  it  was  just  and  equitable 
that  the  tenant  should  only  pay  one  half. 
Can  it  be  intended  that  all  covenants  in 
the  future  are  to  be  set  at  naught  by  the 
decision  of  the  county  court  ludge,  not 
sitting  as  a  judge  nor  bound  by  Taw,  but  as 
an  arbitrator  to  do  what  he  pleases  un- 
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fettered  by  law  or  the  right  of  appeal,  and 
able  to  give  decisions  contrary  to  the  mean- 
ing of  the  contract  between  the  parties? 
The  le^slature  cannot  have  intended  that, 
and  this  action  was  rightly  brought  in  the 
High  Court. 

Vaughan  Williams,  L.J.— I  think  that 
the  judgment  of  Darling,  J.,  was  right  and 
should  oe  affirmed.  The  action  is  an  action 
upon  a  covenant  contained  in  a  lease  dated 
May  8th,  1890.  The  covenant  in  question 
was  a  covenant  whereby  the  tenant  under- 
took to  "pay  all  the  existing  and  futiure 
taxes,  sewers  rates,  and  rates,  assessments, 
and  outgoings  of  every  description  for  the 
time  being  payable  by  the  landlord  or  the 
tenant  in  respect  of  the  said  demised  pre- 
mises, (the  landlord's  property  tax  alone  ex- 
cepted) ..."  I  assume  for  the  purposes  of  my 
judg[ment  that  which  Darling,  J.,  decided 
in  his  judgment,  that  the  word  "outgoing" 
is  a  very  wide  word,  and  would  be  wide 
enough  generally  to  cover  any  expenditure 
which  the  landlord  was  called  upon  by  the 
local  authority  under  statute  to  make  in 
respect  of  the  demised  premises.  I  am 
assuming  that,  but  I  think  that  Darling,  J., 
was  right  in  dismissing  this  action.  In  my 
judgment,  he  can  only  have  dismissed  this 
action  upon  the  ground  that  the  action 
ought  not  to  have  been  brought  in  the  High 
Court  before  him,  and  the  judjpnent  of 
Darling,  J. — I  am  not  now  speaking  of  the 
words  of  it,  but  of  the  effect  of  it— could 
only  mean  that  he  had  no  jurisdiction  to 
try  the  action  which  was  brought  before 
him.  Now  Darling,  J.,  has.  in  a  very 
forcible  judgment,  expressed  nis  reasons, 
but  he  sums  up  his  judgment  at  the  end  of 
it,  and  this  in  a  very  few  words  to  my  mind 
expresses  the  whole  case.  He  says :  "  The 
Act  has  placed  the  expense  of  making  the 
alterations  on  the  owner,  and  the  only 
remedy  which  he  has  over  against  the 
occupier  is  that  given  by  the  Act,  namely, 
by  applying  to  the  county  court."  That  is 
my  view  of  this  Act  of  Parliament  It 
seems  to  me  that  the  Act  of  Parliament 
says  that  the  owner  shall,  in  the  first 
instance,  on  the  order  obtained  by  the  local 
authority,  do  certain  work  at  his  own 
expense  exclusively.  Having  said  that,  it 
goes  on  to  say,  in  effect,  that  the  owner 
shall  have  a  remedy  over  against  the 
occupier,  and  it  goes  on  to  state  what 
that  remedy  is.  He  shall  have  a  remedy 
over  su^inst  the  tenant  if^  in  the  discre- 
tion of  the  county  court  judge,  it  is  just 
and  equitable  that  he  should  have  such  a 
remedy.    I  do  not  know  that  I  should  do     t 
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any  good  by  reading  the  terms  of  the  Act  of 
Parliament  (a.  7  of  the  Factoiy  and  Work- 
shop Act,  1891)  over  a^ain.  The  words  of 
that  section,  and  in  particular  the  words  "if 
the  owner  alleges  that  the  occupier  of  the 
factory  ought  to  bear  or  contribute  to  the 
expenses  of  complying  with  the  require- 
ments, he  may  apply  to  the  county  court 
having  jurisdiction  where  the  factory  is 
situate,  and  thereupon  the  county  court, 
after  hearing  the  occupier,  may  make  such 
order  as  appears  to  tne  court  just  and 
equitable  under  all  the  circumstances,"  it 
seems  to  me.  plainljr  throw  this  statutory 
obligation  of  incurring  this  expense,  and 
doing  this  work,  upon  the  owner,  and  the 
owner  has  to  bear  it.  Then  comes  this 
statutory  remedy  over  which  he  can  get, 
and  the  question  which  arises  is  whether 
the  legislature  could  have  possibly  intended 
that  the  person  to  whom  they  gave  this 
remedy  over  should  in  respect  of  this  statu- 
tory obligation  be  able  to  bring  an  action 
ana  enforce  a  covenant  which  would  shift 
the  obligation  from  the  owner  to  the  tenant. 
I  do  not  think  that  the  legislature  can  have 
intended  that.  It  has  been  pointed  out,  in 
the  course  of  argument,  how,  if  that  were 
true,  it  would  be  possible  that  the  landlord, 
even  though  he  nad  been  to  the  county 
court  and  got  an  apportionment,  or  got  a 
decision  that  he  did  not  like,  or  been 
refused  any  contribution  from  tne  tenant, 
might  proceed  and  bring  his  action  on  the 
covenant.  I  asked  what  the  plea  would  be 
to  such  an  action,  and  although  it  was 
attempted  to  put  a  possible  plea  or  defence, 
I  could  see  none.  In  my  judgment,  the  in- 
tention of  the  statute  nere  was  that  this 
duty  to  the  public,  which  the  statute  im- 
poses, should  oe  borne  by  the  owner  except 
to  the  extent  that  he  could  relieve  himself 
of  it  by  making  an  application  to  the  county 
court  to  order  the  tenant  to  bear  the  whole 
or  part  of  the  statutory  obligation.  Mr. 
Avorv,  who  has  contested  the  case  with  his 
usual  ability,  I  think  found  himself  at  last 
in  a  position  where  he  elected  to  base  his 
argument  in  fact  upon  this,  that  he  asked 
us  to  construe  the  statute  as  if  the  statute 
were  (qualified  by  saying  that  the  county 
court  judge's  jurisdiction  was  not  to  hi 
exercised  in  any  case  in  which  there  was  a 
contract  or  covenant  between  the  owner  and 
occupier  which  determined  the  question  of 
the  incidence  of  these  statutory  expenses 
without  the  necessity  of  an  application  to 
the  county  court.  The  answer  to  that  was 
the  answer  which  Romer,  L.J.,  gave,  that  if 
you  had  an  owner  and  lawful  occupier,  there 
must,  of  necessity,  be  some  contract  which 


•9  J.  P.  117. 

will  determine  the  rights  and  liabilities  of 
the  owner  and  occupier  respectively.  That . 
is  especially  so  when  one  recollects  the 
definition  of  an  owner  within  the  Public 
Health  Act,  1875,  and  the  necessity  that  ho 
should,  to  come  within  that  definition,  be  a 
recipient  or  a  person  entitled  to  receive  a 
rackrent  equal  to  two-thirds  of  the  full  net 
annual  rent.  1  think,  therefore,  in  my 
opinion  it  is  impossible  so  to  construe  the 
statute.  Then  supposing  one  gets  rid  of 
that  argument,  what  is  the  next  thing  that 
is  put  against  the  construction  which 
Darling,  J.,  has  put  on  the  section  1  It 
is  said  that  we  ought  not  to  put  that  con- 
struction on  the  statute  because  in  effect  it 
would  give  a  county  court  judge  a  power 
which  it  is  said  no  judge  ought  to  have, 
that  is  to  say,  a  power  of  nullifying  alto- 
gether a  contract  solemnly  entered  into 
between  a  landlord  and  tenant  as  to  the 
incidence  of  these  expenses.  My  answer  to 
that  is,  that  Darling's,  J.,  constniction  of 
this  statute  can  stand  perfectly  well  without 
any  such  inference  being  drawn,  because  no 
one  says  that  when  the  county  court  judge 
comes  to  consider  what  is  just  and  equitable 
he  is  not  to  bear  in  mind  the  terras  of  the 
tenancy  or  the  terms  of  the  occupation  as 
between  the  owner  and  occupier.  It  may 
be  that  the  terms  are  such  that  the  just  and 
equitable  thing  to  do  is  to  throw  the  whole 
burden  on  the  tenant ;  that  being  so,  I  can 
see  no  method  of  defeating  or  of  nullifying 
the  terms  of  the  tenancy,  because  the  ques- 
tion of  who  is  to  bear  ultimately  and  in 
what  proportions  this  statutory  obligation 
is  left  to  the  county  court  judge.  I  do  not 
wish  to  occupy  any  more  time  in  this 
matter  further  than  to  say  I  think  that  if 
these  considerations,  which  I  have  men- 
tioned in  the  last  few  words,  are  borne  in 
mind  there  is  no  difficulty  in  understanding 
the  observations  of  Channell,  J.,  in 
Monk  V.  Arnddy  supra.  In  my  judgment, 
that  is  only  another  mode  of  saying  the 
thing  very  shortly— that  in  this  s.  7  of  this 
Act  of  Parliament  "may"  really  means 
"must"  I  think  that  the  judgment  of 
Darling,  J.,  should  be  affirmed. 

RoMER^  L.J.— I  am  of  the  same  opinion. 
On  reading  and  considering  s.  7  of  the 
Factory  and  Workshop  Act,  1891,  I  come 
to  the  conclusion  that  the  meaning  and 
effect  of  the  section  is  this,  that  it  casts 
upon  the  owner  an  obligation  to  pay  the 
expenses  referred  to  in  that  section,  but 
provides,  on  the  other  hand,  in  his  favour 
that  if  he  wishes,  on  any  ground,  to  get  con- 
tribution or  recoupment  from  the  tejM^t  h©      j 
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must  go  to  the  county  court  for  relief 
following  the  words  of  the  section,  the 
county  court  judge  being  able  to  make 
such  order  as  appears  to  the  court  just  and 
equitable  under  all  the  circumstances  of 
the  case.  I  think  that  the  last  words  of 
the  section  which  I  have  read  gave  a  power 
to  the  county  court  judee  which  the  High 
Court  would  not  have  had  if  jurisdiction 
had  remained  in  it.  The  High  Court 
would  have  had  to  determine  the  question 
strictly  according  to  the  terms  of  the 
tenancy,  by  the  obligations  cast  on  the 
tenant  as  between  him  and  the  owner  by 
the  terms  of  the  tenancy  expressed  or 
implied.  The  legislature  did  not,  in  my 
mind,  intend  that  the  terms  of  the  tenancy 
alone  should  determine  this  question,  nor 
did  it  draw  any  distinction  between  the 
terms  of  the  tenancy,  whether  expressed  in 
the  form  of  covenants  or  implied  by  law ; 
nor  can  I  for  this  purpose  see  really  any 
distinction  between  those  two  cases.  The 
legislature  could  easily  have  provided,  if  it 
had  so  intended,  that  the  right  as  between 
the  owner  and  the  tenant  to  contribution 
or  recoupment  should  depend  on  the  ordi- 
nary law,  but  that  it  should  be  decided 
in  the  county  court  according  to  the 
ordinary  law.  To  my  mind  it  has  not 
done  that.  By  the  Act,  the  county  court 
judge  when  the  matter  comes  before  him  is 
entitled,  nay,  I  think  I  may  say  is  possibly 
bound,  to  consider  the  terms  of  the  tenancy, 
but  he  certainly  is  also  entitled,  and  to  my 
mind  also  bound,  according  to  the  very 
words  of  the  section,  to  consider  what  may 
appear  to  be  just  and  equitable  under  all 
the  circumstances  of  the  case,  and  all  the 
circumstances  of  the  case,  as  I  have  pointed 
out,  cannot  be  confined  to  the  terms  of  the 
tenancy.  I,  for  myself,  must  say  that  I 
appreciate  and  approve  of  the  observations 
made  by  Channell,  J.,  which  have  also 
been  referred  to  by  my  lord  in  his  judg- 
ment. I  may  point  out  that  if  the  juris- 
diction of  the  High  Court  in  such  a  case  as 
we  have  here  was  not  ousted  there  would 
arise  two  diflferent  jurisdictions  dealing 
with  the  same  question^  between  the  same 
parties  on  different  footings,  the  one  bound 
to  determine  the  point  according  to  the 
terms  of  the  tenancy,  the  other  according 
to  the  very  words  of  the  Act,  having  a 
large  discretion,  and  being  entitled  to  do 
what  was  just  and  equitable  under  all  the 
circumstances  of  the  case.  I  think,  in  a 
case  like  this,  whenever  the  owner  desires 
contribution  or  recoupment  he  must  go  to 
the  county  court  with  its  large  general 
jurisdiction,  and  cannot  come  to  the  High 
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Court.  I  desire  to  add  for  myself  that 
with  regard  to  the  cases  of  Goldstein  v. 
Hollingsworthy  supra,  and  Morris  v.  BecUe, 
supra,  I  reserve  to  myself  the  right  to  con- 
sider the  grounds  on  which  those  cases 
were  decided  when  they  come  before  us  for 
proper  consideration. 

Stirling,  L.  J. — I  am  of  the  same  opinion. 
It  was  contended  in  the  first  place  by  Mr. 
Avory  that  s.  7  (2),  which  has  been  the 
subject  of  so  much  discussion,  was  ap- 
plicable only  in  the  absence  of  any  pro- 
vision as  between  the  owner  and  occupier 
of  the  lands.  The  answer  to  that  appears 
to  me  to  be  that  which  has  already  oeen 
given,  namely,  that  in  all  cases  where  there 
IS  a  legal  relationship  between  the  owner 
and  occupier^  either  expressly  or  by  implica- 
tion, there  is  some  provision  which  will 
decide  the  question  either  one  way  or  the 
other.  It  has  to  be  borne  in  mind  in 
dealing  with  this  section  that  this  portion 
of  sub-s.  (2)  applies  to  what  may  be  termed 
old  factories,  factories  which  came  into 
existence  or  the  constructions  of  which 
were  commenced  before  January  1st,  1892. 
I  cannot  think  that  that  construction  is 
the  true  construction  of  the  section.  Then 
I  think  in  his  reply  Mr.  Avory  rather 
departed  from  that,  and  wished  to  take  the 
view  that  it  was  an  additional  remedy  con- 
ferred on  an  owner,  for  it  is  the  owner  to 
whom  this  remedy  is  given.  If  the  owner 
had  a  legal  remedy  wliich  entitled  him  to 
sue  in  the  High  Court  for  the  whole  of  the 
expenditure  which  is  thrown  upon  him  by 
the  section,  to  the  High  Court  he  would  go. 
He  would  not  think  of  subjecting  himself 
to  the  jurisdiction  of  a  county  court  judge, 
who  would  take  all  the  circumstances  into 
consideration  and  make  such  order  as 
might  appear  to  the  court  to  be  just  and 
equitable.  He  would  only  adopt  this 
remedy  when  his  legal  right  to  it  was 
doubtful  or  non-existent.  On  tJie  other 
hand,  where,  by  the  existing  legal  rights, 
the  burden  fell  on  the  occupier  there  is  no 
corresponding  right  given  to  the  occupier 
at  all.  He  is  left  to  bear  what  may  be  an 
injustice  of  throwing  on  him  large  expendi- 
ture very  near  the  expiration  of  his  tenancy. 
That  I  refer  to  as  an  example.  When  one 
considers  such  matters  as  tnese,  one  comes 
to  the  conclusion  that  the  better  construc- 
tion is  that  which  was  put  upon  it  by 
Darling,  J.,  who  held  that  the  true  effect 
of  the  section  was  to  put  the  expenditure 
in  question  upon  the  owner,  and  leave  him 
to  bear  it  unless  he  was  relieved  from  it  to 
any  extent  by  the  county  court  judge^  who 
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after  hearing  all  the  circumstances  might 
think  fit  80  to  do.  It  appears  to  me  tnat 
this  is  the  real  construction  of  the  Act,  and 
consequently  there  is  no  jurisdiction  here  to 
relieve  the  owner. 

Appeal  dismis&ed. 

Solicitor  for  the  appellant :  Edward 
Betteley. 

Solicitors  for  the  respondents  :  Syrett 
and  Sons. 
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landlord  and  tenant "  was  held  to  make 
the  tenant  liable  for  the  whole  of  these 
eapenseSy  alt/iough  the  work  had  been 
done  by  the  landlord  at  the  tenant^s 
request  after  the  date  of  the  magistrate's 
order  under  s.  101  (8). 

Goldstein  v.  Hollingsworth,  [1904]  2  K.  B. 
578 ;  68  J.  P.  383,  and  Morns  v,  Beal, 
[1904]  2  K.  B,  685  ;  68  J.  P.  542,  dis- 
cussed and  followed. 
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March  18,  20,  1905. 

(Before  Warrington,  J.,  sitting  as  an 
additional  judge  of  the  King^  Bench 
Division.) 

Stuckey  and  Others  v.  Hooke. 

Factory  Acts— Underground  bakehouse — 
Expenses  of  structural  alterations — 
Order  of  apportionment  —  Work  done 
by  landlord  —  Covenant  by  tenant — 
"  Impositions  imposed  "  —  Jurisdiction 
—Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  s.  101. 

l^he  High  Court  has  jurisdiction  to  entertain 
a  suit  brought  tmder  a  covenant  in  the 
lease  by  the  landlord  against  the 
tenant  of  an  underground  bakehouse 
for  expenses  incurred  in  making  the 
structural  alterations  required  by  the 
local  authority  under  s,  101  of  the 
Factory  and  Workshop  Acty  1901, 
although  an  order  apportioning  the 
expenses  between  landlord  and  tenant 
has  been  made  by  a  court  of  summary 
jurisdiction  v/nder  s.  101  (8). 

Homer  v.  Franklin,  [1905]  1  K.  B.  479 ; 
69  J.  P.  117,  distinguished. 

A  covenant  by  the  tenant  "  to  bear  pay  and 
discharge  all  burdens  duties  assess- 
ments outgoings  and  impositions  im- 
ix>sed  upon  the  premises  or  upon  the 


Action  to  recover  £177  10«. 

The  plaintiffs  as  trustees  were  the  owners 
of  certain  premises,  including  a  baker's 
shop  and  an  under^ound  bakehouse,  used 
as  such  at  the  passing  of  the  Factory  and 
Workshop  Act,  1901  (1  Edw.  7,  c.  22),  and 
let  as  a  bakehouse  to  the  defendant  under 
a  lease,  which  had  more  than  four  years  to 
run  at  the  hearing  of  the  action.  The 
lease  contained  a  covenant  by  the  tenant 
during  the  term  "to  bear  pay  and  dis- 
charge all  burdens  duties  assessments  out- 
goings and  impositions  whatsoever  which 
now  are  or  shall  hereafter  be  rated  taxed 
charged  assessed  or  imposed  upon  the  said 
premises  or  upon  the  landlord  or  tenant  in 
respect  thereof."  The  district  council  had 
refused  to  grant  a  certificate  (under  s.  101  (2) 
of  the  above  Act)  that  the  premises  were 
suitable  for  use  as  an  underground  bake- 
house, unless  certain  structural  alterations 
were  made.  The  defendant  by  complaint 
applied  on  December  29th,  1903,  to  a  metro- 
politan magistrate  under  s.  101  (8)  for  an 
apportionment  of  the  exj)ense8  of  these 
alterations  between  himself  and  the  plain- 
tiffs. It  was  agreed  between  the  parties  that 
the  alterations  were  likely  to  cost  £200,  and 
the  magistrate,  on  Januanr  26th,  1904,  made 
an  order  fur  the  plaintiffs  to  pay  £150  of 
this  sum,  and  for  tne  defendant  to  pay  £50. 
The  alterations  were  carried  out  by  the 
plaintiffs  at  the  defendant's  request,  and 
actually  cost  £177  10«.,  the  sura  now 
claimed.  The  defendant  admitted  liability 
as  regards  £50,  which  he  had  paid  into 
court. 

Section  101  (8)  of  the  Factory  and  Work- 
shop Act,  1901,  is  as  follows  :  **  Where  any 
place  has  been  let  as  a  bakehouse,  and  the 
certificate  required  by  this  section  cannot 
be  obtained  unless  structural  alterations 
are  made,  and  the  occupier  alleges  that  the 
whole  or  part  of  the  expenses  of  the  altera- 
tions ought  to  be  borne  by  the  owner,  he 
may  by  complaint  apply  to  a  court  of  sum- 
mary jurisdiction,  and  that  court  may  make 
such  order  concerning  the  expenses  or  their 
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apportionment  as  appears  to  the  court  to  be 
just  and  equitable,  under  the  circumstances 
of  the  case,  regard  being  had  to  the  terms 
of  any  contract  between  the  parties,  or 
in  the  alternative  the  court  may,  at  the 
request  of  the  occupier,  determine  the 
lease/' 

J,  Eldon  BankeBy  K.C.,  and  R,  Cunning- 
ham Glen,  for  the  plaintiffs. — The  whole 
cost  of  the  alterations  was  an  imposition 
within  the  meaning  of  the  covenant,  and 
the  landlord  is  entitled  to  recover.  If  the 
tenant  had  himself  done  the  work  it  could 
not  be  contended  that  these  expenses  were 
not  an  imposition,  and  they  are  none  the 
less  so  because  the  work  was  done  by  the 
landlord  at  the  tenant\s  request.  The 
inference  from  that  request  is  that  the 
work  was  to  be  done  upon  the  terms  con- 
tained in  the  magistrate  s  order,  with  what- 
ever consequences  may  follow  therefrom. 
Goldstein  v.  Hollingsworth^  [1904]  2  K.  B. 
578,  concludes  this  case. 

IT.  0.  Banckwerts,  K.C.,  and  JD,  M.  Kerly 
for  the  defendant.— The  court  has  no  juris- 
diction to  entertain  a  suit  on  the  covenant 
for  these  expenses,  the  magistrate  having 
made  an  order  for  apportionment  under 
8.  101  (8).    See  Ilwner  v.  Franklin,  [1905] 

1  K.  B.  479  ;  69  J.  P.  117.  Though  that  caae 
was  decided  upon  s.  14  (4)  of  the  Act,  the 
principles  there  laid  down  apply  also  to 
8.  101  (8). 

Warrington,  J.— In  that  case  Romer, 
L..r.,  expressly  reserved  the  question  of 
jurisdiction  raised  in  Goldstein  v.  Hollings- 
worth,  supray  and   Af orris  v.  Beal,  [1904] 

2  K.  B.  585.  These  two  cases  are  decisions 
of  a  Divisional  Court  upon  the  section  now 
under  discussion,  and  I  am  bound  to  follow 
them.  The  decision  in  Homer  v.  Franklin, 
supra,  was  ^iven  by  the  Court  of  Appeal,  it 
is  true,  but  it  was  upon  a  different  section. 

Danckwerts,  K.C.,  continuing.— Upon  the 
question  whether  the  expenses  here  are 
within  the  covenant,  Goldstein  v.  Hollings- 
wortK  szipra,  and  Morris  v.  Beal,  suj/ra, 
distinguishable,  because  here  the 
expense  was  voluntarily  incurred  by  the 
landlord  at  the  tenant's  renuest,  and  the 
work  was  not  done  until  after  tne  magistrate's 
order.  Moreover,  the  money  paid  by  request 
is  not  recoverable  except  where  there  is  also 
a  promise  for  repayment.  The  inference  here 
is  that  there  was  an  agreement  between  the 
parties  that  the  landlord  should  pay  three- 
quarters  of  the  expenses.  Moreover,  the 
word  in  the  covenants  in  these  cases  was 
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"  payable " ;  here  it  is  "  imposed,"  and  ex- 
penses voluntarily  incurred  cannot  be  said 
to  have  been  imposed.  [They  also  cited 
Wakefield  Corporation  v.  Cooke,  [1903] 
1  K.  B.  417 ;  [1904]  A.  C.  31  ;  Badeock  v. 
Bunt  (1888),  22  Q.  B.  D.  145  ;  E.  v.  Bolton 
(1841),  1  Q.  B.  66.] 

Warrington,  J.,  after  stating  the  facts 
and  reading  the  covenant  in  the  lease,  and 
s.  101  (8),  continued  :  I  have  to  decide 
whether  the  expenses  of  making  structural 
alterations  in  tnis  underground  bakehouse, 
which  is  admitted  to  have  been  let  as  a 
bakehouse,  are  to  be  treated  as  a  burden, 
imposition  or  outgoing  imposed  on  the  pre- 
mises or  on  the  landlord  or  tenant  of  the 
premises.  Putting  aside  for  the  moment 
the  special  circumstances  of  the  present 
case,  I  am  of  opinion  that  the  question  is 
covered  by  the  decision  in  Goldstein  v. 
Jlollingsworth,  supra.  There  the  question 
arose  in  this  way :  Certain  premises  were 
let  as  a  bakehouse,  and  the  occupier  had 
applied  to  the  magistrate  to  apportion  the 
expenses  of  the  alterations  necessary  in 
order  to  obtain  a  certificate  under  s.  101. 
The  magistrate  held  that  these  expenses 
were  impositions  and  outgoings  payable 
under  a  covenant  in  the  lease,  and  refused 
to  make  an  order  for  apportionment.  It 
was  held  that  the  magistrate  was  right  in  so 
refusing,  having  regard  to  the  terms  of  the 
contract  between  the  parties  ;  and  in  order 
so  to  hold,  the  court  nad  come  to  the  con- 
clusion that  the  contract  excluded  the 
apportionment.  This  is  clear  from  all  the 
judgments  in  the  case,  especially  from  that 
of  Wills,  J.,  who  said,  at  p.  583  :  "  The 
only  question  left  for  us  to  consider  is 
whether  these  expenses  were  an  imposition 
or  outgoing  within  the  meaning  of  the 
covenant,  and  that  point  has  been  prac- 
tically decided  in  Foulger  v.  Arding,  [1902] 
1  K.  B.  700,  while  in  Monk  v.  Arnold,  [1902] 
1  K.  B.  761,  it  seems  to  have  been  taken  for 
granted  that  very  similar  expenses  were  an 
outgoing."  In  the  present  case  special 
circumstances  occur.  The  occupier  brought 
his  complaint  under  s.  101  (8)  on  December 
29th,  1903.  On  January  26th,  1904,  the 
magistrate  ordered  the  exi)enses  of  the 
structural  alterations  to  be  apportioned — 
three-quarters  of  the  sum  which  the  altera- 
tions were  expected  to  cost  were  to  be  paid 
by  the  owner,  and  one-quarter  by  the 
occupier.  After  the  order  was  made  (both 
parties  believing  it  to  be  correct)  the  owner 
did  the  work,  snowing  to  the  occupier  the 
plans  and  other  documents  according  to 
which  the  work  was  to  be  done.    I  draw 


Digitized  by 


Google 


MAGISTEBIAL  CASES. 


Stuc?kby  and  Othess  V.  HOOKE. 

from  these  circumstances  the  inference  of 
fact  that  both  parties  proposed  to  act  on  the 
magistrate's  order.  Now,  Goldstein^s  Ccue^ 
supra,  and  that  of  Morris  v.  Beal,  supra, 
both  of  which  were  decided  after  the  magis- 
trate made  his  order  regarding  the  premises 
now  in  question,  show  that  the  magistrate 
was  wrong  in  apportioning  any  part  of  the 
expenses  on  the  owner.  I  am  not  sure  that 
the  head-note  of  Morris  v.  Beal,  supra,  in 
the  Law  Heports  is  right  in  saying  that 
it  was  there  neld  that  the  magistrate  had 
**no  jurisdiction  to  make  an  order,"  and 
I  assume  that  all  that  case  says  is  that  the 
magistrate's  order  was  a  wrong  order.  I 
assume  so  here,  and  hold  that  the  order 
made  by  the  magistrate  regarding  these 
premises  was  a  wrong  order  and  not  a  void 
order  j  that  is,  not  that  it  was  made  without 
jurisdiction,  but  that  jurisdiction  was 
"wrongly  exercised.  The  result  here  is,  that 
the  parties  having  acted  on  the  magistrate's 
order  with  aU  its  consequences,  the  expenses 
in  question  are  a  burden,  imposition  or  out- 
going imposed  upon  the  landlord  within 
the  meaning  of  the  covenant  in  the  lease, 
and  the  landlord  is  therefore  entitled  to 
judgment. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs:  Gellatly  <fc 
Sons. 

Solicitors  for  the  defendant  :  Young  & 
Sons. 
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(Before  Alverstone,  L.C.J.,  Kennedy  and 
Ridley,  J  J.) 

January,  18,  1905. 

Visiting  Committee  of  the  Suffolk 
County  Lunatic  Asylum  v.  Guar- 
dians OF  THE  Poor  of  the  Notting- 
ham Union. 

Lunacy  —  Pauper  lunatic  —  Expenses  of 
maintenance — Order  of  adjuaication  of 
settlement— Order  for  payment  of  main- 
tenance —  Action  to  recover  expenses 
of  maintenance — Admission  of  evidence 
as  to  order  of  adjudication  being  bad 
and  as  to  acquisition  of  settlement  since 
such  order— Lunacy  Act,  1890  (53  <b 
54  Vict.  c.  5),  ss.  287,  289,  314. 

Upon  an  auction  brought  under  s.  314  of  the 
Lunacy  Act,  1890,  to  recover  on  an 
order  of  justices  under  s,  287  for  pay- 
fnent  of  the  expenses  of  maintenance  of 
a  pauper  lunatic,  a  county  court  judge, 
as  there  wcls  a  previous  order  of  adjudi- 
cation of  settlement  under  s,  289  still 
in  force  at  the  time  of  action  brought, 
refused  to  admit  evidence  that  the 
pauper  lunatic  had,  since  the  order  of 
adjudication,  acquired  a  fresh  settle- 
ment or  that  the  order  of  adjudication 
toas  bad,  holding  that  his  court  was  not 
the  proper  tribunal  to  decide  the  ques- 
tion of  settlement,  and  that  he  must  act 
upon  the  order  of  adjudication. 

Held,  that  this  decision  was  right. 


Appeal  by  the  defendants,  the  ^ardians 
of  the  poor  of  the  Nottingham  Union,  from 
the  judgment  of  his  Honour  Judge  Eardley 
WiLMOT,  in  an  action  brought  in  the  county 
court  of  Suffolk  by  the  plaintiffs,  the  visit- 
ing committee  of  the  Suffolk  County 
Lunatic  Asvlum,  to  recover  the  sum  of 
£27  8«.  for  the  expenses  of  maintenance  of 
a  pauper  lunatic  in  the  said  asylum. 

It  appeared  that  the  case  of  this  pauper 
lunatic  had  been  four  times  before  the 
High  Court 

On  December  10th,  1890,  Charles  Mansell, 
Esq.,  a  magistrate  for  the  county  of  Suffolk, 
made  an  order  that  the  pauper  lunatic, 
Susannah  Everson,  who  was  then  residing 
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in  the  Stow  Union,  should  be  received  in 
the  Ipswich  Borough  Lunatic  Asylum,  there 
being  no  room  in  the  Suffolk  County 
Lunatic  Asylum,  and  on  the  same  day  the 
pauper  lunatic  was  accordingly  removed 
from  Stowmarket,  in  the  Stow  Union,  to 
the  said  Ipswich  Asylum,  by  a  relieving 
officer  of  the  Stow  Union. 

On  March  16th,  1891,  two  visitors  of  the 
Suffolk  County  Lunatic  Asylum  at  Melton 
made  an  order  for  the  removal  of  the  pauper 
lunatic  from  the  Ipswich  Asylum  to  the 
said  county  asylum,  and  she  was  accordingly 
removed  into  the  county  asylum  on  March 
19th,  1891,  where  she  has  remained  ever 
since. 

On  June  15th,  1891,  the  guardians  of  the 
poor  of  the  Stow  Union  obtained  at  a  petty 
sessional  court  then  held  for  the  petty 
sessional  division  of  Stow  in  the  county  of 
Suffolk,  an  order  of  justices  under  s.  289  of 
the  Lunacy  Act,  1890  (53  &  54  Vict.  c.  5), 
adjudicating  the  settlement  of  the  pauper 
lunatic  to  be  in  the  parish  of  St.  Mary  in 
the  borough  of  Nottingham  in  the  Notting- 
ham Union,  and  the  guardians  of  the 
Nottingham  Union  were  thereby  ordered  to 
pay  to  the  treasurer  of  the  Suffolk  County 
Asylum  for  the  reasonable  charges  of  the 
future  lodging,  maintenance^  medicine, 
clothing,  and  care  of  the  lunatic,  so  long  as 
she  should  be  confined  in  the  said  asylum, 
the  sum  of  14«.  by  the  week,  or  such  other 
sum  as  should  thereafter  be  lawfully  fixed 
as  the  weekly  sum  in  respect  of  the  pauper 
lunatics  in  such  asylum. 

From  this  order  the  guardians  of  the 
Nottingham  Union  appealed  to  the  court  of 
quarter  sessions  for  the  county  of  Suffolk, 
but  that  court  on  October  23rd,  1891. 
dismissed  the  appeal,  and  amended  and 
confirmed  the  order  of  petty  sessions.  On 
April  12th,  1892,  the  order  of  the  court  of 
quarter  sessions  was  quashed  on  certiorari, 
upon  the  ground  that  one  of  the  justices 
taking  part  in  the  hearing  and  determina- 
tion of  the  appeal  was  interested  in  the 
subject  matter  as  being  himself  an  ex  officio 
guardian  of  the  Stow  Union  and  a  large 
ratepayer  in  that  union,  but  it  appears  that 
the  order  of  petty  sessions  was  not  removed 
or  quashed,  not  being  included  in  the 
certiorari. 

On  July  1st,  1892,  the  court  of  quarter 
sessions  for  the  county  of  Suffolk  on  the 
motion  of  the  guardians  of  the  Stow  Union 
purported  to  make  an  order  dismissing  the 
said  appeal  of  the  guardians  of  the  Notting- 
ham Union  made  on  October  23rd,  1891. 
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This  order  of  quarter  sessions  of  July  Ist, 
1892,  was  quashed  on  certiorari,  on  the 
ground  of  want  of  jurisdiction  as,  no  con- 
tinuances having  been  entered  into,  there 
was  no  appeal  before  the  court. 

On  December  5th,  1896,  an  order  was 
made  by  two  justices  of  the  county  of 
Suffolk,  being  visitors  of  the  county  asylum 
under  s.  287  of  the  Lunacy  Act,  1890,  for 
payment  of  the  expenses  of  maintenance  of 
the  pauper  lunatic  by  the  guardians  of  the 
Stow  Union.  Thereupon  the  present 
plaintiffs  brought  an  action  in  the  county 
court  against  the  guardians  of  the  Stow 
Union  under  8.314  of  the  Lunacy  Act,  1890, 
to  recover  such  expenses.  The  county 
court  judffe  refused  to  go  behind  the  order 
made  under  s.  287  and  gave  judgment  for 
the  plaintiffs  ;  but  his  decision  was  reversed 
on  appeal,  the  court  holding  that  the 
county  court  judge  was  bound  to  take 
notice  of  a  previous  order  of  adjudica- 
tion of  settlement  still  in  force  at  the  date 
of  and  inconsistent  with  a  subsequent  order 
under  s.  287.  See  Visiting  Committee  of 
the  Suffolk  County  Lunatic  Asylum  v. 
Guardians  of  the  Poor  of  the  Stow  Union 
(1897),  61  J.  P.  328.  A  new  trial  was 
granted,  but  no  proceedings  were  taken. 

On  August  4tn,  1904,  an  order  was  made 
by  two  justices  of  the  county  of  Suffolk, 
under  s.  287  of  the  Lunacy  Act,  1890,  for 
payment  of  the  expenses  of  maintenance 
of  the  pauper  lunatic  by  the  guardians 
of  the  Nottingham  Union.  The  plaintiffs 
brought  an  action  in  the  county  court 
under  s,  314  of  the  Lunacy  Act,  1890,  to  re- 
cover certain  expenses  of  the  maintenance 
of  the  pauper  lunatic  in  their  asylum. 
The  said  expenses  were,  from  October  1st, 
1903,  to  December  31st,  1903,  £9  4«.  ;  from 
January  1st,  1904,  to  March  31st,  1904, 
£9  2s.  ;  and  from  April  1st,  1904,  to  June 
30th,  1904,  £9  2«.,  being  £27  8«.  in  all. 

The  notes  of  the  learned  county  court 
judge,  after  dealing  with  the  history  of  the 
case,  proceeded  :  "  The  defendants  take  the 
objection  that  the  plaintiffs  are  out  of  time 
with  regard  to  the  first  two  items  of 
£9  4«.  and  £9  2s,  See  s.  1  of  22  &  23  Vict 
c.  49.  But  see  s.  289  of  53  Vict.  c.  5.  Mr. 
Stevenson  ^^  {for  the  defendants)  **  also  con- 
tends that  the  original  order  of  petty  ses- 
sions can  now  be  reviewed  here  in  this 
trial,  and  proposes  to  give  evidence  of  some 
other  settlement.  I  refuse  to  hear  such 
evidence  of  a  subsequent  settlement,  as  I 
hold  that  the  order  of  petty  sessions  holds 
good  until  appealed  against  and  quashed. 
Notice  of  August  4th,  1904,  admittc^d. 
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"  As  to  order  of  June  I5th,  1891  : 

"  Mr.  Townshend  Cobbold,  clerk  of  peace, 
Suffolk. — I  have  records  of  quarter  ses- 
sions. I  produce  order  of  June  15th,  1891, 
signed  by  two  justices  .  .  .  adjudging 
settlement  of  pauper  lunatic  to  be  in 
Nottingham  Union,  and  ordering  payment 
of  14*.  a  week,  etc. 

"  Cross-examined. — I  was  present  part  of 
the  time  at  the  appeal  to  quarter  ses- 
sions. The  justices  ordered  tne  insertion 
of  certain  words  in  the  order.  On  appeal 
to  Queen's  Bench  that  order  was  quasned 
for  informality.  A  further  api)eal  was 
made  to  quarter  sessions,  which  was 
quashed,  and  nothing  further  has  been 
done.  The  pauper  lunatic  was  first  con- 
fined in  asylum  in  December,  1890,  and 
been  there,  I  believe,  ever  since  without  a 
break.  The  order  of  December,  1896,  was 
served  on  the  Stow  Guardians.  That  was 
an  order  similar  to  the  one  of  August  last. 
Nothing  has  been  paid  under  that  order. 

"  Mr.  Henry  Gaffeney,  clerk  to  the  asylum 
at  Melton. — Susannah  Everson  has  been 
continuously  in  the  asylum  since  March, 
1891. 

"Cross-examined. — She  had  been  in  in 
1888  as  a  pauper  lunatic. 

"She  was  then  charged  to  the  Stow 
Union"  [Mr.  Fat/ser,  for  the  plaintiffs, 
objects  to  his  evidence.]  "She  has  never 
left  asylum  since  March,  1891. 

"  Mr.  Stevenson  proix>ses  to  call  evidence 
to  show  the  order  was  bad  on  the  face  of  it. 
Proposes  to  put  in  evidence  the  grounds  of 
the  settlement  in  order  to  show  they  are 
bad — material  words  omitted,  etc.  Pro- 
poses to  tender  evidence  to  show  that  this 
pauper  had  acquired  a  subsequent  settle- 
ment in  Stow  by  desertion  prior  to  order  of 
1891.  Proposes  to  call  evidence  to  show 
that  this  lunatic  did  in  effect  acquire  a 
fresh  settlement  through  her  husband.  He 
prays  in  aid  the  order  of  1896  upon  Stow 
Union. 

"  I  hold  that  this  is  not  the  proper 
tribunal  to  decide  the  question  of  settle- 
ment, and  hold  the  order  of  June  15th, 
1891,  is  good  until  appealed  against  and 
quashed  at  quarter  sessions.  I  hold  that 
the  two  first  items  are  barred  by  lapse  of 
time,  and  give  judgment  for  £9  2«.  only. 
Leave  to  appeal  if  necessary  to  give  it. 
Costs  on  higher  scale  under  s.  119." 

From  this  decision  the  defendants  ap- 
pealed. 

By  s.  286  (1)  of  the  Lunacy  Act,  1890 
(53  &  64  Vict.  c.  5),  it  is  enacted  that 
"Where   a  pauper  lunatic   is  sent  to  an 
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institution  for  lunatics  ...  he  shall  be 
deemed  to  be  chargeable  to  the  union  from 
which  he  was  sent,  until  it  has  been  estab- 
lished, as  by  this  Act  provided,  that  the 
lunatic  is  settled  in  some  other  union.  .  .  ." 

By  s.  287  (1) :  "  The  justice  by  whom  any 
pauper  lunatic  is  sent  to  any  institution 
for  lunatics  under  this  Act,  or  any  two 
justices  of  the  county  or  borough  in  which 
the  institution  for  lunatics^  where  any 
pauper  lunatic  is  confined  is  situate,  or  from 
any  part  of  which  any  pauper  lunatic  has 
been  sent,  or  any  two  justices,  being  visitors 
of  such  institution,  may  make  an  order 
upon  the  guardians  of  the  union  to  which 
the  lunatic  is  chargeable,  for  payment  to 
the  treasurer,  or  manager  of  the  institu- 
tion, of  the  reasonable  charges  of  the 
lodging,  maintenance,  medicine,  clothing, 
and  care  (in  this  Act  referred  to  as  the 
expenses  of  maintenance)  of  such  lunatic. 

"  (2)  Any  such  order  may  be  retrospective 
or  pro8i)ective,  or  partly  retrospective  and 
partly  prospective. 

"(3)  An  order  under  this  section  shall 
not  be  subject  to  appeal." 

By  s.  288 :  "  Any  two  justices  for  the 
county  or  borough  in  whicn  an  institution 
for  lunatics  where  a  pauper  lunatic  is  or 
has  been  confined  is  situate,  or  to  which 
such  institution  being  an  asylum  wholly 
or  in  part  belongs,  or  from  any  part  of 
which  any  pauper  lunatic  is  or  has  been 
sent  for  confinement,  may,  at  any  time 
inquire  into  the  settlement  of  the  pauper 
lunatic." 

By  s.  289  :  "  If  satisfactory  evidence  can 
be  obtained  as  to  such  settlement  in  any 
union,  such  justices  shall,  by  order,  adjudge 
the  settlement,  and  order  the  guardians  of 
the  union  ...  it'  the  lunatic  is  still  in  con- 
finement. Also  to  pjay  to  the  treasurer  or 
manager  of  the  institution  the  reasonable 
expenses  of  the  future  maintenance  of  such 
lunatic." 

By  s.  290,  if  the  settlement  cannot  be 
ascertained  a  pauper  lunatic  may  be  made 
chargeable  to  a  borough  or  county,  and  by 
sub-s.  (4) :  "  Ever^  local  authority  to  whom 
a  pauper  lunatic  is  adjudged  to  be  charge- 
able may  at  any  time  therejifter  inquire  as 
to  the  union  in  which  the  lunatic  is  settled, 
and  may  procure  him  to  be  adjudged  to  be 
settled  m  any  union." 

By  s.  314  (2) :  "  If  the  guardians  upon 
whom  any  such  order  is  made  refuse  or 
neglect  for  such  time  as  aforesaid  "  (twenty 
days  after  due  notice  of  such  order)  "  to  pay 
the  money,  the  sanie,  together  with  the 
expenses  of  recovering  the  same,  ma]^  be 
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recovered  by  an  action  at  law  or  by  any 
other  proceeding  in  any  such  court "  (court 
of  competent  jurisdiction), 

*'(3)  In  case  of  any  such  action  or  pro- 
ceeding, no  objection  shall  be  taken  to  any 
default  or  want  of  form  in  any  order  for 
reception  or  maintenance,  or  in  any  certifi- 
cate or  adiudication  under  this  Act,  if  such 
order  or  adjudication  has  not  been  appealed 

X'nst,  or  if  appealed  against  has  been 
med." 

W.  H,  Stevenson^  for  the  appellants,— 
First,  the  learned  county  court  judge  was 
wrong  in  refusing  to  allow  the  appellants  to 
adduce  evidence  that  the  pauper  lunatic 
had  since  the  order  of  adjudication  of  settle- 
ment, dated  June  15th,  1891,  acquired  a 
fresh  settlement.  An  order  for  payment  of 
the  expenses  of  maintenance  unaer  s.  287 — 
in  this  case  the  order  of  August  4th,  1904 — 
can  be  questioned  in  an  action  for  the  re- 
covery of  the  expenses  of  maintenance  by 
showing  that  the  pauper  lunatic  has  acquired 
a  settlement  previous  to  such  order  and  in- 
consistent with  it  {Visiting  Committee  of 
the  Sufolk  County  Lunatic  Asylum  v. 
Guardians  of  the  Stow  Union  (1897), 
61  J.  P.  328 ;  Finch  v.  Guardians  of  the 
York  Union  (1876),  36  L.  T.  (n.s.)  360) 
The  learned  county  court  judge  has  again 
refused  to  go  behind  an  order  made  under 
s.  287.  [Alverstone,  L.C.J.— Has  he  not 
gone  behind  the  order  under  s.  287  to  the 
order  of  adjudication  of  settlement  ?  Can 
the  order  ot  adjudication  of  settlement  be 
questioned  in  such  an  action  ?  In  the 
action  against  the  guardians  of  the  Stow 
Union,  61  J.  P.  328,  the  order  under  s.  287 
was  inconsistent  with  the  order  of  adjudica- 
tion of  settlement.]  That  case  decides  the 
learned  county  court  judge  can  go  behind 
the  order  under  s.  287  to  the  proper  settle- 
ment of  the  pauper  lunatic.  Tne  appellants 
desired  to  give  evidence  of  that  settlement 
— to  show  that  after  the  order  of  1891  and 
before  the  order  of  1904,  the  pauperis 
husband  acquired  a  settlement  in  the 
Basford  Union,  and  that  therefore  she  was 
there  settled.  Such  evidence  should  have 
been  admitted,  for  it  was  a  defence  to  the 
action  to  show  the  pauper  lunatic  was  not 
settled  in  the  Nottingham  Union.  The 
order  of  adjudication  of  settlement  of 
June  15th,  1891,  was  only  evidence  of  the 
settlement  of  the  pauper  lunatic  at  that 
time.  I  adopt  the  argument  of  Mr.  Mac- 
morran  in  Suffolk  County  Asylum  v.  Stow 
Unum  (1897),  61  J.  P.  328:  "Previous 
orders  of  adjudication  cannot  be  conclusive 
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because  there  may  have  been  a  change  of 
settlement."  See  B,  v.  Inhabitants  of 
Kenilworth  (1788),  2  T.  R.  598.  [Alver- 
stone, L.C. J.  —  Cannot  the  Nottingham 
Union  endeavour  to  obtain  a  fresh  order 
of  adjudication  on  the  Basford  Union?] 
Yes,  if  they  gave  relief  and  the  pauper 
lunatic  became  in  fact  chargeable  to  the 
Nottingham  Union.  But  such  a  proceeding 
might  be  an  admission  of  the  legality  of  the 
order  of  adjudication  of  settlement  of  June 
15th,  1891. 

Further,  the  learned  county  court  judge 
was  wrong  in  refusing  to  allow  the  ap])el- 
lants  to  show  that  the  order  of  adjudication 
of  settlement  in  1891  was  bad  as  it  was 
made  by  justices  in  ignorance  of  the  material 
fact,  that  in  1888  tne  pauper  lunatic  had 
been  relieved  by  the  guardians  of  the  Stow 
Union.  The  order,  therefore,  created  no 
estoppel.  See  Mr.  Gaffeney's  evidence  in 
the  county  court  (Heath  v.  Overseers  of 
Weaverham^  [1894]  2  Q.  B.  108 ;  58  J.  P. 
557).  [Alverstone,  L.C.J.— Was  not  the 
order  of  1891  held  good  in  the  action 
against  the  guardians  of  the  Stow  Union, 
6lJ.  P.  328  ?T  That  was  admitted.  TAlver- 
stone,  L.C.J.— We  need  not  trouole  you 
on  the  second  point,  Mr.  Poyser.  Neitner 
the  Basford  Union  nor  the  Stow  Union 
were  before  the  court  in  this  action  V\  No  ; 
but  the  decision  of  the  county  court  judge 
would  not  bind  them. 

A,  H,  Poyser,  for  the  respondents. — The 
county  court  is  not  the  proper  tribunal  to 
decide  the  question  of  settlement,  and  the 
learned  county  court  judge  was  bound  by 
the  order  of  adjudication  of  June  15th, 
1891.  The  appellants'  proper  course  was  to 
proceed  under  ss.  288  and  289  of  the  Lunacy 
Act,  1890,  supra.  See  West  Derby  Union  v. 
Vestiy  of  Liverpool  (1882),  46  J.  P.  372  ; 
and  B.  v.  Bruce  and  Bramley  Guardians^ 
[1892]  2  Q.  B.  136 ;  56  J.  P.  567.  [He  was 
stopped.] 

[Sections  290  (4)  and  303  of  the  Act  were 
also  cited.] 

W.  H,  Stevenson,  in  reply. 

Alverstone,  L.C. J.— I  always  feel  great 
difficulty  in  dealing  with  pauper  removal 
cases  ;  but,  as  far  as  I  can  forni  an  opinion, 
I  have  come  to  the  conclusion  that  the 
decision  of  the  learned  county  court  judge 
Avas  right.  There  was  an  order  made  on 
June  15th,  1891,  under  s.  289  of  the  Lunacy 
Act,  1890,  adjudicating  the  settlement  of 
this   pauper,   Susannah   Everson,    in    the 
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Nottingham,  in  the  Nottingham  Union. 
That  order  was  appealed  against,  and  for 
the  purposes  of  to-day  must  be  taken  as 
having  been  confirmed.  That  was  certainly 
the  view  which  Hawkins  and  Wright,  JJ,, 
took  in  the  case  to  which  we  have  been 
Teferred—Suffblk  County  Asylum  v.  Guar- 
dians of  the  Stow  Union  (1897),  61  J.  P.  328. 
It  is  true  that  that  ca?e  proceeded  upon 
some  sort  of  admission ;  still  at  the  same 
time  the  plaintiffs  must  have  thought  it 
would  have  been  in  their  interest  to  have 
protested,  because  they  were  endeavouring 
to  make  the  Stow  Union  liable  upon  a 
visitors'  order.  All  I  say  is  that  that  was 
the  view  which  was  taken  by  Hawkins 
and  Wright,  JJ.,  and  it  seems  to  me  that 
for  the  purposes  of  to-day  it  must  be  taken 
that  that  order  stands.  Mr.  Stevenson  has 
strenuously  urged  before  us  that  he  ought 
to  be  allowed  to  show  in  these  proceedings 
in  the  county  court  that  since  the  vear  1891 
circumstances  have  supervened  which  have 
changed  the  settlement  from  that  which  was 
adjudicated  upon,  or,  perhaps,  to  put  it  more 
fairly  to  him,  have  given  the  pauper  a  fresh 
settlement.  And  if  I  had  come  to  the  con- 
clusion that  there  was  no  other  means  of 
getting  the  matter  put  right,  then  I  think 
the  argument  in  Finch  v.  Guardians  of 
York  Union  (1876),  35  L.  T.  (n.s.)  360. 
might  have  had  some  application,  because  if 
there  were  no  other  means  of  getting  the 
matter  set  right,  it  would  be  strong  ground 
for  contending  that  the  learned  judge  of  the 
county  court  whose  judgment  was  sought 
ought  to  have  a  right  of  investigating  the 
matter.  But  it  seems  to  me  that,  looking  at 
the  decision  in  West  Derby  Union  v.  Vestry 
of  Liverpool,  which  is  shortly  reported  in 
46  J.  P.  at  p.  372,  and  to  the  observations  of 
Wright,  J.,  in  B.  v.  Bruce,  [1892]  2  Q.  B. 
136  ;  56  J.  P.  567,  and  to  ss.  288  and  289  of 
the  Lunacy  Act,  1890,  they  all  point  to  the 
conclusion  that  the  union  affected  by  an 
order  would  have  the  right  of  applying  for  a 
fresh  abjudication  of  settlement,  if  the  state 
of  facts  is  such  that  they  are  justified  in 
saying  that  the  operation  of  the  original 
order  nas  come  to  an  end  or  ought  to  be 
terminated  because  a  fresh  state  of  facts 
has  arisen.  Therefore,  if  Mr.  Stevenson  was 
right,  the  proper  course  was  to  apply  to  get 
the  original  order  of  1891  set  aside  in  the 
sense  of  being  no  longer  operative,  by 
obtaining  an  abjudication  that  the  pauper 
was  setfled  elsewhere.  The  cases  which 
have  been  decided  upon  visitors*  orders 
have  no  bearing  upon  this  particular 
question.     Those  are  orders  maac  by  the 
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visiting  justices  upon  the  union  on  which 
the  lunatic  is  chargeable,  and  therefore 
those  orders  are  not  subject  to  any  appeal 
at  all,  and  are  mere  ministerial  acts.  It  is 
quite  a  different  proposition  to  contend  that 
you  may  show  that  the  order  adjudicating 
the  settlement  is  inconsistent  with  the  order 
made  by  the  visiting  justices,  because  the 
statute  only  allows  tne  visiting  justices  to 
make  the  order  upon  the  union  to  which  the 
lunatic  is  chargeable.  If  the  lunatic  is 
chargeable  upon  a  settlement  order  and  it 
turns  out  that  the  order  of  the  justices  is 
made  upon  another  union,  it  seems  to  me 
obvious  that  that  can  be  brought  forward  in 
an  action.  Once  there  is  power  to  get  a 
competent  decision  as  to  whether  a  new 
settlement  has  arisen  by  a  new  state  of 
facta  existing,  then  Mr.  Stevenson  is  met 
with  this  formidable  difficulty — ^that  in 
effect  he  would  be  trying  to  get  a  decision 
to  put  the  liability  to  pay  the  expenses 
upon  some  union  not  represented  oefore 
the  court.  I  think  the  view  that  the 
learned  county  court  judge  took  was  right 
that  relms  sic  stantibus,  the  order  of  1891 
bound  him,  and  that  the  order  of  the 
justices  made  thereon  must  be  enforced. 
Upon  the  other  point,  I  am  clear  that  Mr. 
Stevenson  is  not  entitled  to  raise  in  this 
action  any  question  as  to  the  merits  of  the 
order  of  1891  or  to  question  the  grounds 
upon  which  that  order  was  made.  Therefore 
I  think  that  this  appeal  must  be  dismissed. 

Kennedy,  J.— I  am  of  the  same  opinion. 

Ridley,  J.— I  am  of  the  same  opinion. 
Appeal  dismissed. 

Solicitors  for  the  appellants:  Hind  and 
Robinson,  for  Rorke  and  Jackson,  Notting- 
ham. 

Solicitors  for  the  respondents :  H.  M.  F. 
White,  for  A.  ToAvnshend  Cobbold,  Ipswich. 
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January  21,  31,  1905. 
Rex  v.  Henry  John  Lawson. 


Criminal  law — "  Manager  "  of  a  public  com- 

Einv — Manager  de  facto  not  de  jure — 
lability  to  conviction  under  s.  84  of 
the  Larceny  Act,  1861  (24  &  25  Vict, 
c.  96) — Omission  of  facts  from  case — 
Application  to  judge— Power  of  court 
to  send  case  back  to  be  restated  (11  & 
12  Vict.  c.  78)— Practice. 

A  person  who  is  in  jfact  the  manager  of  a 
public  comjxmy  is  liable  to  be  convicted, 
as  such  manager,  of  offences  under  s.  84 
of  the  Larceny  Act,  186} ,  although  he 
had  never  been  ap2X)inted  manager,  and 
.  the  articles  of  association  of  the  copi- 
pany  contained  provisions  empowering 
the  directors  to  appoint  a  manager. 

If  there  is  any  important  omission  from  a 
case  stated  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved,  the 
parties  ought  to  communicate  with  the 
judge  who  stated  the  case,  and  ask  him 
to  insert  the  omitted  matter  if  he  thinks 
it  requisite.  The  court  has  jxywer  to 
send  a  case  back  to  the  judge  to  be  re- 
stated, but  it  will  not  do  so  unless  a  vital 
fact  proved  at  the  trial  is  omitted.  The 
court  refused  to  send  a  case  back  where 
the  allegations  complained  of  as  in- 
correct were  only  matters  of  narrative 
leading  up  to  the  point  submitted. 

Case  stated  for  the  opinion  of  the  Court 
for  the  consideration  of  Crown  Cases  Re- 
served, by  A.  T.  Lawrence,  J. 

1,  Henry  John  Lawson  was  tried  before 
me  on  November  22nd,  1904,  and  following 
davs  at  the  Central  Criminal  Court  on  an 
indictment  charging  him  under  s.  84  of  the 
Larceny  Act,  1861,  with  unlawfully  making, 
circulating,  and  publishing  written  state- 
ments false  to  his  knowledge  with  intent  to 
induce  persons  to  become  shareholders  in 
the  Electric  Tramways  Construction  and 
Maintenance  Company,  Limited. 

2.  The  said  company  was  a  limited  com- 
pany registered  under  the  Companies  Acts, 
1862—1900. 
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3.  The  articles  of  a&wciation  (which  were 
put  in  evidence,  and  may  be  referred  to  as 
part  of  this  case)  contained  provisions  em- 
powering the  board  to  appoint  a  manager. 

4.  No  minute  of  the  board  appointing  a 
manager  was  in  existence,  and  there  was  no 
evidence  of  any  actual  appointment  of  the 
prisoner  as  manager  by  the  directors  of  the 
company. 

5.  The  nominal  capital  of  the  company 
was  £250,000,  divided  into  250,000  shares  of 
£l  each.  The  issued  capital  consisted  of 
55,000  shares,  issued  as  fully  paid. 

6.  The  whole  of  these  shares,  with  the  ex- 
ception of  about  5,000,  were  held  by  prisoner 
or  his  nominees. 

7.  The  prisoner  had  given  the  then  exist- 
ing directors  their  share  qualifications,  and 
the  said  directors  had  executed  blank  trans- 
fers of  such  shares,  and  lodged  the  same 
with  the  prisoner. 

8.  The  prisoner,  with  the  assent  and  con- 
currence of  the  directors,  dictated  the  policy 
of  the  company,  and  managed  its  affairs. 
He  also  paid  the  expenses  of  publishing  the 
incriminated  matter. 

9.  The  indictment,  counts  8—16  inclusive, 
charged  the  prisoner  with  publishing  in  the 
Financial  News,  the  Statist,  and  a  certain 
report  or  circular,  certain  false  statements. 
The  indictment  and  the  exhibits  containing 
the  said  statement  may  be  referred  to  as 
part  of  this  case. 

10.  The  prisoner  submitted  that  he  was 
not  a  "manager"  within  the  meaning  of 
s.  84  of  24  <k  25  Vict.  c.  96. 

11.  I  directed  the  jmry  that  if  the  prisoner 
was  the  person  who  in  fact  managed  the 
affairs  of  the  company  he  was  a  manager 
within  the  meaning  of  the  section. 

12.  The  jury  found  the  prisoner  guilty. 

13.  I  sentenced  him  to  twelve  months 
imprisonment  with  hard  labour,  but  respited 
the  execution  of  the  sentence  until  the 
decision  of  this  case.  The  prisoner  was 
admitted  to  bail. 

The  question  for  the  opinion  of  the  court 
is.  Whether  my  direction  to  the  jury  was 
right*?  If  right,  the  conviction  is  to  stand, 
if  wrong  the  conviction  is  to  be  quashed. 

December  21st,  1904. 

(Signed)      A.  T.  Lawrence. 

The  Solicitor-General  (Sir  Edward  Car- 
son, K.C.)  {Heiiry  Sutton,  R,  D,  Muir,  and 
Arthur  Gill  with  him),  appeared  on  behalf 
of  the  prasecution.  ^  t 
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Rufits  liojocsy  K.C.  (Horace  Avory,  K.C., 
and  Aenneth  E.  Chalmers  with  him),  for 
the  defence. 

Bufiu  Isaacs,  K.C.— Before  I  deal  with 
the  case  I  wish  to  make  an  application. 
The  case  as  stated  states  three  or  four  para- 
graphs of  certain  facts,  which,  accordingto 
our  view,  are  not  correctly  stated.  We 
desire  to  call  the  learned  judge's  attention 
to  the  evidence  upon  the  shorthand  notes. 

I  submit  I  ought  to  be  entitled  to  raise 
these  matters  before  Lawrence,  J.,  so 
that  he  can  amend  the  case  if  he  sees 
fit.      There  is  power   to   do   this   under 

II  &  12  Vict.  c.  78,  s.  4.  Lawson  was 
indicted  in  counts  8 — 16  for,  as  bein^  the 
manager  of  the. company,  having  published 
certain  false  statements.  Lawson,  who  was 
undoubtedly  interested  in  the  construc- 
tion company,  had  published  a  statement 
with  reference  to  the  afifairs  of  the  com- 
pany. There  is  power  under  the  articles  of 
association  for  the  directors  to  appoint  a 
manager.  No  manager  ever  was  appointed. 
Lawson  never  was  manager  de  jure,  but  it 
was  said  that  he  had  taken  part  in  the 
management  of  the  affairs  of  the  company, 
aiid  so  could  be  convicted  under  this  sec- 
tion. We  submit  that  that  is  wrong  in 
law.  The  important  words  in  s.  84  are 
**  being  a  director,  manager  or  public  officer 
of  any  body  corporate  or  public  companv." 
The  word  '*  member  **  does  not  occur  in  this 
section.  When  speaking  of  "  manager  "  it  is 
speaking  of  an  officer  of  the  company.  If 
there  is  power  to  appoint  a  manager  under 
the  articles  of  the  company  there  can  be  no 
manager  in  law  except  one  so  appointed. 
There  is  really  no  finding  here  that  Lawson 
was  manager  de  facto.  That  a  manager  is 
an  officer  of  the  company  I  should  have 
thought  was  beyond  dispute.  The  point 
has  arisen  under  s.  165  of  the  Companies 
Act,  1862,  amended  by  s.  10  of  the  Com- 
panies (Winding-up)  Act,  1890.  Those 
sections  are  known  as  the  misfeasance 
sections,  and  the  point  always  had  to  be 
determined  whether  or  not  the  {)erson  was 
an  officer.  Questions  arose  under  these 
sections  whether  an  auditor  and  a  solicitor 
were  officers  of  the  company.  From  these 
cases  it  \b  clear  that  the  manager  of  a  com- 
pany is  an  officer  just  the  same  as  a  director 
IS.  The  intention  of  the  section  is  only  to 
make  officers  of  the  companv  amenable. 
As  regards  paragraph  4  of  the  case,  the 
evidence  was  stronger  than  there  stated. 
It  was  not  only  that  there  was  not  any 
evidence  of  any  actual  appointment  of 
Lawson  as  manager,  but  every  witness  said 
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that  he  was  not  appointed.  [Alverstonb, 
L.C.J.— You  must  take  it  that  he  was  not 
appointed  manager  ;  that  is  the  basis  of 
your  argument.]  Paragraph  7  is  incorrect 
on  the  evidence,  and  that  is  one  of  the 
matters  which  I  ask  to  have  the  oppor- 
tunity of  petting  amended.  [Alverstone. 
L.C.  J.— The  practice  is,  as  has  been  pointed 
out  more  than  once,  when  it  is  suggested 
that  there  has  been  omission  of  an  im- 
portant statement  of  fact,  to  communicate 
with  the  learned  judge.  Wilde,  C.J.,  said, 
as  far  back  as  1849,  in  a  case :  "  And  had 
you  thought  that  any  point  had  been 
omitted  from  the  case  reserved  which 
should  have  been  inserted  in  it  as  having 
been  raised  at  the  trial,  your  proper  course 
would  have  been  to  have  communicated 
with  the  jud^e,  and  he  would  doubtless 
have  inserted  it  if  requisite."  We  should, 
certainly  speaking  for  myself,  require  a 
very  strong  case  to  send  it  back  on  a 
suggestion  of  omission,  unless  you  can 
show  that  a  vital  fact  is  omitted  which  was 
proved  at  the  trial.  The  question  whether 
or  not  more  or  less  transfers  of  these  shares 
were  ^ven  only  affects  the  degree  of  the 
allegation.]  The  paragraph  would  have 
been  correct  if  it  had  said  one  of  the  direc- 
tors (out  of  three)  had  had  his  share  quali- 
fication given  to  him  and  had  lodged  blank 
transfers.  Paragraph  8  is  also  mcorrect. 
The  company  paid  the  expenses  of  pub- 
lishing the  incriminated  matter  with  the 
company's  money.  I  submit  on  these  two 
statements  I  ought  to  be  able  to  have  the 
opportunity  of  asking  the  learned  judge  to 
amend  the  case.  These  statements  bear 
on  Lawson's  position  in  the  company,  and 
are,  I  suppose,  intended  to  show  that  he 
was  manager  in  fact  of  the  company,  and  I 
want  to  say  that  there  was  no  evidence 
that  he  was  managing  the  affairs  of  the 
company,  as  the  learned  judge  directed  the 
jury.  Keally  the  two  questions  are  in- 
volved in  the  one  that  was  put  by  the 
learned  judge.  [Alverstone,  L.C.tf.— At 
pr&sent  we  are  not  satisfied  that  you  have 
made  out  any  ground  for  sending  the 
case  back.]  The  question  that  the  judge 
puts  for  tlie  opinion  of  the  court  turns 
entirely  on  s.  84.  The  case  of  Gibson  v. 
Barton  (1875),  L.  R.  10  Q.  B.  329,  relied 
upon  by  the  prosecution,  arose  unaer  the 
Companies  Act.  In  that  case  the  court 
differed.  In  Coventry  and  Dixo7i*s  Case 
(1880),  14  Ch.  D.  660,  the  observations  of 
the  court  were  only  obiter  dicta  ;  in  that  case 
Gibson  v.  Barton,  supra,  was  not  arjgued  at 
all  before  the  court,  and  it  was  admitted  as 
not  affecting  the  argument  in  Coventry  and         j 
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Dixon^s  Case.  The  only  other  case  in  which 
Gibson  v.  Barton^  «fpra,  was  discussed  was 
Jn  re  Western  Counties  Stea/m  Bakeries  and 
Milling  Cp.^  [1897]  1  Ch.  617.  Each  of  these 
other  decisions  is  a  decision  at  civil  law. 
Gibson  v.  Barton  stands  by  itself  as  regeurds 
criminal  law,  and  there  is  no  greater  autho- 
rity for  that  case  than  what  is  contained  in 
the  case  itself.  A  man  cannot  in  criminal 
as  opposed  to  civil  law  be  held  to  be  a 
manager  de  son  tort.  In  B.  v.  Atkins  (1900), 
64  J.  P.  361 ;  132  C.  C.  C.  Sessions  papers  469, 
a  trial  before  the  Recorder  for  offences  under 
s.  81  of  the  Larceny  Act,  1861,  it  was  held 
by  the  Recorder  that  as  the  prisoner  had 
never  been  appointed  a  director  there  was 
no  case  to  go  to  the  jury,  but  in  a  previous 
trial  of  the  same  man  before  the  Common 
Serjeant,  the  Common  Serjeant  had  ruled 
that  there  was  a  case  to  go  to  the  jur^,  and 
the  jury  had  disagreed.  The  intention  of 
the  lArcenv  Act,  1861,  s.  84,  is  to  make  those 
persons  wno  are  officers  of  the  company 
responsible.  Section  81  makes  everyone 
who  is  a  shareholder  or  director  of  a  com- 
panv  liable.  When  anyone  beyond  an 
I*  officer  "  is  intended  to  be  made  responsible 
it  is  stated  as  "member."  A  person  who 
was  not  a  shareholder,  but  pretended  to  be, 
could  not  be  convicted  under  this  section. 
Section  83  still  shows  that  the  persons 
dealt  with  are  first  of  all  "officers,"  and 
then  "  members."  FChannell,  J.— Is  not 
the  whole  point  of  the  case  whether  having 
the  whole  general  control  of  the  company  is 
the  same  thin^  as  being  a  manager  of  a 
company  within  the  section  ?  I  do  not 
see  how  the  question  could  arise  in  a 
case  of  membership.]  Section  84  is  limited 
in  its  operation  to  officers  of  the  company. 
The  managers  de  jwre  are  the  directors 
The  Companies  Act  says  the  names,  ad 
dresses  and  occupations  of  the  managers 
and  directors  of  a  company  shall  be  kept  in 
a  register.  Where  there  is  power  under  the 
articles  of  association  to  appoint  a  manager 
there  is  no  power  to  mfiuce  the  company 
liable  civilly  for  acts  of  a  person  who  had  in 
fact  acted  as  manager,  unless  the  company 
are  estopped  from  denying  he  is  manager. 
If  there  was  no  manager  appointed,  it  is 
quite  plain,  under  article  83,  the  business  of 
tne  company  would  be  managed  by  the 
directors.  Section  43  of  the  Companies 
Act  1862,  makes  it  plain  that  a  manager 
within  the  meaning  of  that  Act  is  an  officer 
of  the  company,  the  words  there  used  being 
"every  director,  manager  or  other  officer 
of  the  company";  that  must  mean  that 
the  manager  is  an  officer  of  the  company* 
This  contention  is  supported  by  R,  v. 
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FoHvjgal  (1885),  16  Q.  B.  D.  487.  Though 
the  word  "other"  does  not  occur  in  s.  84 
of  the  1861  Act,  you  must  look  to  the 
Companies  Act,  1862,  under  which  this 
company  was  incorporated,  and  from  that 
it  is  clear  that  the  manager  must  be  an 
officer  of  the  company.  Section  10  of  the 
Companies  (Winding-up)  Act,  1890,  con- 
tains similar  words.  In  Gibson  v.  Barton, 
supra,  the  appellant  took  upon  himself  to 
do  what  the  statute  said  the  manager  must 
do.  That  is  not  the  case  here.  [He  also 
referred  to  E,  v.  Bowerman,  [1891J 1  Q.  B. 
112].  My  second  point  is,  assuming  I  am 
wrong  in  mv  preceding  argument,  the 
learned  judge  s  airection  that  "  if  the  pri- 
soner was  the  person  who  in  fact  managed 
the  affairs  of  the  company,  he  was  a  manager 
within  the  meaning  of  the  section"  is  wrong. 
A  great  deal  more  is  involved  in  the  mean- 
ing of  the  word  "  manager"  than  that  He 
must  be  the  servant  of  the  company  in  that 
capacity.  The  mere  pulling  of  the  strings 
will  not  do,  unless  you  make  it  plain  to 
the  jury  that  such  person  is  in  a  position  of 
servant  to  and  subject  to  the  control  of  the 
board.  He  also  referred  to  Dyke  v.  Elliot 
(1872),  L.  R.  4  P.  C.  at  p.  191,  and  to 
Att,-Gen,  v.  Sillem  (1863),  2  H.  &  C.  431. 

The  Solicitor-General  was  not  called 
upon. 

Alveestone,  L.C.J.-— In  this  case  the 
first  application  made  to  us  was  to  send 
the  case  back  to  be  restated.  It  was  stated 
that  there  would  be  some  correction  to  be 
made  in  paragraphs  7  and  8.  This  court 
has  power  to  send  the  case  back  if  the  case 
has  not  been  properly  stated,  and  if  the 
allegations  sought  to  be  corrected  had  been 
allegations  on  which  the  judge's  direction 
depended,  the  court  would  have  had  to 
consider  whether  there  was  any  ground  for 
sending  the  case  back.  But  the  allegations 
complained  of  as  incorrect  were  only  matters 
of  history  and  narrative  which  led  up  to  the 
point  submitted.  It  is  not  disputed  that 
there  was  evidence  which  would  justify  the 
jury  in  coming  to  a  conclusion  of  fact  on 
the  judge's  direction,  if  the  direction  was 
right.  The  direction  was  in  these  terms : 
"  I  directed  the  jury  that  if  the  prisoner 
was  the  person  who  in  fact  managed  the 
affairs  of  the  company  he  was  a  manager 
within  the  meaning  of  the  section."  If  that 
direction  is  to  be  construed  that  merely 
pulling  the  strings  behind  the  scenes  would 
make  a  man  a  manager  within  the  section, 
I  agree  that  it  is  wrong.  But  that  direction 
is  not  denied  to  be  a  summary  of  a  much 
fuller  direction.    It  seems  to  me  that  the 
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judge,  having  referred  to  certain  documents, 
meant  by  managing  the  affairs  of  the  com- 
pany not  merely  directing  the  affairs  of  the 
company  but  managing  the  companv.    So 
he  has  described  the  conduct  ot  the  de- 
fendant as  that  of  a  person  \fho  in  fact 
managed    the    matters   of    the    company. 
Construing  the  direction  as  I  think  it  ought 
to  be  construed,  that  was  a  direction  that 
if  the  defendant  was  in  fact  the  manager  of 
the  company,  he  came  within  s.  84  of  the 
Larceny  Act,  1861.    Is  that  direction  right 
or  wrong?    The  argument  for  the  defence 
is,  that  the  manager  must  not  only  be  a 
constituted    officer   of   the  company,  but 
must  also  be  a  person  controlled  by  the 
directors,  and  that  therefore  the  direction 
nvas   not   sufficient.      Section   84   of    the 
Larceny  Act,  1861,  was  originally  enacted 
in  1857  in  s.  8  of  20  &  21  Vict.  c.  54  ;  the 
two  sections^  for  all  practical  purposes,  are 
identical.    I  think  that,  reading  s.  8,  shows 
that  "  manager  "  cannot  be  used  in  a  tech- 
nical sense.    Ought  the  word  "manager" 
to  have  the  limited  meaning  of  appointed 
officer  of  a  company  1    As  far  as  I  can  find 
out  prior  to  1861  and  to  1867  the  only 
technical  use  of  the  word  "  manager  "  was  to 
describe  the  official  manager  where  a  com- 
pany was  being  wound  up.    That  cannot 
oe  tne  meaning  of  " manager"  in  s.  84.    We 
know  of  no  previous  legislation  to  make  us 
think  that  the  word  "  manager "  is  used  in 
a  technical  sense.    It  seems  to  me  that  a 
de/dcto  manager  is  a  person  whose  conduct 
as  such  may  be  within  the  section.    If  the 
case  stood  alone  on  the  section  it  seems  to 
me  that  the  direction  was  right.    I  cannot 
see  that  Mr.  Itaacs  has  displaced  the  weight 
of  authority;  he  has  criticised  Gibson  v. 
BarUm^  supra,  and  has  adopted  the  judg- 
ment of  QuAiK,  J.,  and  has  argued  that  the 
thing  done  there  was  something  that  had  to 
be  done  by  the  manager.    I  ao  not  think 
that  the  Judgment  of  Lush  and  Black- 
burn,   JJ.,    can   be   put  upon  any  such 
narrow  basis.    Blackburn,  J.^  says :  "  In 
what  sense  are  the  words  'director'  and 
'manager'  used  in  that  section]     Where 
the   section    says   'director'    it   is    plain 
enough  a  director  is  a  director,  but  the 
words  are  *  and  manager.'    We  have  to  say 
who  is  to  be  considered  a  manager.     A 
manager   would   be,  in    ordinary   talk,  a 
person  who  has  the  management  of  the 
whole  affairs  of  the  company."    Lush,  J., 
^80  says :  "  Then  is  he  a '  manager '  within 
s.  27?    I  think  he  is,  and  that  'manager' 
in  that  section  must  mean  m&nsif^r  de  facto  " 
Mr.  Isaacs   has  failed  to  point  out  any 
grounds  for  applying  a  different  principle 
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to  the  present  case.  That  case  came  before 
the  Queen's  Bench  in  Edmonds  v.  Foster 
(1875),  45  L.  J.  M.  0.  41,  and  the  judges 
there  do  not  express  an  opinion  one  way  or 
the  other  on  the  case  ;  but  they  do  not  say 
anything  to  show  any  disagreement  with 
the  judgment  of  the  majority.  In  my 
opinion  Coventry  and  Dixon^s  Case^  supra, 
is  much  more  important.  There  Sir  George 
Jessel,  M.R.,  goes  far  in  supporting  the 
judgment  in  Gibson  v.  Barton,  supra,  and 
says,  at  p.  665  :  "  The  question,  therefore,  is, 
whether  a  person  who  is  thus  a  manager 
de  son  tort  — a  manager  in  his  own  wrong — 
whether  he  can  protect  himself  from  the  lia- 
bility cast  upon  a  manager  under  s.  27  by 
saying  *  I  am  not  manager  dejureJ  I  think 
he  cannot."  And  again,  at  p.  666,  he  says  : 
"  I  agree  with  the  judgment  of  Black- 
burn, J.,  and  Lush,  j.,  agreed  with  it, 
but  my  late  lamented  friend,  Quain,  J., 
did  not  agree  with  it."  Aj^in,  Bram- 
WELL,  L.J.,  says :  "Is  it  possible  to  hold 
that  a  man  doing  nothing  wrong  in 
itself,  except  that  he  a«ts  without  being 
qualified  to  do  so,  is  within  the  meaning 
of  those  words?  I  have  the  strongest 
opinion  that  it  is  not.  If  he  has  done  any- 
thing wrong  as  a  de  facto  director,  no  doubt 
he  can  be  got  at  under  the  clause."  Mr. 
Isaacs  says  that  these  opinions  are  only 
obiter,  I  certainly  think  that  Brah- 
WELL,  L.J.,  would  not  have  hesitated  to  ex- 
press his  opinion  if  he  had  thought  that  Sir 
George  Jessel  was  wrong.  Gibson  v.  Bar- 
ton, supra,  again  came  up  before  the  court 
before  Lindley,  A.  L.  Smith,  and  Rigby, 
L.JJ.,  in  In  re  Western,  etc.,  Co.,  supra, 
and  it  is  not  too  much  to  say  that  some  ten 
judges  have  had  this  case  of  Gibson  v.  Bar- 
ton, supra,  before  them,  and  there  is  nothing 
in  their  judgments  to  show  that  they  dis- 
agree with  the  judgment  of  the  court.  So 
finding,  as  I  do,  that  the  word  "  manager" 
has  no  technical  meaning,  and  seeing  that 
the  offence  contemplated  by  the  section  is 
quite  as  serious  if  committed  by  a  cfe  fa>cto 
as  if  committed  hy  a,  de  jure  manager,  I 
consider  that  the  direction  was  righ^  and 
that  the  conviction  must  be  affirmed. 

Ridley,  J.— I  am  of  the  same  opinion, 
and  do  not  see  any  necessity  to  add  anything 
to  my  lord's  judgment. 

Darling,  J.— I  am  of  the  same  opinion. 
My  judgment  is  not  based  upon  the  ground 
that  this  defendant  was  manager  de  son  tort 
That  argument  might  in  certain  instances 
be  a  very  technic3  one,  and  possibly  at 
variance  with  the  real  facts  of  thecase. 
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Here  the  jury  found  upon  plenty  of  evidence 
that  the  defendant  was  the  person  who  in 
fact  reallv  managed  the  affairs  of  the  com- 
pany, and  that  is  more  than  being  manager 
de  son  tort,  at  any  rate  in  its  narrowest 
sense.  As  far  as  I  see  he  was  the  only 
person  who  managed  the  affairs  of  the 
company,  and  the  jury,  having  found  that 
he  was  in  fact  the  manager  of  the  companv, 
I  am  of  opinion  that  he  was  properly 
indicted  and  properly  convicted. 

Channbll,  J.— I  am  of  the  same  opinion. 
I  agree  with  a  great  deal  of  the  argument 
for  the  defendant.  I  think  s.  84  is  one  of  a 
group  of  sections  dealing  with  offences  that 
can  be  committed  by  persons  who  occupy 
certain  positions ;  but  I  think  persons  can 
be  convicted,  if  they  occupy  those  positions, 
whether  they  have  been  properl  v  appointed 
or  not.  The  only  question  is,  Whetner  the 
direction  was  quite  correct  or  noti  The 
direction  does  not  say  "  managed  the  com- 
pany," but  **  managed  the  affairs  of  the 
company."  If  that  meant  a  person  behind 
the  scenes  who  controlled  the  affairs  of  the 
company  because  the  directors  were  puppets, 
I  should  not  think  that  was  a  correct 
direction.  But  if  the  direction  meant,  as 
I  think  it  did,  that  if  you  find  that  the 
defendant  was  the  person  who  did  the  acts 
in  question  in  the  management  of  the  busi- 
ness of  the  company,  then  it  does  not  signify 
that  there  was  no  proper  appointment  of 
him  as  manager,  I  think  it  was  correct. 
A  de  facto  manager  is  under  this  section  in 
the  i>08ition  of  a  person  who  has  been  duly 
appointed. 

Phillimobb,  J.— I  am  of  the  same 
opinion. 

Conviction  affirmed. 

Solicitor  for  the  prosecution  :  Treasury 
solicitor. 

Solicitors  for  the  defence  :  Cox  and 
Lafone. 
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Febrvart/  9,  10,  1905. 

Kent  County  Council  v.  Mayob,  etc.  op 
Folkestone. 

Highways  —  Extraordinary  traffic — Action 
against  public  authority  in  respect  of 
damage  done  by  independent  contractor 
— Limitation— Highways  and  Locomo- 
tives (Amendment)  Act,  1878  (41  & 
42  Vict.  c.  77),  s.  23 — Locomotives  Act, 
1898  (61  &  62  Vict.  c.  29),  s.  12— Public 
Authorities  Protection  Act,  1893  (56  & 
57  Vict.  c.  61),  s.  1. 

By  the  Pvhlic  Authorities  Protection  Act, 
1893,  «.  1,  an  action  against  any  person 
for  any  act  done  in  pursuance,  or  execu- 
tion, or  intended  execution,  of  any  Act 
of  Parliament^  or  of  any  pvhlic  duty  or 
authority,  or  %n  resjject  of  any  alleged 
neglect  or  default  in  the  execution  of 
any  such  actj  duty,  or  authority,  shcul 
not  lie  or  be  instituted  unless  it  is  com- 
menced loithin  six  months  next  after  <A« 
a<:t,  neglect,  or  default  complained  of. 

By  the  Locomotives  Act,  1898,  s,  12  (1)  (b), 
proceedings  for  the  recovery  of  any  ex- 
penses of  extraordinary  traffic  under 
the  Highways  and  Jjocomotives  Act, 
1878,  shall  be  commenced  ivithin  twelve 
months  of  the  time  when  the  damage 
wa^  done,  or,  if  damage  is  consequence 
of  particular  building  contract  or  work 
extending  over  long  period,  unthin  six 
months  of  completion  of  contract  or 
work. 

Damage  to  a  road,  which  was  vested  in  the 
plaintiffs,  was  caused  by  extraordinary 
traffic  brought  upon  it  by  a  contractor 
who  ufos  employed  bv  the  defendants^  a 
local  authority  {under  a  contract  which 
expired  March  Zlst,  1903),  to  haul  stone 
to  be  v^sed  for  the  purpose  of  widening 
a  highway,  the  vndening  beina  carried 
out  by  the  defendants,  the  worJcs  in  con- 
nection therewith  extending  over  a 
period  exceeding  eighteen  months,  and 
being  still  in  progress  at  date  of  action. 
The  plaintiffs  brought  an  action  to 
recover  the  expenses  incurred  in  repair- 
ing the  road,  the  alleged  damage  being 
done  between  January  19th  and 
March  2Ath,  1903.  The  vrrii  loas 
issued  on  February  Wth,  1904. 

Held,  that  the  Pvhlic  Authorities  Protection 
Act,  1893,  is  not,  so  far   a«  actions    i 
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Kbnt  County  Council  v.  Mayor,  etc., 
OP  Folkestone. 

offairut  public  authorities  are  con- 
cerned^ repealed  by  the  Locomotives  Act, 
18&8y  but  that  t/ie  damage  done  having 
been  done  by  an  independent  contractor 
and  not  by  a  servant  or  agent  of  the 
defendantSy  the  Act  of  1893  had  no 
application. 

Held,  further,  under  the  circumstances  of 
the  case^  that  the  "  work "  of  which  the 
damage  uhis  the  consequence  v>as  not  the 
scheme  of  improvement^  but  was  the 
work  done  in  pursuance  of  the  contract 
for  the  hauUige  of  the  stone. 

Held,  further,  that  the  second  part  ofsA2  (6) 
of  the  Act  of  1898  was  intended  to  give 
an  extended  time  within  which  an 
action  may  be  brought^  and  not  to  cur- 
tail the  limitation  specified  in  the 
earlier  part  of  the  suo-section. 

Held,  therefore,  that  the  action  was  main- 
tainable in  respect  of  the  damage  caused 
to  the  road  within  twelve  months  before 
action  brought 

Decision  of  Darling,  J.  (68  J.  P.  590), 
reversed. 

Appeal  of  the  plaintiffs  from  the  decision 
of  Darling,  J.  (68  J.  P.  590). 

The  action  was  brought  by  the  Kent 
County  Council,  as  the  highway  authority, 
to  recover  from  the  defendants  the  exfienses 
of  repairing  certain  main  roads  belonging  to 
the  plaintiffs,  "by  reason  of  the  damage 
caused  to  those  roads  by  extraordinary 
traffic  thereon  conducted  by  or  in  conse- 
quence of  the  order  of  the  defendants." 

The  defendant  council  had  been  for  about 
eighteen  months  before  the  commencement 
of  this  action  and  were  at  the  date  of  the 
action  still  engaged  in  the  work  of  widening 
the  Cheriton  Koad,  within  the  limits  of 
their  borough,  and  the  stone  and  other 
materials  used  in  this  work  had,  in  conse- 
quence of  the  defendants'  orders,  been 
hauled  by  a  contractor  by  means  of  trac- 
tion-engines over  certain  main  roads  in  the 
county  of  Kent,  of  which  the  plaintiff 
council  was  m  charge.  The  plaintiff  council 
alleged  that  the  traffic  above  described  was 
extraordinary  traffic,  and  that  they  had 
incurred  extraordinary  expenses  in  repair- 
ing the  damage  done  oy  that  traffic  to  the 
amount  of  £520  Ss,  lOd. 

The  alleged  damage  was  done  between 
January  19th  and  March  24th,  1903. 
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The  writ  in  the  action  was  issued  on 
February  11th,  1904. 

At  the  trial,  Darling,  J.,  assessed  the 
damages  at  £300,  of  which  £50  was  in 
respect  of  the  ii\jury  to  the  roads  after 
February  Uth,  1903. 

On  further  consideration,  he  held  (68  J.  P. 
590)  that  the  action  was  barred  by  limita- 
tion, being  one  to  which  s.  1  of  the  Public 
Autnorities  Protection  Act,  1893,  applied ; 
and  that  that  section  was  not  repealed  as  to 
this  class  of  actions  by  s.  12  (1)  (b)  of  the 
Locomotives  Act,  1898. 

The  plaintiffs  appealed. 

By  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  &  42  Vict, 
c.  77),  8.  23:  "Where  by  a  certificate  of 
their  surveyor  it  appears  to  the  authority 
which  is  liable  or  has  undertaken  to  repair 
any  highway,  whether  a  main  road  or  not, 
that,  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbourhood, 
extraordinary  expenses  have  been  incurred 
by  such  authority  in  repairing  such  highway 
by  reason  of  the  damage  caused  by  excessive 
weight  passing  along  the  same,  or  extra- 
ordinary traffic  thereon,  such  authority  may 
recover  .  .  .  from  any  person  by  whose 
order  such  weight  or  traffic  has  been  con- 
ducted the  amount  of  such  expenses  as  may 
be  proved  to  the  satisfaction  of  the  court 
having  cognizance  of  the  case  to  have  been 
incurred  by  such  authority  by  reason  of  the 
damage  arising  from  such  weight  or  traffic 
as  aforesaid :    .    .    .'' 

By  the  Locomotives  Act,  1898  (61  <& 
62  Vict.  c.  29),  8. 12  (1) :  "  Section  twenty- 
three  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878  (which  relates  to 
the  recovery  of  expenses  of  extraordinary 
traffic),  shall  be  amended  as  follows  : 

"(a)  Expenses  under  that  section  shall 
cease  to  oe  recoverable  in  a  summary 
manner,  but  may  be  recovered  if  not  exceed- 
ing £250  in  the  county  court,  and  if  exceed- 
ing that  sum  in  the  High  Court. 

**  (b)  Proceedings  for  the  recovery  of  any 
expenses  incurred  after  the  passing  of  this 
Act  shall  be  commenced  within  twelve 
months  of  the  time  at  which  the  damage 
has  been  done,  or  where  the  damage  is  the 
consequence  of  any  particular  building  con- 
tract, or  work  extending  over  a  long  period, 
shall  be  commenced  not  later  than  six 
months  after  the  completion  of  the  contract 
or  work. 

"(c)  There  shall  be  substituted  for  the 
words  *  by  whose  order  *  the  words  *  by  or  in 
consequence  of  whose  order.' " 
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By  the  Public  Authorities  Protection  Act, 
1893  (66  <fe  57  Vict.  c.  61),  s.  1 :  "  Where 
after  the  commencement  of  thin  Act  any 
action,  prosecution,  or  other  proceeding  is 
commenced  in  the  United  Kingdom  against 
any  person  for  any  Act  done  in  pursuance, 
or  execution,  or  intended  execution  of  any 
Act  of  Parliament,  or  of  any  public  duty  or 
authority,  or  in  respect  of  any  alleged 
neglect  or  default  in  the  execution  of  any 
such  act,  duty,  or  authority,  the  following 
provisions  shall  have  effect : 

"  ^a)  The  action,  prosecution,  or  proceeding 
shall  not  lie  or  he  instituted  unless  it  is 
commenced  within  six  months  next  after  the 
act,  neglect,  or  default  complained  of,  or,  in 
case  of  a  continuance  of  imury  or  dams^, 
within  six  months  next  after  the  ceasing 
thereof.'* 

Dickens,  K.C.,  and  Theobald  Jfat/iew,  for 
the  appellants.— Section  12  (1)  (b)  of  the 
Locomotives  Act,  1898,  gives  extra  time  for 
bringing  the  action  where  the  damage  is  the 
consequence  of  work  extending  over  a  long 
period,  and  the  ^jroceedings  may  be  com- 
menced within  SIX  months  after  the  com- 
pletion of  the  contract.  The  work  had  not 
Deen  completed  when  the  action  was 
brought ;  tnerefore  this  action  was  brought 
in  time,  and  the  Public  Authorities  Pro- 
tection Act,  1893,  does  not  applv.  This  is 
not  an  act  done  in  pursuance  of  an  Act  of 
Parliament  Under  s.  23  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878, 
we  have  a  right  of  action  for  expenses 
incurred  by  reason  of  the  damage  done  to 
the  road.  The  respondents  must  argue  that 
the  default  is  the  damage  to  the  road,  but 
an  action  cannot  be  brought  for  that,  but 
only  for  non-payment  of  expenses.  Under 
the  Locomotives  Act,  1898,  the  limitation 
of  twelve  months  runs  from  the  comj^etion 
of  the  contract,  but  under  the  Public 
Authorities  Protection  Act,  1893,  the  limita- 
tion of  six  months  runs  from  the  default. 
The  work  in  conseauence  of  which  the 
work  was  done  was  the  widening  of  Cheri- 
ton  Road,  and  that  was  not  completed 
when  the  action  was  brought.  [^They 
referred  to  Mil/ord  Bocks  Co,  v.  Mxlford 
Haven  Urban  District  Council  (1901), 
66  J.  P.  483  ;  Parker  v.  London  County 
CouncU,  [1904]  2  K.  B.  501 ;  68  J.  P.  239  : 
Sharpington  v.  Fulham  (Gtiardians  of) 
(1904),  68  J.  P.  510:  Jlill  v.  Thomas,  [1S9Z] 
2  Q.  B.  333 ;  57  J.  P.  628 ;  Kent  County 
Council  V.  Lord  Gerard,  [1897]  A.  C.  637  ; 
61  J.  P.  804;  Epsom  Urban  District 
Council  V.  London  County  Council,  [1900] 
2  Q.  B.  751  ;  64  J.  P.  726.] 
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Hume  WilliamSjK.C.,  and  Hansdl,  for ' 
the  respondents.— The  judgment  of  Dar- 
ling, J.^  was  correct.  The  act  done  was 
the  getting  of  stone  for  widening  the  road, 
and  that  was  in  pursuance  of  a  public 
duty  {Hill  V.  Thomas,  supra).  The  Public 
Authorities  Protection  Act,  1893,  applies 
(Midland  Bail.  Co,  v.  Withington  Local 
Board  (1883),  11  Q.  B.  D.  788  ;  47  J.  P.  789). 
[RoMER,  L.J. — If  the  contractors  are  not 
your  servants  you  cannot  bring  yourselves 
within  the  Act  of  1893.  You  are  not  sued 
for  an  act  done  bv  you.]  If  the  corpora- 
tion do  the  work  themselves  they  are 
entitled  to  the  protection  of  the  Public 
Authorities  Protection  Act,  and  the  fact 
that  they  employ  a  contractor  to  do  the 
work  cannot  make  any  difference.  The 
action  must  be  brought  within  six  months 
of  the  date  of  the  contract  under  which  the 
particular  work  is  done  {Epsom  Urban  Dis- 
trict Council  V.  London  County  Council, 
supra).  The  objects  of  s.  12  of  the  Loco- 
motives Act,  1898,  were  that  the  public 
authority  should  bring  any  action  promptly, 
and  that  the  roads  should  not  be  kept  out 
of  repair  for  anv  time.  It  is  unreasonable 
to  say  that  the  limitation  should  go  on  for 
an  indefinite  period  and  include  some 
different  work.  The  cause  of  action  in  this 
case  is  so  using  the  road  by  extraordinary 
traffic  as  to  cause  damage  for  which  the 
local  authority  is  responsible  under  the 
Act  of  1898.  and  the  local  authority  are 
the  proper  defendants  and  are  entitled  to 
the  protection  of  the  Act  of  1893.  [They 
also  referred  to  Markey  v.  Tolv>orth  Joint 
Hospital  District  Board,  [1900]  2  Q.  B.  454 ; 
64  J.  P.  647  :  Whitehead  v.  Sevenociks  High- 
way Board,  [1892]  1  Q.  B.  8 ;  56  J.  P.  214.] 

Mathew  in  reply. 

Vaughan  Williams,  L.J.— We  have  just 
heard  the  judgment  of  Darling,  J.,  and 
with  a  great  deal  of  that  judgment  I  agree 
entirely.  I  agree  entirely  with  him  that  the 
Public  Authorities  Protection  Act,  1893,  is 
cot  repealed  as  to  public  authorities  by 
the  Locomotives  Act,  1898,  and  I  agree 
entirely  with  him  that  the  introduction  in 
these  Acts  respectively  of  different  periods 
of  limitation  aoes  not  cause  the  two  Acts 
to  conflict  in  any  manner  whatsoever.  The 
fact  that  with  regard  to  the  general  public 
the  limitation  may  be  fixed  at  one  time, 
and  that  with  regard  to  members  of  the 
special  public,  whom  the  legislature  has 
tnought  fit  to  protect  with  a  particular 
limitation  which  has  nothing  to  do  with 
the  Locomotives  Act,  1898,  a  different  and  t 
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a  shorter  limitation  has  been  fixed  does  not 
make  those  two  Acts  conflict  When 
Dablino,  J.J  had  once  decided  the  case 
upon  that  point,  he  did  not  give  a  judgment 
on  anv  other  point ;  and  I  have  not  to  con- 
sider his  judgment  with  reference  to  other 
matters.  But  with  reference  to  this  par- 
ticular  point  upon  which  Dablino,  J., 
really  disposed  of  the  action,  I  cannot  agree 
with  him,  not  because  I  differ  with  the 
observations  to  which  I  have  just  referred, 
but  because  in  my  judgment  the  Public 
Authorities  Protection  Act,  1893,  has  no 
application  to  this  case  at  all;  and  my 
reason  for  saying  that  is  this :  that  the  con- 
tractor who  acted  in  this  case  was  in  no 
sense  the  servant  of  the  local  authority, 
the  defendants  the  Folkestone  Corporation. 
Under  those  circumstances  if  the  old  Act  of 
1878  had  stood  unaltered,  which  Act  used 
the  word  *'  by,"  it  is  plain  that  no  proceed- 
ings whatsoever  could  have  been  taken 
against  this  local  authority  for  the  damage 
which  was  done  to  this  road.  Thev  require 
no  protection,  because  the  act  which  was 
done  was  not  done  by  them  or  done  by 
their  servants  :  therefore,  in  ray  *    ' 


.  aent, 

we  have  nothing  to  do  with  the  Public 
Authorities  Protection  Act^  1893.  That 
beine  so,  we  must  now  dispose  of  the  points 
which  were  not  discussed  by  Dablino,  J., 
at  all.  That  is  really  a  question  of  the 
date  from  which  the  statutory  limitation 
here  will  run.  When  one  looks  at  the  Act 
of  1898  one  flnds  this  state  of  things— flrst, 
that  by  s.  12  there  are  various  amendments 
made  of  s.  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878.  The 
remedy  under  that  Act  was  a  wholly 
different  remedy ;  the  remedv  was  a  remedy 
by  summary  proceedings  before  the  magis- 
trates, and  the  sole  object  of  those  proceed- 
ings was  the  recoverv  of  certain  expenditure 
incurred  by  the  road  authority,  lection  12 
of  the  Locomotives  Act,  1898,  amends  all 
this.  The  first  alteration  that  I  may  call 
attention  to  is  this,  that  sub-s.  (1)  (b)  of 
8. 12  sap  there  shall  be  substitutea  for  the 
words  "by  whose  order"  the  words  "by  or 
in  consequence  of  whose  order."  Under 
these  circumstances  it  seems  to  me  that  the 
circumstances  under  which  the  remedy  can 
be  applied  are  altered.  The  alteration  is  an 
alteration  from  the  court  of  summary  juris- 
diction to  the  High  Court,  and  the  remedv 
is  really  an  action  brought  b^  the  plaintiff 
to  recover  damages  for  the  injury  done  to 
the  road,  and  not  merely  an  action  to 
recover  a  certain  amount  of  expenditure. 
It  is  true  that  the  certificate  as  to  the 
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amount  of  the  expenditure  is  a  condition 
precedent  to  recovering  a  verdict  or  a  judg- 
ment in  the  action^  but  nevertheless  it  is 
plain  that  not  only  is  the  court  altered,  but 
the  remedy  which  can  be  obtained  by  legal 

froceedings  is  altered  also.  That  being  so, 
proceed  to  look  at  the  other  two  clauses 
of  8.  12  (1).  [His  lordship  read  the  clauses. 
supra,  and  continued.]  First,  I  will  deal 
with  the  view  which  was  put  to  us  on 
behalf  of  the  plaintiffs  b]r  Mr.  Mathew  this 
morning  as  to  the  meaning  of  the  words 
"work  extending  over  a  long  period"  in 
cl.  (b)  of  s.  12  (1).  I  cannot  accept  his  view 
that  the  work  extending  over  a  long  period 
entitles  the  plaintiffs  in  this  case  to  sajr  that 
the  statutory  limitation  does  not  begin  to 
run  until  the  end  of  all  the  works  com- 
prised in  the  scheme.  I  do  not  think  it  is 
necessary  to  deal  with  this  at  any  length, 
because,  in  my  opinion,  whatever  might  or 
might  not  be  potentially  included  in  the 
words  "extenaing  over  a  long  period," 
everyone  takes  the  view  that  the  work  thus 
mentioned  must  be  one  work— that  there 
must  be  a  unity  of  work— and  in  my  judg- 
ment on  the  facts  here,  and  particularly 
having  regard  to  the  date  when  the  con- 
tract for  the  carrying  of  the  stone  was 
entered  into,  it  is  plain  that  the  work  which 
was  necessitated  and  contemplated  in  the 
carrying  out  of  the  scheme  was  not  one 
work.  Under  those  circumstances  I  have 
now  to  consider  from  what  date  the  statutory 
limitation  ought  to  run.  Prima  facie  and 
here  I  am  taking  the  view  which  it  is 
obvious  Darling,  J.,  took  all  through  his 
judgment,  that  the  limitation  runs  for 
twelve  months  from  the  time  at  which  the 
damage  has  been  done.  If  it  runs  from 
that  point,  then  Mr.  HuTne  Williams  tells 
me  that  the  amount  of  damage  recoverable 
would  be  £60.  But  he  says  it  does  not 
run  from  that  date.  He  says  that  that 
limitation,  within  twelve  months  from  the 
time  the  oamage  was  done,  has  no  applica- 
tion in  a  case  where  the  damage  is  in  con- 
sequence of  any  particular  building  con- 
tract, or  in  a  case  of  the  work  extending 
over  a  long  period  ;  and  he  says,  therefore, 
that  the  statutory  limitation  will  be  for  a 
period  within  six  months  after  the  com- 
pletion of  the  contract  work,  and  he  says 
the  plaintiffs  are  entitled  to  recover  nothing 
I  cannot  agree  with  that  contention.  I 
think  the  statutory  limitation  is  intended  to 
be  from  a  period  within  twelve  months 
of  the  doing  of  the  damage,  and  I  think 
that  these  subsequent  clauses  are  intro- 
duced merely  for  the  purpose  of  extending 
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the  twelve  months  to  a  further  period  in 
cases  where  the  twelve  months  is  the  limita- 
tion which  would  operate  as  a  condition 
precedent.  Under  those  circumstances,  in 
my  judgment,  it  is  not  right  to  say  that  the 
plain  tins  here  can  recover  nothing.  I 
think  that  they  are  entitled  to  recover  the 
£50  in  i-espect  of  the  damage  done  within 
the  twelve  months.  I  have  only  to  add 
one  word  about  the  argument  that  Mr. 
Mathew  put  forward  in  his  reply.  He 
suggested  that  the  latter  part  of  this 
cl.  (b)  was  only  meant  to  apply  in  a  case 
where  the  action  was  brought,  not  against 
the  person  by  whom  the  damage  was  caused, 
but  against  the  person  in  consequence  ot 
whose  order  the  damage  resulted.  I  do 
not  see  anything  whatever  in  this  section 
which  would  justifjr  us  in  so  reading  it,  but 
I  thus  far  agree  with  Mr.  Mathew^  that  I 
have  no  doubt  that  these  words  were  intro- 
duced into  the  Act  of  Parliament  very  much 
for  the  reason  that  the  legislature  con- 
sidered that,  when  they  were  introducing 
into  this  Act  of  Parliament  a  liability  by  a 
man  who  had  not  done  the  acts  which 
caused  the  damage,  either  by  himself  or  his 
servants,  that  it  might  be  convenient  in 
such  cases  that  there  snould  be  an  extension 
of  the  time  within  which  the  action  must 
be  brought.  That,  I  daresay,  was  the 
motive,  but  I  cannot  limit  the  ^  ords  of  the 
section  in  the  way  Mr.  Mathew  has  sug- 
gested. The  result  of  all  this  will  be  that 
the  appellants  will  be  entitled  to  recover 
damages  to  the  extent  of  £50.  and  that 
they  will  have  the  costs  of  tnis  appeal. 
We  do  not  think  there  ought  to  be  any 
costs  of  the  trial  before  Dabling,  J.,  on 
one  side  or  the  other. 

RoMER,  L.J. — I  am  of  the  same  opinion 
as  my  lord  in  this  case.  In  the  iirst 
place,  it  is  to  me  clear  that  the  Public 
Authorities  Protection  Act,  1893,  has  no 
application  to  this  case.  It  was  admitted, 
and  rightly  admitted,  on  behalf  of  the 
respondents,  that  they  could  not  say  that 
this  was  an  action,  prosecution,  or  proceed- 
ing in  respect  of  any  alleged  neglect  or 
default  in  the  execution  of  an  Act  of 
Parliament,  or  of  a  public  duty  or  authority, 
but  thejr  contended  that  it  was  an  action, 
prosecution,  or  proceeding  a^nst  a  person 
which  includes  a  corporation  for  an  act 
done  in  pursuance  or  execution,  or  intended 
execution  of  the  the  defendants'  public 
duty  or  authority.  When  the  facts  of  the 
case  are  considered,  it  is  clear  that  this 
action  does  not  fall    at    all  within  those 
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words  which  I  have  just  read.  The  damage 
done  to  the  road  in  question  was  done  by 
certain  contractors,  and  those  contractors 
were  not  the  servants  or  agents  of  the 
defendants  in  doing  that  damage.  The 
contractors  were  simply  persons  who  con- 
tracted to  deliver  certain  stone  and  material 
within  the  limits  of  the  defendants' 
borough ;  and  the  way  they  should  do 
that  was  for  them,  and  not  for  the  defen- 
dants, to  consider.  Therefore,  it  certainly 
could  not  be  said  that  these  acts  were  any- 
thing done  by  the  defendant  corporation  m 
pursuance  or  execution,  or  intended  execu- 
tion of  any  Act  of  Parliament  or  any 
public  duty  or  authority,  and  I  need 
scarcely  point  out  that  it  certainly  cannot 
be  said  that  the  contractors,  when  they  did 
the  damage,  were  acting  in  pursuance  or 
execution,  or  intended  execution  of  any  Act 
of  Parliament  or  in  consequence  of  any 
public  duty  or  authority,  for  they  had 
none.  That  shows,  to  my  mind,  that  the 
Public  Authorities  Protection  Act  has  no 
application  to  the  present  case.  This  point 
does  not  appear  to  have  been  brougnt  to 
the  attention  of  Darling,  J.  j  at  any  i-ate  he 
has  not  dealt  with  it  in  his  ludgment.  He 
appears  to  have  only  considered  the  point 
whether,  assuming  the  Act  of  1893  applied, 
it  had  been  repealed,  and  if  at  all,  to  what 
extent,  by  the  Locomotives  Act,  1898. 
Having  decided  that  the  Act  of  1893  has  no 
application  to  this  case,  then  we  have  to 
consider  whether  the  plaintiffs  in  bringing 
this  action  are  within  the  limitations  of 
time  imposed  by  s.  12  of  the  Locomotives 
Act,  1898.  Speaking  for  myself,  I  must  say 
that  section  is  a  difficult  one  to  construe, 
and  I  can  see  that  many  questions  may  arise 
upon  it  hereafter  of  great  difficulty.  If  I 
look  at  s.  12  (1)  (b)  of  that  Act,  and  only 
look  at  the  first  words  of  that  sub-section, 
it  is  clear  that  the  plaintiffs  would  be 
entitled  to  recover  something  in  this  action, 
namely,  a  sum,  I  believe,  of  about  £50  in 
respect  of  damage  done  within  twelve 
months  before  the  time  of  action  brought 
But  it  was  said,  on  behalf  of  the  defendants 
as  against  that  view,  that  that  limited  right 
the  plaintiffs  would  have  was  cut  down  by 
the  subseguent  words  of  sub-s.  (b),  namely, 
it  was  said  that  the  damage  was  in  conse- 
quence of  work  extending  over  a  long 
period,  and  therefore  the  action  had  to  be 
Drought  not  later  than  six  months  after  the 
completion  of  the  work.  I  should  hesitate 
for  a  long  time  before  I  should  come  to  the 
conclusion  that  any  items  that  were  in 
respect  of  damage  caused   within   tn^elve        t 
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months  before  action  brought,  were  ousted 
in  consequence  of  being  done  in  pui*suance 
of  work  which  would  curtail  the  right  to 
bring  the  action.  I  should  hesitate  to  sav 
that  the  work  could  be  said  to  be  work 
extending  over  a  long  period  within  the 
meaning  of  the  words  used  in  sub-s.  {h\ 
But,  though  it  does  appear  to  me  a  difficult 
point,  I  cannot  help  thinking  that  the  real 
effect  of  sub-s.  (b)  is  this,  that  all  items  of 
damage,  which  were  done  within  twelve 
months  before  action  brought,  are  recover- 
able by  the  action,  and  that  the  second 
part  of  sub-s.  (b)  was  intended  to  give  an 
extended  time  within  Avhich  an  action  may 
be  brought  to  recover  expense  in  respect  of 
damage  done,  and  not  to  curtail  any  limita- 
tion of  action  imposed  by  the  earlier  portion 
of  sub-s.  (b).  I  gather  that  from  the  word- 
ing of  the  clause,  and  the  use  of  certain 
expressions  in  it,  and  in  particular  in  the 
use  of  the  expressions  "or  where  the 
damaj^  is  the  consequence  of  any  particular 
building  contract  or  work  extending  over  a 
long  period."  The  words  "  long  period,"  to 
my  mind^  show  that  what  the  legislature 
was  aiming  at  was  to  give  a  right  to 
recover  expenses  in  respect  of  damage 
which  would  otherwise  have  been  barred  by 
the  earlier  part  of  the  sub-section.  They 
clearly  contemplated  the  work  extending 
over  so  long  a  period  that,  but  for  the 
added  words,  the  earlier  part  of  the  sub- 
section would  apply.  At  any  rate,  that  is 
the  view  I  take  of  this  sub-section,  although 
speaking  for  myself,  I  cannot  say  for  a 
moment  that  the  sub-section  is  perfectly 
clear.  That  being  so,  it  appears  to  me 
there  is  no  answer  to  the  plaintiff's  claim  in 
this  action  to  the  extent  of  the  £50.  With 
regard  to  the  bcdance  of  the  clain),  I  think 
the  plaintiffs  are  barred,  because  they  do 
not  fall  within  the  earlier  portion  of 
clause  (b);  and  they  cannot  bring  them- 
selves within  the  latter  part  of  clause  (b) 
unless  they  can  make  out  that  the  work 
(following  the  words  used,  and  applicable 
to  this  case  in  that  part  of  the  sub-section) 
was  not  complected  within  six  months  before 
action  brougnt.  That  leads  me  to  consider 
what  is  really,  to  mv  mind,  in  all  these 
cases  a  question  of  fact.  What  was  the 
work  in  the  present  case  which  was  being 
done,  and  in  respect  of  which  the  conse- 
quences were  that  damage  was  done  to  the 
highway  ?  On  that  matter  of  fact.  I  come 
to  the  conclusion  in  this  case,  tnat  you 
cannot  regard  the  whole  of  the  work  that 
was  being  done  by  the  defendants  in  respect 
of  any  portion  of  their  improvements  as 
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constituting  for  the  purix)ses  of  this  case 
one  work.  I  think,  in  the  circumstances  of 
the  present  case,  the  real  work  was  that 
whicn  was  being  done  by  the  contractor 
under  the  separate  contract  between  the 
contractor  and  the  defendant  corporation  in 
respect  of  which  the  cartage  occurred  from 
which  damage  was  caused  to  the  highway. 
I  think  that  was  a  separate  work.  It  was 
that  work,  and  that  work  alone,  which 
necessitated  the  cartage  which  caused  the 
damage,  and  that  cartage  clearly  came  to 
an  end  long  before  the  six  months  before 
the  commencement  of  the  action,  and  due 
notice  of  that  was  given  to  the  plaintiffs 
by  the  defendants  accordingly,  almost 
immediately  after,  if  not  on  the  very  day 
the  cartage  ceased,  and  the  contract  with 
the  contractor  came  to  an  end.  I  think 
that  is  the  true  view  to  take  on  the  ques- 
tion of  fact  arising;  in  this  case,  and  that, 
therefore,  the  plaintiffs,  bejrond  the  £50,  can 
recover  nothing  in  this  action. 

Stirling  L.J, — I  have  come  to  the  same 
conclusion  as  my  brethren.  The  first  point 
is.  Whether  the  Public  Authorities  Protec- 
tion Act,  1893,  applies  1  I  think  not.  The 
material  facts  are  these :  that  the  defendants, 
the  Folkestone  Corporation,  being  about  to 
repair  certain  roads  in  respect  of  which 
they  were  the  highway  autnority,  entered 
into  a  contract  with  contractors  for  the 
supply  of  stone  to  enable  them  to  do  so. 
The  contractors  brought  the  stone  from  a 
distance  over  roads  beyond  the  district  of 
the  Folkestone  Cori>oration,  and  within  the 
authority  of  the  Kent  County  Council,  and 
damaged  these  roads.  Now  the  Folkestone 
Corporation  are  called  upon,  under  the 
Acts  of  1878  and  1898,  to  pay  the  expenses 
occasioned  to  the  Kent  County  Council  by 
the  damage  which  has  been  done  in  that 
way  to  the  roads.  The  contractors  were  not 
the  servants  of  the  corporation  at  all ;  they 
were  independent  contractors,  and  they 
acted  as  they  did  simply  in  order  to  carry 
out  the  contract  which  they  had  entered 
into  with  the  corporation  of  Folkestone,  and 
not  in  the  exercise  of  any  public  authority 
whatever.  It  is  said  that  the  Act  of  1893 
applies,  and  it  is  contended  that  this  is  an 
action  brought  for  an  act  done  in  pursuance 
or  execution,  or  intended  execution,  of  an 
Act  of  Parliament  or  a  public  duty  or 
au^ority— an  act  done,  it  is  said,  by  the 
corporation  of  Folkestone.  Inasmuch  as  the 
contractors  were  not  the  servants  of  the 
corporation,  it  certainly  was  not  done  by 
the  corporation ;  and,  m  my  judgment,  it 
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was  done  by  the  act  of  the  contractors,  and 
they  were  not  acting  in  the  execution  of 
any  public  duty  or  authority,  but,  as  I  have 
already  said,  simply  in  performance  of  the 
private  obligations  which  arose  from  the 
contract  they  entered  into  with  the  Folke- 
stone Corporation.  Therefore,  in  my 
judgment,  the  Act  of  1893  does  not  apply  at 
all.  We  then  have  to  consider  whether 
s.  12  of  the  Locomotives  Act  1898,  applies. 
Sub-s.  (b)  provides  [his  lordship  reaa  the 
sub-section,  supra,  and  continued^.  Both 
sides  attemptect  to  bring  the  case  within  the 
second  alternative.  It  was  contended  that 
the  damage  was  the  consequence  of  work 
extending  over  a  lon^  period,  but  the  con- 
tentions of  the  plaintiffs  and  defendants  as 
to  what  that  work  was  were  different.  It 
was  said,  on  behalf  of  the  plaintiffs,  that 
that  work  was  a  scheme  of  improvement 
within  the  borough  of  Folkestone.  That 
scheme  commenced  to  be  executed,  I  think, 
in  the  year  1902,  and  continued  to  be 
executed  until  September,  1903,  and  the 
action  was  brought  on  February  11th,  1904, 
and  consequently  was  brought  within  six 
months  of  the  completion  of  that  work.  In 
my  judgment  the  work  of  which  the 
damage  was  the  consequence,  was  not  that 
scheme  of  improvement,  but  was  the  work 
done  in  pursuance  of  the  contract  with  the 
contractors  for  the  supply  of  the  stone,  and 
the  stone,  it  appears,  was  ordered  not 
exclusively  for  the  purpose  of  that  scheme 
of  improvement,  but  also  for  other  purposes 
of  the  corporation,  and  the  contract  came  to 
an  end  not  later  at  any  rate  than  March  31st, 
1903,  and,  consequently,  the  six  months' 
period  had  long  elapsed  before  the  action 
was  brought  Then,  that  being  so,  it  was 
said  that  the  plaintiffs  were  limited  to 
bringing  their  action,  under  s.  12  (1)  (b),  to 
the  period  of  six  months  from  March  31st, 
1903,  and  were  not  entitled  to  bring  it  in 
respect  of  damage  which  Avas  done  within 
twelve  months  of  the  time  the  action  was 
brought ;  in  other  words,  the  periods 
within  which  the  action  was  to  be  brought 
were  divided  by  that  portion  of  the  sub- 
section into  two  classes,  one  as  to  which 
there  was  a  six  months'  limitation  and  the 
other  as  to  which  there  was  a  twelve 
months'  limitation,  and  that  an  action  could 
not  be  brought  within  both  of  them.  I  do 
not  so  read  the  section.  It  seems  to  me  the 
meaninjs  of  the  section  is  that  the  authority 
complaining  might  bring  the  action  within 
twelve  months  after  the  damage  had  been 
done,  and  recover  in  respect  of  damage  which 
was  done  within  that  period ;  and  that  fur- 
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ther,  and  in  addition  to  that,  the  authority 
might  recover  damages  which  had  not  been 
caused  within  the  twelve  months,  providing 
it  was  damage  which  was  the  consequence  of 
a  building  contract  or  work  extending  over  a 
long  period ;  and  in  that  case  the  action  was 
to  be  commenced  not  later  than  six  months 
after  the  completion  of  the  contract  I 
think,  therefore,  that  the  defendants  have 
not  snown  a  good  defence  in  respect  of  the 
damage  which  resulted  during  the  period 
between  February  11th,  1903,  and  March 
31st,  1903,  when  the  contract  expired,  and 
in  respect  of  which  the  learned  judge  has 
assessed  the  dama^^e  at  £50.  Consequently 
there  must  be  judgment  for  the  pluntiffs 
for  £50. 

Appeal  allowed^ 

Solicitors  for  the  appellants:  Church, 
Adams  and  Prior,  for  Charles  Turner, 
Maidstone. 

Solicitors  for  the  respondents :  Holt 
Beever  and  Crowdy,  for  A.  F.  Kidson, 
Folkestone. 
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Lewin  v.  Civil  Service  Supply  Associa- 
tion, Limited. 

Rate— Rector's  rate  — "  House  "— "  Inhabi- 
tan  t " — "  Occupier  "  —  House  occupied 
otherwise  than  as  a  dwelling-house — 
Parish  of  St.  Paul,  Covent  Garden,  Acts, 
1660  (12  Car.  2,  c.  37)and  1811  (51  Geo.  3, 
c.  cl.). 

By  the  Parish  of  St,  Paul,  Covent  Garden 
Act  (61  Geo.  3,  c.  cl.),  after  reciting  an 
Act  of  12  Car,  2,  c.  37,  whereby  a  yearly 
svmi  of  £250  was  charged  upon  tAe 
^^ houses  of  the  inhabitants"  of  the 
parish  of  St,  Paul,  Covent  Garden^for 
the  support  and  ben^t  of  the  rector, 
curate,  clerk,  and  sextons  for  the  time 
being  of  that  parish,  that  charge  of 
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£250  VHM  repealed,  and  in  lieu  thereof 
a  pearly  sum  of  £520  wcw  charged  ujxm 
all  hotises  within  the  said  jHinsh,  to  be 
assessed  by  the  churchivardens  and  paid 
by  the  occupiers  of  such  houses  respec- 
tively. 

Held,  that  buildings  which  are  used  as 
places  of  ImsinesSy  in  which  no  one 
sleeps,  and  which  now  either  occupy  the 
site  of  old  dwelling-houses  or  were 
originally  occupied  as  dwelling-houses, 
and  have  been  converted  into  business 
premises,  and  which  in  either  case  are 
not  capable  of  being  occupied  as  dwell- 
ing-houses without  substantial  struc- 
tural alterations,  are  not  ^^ houses" 
unthin  the  meaning  of  the  Act,  and  the 
occupiers  are  not  assessable  to  the  rate 
in  respect  thereof 

Surman  v.  Darley  (1845),  14  M,  d&  W,  181, 
followed. 

Appeals  of  the  plaintiffs  from  decisions  of 
the  High  Court  of  Justice,  King's  Bench 
Division  (Alverstone,  L.C.J.,  and  Ken- 
nedy, J.). 

The  actions  were  brought  in  the  West- 
minster County  Court  by  the  churchwardens 
of  the  parish  of  St  Paul,  Covent  Garden,  to 
recover  from  the  respective  defendants,  who 
were  occupiers  of  buildings  situate  in  the 
parish,  their  respective  proportions  of  a  rate 
called  the  rector's  rate. 

By  the  Parish  of  St.  Paul,  Covent  Garden, 
Act,  1660  (12  Car.  2,  c.  37),  s.  1 :  "And  be  it 
further  enacted  by  the  authority  aforesaid 
that  the  rector  of  the  same  parish  for  the 
time  being  shall  and  may  by  and  with  the 
consent  of  the  patron  of  the  said  church  of 
St.  Paul,  Covent  Garden,  from  time  to  time 
nominate  some  able  minister  to  be  a  curate 
assistant  to  the  rector  and  his  successors 
and  for  the  further  maintenance  of  the  said 
rector,  and  for  provision  of  the  said  curate 
and  other  officers  hereafter  mentioned,  be- 
longing to  the  said  church  be  it  further 
enacted  by  the  authority  aforesaid,  Tliat  on 
every  Tu^ay  in  Easter  week  there  shall  be 
three  churchwardens  and  no  more,  named 
for  the  said  parish  of  St.  Paul,  Covent 
Garden,  one  wnereof  shall  be  chosen  by  the 
said  William  Earl  of  Bedford,  his  heirs  and 
assigns,  another  by  the  said  rector  and  his 
successors  and  a  third  by  the  inhabitants, 
householders  of  the  said  parish,  or  by  the 
major  number  of  them,  and  that  the  yearly 
sum    of    £250  shall  from  thenceforth  be 
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charged  upon  the  houses  of  the  inhabitants 
of  the  saia  parish  of  St.  Paul,  Covent  Gar- 
den (except  the  house  commonly  called 
Bedford  House  with  the  appurtenances), 
and  shall  within  twenty-eight  days  next 
after  the  said  Tuesdav  m  Easter  week  be 
aasessed  by  the  said  churchwardens  or  any 
two  of  them,  after  a  pound  rate,  according 
to  the  improved  value  of  the  yearly  rent  of 
the  respective  houses  of  such  inhabitants, 
which  said  assessments  shall  be  conferred 
and  allowed  by  the  two  next  justices  of 
peace." 

By  51  Geo.  3,  c.  cl.,  it  was  provided  : 
"  Whereas  an  Act  was  passed  in  tne  twelfth 
year  of  the  reign  of  his  late  Majesty  King 
Charles  the  Second  intituled  *An  Act  for 
making  the  precinct  of  Covent  Garden 
parochial,'  whereby  it  was,  amongst  other 
things,  enacted  that  the  yearly  sum  of  £250 
shoiiid  from  thenceforth  be  and  the  same 
was  thereby  charged  upon  the  houses  of  the 
inhabitants  of  the  parish  of  St.  Paul, 
Covent  Garden,  in  the  county  of  Middlesex 
(except  the  house  then  commonly  called 
Bedford  House  with  the  appurtenances), 
for  the  support  and  benefit  of  the  rector, 
curate,  clerk,  and  sextons  for  the  time  being 
of  the  said  parish  :  And  whereas  from  the 
very  great  advance  in  price  of  the  articles  of 
necessary  consumption,  it  is  expedient  that 
the  said  sum  of  £250  should  be  increased : 
May  it  therefore  please  your  Majesty  that  it 
may  be  enacted  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual 
and  temporal  and  commons  in  this  present 
Parliament  assembled,  and  by  the  authority 
of  the  same,  that  from  and  after  the  passing 
of  this  Act  the  said  charee  of  £250  shall 
cease  and  determine,  and  that  all  and  every 
the  clauses,  powers  and  provisions  in  the 
said  Act  contained  so  far  as  the  same 
respect  the  assessing  and  compelling  pay- 
ment of  the  said  sum  of  £250  (except  as  to 
any  arrears  of  the  same  sum  which  shall  at 
or  before  the  passing  of  this  Act  have  be- 
come due  and  payable)  shall  and  the  same 
are  hereby  repealed  and  declared  to  be  null 
and  void  to  all  intents  and  purposes  whatso- 
ever. 

"II.  And  be  it  further  enacted  that  in 
lieu  of  the  said  sum  of  £250  the  yearly  sum 
of  £520  shall  from  the  twenty-fifth  day 
of  March  next  before  the  passing  of  this  Act 
be  and  the  same  is  hereby  charged  upon  all 
houses  within  the  said  jmrish  of  St.  Paul, 
Covent  Garden,  and  shall  within  fourteen 
days  next  after  the  passing  of  this  Act  and 
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for  ever  after  yearly,  on  the  twenty-fifth  day 
of  March  or  within  thirty-one  days  after  in 
every  year,  be  as.sessed  and  rated  by  the 
churchwardens  of  the  said  parish  or  any  two 
of  them' after  a  pound  rate,  according  to  the 
fair  yearly  rent  or  improved  value  of  such  a 
house  respectively,  and  every  such  rate  or 
assessment  shall  be  confirmed  and  allowed 
by  and  under  the  hands  and  seals  of  two  of 
his  Majesty's  justices  of  the  peace  for  the 
countv  of  Middlesex  or  city  of  Westminster, 
and  all  such  rates  and  assessments  shall  be 
borne  and  paid  by  the  respective  occupiers 
of  such  houses  resT)ectively  and  shall  be  paid 
to  and  be  collectea  by  such  person  or  persons 
as  they  the  said  churchwardens  or  any  two 
of  them  shall  from  time  to  time  appoint  by 
Quarterly  payments  on  the  twenty-fourth 
day  of  June,  the  twenty-ninth  day  of 
September,  the  twenty-fifth  day  of  Decem- 
ber, and  the  twenty-fifth  day  of  March  in 
each  year  and  every  year ;  all  which  moneys 
to  be  collected  by  such  rates  and  assess- 
ments so  to  be  made  as  aforesaid  shall  and 
-lire  hereby  declared  to  be  vested  in  the  said 
churchwardens  in  trust  to  be  applied  by 
them  for  the  purposes  of  this  Act,  and  the 
said  rates  and  assessments  shall  commence 
and  take  place  from  the  said  twenty-fifth 
day  of  March  last.  Provided  always  that  it 
shall  be  lawful  for  the  said  churchwardens 
or  any  two  of  them  and  they  are  hereby 
required  from  time  to  time  in  making  any 
rate  or  assessment  by  virtue  of  this  Act  to 
assess  and  raise  in  addition  to  and  in  the 
same  manner  in  every  respect  as  the  said 
sum  of  £520  as  much  money  as  may  be 
necessary  for  defraying  the  reasonable  ex- 
penses of  making  and  collecting  every  such 
rate  or  assessment  and  for  making  good  any 
loss  or  deficiency  which  shall  then  have 
arisen  from  the  insolvency  of  any  collector 
or  collectors  of  the  said  rates  or  otherwise  : 
Provided  also  and  be  it  further  enacted  that 
it  shall  be  lawful  for  the  said  churchwardens 
and  they  are  hereby  reauired  in  making  out 
any  rate  or  assessment  by  virtue  of  this  Act 
to  exclude  out  of  the  same  such  house  as  at 
the  time  of  making  such  rate  or  assessment 
shall  be  actually  occupied  by  the  rector  of 
the  said  parish  for  the  time  being." 

Fredenck  End,  the  defendant  in  the  first 
action,  was  the  occupier  of  premises  known 
as  11,  York  Street,  and  28  and  30,  Welling- 
ton Street.  The  ground  floor  and  basement 
of  all  three  houses  were  occupied  by  the 
defendant  End  for  his  business  as  a  fruit 
store  and  warehouse.  The  upper  floors  of 
all  three  houses  were  occupied  as  ofiices. 
The  three  houses  were  thrown  into  one  on 
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the  ground  floor,  but  the  upper  floors  were 
distinct.  The  houses  were  originally  occu- 
pied as  dwelling-houses.  No  one  slept  on 
the  premises  :  but  a  night  watchman,  who 
received  goods  delivered  in  the  night,  the 
warehouse  bein^  kept  open  for  that  purpose, 
was  regularly  in  attendance.  The  three 
houses  had  been  altered  so  as  to  adapt 
them  for  the  purposes  for  which  they  were 
now  used. 

At  the  hearing  of  the  case  of  Lewin  v. 
End  at  the  Westminster  County  Court,  the 
learned  judge  mive  judgment  as  follows : 

**  The  facts  I  find  here  are  thase :  That 
these  three  houses  are  in  the  occupation  of 
the  defendant ;  that  they  communicate  by 
means  of  a  door  or  doors ;  11,  York  Street 
communicating  with  28,  Wellington  Street, 
and  28,  Wellington  Street  with  30,  Welling- 
ton Street ;  that  the  houses  are  occupied  as 
counting-houses  and  warehouses  ;  that  the 
fireplaces  were  taken  out  when  the  altera- 
tions were  made  by  the  defendant  to  make 
them  suitable  for  the  purpose  of  his  busi- 
ness ;  that  there  is  a  gas  stove  at  28.  Wel- 
lington Street  for  the  Avarmth  of  the  clerks  ; 
that  there  is  a  fireplace  left  in  30,  and  that 
there  are  some  rooms — I  do  not  know  how 
many— which  are  no  doubt  the  size  of 
living  rooms,  but  there  are  no  rooms  in  the 
house  fitted  up  as  bedrooms  or  furnished  as 
bedrooms ;  that  the  house  is  not  in  its 
present  condition  capable  of  being  occupied 
as  a  dwelling-house.  On  those  facts  I 
think  it  does  not  come  within  this  Act,  and 
is  not  liable  for  the  rate." 

The  Civil  Service  Supnly  Association, 
Limited,  the  defendants  in  tnc  second  action, 
were  the  occupiers  of  premises  in  the  parish 
for  the  purposes  of  their  stores.  These 
buildings  were  erected  some  years  ago  on  the 
site  of  some  old  dwelling-houses,  which  were 
pulled  down.  Two  night  watchmen  were 
regularly  in  attendance  in  the  buildings, 
but  no  one  slept  there.  The  watchmen 
patrolled  the  staircases,  but  Mere  not  ad- 
mitted into  the  rooms,  which,  however, 
they  could  inspect  by  means  of  openings 
made  for  that  purpo.se.  The  persons  em- 
ployed in  the  stores  had  their  meals  during 
the  day  in  the  building,  for  which  purpose 
there  was  a  kitchen. 

The  judgment  of  the  county  court  judce 
in  the  case  of  Lewin  v.  CivU  JService  Supply 
Association^  Limited^  was  as  follows  : 

"I  think  that  this  is  not  a  dwelling- 
house  within  the  meaning  of  the  Act,  and 
the  interpretation  which  nas  been  put  upon 
the  Act  oy  the  case  of  Sumuin  v.  Darley 
(1845),    14  M.  <k  W.   181.     Nor   is   it  a 
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dwelling-house  within  the  meaning  of  the 
judgment  given  lately  by  the  Divisional 
Court  in  Lexoin  and  Others  v.  George 
Neumes,  Limited  (1904),  68  J.  P.  164.  I  do 
not  think  that  it  is  ffn  argument,  with  all 
respect,  which  can  hold  good  for  a  moment, 
that  the  house  is  capable  of  being  made 
into  a  dwelling-house.  Most  buildings  are. 
Covent  Garden  Theatre  would  be,  for  you 
have  only  to  pull  down  a  wall  here  and 
there  and  build  up  another  to  make  it 
so.  It  seems  to  me  that  that  argument  as 
to  it  being  capable  of  being  converted  from 
one  purpose  to  another  is  not  really  main- 
tainable. I  think  I  am  precluded  by  the 
decision  in  Surman  v.  Barley^  supra, 
and  by  the  decision  of  Pollock,  C.B.,  when 
he  says  :  *  The  statute  excludes  such  build- 
ings as  warehouses  and  counting  houses.' 
On  the  evidence  before  me  I  find  as  a  fact 
that  these  buildings,  Nos.  I  to  3,  Chandos 
Street,  are  warehouses.  The  reason  why  I 
asked  what  are  the  services  which  are  held 
was  this  :  Having  regard  to  the  obiter  dictum 
of  the  Lord  Chief  Justice  to  the  eflfect 
that  a  barrister's  chambers  might  be  for 
the  purposes  of  this  Act  called  a  dwelling- 
house  (I  do  not  understand  his  lordship  to 
have  so  laid  it  down,  but  still  my  attention 
has  been  called  to  what  he  has  said,  and 
stress  has  been  laid  on  it),  if  a  court 
should  hold  that,  then  I  think  it  possible 
that  they  might  hold  this  to  be  a  dwelling- 
house  within  the  meaning  of  the  Act, 
because  in  the  same  sense  as  barristers 
stop  in  their  chambers  all  day,  the  assistants 
stop  in  these  stores  all  day,  and  un- 
doubtedly would  derive  the  spiritual 
benefits  which  were  supposed  to  be  given 
to  those  who  dwell  in  this  parish.  That  is 
why  I  asked  what  week-day  services  are 
held,  and  I  was  told  that  services  were  held 
for  the  express  purpose  of  benefiting  these 
assistants.  That  is  the  only  reason  why  I 
put  that  Question  in  case  that  view  should 
D6  taken  oy  the  Divisional  Court.  On  the 
evidence  before  me  I  have  no  hesitation  in 
holding  that  this  building  is  not  occupied  as 
a  dwelling-house,  but  as  a  warehouse  and 
counting-house,  and  that  it  is,  therefore, 
not  within  the  Act,  and  that  the  occupiers 
of  it  are  not  liable  to  the  rate." 

Tlie  plaintiffs  appealed  in  both  cases  to 
the  Divisional  Court,  when  Alverstone, 
L.C.J.,  in  dismissing  the  appeal,  said : 
"We  do  not  think  we  can  do  otherwise, 
considering  the  rule  we  have  adopted,  than 
agree  with  the  county  court  judge,  that  this 
is  purely  and  simply  a  shop  or  warehouse. 
We  also  feel  bound  by  Pollock's,  C.B., 
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judgment  in  Surman  v.  Darley,  supra,  and 
by  the  considered  judgment  wnich  we 
delivered  in  Lewin  and  Others  v.  George 
Neumes,  Limited,  supra.  Whatever  might 
be  argued,  it  is  impossible  for  us  to  say  that 
the  county  court  judge  is  not  justified  on 
the  evidence  before  nim.  Therefore  the 
appeal  must  be  dismissed." 

The  plaintiffs  appealed  to  the  Court  of 
Apijeal. 

Macmorran,  K.C.,  and  Clarke  Hall,  for 
the  appellants. — These  houses  are  rateable. 
The  Act  of  1811  applies  to  "houses,"  and  a 
house  for  the  purposes  of  this  Act  is  a  place 
which  is  intended  to  be  used  and  is  actually 
used  for  habitation  ;  not  necessarily  for 
sleeping  purposes,  but  being  in  constant 
daily  use.  The  case  of  Surman  v.  Darley 
supra,  decided  that  Covent  Garden  Theatre 
was  not  a  house  within  the  meaning  of  this 
Act  of  Parliament.  The  dictum  of  *Sit*r- 
man  v.  Darley,  supra,  that  this  Act  does 
not  apply  to  warehouses  and  counting- 
houses  cannot  be  justified.  The  word 
"house"  includes  places  which  were 
originally  dwelling-houses,  but  have  since 
been  converted  into  warehouses  or  offices. 
In  the  case  of  Wilson  v.  Churchwardens  of 
Sunderland  (1864),  17  C.  B.  (n.s.)  694; 
34  L.  J.  M.  C.  90,  it  was  decided  that  it 
was  not  necessary  for  the  qualification  of  a 
vestryman  chosen  pursuant  to  an  Act  of 
Parliament  that  he  should  sleep  as  well  as 
reside  in  the  parish.  Looking  at  the  build- 
ings themselves,  they  come  within  the 
meaning  of  the  word  "house."  They  are 
still  houses,  though  not  used  as  dwelling- 
housas  {Daniel  v.  C oulsting (lS4b),  7  Man.  & 
G.  122  ;  Wright  v.  Ingle  (1885),  16  Q.  B.  D. 
379  ;  50  J.  P.  436).  The  dictum  in  Sur- 
man V.  Darley,  supra,  is  too  wide  and 
sweeping,  and  not  justified  here.  It  would 
follow  from  the  case  of  Lewin  and  Others  v. 
George  Newnes^  Limited,  supra,  that  if  the 
defendants  had  a  caretaker  who  slept  on 
the  premises  the  whole  of  the  rooms  would 
be  rateable.  Surman  v.  Darley,  supra,  is 
not  a  case  that  the  court  should  consider. 
These  buildings  are  houses,  and  there  is  no 
reason  why  the  word  "  house "  should  not 
extend  to  "houses  of  business"  or  places 
used  for  business. 

John  Sanderson  and  Framj^ton,  for  the 
respondent,  End.— The  decision  of  the 
county  court  judge  and  the  Divisional 
Court  was  right.  [Tl 
Bead  (1879),    L.   R. 


'hey  referred  to  Biley  v. 
4  Ex.  D.   100 ;    and 
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Lewin  V.  End.— Lewin  v,  Civn.  Service 
Supply  Association,  Limited. 

DanckwerlSy  K.C.,  Morton  Smithy  and 
Henn  Collins^  for  the  respondents,  the 
Civil  Service  Supply  Association,  Limited. — 
This  case  is  different  from  Lewin  and 
Others  v.  George  Newnei^  Limited,  supra. 
The  county  court  judge  found  that  it  was 
impossible  without  reconstruction  of  a 
senous  character  to  convert  the  building 
into  a  place  fit  to  live  in. 

Clarke  Hall  in  reply. 

Vaughan  Williams,  L.J.— I  do  not  see 
my  way  to  depart  from  the  decision  of  the 
Court  of  Excnequer  in  Surman  v.  Darley, 
supra.  There  it  was  decided  that  the 
house  was  not  a  dwelling-house.  It  really 
is  beyond  argument  that  neither  of  these 
buildings,  whether  taking  the  Civil  Service 
Supply  Association  or  that  of  Mr.  End,  is 
in  fact  used  at  the  present  moment  as  a 
dwell inff-house.  None  would,  I  should  say, 
doubt  tnat  if  a  covenant  had  been  entered 
into  by  them  that  they  would  not  use  the 
premises  as  dwelling-houses,  they  would 
have  been  so  usexi  in  either  case.  Then  I 
say  that  the  Court  of  Exchequer  did  not 
say  that  a  house  which  in  structure  was 
capable  of  bein^  used  as  a  dwelling-house 
did  not  come  within  the  word  "  house  "  in 
these  two  Acts  of  Parliament,  even  though 
they  do  not  say  that  it  must  be  a  house 
capable  of  being  used  as  a  dwelling-house. 
(I  think  that  means  capable  in  its  present 
structural  condition.)  I  do  not  think  that 
either  the  Civil  Service  Stores  or  Mr.  End's 
house,  having  regard  to  the  evidence,  are 
houses  in  respect  of  which  it  could  be  truly 
said  that  they  are  capable  of  bein^  usea 
as  a  dwelling-house.  Under  the  circum- 
stances I  say  that  neither  of  these  houses 
are  rateable,  and  the  appeals  must  be  dis- 
missed. 

RoMER,  L.J.~I  agree.  I  think  these 
cases  are  covered  by  the  decision  in  Sur- 
nian  v.  Darley,  sufyra.  In  order  to  enable 
the  present  appeals  to  succeed  before  us 
we  ought  to  dissent  from  the  reasons  which 
governed  the  decisions  in  that  case,  which 
IS  now  sixty  years  old.  It  has  never  been 
differed  from,  but  has  been  followed  con- 
tinuously up  to  the  present  time.  That 
being  so,  I  do  not  think  myself  that  this 
court,  after  so  great  a  lapse  of  time,  ought 
to  differ  from  that  case  and  overrule  or 
depart  from  it.  On  the  facts  in  both  the 
cases  of  the  Civil  Service  Stores  and  End  it 
appears  to  me  that  both  houses  are  not 
being  used  as  dwelling-houses  at  all. 
Nobody  dwells  there.    As  regards  End's 
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Case,  it  is  not  one  where  the  houss  is 
only  being  temporarily  not  used  as  a 
dwelling-house,  or  where  it  could  be  used 
as  a  dwelling-house  without  substantial 
structural  alterations.  That  being  so,  I 
think  from  the  facts  the  two  cases  both 
fall  under  the  decision  in  Surman  v. 
Darley,  supra, 

Stirlino,  L.  J. — I  am  of  the  same  opinion. 
In  my  opinion  we  are  not  at  liberty  at  this 
time  to  depart  from  the  principle  of  the 
decision  in  the  case  of  Sumum  v.  Darley^ 
supra.  It  was  really  laid  down  by  the 
court  in  that  case  that  these  Acts  were 
made  to  apply  to  buildings  only  which  were 
substantially  dwelling-houses.  What  has 
been  relied  on  by  the  appellants  in  these 
cases  is  the  language  of  Alderson,  B., 
who  said,  speaking  of  the  Act  of  Parlia- 
ment, it  meant  clearly  to  impose  the  charge 
on  dwelling-houses,  or  houses  capable  of 
being  occupied  as  such.  It  was  said  that 
the  buildings  in  question,  though  they 
cannot  be  said  to  be  dwelling-houses,  were 
capable  of  being  occupied  as  such.  I  am 
unable  to  differ  from  the  findings  of  the 
county  court  judge  in  this  respect,  and  I 
think  by  the  words  "capable  of  being 
occupied  as  such  "  the  learned  baron  meant 
buildings  which  without  substantial  struc- 
tural alteration  are  capable  of  being  used 
and  occupied  as  dwelling-houses.  In  both 
the  cases  before  us  it  seems  to  me  that,  in 
order  to  convert  the  buildings  into  dwelling- 
houses,  substantial  .structural  alterations 
would  be  required.  I  therefore  agree  that 
the  appeals  should  be  dismissed. 

Appeals  dismissed. 

Solicitors  for  the  appellants:  Bartlett 
and  Large. 

Solicitors  for  the  respondents:  Harry 
Wilson  ;  Tathams  and  I^m. 
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land Rail.  Co. 

Metropolis— Paving  expenses— New  street 
—Land  adjoining  street— "  Owner  "— 
Land  subject  to  restrictions  impost  by 
special  Act — Burden  imposed  tor  bene- 
fit of  individual— xMidland  Railway  Act, 
1900  (63  &  64  Vict.  c.  cxliii.),  s.  18  (2)— 
Metropolis  Management  Act^  1856  (18  & 
19  Vict.  c.  120),  ss.  106, 250— Metropolis 
Management  Amendment  Act,  1862 
(25  &  26  Vict.  c.  102),  8.  77. 

By  ike  Midland  Railway  Act,  1900, «.  18  (2), 
it  was  provided  that  for  the  protection 
of  the  ovmers  of  certain  lands  taken  for 
ndings  the  railway  company  should 
leave  a  strip  of  larid  twenty  feet  wide 
along  the  whole  length  of  a  certain 
road,  and  at  their  own  expense  plant 
and  maintain  the  same  wita  shrubs  and 
trees  to  the  reaM>nable  satisfaction  of 
the  oumers,  and  should  also  fence  off 
the  said  lands  from  the  road  by  an 
ofpm  unclimbable  iron  fence  seven  feet 
high.  The  railway  company  acquired 
the  land,  and  left  a  strip  of  land 
twenty  feet  wide  along  the  whole  length 
of  the  road,  and  planted  it  and  fenced 
vt  off  as  reqtdred  by  that  section.  The 
local  auihtyrity  paved  the  road  under 
s.  105  of  the  metropolis  Management 
Act,  1855,  and  apportioned  part  of  the 
expenses  thereof  on  the  railway  com- 
pany under  s.  77  of  the  Metropolis 
Management  Amendment  Act,  1862. 

Held,  that  as  the  bvrden  on  the  strip  of 
land  along  the  road  was  imposed  for 
the  benefit  of  an  individtud  or  indi- 
viduals who  might  release  it,  the  land 
VHis  not  incapable  for  ever  of  being  let 
at  a  rackrent,  and  that  therefore  the 
company  were  the  ^^ovmers  thereof 
within  the  meaning  of  s.  250  of  the 
Metropolis  Management  Act,  1855,  and 
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were  liable  to  contribute  towards  the 
paving  expenses. 

Decision  of  Bigham,  J.  {reported  68  J.  P. 
574),  affirmed. 

Appeal  of  the  defendants  from  the  judg- 
ment of  BiOHAM,  J.,  upon  the  following 
Special  Case  stated  under  the  Rules  of  the 
Supreme  Court,  1883,  Order  XXXIV. 

1.  This  is  a  statement  of  the  question  of 
law  arising  in  this  action  by  agreement  of 
the  parties  thereto  in  the  form  of  a  special 
case  for  the  opinion  of  the  court. 

2.  The  dispute  between  the  parties  is  as 
to  the  liability  of  the  defendants  to  the 
plaintiffs  to  contribute  to  the  estimated 
expenses  of  paving  a  certain  portion  of  a 
"  new  street  ^  known  as  Westbere  Road,  in 
the  metropolitan  borough  of  Hampstead. 

3.  The  plaintiffs  are  by  virtue  of  the 
Metropolis  Management  Act,  1855,  and  the 
Acts  amending  the  same,  and  the  London 
Government  Act,  1899,  the  local  authority 
for  the  metropolitan  borough  of  Hampstead 
and  the  body  charged  with  the  duty  of 
paving  new  streets  in  the  said  borough. 

4.  By  8.  105  of  the  Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  it  is 
provided  as  follows :  "  In  case  the  owners 
of  the  houses  forming  the  greater  part  of 
any  new  street  laid  out  or  made  or  here- 
after to  be  laid  out  or  made,  which  is  not 
paved  to  the  satisfaction  of  the  vestry  or 
district  board  of  the  parish  or  district  in 
which  such  street  is  situate,  be  desirous  of 
having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  sucn  vestry  or  board  deem  it 
necessary  or  expedient  that  the  same  should 
be  so  paved,  tnen  and  in  either  of  such 
cases  such  vestry  or  board  shall  well  and  suffi- 
ciently pave  the  same,  either  throughout  the 
whole  breadth  of  the  carriageway  and  foot- 
paths thereof,  or  any  part  of  such  breadth, 
and  from  time  to  time  keep  such  pavement 
in  good  and  sufficient  repair ;  and  the  owners 
of  the  houses  forming  such  street  shall,  on 
demand,  pay  to  such  vestry  or  board  the 
amount  of  the  estimated  expenses  of  pro- 
viding and  laying  such  pavement  (such 
amount  to  be  determined  by  the  surveyor 
for  the  time  being  of  the  vestry  or  board)  : 
and  in  case  such  estimated  expenses  exceed 
the  actual  expenses  of  such  paving,  then  the 
difference  between  such  estimated  expenses 
and  such  actual  expenses  shall  be  repaid  by 

the  said  vestry  or  board  to  the  owners  of         j 
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houses  by  whom  the  said  sum  of  money  has 
been  paid  ;  and  in  case  the  said  estimated 
expenses  be  less  than  the  actual  expenses 
of  such  paving,  then  the  owners  of  the  said 
houses  shall,  on  demand,  pay  to  the  said 
vestry  or  board  such  further  sum  of  money 
as,  together  with  the  sum  already  paid, 
amounts  to  such  actual  expenses." 

5.  By  8.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862  (25  & 
26  Vict.  c.  102),  it  is  provided  as  follows : 
"  Where  any  vestry  or  dif^trict  board  shall, 
under  the  powers  given  by  the  hundred 
and  fifth  section  of  the  firstly  recited  Act, 
have  paved  or  be  about  to  pave  any  new 
street^  the  o^vne^s  of  the  land  bounding  or 
abutting  on  such  street  shall  be  liable  to 
contribute  to  the  expenses  or  estimated 
expenses  of  paving  the  same,  as  well  as  the 
owners  of  houses  therein  ;  provided  that  it 
shall  be  lawful  for  the  vestry  or  district 
board  to  charge  the  owners  of  land  in  a 
less  proportion  than  the  owners  of  house 
property,  should  they  deem  it  just  and 
expedient  so  to  do  ;  and  any  such  costs  and 
expenses,  including  the  costs  of  paving  at 
the  points  of  intersection  of  streets,  and  all 
other  incidental  costs  and  charges,  shall  be 
apportioned  by  the  vestry  or  board,  and 
shall  be  recoverable  either  before  the  work 
shall  be  commenced,  or  during  its  progress, 
or  after  its  completion  ;  and  it  shall  be 
lawful  for  the  vestry  or  district  board  at 
their  discretion  to  accept  payment  of  the 
amount  apportioned  or  charged  in  respect 
of  each  house  or  premises  by  instalments 
spread  over  a  period  not  exceeding  twenty 
years ;  and  any  such  amount  shall  be 
recoverable  froin  the  present  or  any  future 
owner  of  the  premises  either  by  action  at 
law  or  in  a  summary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the 
vestry  or  board." 

6.  By  s.  250  of  the  Metropol  is  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  it  is  pro- 
vided (inter  alia)  as  follows:  "The  word 
*  owner 'shall  .  .  .  mean  the  person  for  the 
time  being  receiving  the  rack-rent  of  the 
lands  or  premises  in  connection  with  which 
the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other 
person,  or  who  would  so  receive  the  same  if 
such  lands  or  premises  were  let  at  a  rack- 
rent" 

7.  By  the  Midland  Railway  Act,  1900 
(63  &  64  Vict.  c.  cxliii.),  certain  additional 
powers  were  conferred  upon  the  defendants, 
the  Midland  Railway  Company,  in  the  said 
Act  referred  to  as  "  the  company,"  and  par- 
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ticularly  by  s.  18  of  the  said  Act  it  was 
provided  as  follows :  "  The  following  pro- 
visions shall  unless  otherwise  agreed  apply 
and  have  effect  for  the  protection  of 
Percy  Horace  Gordon  Powell -Cotton  and 
his  trustees  (in  this  section  called  the 
owners) : 

"  (1)  The  company  shall  not  use  any  part 
of  the  sidings  to  oe  placed  upon  the  land  to 
be  acquired  from  the  owners  and  coloured 
red  upon  the  plan  and  signed  by  John  Allen 
McDonald  on  behalf  of  the  company  and  by 
Percival  Fox  Tuckett  on  behalf  ot  the  owners 
for  any  purpose  except  for  the  standing  of 
empty  passenger  trains. 

"(2)  The  company  shall  acquire  all  the 
land  of  the  owners  up  to  Westbere  Road 
and  shall  leave  a  strip  of  land  twenty  feet 
wide  along  the  whole  length  of  such  West- 
bere Road  and  shall  at  their  own  expense 
plant  and  maintain  the  same  ^yith  shrubs 
and  trees  to  the  reasonable  satisfaction  of 
the  owners  and  shall  at  the  like  expense 
and  to  the  like  satisfaction  fence  off  the 
said  lands  from  the  Westbere  Road  by  an 
open  unclimbable  iron  fence  seven  feet  high 
such  planting  and  fencing  to  be  carried  out 
within  one  year  from  the  company  obtain- 
ing possession  of  such  lands  and  to  be 
maintained  by  the  company." 

8.  In  accordance  with  the  provisions  of 
sub-s.  (2)  of  the  said  section  of  the  said  Act 
the  defendants  duly  acquired  the  land 
therein  referred  to,  and  left  a  strip  of  land 
twenty  feet  wide  along  and  contiguous  to 
the  whole  length  of  the  west  side  of  West- 
bere Road  aforesaid,  and  have  planted  and 
dealt  with  the  same  in  manner  in  the  said 
section  provided.  They  have  also  fenced 
off  the  said  lands  from  the  Westbere  Road 
by  an  ojien  unclimbable  iron  fence  seven  feet 
high  in  pursuance  of  the  said  section,  and 
planted  a  quick-set  hedge  immediately  inside 
the  said  fence  along  its  whole  length.  On 
the  other  side  of  the  said  strip  the  said  land 
slopes  down  to  the  edge  of  their  railway,  a 
cutting  having  been  made  for  the  purpose 
of  constructing  the  same.  A  plan  of  the 
said  road  and  of  the  said  strip  of  land  and 
of  the  bank  or  slope  and  railway  lines  is 
annexed  to  this  case  and  marked  "  A,"  and 
may  be  referred  to  as  part  of  this  case. 

9.  On  June  4th,  1903,  the  plaintiffs,  pur- 
suant to  the  said  provisions  of  the  Metro- 
polis Management  Acts,  1855  and  1862, 
duly  passed  a  resolution  in  the  following 
terms  : 

*^  That  inasmuch  as  the  remaining  private 
portion  of  the  new  street  in  this  borough  t 
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called  and  known  as  Westbere  Road  is  not 
paved  to  the  satisfaction  of  this  council, 
this  council  deem  it  necessary  and  expedient 
that  the  same  should  be  paved  in  manner 
following,  that  is  to  say,  that  the  footways 
be  paved  throughout  the  whole  width  with 
patent  non-slip  hard  York  paving  ou  pro{)er 
foundations ;  that  the  existing  kerb  be  re- 
laid  on  Portland  cement  concrete  founda- 
tions, any  deficiency  therein  to  be  made 
good  with  new  twelve  inch  by  eight-inch 
Norway  kerb ;  that  channels  be  laid  on 
concrete  foundations,  of  twelve-inch  by  six- 
inch  granite,  one  stone  wide,  edged  on  the 
outer  side  with  three-inch  by  six-inch 
Enderby  granite  setts,  one  stone  wide  ;  that 
the  crossings  (if  any)  be  paved  with  three- 
inch  by  six-inch  Enderby  granite  setts  on 
Portland  cement  concrete  foundations  ;  and 
that  the  roadway  be  made  up  with  twelve 
inches  of  hard  core,  three  inches  of  gravel, 
and  three  inches  of  Enderby  granite;  and 
that  the  estimated  expenses,  amounting  to 
£2,364  12«.,  of  providing  and  laying  such 
pavement  be  and  the  same  are  hereby 
apportioned  to  and  charged  upon  the  re- 
spective owners  of  the  houses  and  land 
forming  or  bounding  or  abutting  on  the 
said  portion  of  the  said  new  street  in 
manner  following,  and  be  demanded  and 
recovered  accordingly." 

10.  The  apportioned  amount  of  the  said 
sum  of  £2,364  12«.,  being  the  estimated 
cost  as  determined  by  the  surveyor  for  the 
time  being  to  the  council  of  paving  the 
road  and  footways  in  accordance  with  the 
above  resolution  of  the  council  chargeable 
according  to  the  determination  of  the 
council  upon  the  owners  of  the  said  land 
in  Westbere  Road  is  £1,200  12j5. 

11.  By  a  notice  dated  September  25th, 
1903,  and  signed  by  Arthur  P.  Johnson,  the 
town  clerk  to  the  plaintiffs,  which  was 
served  on  the  defendants  on  the  same  day, 
the  said  sum  of  £1,200  12«.  was  duly 
demanded  of  the  defendants.  A  copy  of 
the  said  notice  is  annexed  to  this  case  and 
marked  "B,"  and  may  be  referred  to  as 
part  of  this  case. 

12.  The  plaintiffs  contend  that  the  defen- 
dants are  "  the  owners  "  of  the  land  "  bound- 
ing or  abutting"  on  the  said  new  street 
known  as  Westbere  Road  aforesaid  within 
the  meaning  of  the  Metropolis  Management 
Act  aforesaid,  and  are  liable  to  contribute 
to  the  expenses  or  estimated  expenses  of 
paving  the  same  the  said  sum  of  £1,200  12fi. 

13.  The  defendants  contend  (a)  that  the 
said  land  is  not  land  bounding  or  abutting 
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on  the  said  street  within  the  meaning  of 
s.  77  of  the  Metropolis  Management  Amend- 
ment Act,  1862  ;  (b)  that  the  said  land  is 
subject  in  perpetuity  to  the  burden  of  public 
and  private  rights,  which  deprive  it  of  all 
beneficial  value  to  the  defendants,  and  is 
not  such  land  as  is  intended  by  the  said 
section  ;  and  (c)  that  the  defendants  are  not 
owners  of  the  said  land  within  the  meaning 
of  the  enactments  mentioned  in  para- 
graphs 4,  5,  and  6,  and  that  they  are  there- 
fore not  liable  to  contribute  to  the  said 
paving  expenses. 

14.  The  questions  submitted  for  the 
opinion  of  the  court  are  : 

(1)  Whether,  on  the  true  construction  of 
the  Metropolis  Management  Acts,  1855  and 
1862,  and  having  regard  to  the  said  pro- 
visions of  the  Midland  Railway  Act,  1900, 
the  defendants  are  liable  to  pay  to  the 
plaintiffs  the  amount  claimed  in  this  action 
in  respect  of  the  estimated  expenses  of 
paving  the  new  street  known  as  Westbere 
Road  ;  and 

(2)  By  whom  the  costs  of  this  action  and 
special  case  ought  to  be  paid. 

BiGHAM,  J.,  held  ( [1904]  2  K.  B.  802 ; 
68  J.  P.  574)  that  as  the  burden  on  the 
strip  of  land  along  the  road  wfius  imposed 
for  the  benefit  of  an  individual  or  indi- 
viduals who  might  release  it,  the  land  was 
not  incapable  for  ever  of  being  let  at  a 
rack-rent,  and  that  therefore  the  company 
were  the  "  owners  "  thereof  within  the  mean- 
ing of  s.  250  of  the  Metropolis  Management 
Act,  1855,  and  were  liable  to  contribute 
towards  the  paving  expenses. 

The  defendants  appealed. 

William  Wills  {Montague  Lush,  K.C., 
with  him),  for  the  appellants.— The  Mid- 
land Railway  Company  are  not  owners  of 
land  bounding  or  abutting  on  the  new 
street  within  the  meaning  of  s.  77  of  the 
Metropolis  Management  Amendment  Act, 
1862,  mpra.  The  land  is  extra  com- 
mercium,  and  cannot  be  let  at  a  rack- 
rent.  The  case  cannot  be  distinguished 
from  Great  Eastern  Rail.  Co.  v.  Hackney 
Board  of  Works  (1883),  8  App.  Cas.  687. 
The  laud  is  for  the  time  being  sterilised, 
and  likely  to  remain  so  for  all  time. 
Assessments  have  been  held  not  to  be 
payable  in  the  case  of  churches  of  the 
Church  of  England  where  the  land  cannot 
be  brought  intra  commercium  except  by 
Act  of  Parliament ;  also  in  the  case  of 
public  highways  which  have  been  held  to 
be  extra  commercium,  although  the  bar  is 
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not  perpetual^  and  can  be  removed  by  cer- 
tain formalities,  and  does  not  require  a 
statute,  and  again  in  the  case  of  metro- 
politan commons.  The  case  ought  not  to 
be  decided  merely  by  the  question  as  to 
whether  there  might  be  a  release  without 
the  formality  of  an  Act  of  Parliament.  It 
is  not  necessary  in  order  to  be  able  to  claim 
exemption  from  these  contributions  that 
the  bar  to  the  use  of  the  land  is  absolutely 
perpetual  {Plumstead  Board  of  Works  v. 
British  Land  Co,  (1875X  L.  R.  10  Q.  B. 
203).  In  many  cases  it  nas  been  held  that 
exemption  from  contribution  does  not  hold 
good.  The  case  of  Wright  v.  Ingle  (1886), 
16  Q.  B.  D.  379 ;  50  J.  P.  436,  can  be  dis- 
tinguished from  this.  In  that  case  persons 
voluntarily  dedicated  land  for  a  chapel  or 
school,  and  reserved  a  right  to  revoke  and 
put  an  end  to  the  disability.  In  this  case 
the  disability  is  imposed  by  Act  of  Parlia- 
ment, and  the  appellants  arc  at  the  mercy 
of  other  persons  whose  interest  it  is  to  pre- 
vent them  bringing  this  land  intra  com- 
"m^rcium,  and  they  have  no  power  of 
dealing  with  it.  In  the  case  of  a  highway, 
notwithstanding  the  fact  that  at  any  time  m 
any  year  by  an  order  of  the  magistrate  a 
road  can  be  stopped,  the  court  took  the 
view  that  it  was  extra  commerdum^  and 
came  within  the  principle.  In  accordance 
with  the  case  of  Great  Eastern  EaiL  Co,  v, 
Hackney  Board  of  Works,  supra,  we  must 
look  at  the  land  as  it  is  now  situated,  and 
under  the  disability  now  imjiosed  upon  it,  and 
in  the  second  place,  if  we  are  to  speculate 
in  regard  to  the  possibilities  of  the  future, 
there  is  no  inference  to  be  drawn  in  favour 
of  the  respondents.  The  land  ought  to  be 
treated  as  extra  comniercium. 

Macmorran,  K.C.,and  Courthom-Afunroe, 
for  the  respondents,  were  not  called  upon  to 
argue. 

Vaughan  Williams,  L.J.— Mr.  Wills, 
on  behalf  of  the  appellants,  has  said  every- 
thing that  there  is  to  be  said.  I  take  it  the 
judgment  of  Bigham,  J.,  is  perfectly  right. 
It  really  seems  to  me  that  if  the  arguments 
that  Mr.  Wills  has  addressed  to  us  were 
right  and  well  founded,  the  case  of  W7'tght  v. 
Ingle,  supra,  ought  to  have  been  decided 
differently,  because  in  that  case,  as  in  this, 
unless  and  until  there  was  a  release,  the 
land  was  extra  commercium,  because  it 
could  not  be  dealt  with  for  any  other  than 
the  purpose  in  view.  The  whole  difference 
between  that  case  and  the  present  one  is 
that  the  present  agreement  is  embodied  in 
an  Act  of^  Parliament,  and  the  agreement  in 
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Wright  v.  In^le,  supra^  was  not.  I  do  not 
think  there  is  any  substance  in  that  dif- 
ference at  all,  because  one  has  only  to  look 
at  the  agreement  in  this  case  to  see  that  it 
was  an  agreement  arrived  at  by  the  parties 
and  afterwards  embodied  in  an  Act  of 
Parliament.  In  my  opinion  this  appeal 
must  be  dismissed  with  costs. 

RoMER,  L.  J.— I  i^ee. 

Stirling,  L.J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Beale  <fe  Co. 
Solicitor  for  the  respondents :  Arthur  P. 
Johnson. 
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January  31,  1906. 

(Before  Alverstone,  L.C. J.,  Kennedy 
and  Ridley,  JJ.) 

Scott  &  Co.,  Limited  (Appellants),  and 
William  Solomon  (Respondent). 

Inland  Revenue— Dealing  in  plate— Excise 
licence — Coupon  competition  instituted 
by  tea  merchants— Watches  presented 
to  persons  producing  coupons  showing 
large  purchases  of  tea — Inland  Revenue 
Act,  1867  (30  &  31  Vict.  c.  90),  ss.  1,  3. 

The  appellants,  who  were  tea  merchants, 
instituted  a  coupon  competition,  by 
which  at  stated  periods  persons  pro- 
ducing the  largest  numbers  of  coupons 
taken  from  packets  of  tea  putyhased 
from  the  afijMants  became  entitled  to 
jrrizes  consisting  of  various  articleSy 
from  a  cottage  to  article*  of  common 
household  use,  amongst  which  were 
certain  articles  of  ^'nlaU,"  Various 
jyersons  received  articles  of  plate  under 
the  tevTOS  of  this  competition. 

Held,  that  there  was  evidence  of  a  ^'trading 
in'*  or  of  a  ''sale"  of  plate  unthin  the 
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meaning  qfs.l  of  the  Inland  Revenue 
Acty  1867,  on  which  justices  could  con- 
vict the  appellants  under  s.  3  of  that 
Act. 

Case  stated  by  justices  for  the  county 
borough  of  Bolton. 

At  the  court  of  sumniarv  jurisdiction 
sitting  at  the  Town  Hall,  in  the  said  county 
borough,  on  June  2nd,  1904,  the  appellants 
were,  upon  the  information  of  the  respon- 
dent, charged  for  that  they,  within  six 
calendar  months  before  the  date  of  exhibit- 
ing the  said  information,  to  wit,  between 
November  15th  and  December  31st,  1903, 
in  the  borough  of  Bolton,  in  the  county  of 
Lancaster,  did  deal  in  plate  without  a 
proper  licence  in  that  behalf,  contrary  to 
the  form  of  the  statutes  in  that  behalf 
made  and  provided. 

The  information  was  laid  under  s.  3  of 
the  Act  30  &  31  Vict.  c.  90,  which  is  as 
follows  :  "  Every  person  who  shall  do  any 
act  or  carry  on  any  trade  or  business  for 
which  a  licence  to  deal  in  plate  is  required 
by  this  Act,  without  having  in  force  a 
proper  licence  authorising  him  so  to  do. 
shall  for  every  offence  forfeit  the  sum  oi 
fifty  pounds  ;  and  in  any  proceeding  for  the 
recovery  of  such  x)enalty  it  shall  be  suffi- 
cient to  allege  that  the  defendant  did  deal 
in  plate  without  a  proper  licence  in  that 
behalf,  and  it  shall  not  be  necessary  further 
or  otherwise  to  describe  the  offence.." 

The  solicitor  for  the  respondent  con- 
tended that  the  class  of  business  carried  on 
by  the  appellants,  as  disclosed  by  the  evi- 
dence of  the  several  witnesses,  was  one 
that  required  a  plate  licence  to  be  taken 
out,  and  there  was  a  binding  contract 
between  the  appellants  and  their  customers 
that  the  ownership  of  the  watch  was  trans- 
ferred from  the  appellants  by  virtue  of 
such  contract  as  between  the  appellants 
and  their  customers,  for  so  soon  as  the 
latter  complied  with  the  conditions  there 
was  a  binding  contract.  The  property  in 
the  watch  passed  to  the  customer  for  a  con- 
sideration, and  that  was  the  payment  of 
money  for  tea  and  coupons.  The  evidence 
given  before  the  court  was  as  follows  : 

William  Llovd,  officer  of  Inland  Revenue, 
on  his  oath  said  :  Appellants  last  year  (1903) 
carried  on  business  in  Bolton  as  teamen  at 
two  shops — as  The  Queen  Tea  Company  at 
GO,  Deansgate,  and  as  Black  and  White, 
43,  Market  Street.  Prior  to  October,  1903, 
I  had  seen  various  articles  in  the  window, 
to  be  handed  to  customers  at  60,  Deansgate. 
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In  October,  1903,  there  were  two  gold 
watches  and  chains  in  the  window.  On 
October  13th  I  went  in  the  shop,  and  spoke 
to  an  assistant.  I  asked,  "  How  much  tea 
is  it  necessary  to  purchase  to  gain  one  of 
the  watches  1  *'  He  handed  to  me  the  hand- 
bill marked  "  A,"  and  said,  **  They  are  not 
to  be  given  in  the  ordinary  way  of  bonus." 
There  was  a  large  card  at  the  doorway  like 
the  one  marked  "B."  I  said,  "I  am  an 
officer  of  Inland  Revenue,  and  a  licence 
ought  to  be  taken  out."  I  went  the  same 
day  to  the  shop  43,  Market  Street.  I  there 
saw  a  gold  watch  and  chain  exhibited  in 
the  window.  Similar  notices  were  also 
exhibited  on  these  premises.  I  got  the 
handbills  marked  "  0."  On  December  3rd, 
1903, 1  went  to  43,  Market  Street,  and  pur- 
chased one  pound  of  tea  for  2s,  6rf.  It  was 
in  the  wrapper  marked  "D."  I  also  re- 
ceived at  tne  same  time  the  envelope 
marked  "  E."  On  the  next  day— December 
4th,  1903—1  went  to  60,  Deansgate.  I 
there  purchased  one  pound  of  tea  for  2s.  6d. 
I  produce  the  wrapper  marked  "  F " ;  also 
an  envelope  I  received  marked  "G  1." 
On  February  19th  I  obtained  at  43,  Market 
Street  this  paper  marked  "  G  2,"  and  on  the 
same  diw  at  60,  Deansgate,  this  list  marked 
"  H."  I  find  that  each  contains  a  list  of 
fifty  persons  who  have  received  watches, 
and  among  these  are  Mrs.  Ball,  Mrs.  Hold- 
brook,  and  Mrs.  Oddie.  I  called  upon  Mrs. 
Ball  and  Mrs.  Holdbrook,  and  saw  two 
gold  watches  and  chains.  These  watches 
appear  to  be  gold,  and  each  watch  was  con- 
si(K3rably  over  the  two  pennyweights  re- 
quiring a  licence.  No  licences  were  held 
last  year  in  respect  of  either  of  these 
shops. 

In  cross-examination  he  said:  I  cannot 
say  if  they  carry  on  business  in  a  large 
way.  They  carry  on  business  elsewhere. 
I  do  not  know  if  this  system  is  in  use 
by  traders  in  the  country. 

Mary  Jane  Holdbrook,  on  her  oath,  said  : 
I  live  at  401,  St.  Helens  Road,  Bolton.  I 
received  one  of  these  watches  and  chains. 
I  showed  it  to  the  witness  William  Lloyd. 
I  obtained  this  watch  through  this  com- 
petition. I  was  a  regular  customer  at 
60,  Deansgate.  I  bought  tea  from  the 
Queen  Tea  Company.  1  received  coupons 
with  the  tea.  1  purchased  and  received 
packets  similar  to  those  produced.  I  paid 
2s.  4d.  a  pound.  I  sent  in  my  coupons 
in  the  envelope  produced  marked  "I.'  I 
had  coupons  for  112}  lbs.  I  sent  it  to 
60,  Deansgate,  in  December,  1903.  I  got 
the  watch  m  March,  1904. 
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Sarah  Ball,  on  her  oath,  said :  I  liTe  at 
254,  Deane  Church  Lane,  Bolton.  I  ob- 
tained one  of  these  watches  through  this 
competition.  It  was  one  of  the  watches 
shown  to  Mr.  Lloyd.  I  purchased  a  number 
of  packets  of  tea.  I  sent  the  coupons  in 
the  envelope  produced  marked  "  J.*'  I  sent 
in  109  coupons.  I  paid  2«.  6d.  a  pound.  I 
received  tne  watch  at  60,  Deansgate.  I 
paid  the  money  for  the  tea.  I  bought  a 
little  extra  when  the  competition  was  on. 

Ellen  Oddie,  on  her  oath,  said  :  I  live  at 
Ramwells  Farm,  Bromley  Cross,  near 
Bolton.  I  obtained  one  of  these  watches 
by  means  of  the  competition.  After  I  had 
heard  of  the  competition  I  purchased  tea 
in  packets.  These  packets  bore  coupons. 
I  sent  108  coupons  in  the  envelope  marked 
"K."  I  purchased  108  lbs.  I  sent  them 
to  the  shop  60,  Deansgate.  I  received  a 
gold  watch  and  chain. 

In  cross-examination  she  said  :  I  bought 
my  tea  at  that  shop  before  the  competition 
began,  and  all  through  the  competition. 
The  price  was  the  same  before  and  after. 
I  got  the  same  good  tea. 

In  answer  to  questions  from  the  justices, 
this  and  the  two  previous  witnesses  said : 
"  I  understand  that  in  purchasing  the  tea  I 
was  purchasing  the  possibility  of  obtaining 
a  gold  watch  or  one  of  the  other  articles." 

The  documents  referred  to,  marked  "  A," 
"B,"  "C,"  "D,"  "E,"  "F,"  "G  1,"  "G2," 
"H,"**V"J,"  and  "K,''were  annexed  to 
and  formed  part  of  the  case. 

The  counsel  for  the  appellants  admitted 
there  was  a  contract  between  the  appellants 
and  their  customers,  and  also  tne  facts, 
but  claimed  that  they  had  committed  no 
infringement  of  the  law,  and  were  entitled 
to  continue  to  act  as  they  had  done  ;  that 
there  was  no  trading  or  selling  according 
to  that  Act.  He  contended,  firstly,  that 
there  was  no  trading  by  a  person  whose 
business  it  was  to  deal  in  gold  or  silver 

Slate.  Secondly,  there  was  no  sale  or  evi- 
ence  of  a  sale  of  gold  or  silver  plate  by  the 
appellants  to  the  persons  called  as'  wit- 
nesses; and,  thirdly,  that  even  if  there 
were  a  sale  of  a  chance  such  as  nii^ht  be 
objectionable  under  the  Lottery  Act,  it  was 
no  sale  or  evidence  of  a  sale  of  the  prizes  in 
respect  of  which  the  chance  was  taken. 

The  iustices  found  that  the  appellants 
did  deal  in  plate  without  a  proper  licence 
in  that  behalf,  and  fined  them  40«.  and 
costs. 

The  question  upon  which  the  opinion  of 
the  court  was  desired  was  whether  upon 

144 


69  J.  P.  187. 

the  facts  stated,  which  were  not  in  dispute, 
the  conviction  was  right. 

Section  3  of  the  Inland  Revenue  Act, 
1867,  Is  set  out,  iujyra. 

By  s.  1  of  the  Act  Excise  duties  are  to  be 
charged  and  paid  on  licences  to  deal  in 
plate  to  be  taken  out  yearly  in  the  United 
Kingdom  by  (amongst  others)  "  every  per- 
son who  shall  tradv  in  or  sell  any  article 
composed  wholly  or  in  part  of  gold  or 
silver,  in  respect  of  every  house,  snop,  or 
other  place  in  which  his  trade  or  business 
shall  be  carried  on — where  the  gold  shall  be 
above  two  pennyweights  and  under  two 
ounces  in  weight,  .  .  .  where  the  gold 
shall  be  of  the  weight  of  two  ounces  or 
upwards,  .  .  ." 

Danckwerts^  K.C.,  and  Atkiuy  for  the 
appellants.  —  The  appellants  sold  tea  in 
packets  with  a  coupon  inside,  and  at  stated 
periods  gave  prizes  to  persons  producing 
the  largest  numbers  of  coupons,  and 
amongst  the  prizes  were  certain  articles  of 
"plate."  By  such  transactions  the  appel- 
lants cannot  be  said  to  "do  any  act,  or 
carry  oh  any  trade  or  business  for  which  a 
license  to  deal  in  plate  is  required  by"  the 
Inland  Revenue  Act,  1867.  ay  s.  1  of  that 
Act  the  persons  who  carry  on  such  trade  or 
business  are  (amongst  others)  "  every  person 
who  shall  trade  in  or  sell  any  article"  of 

Slate  as  there  specified.  The  appellants 
id  not  "trade  m"  these  watches.  See 
Grainger  dt  Son  v.  Gough,  [1896]  A.  C. 
325 ;  60  J.  P.  692.  In  that  case  Lord 
Davey  says  (see  L.  R.,  p.  345) :  "Trade  in 
its  largest  sense  is  the  business  of  selling, 
with  a  view  to  profit,  goods  which  the 
trader  has  either  manufactured  or  himself 
purchased."  See  also  the  judgment  of 
Willes,  J.,  in  Harris  v.  Amen/  (1866), 
35  L.  J.  C.  P.  89.  Killtck  v.  GVa^a»^  [1896] 
2  Q.  B.  196  ;  60  J.  P.  534,  was  a  case  under 
s.  17  of  this  Act,  and  the  facts  were  dis- 
similar to  those  here.  Neither  did  the 
appellants  "  sell "  these  watches,  for  in  the 
transactions  in  question  there  were  none  of 
the  elements  of  sale.  A  sale  must  be  for 
money,  and  there  is  no  evidence  that  these 
watches  were  exchanged  for  money.  The 
prize-winners  were  not  necessarily  the  pur- 
chasers of  the  tea  and  coupons,  but  might 
have  obtained  their  coupons  from  the  pur- 
chasers. The  prizes  were  gifts  given  for 
the  purposes  of  advertisement,  and  the 
expenses  were  defrayed  out  of  the  general 
expenses  of  the  business.  There  is  nothing 
to  show  the  price  of  the  tea  sold  was  fixed 
with  regard  to  the  price  of  these  watches. 
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The  evidence  was  to  the  contrary  that  the 
price  of  the  tea  was  the  same  before  and 
after  the  competition.  It  may  be  that  the 
transactions  resulted  in  an  immediate  loss 
with  a  view  to  ultimate  profit  to  be  gained 
by  the  puflf.  The  transactions,  if  not  gifts, 
constituted  barter — the  exchan^  of  coupons 
for  watehes.  The  appellants  did  not "  trade 
in  or  sell "  these  watenes.  The  process  was 
in  fact  a  lottery  {Tayl<yr  v.  Smetten  (1883), 
11  9.  B.  D.  207 ;  47  J.  P.  308).  A  person 
obtaining  a  coupon  has  the  mere  chance  of 
winning  one  of  a  number  of  prizes,  ranging 
from  a  cottage  to  articles  of  common  house- 
hold use,  amongst  which  are  included 
certain  watehes.  Proceedings  should  have 
been  taken  against  the  appellants  for  keep- 
ing a  place  to  exercise  a  lottery  instead  of 
for  failing  to  take  ont  a  licence  to  carry 
on  what  was,  in  fact,  a  lottery. 

Bawlatt  (Sir  E.  R  Finlay.  K.C.  {Attor- 
ney-GcTieral^  was  with  him),  for  the  respon- 
dent.— There  was  here  a  sale,  or  at  all 
events  a  trading  in  plate.  In  Taylor  v. 
SmetteUy  supra^  Hawkins,  J.,  said  (see 
p.  211):  "Although  it  was  admitted  by 
the  respondent  that  the  tea  was  good  and 
worth  all  the  money,  it  is  impossible  to 
suppose  that  the  aggregate  prices  charged 
and  obtained  for  the  packaij^es  did  not 
include  the  segregate  pnces  of  the  tea  and 
the  prizes."  The  prizes  were  given  to  the 
persons  producing  the  greatest  number  of 
coupons,  and  the  >\  inning  of  the  prizes  did 
not  depend  wholly  upon  chance,  as  in 
Hall  V.  Mc  William  (1901),  85  L.  T.  239  ; 
65  J.  P.  742.  If  the  transactions  in  ques- 
tion constituted  a  lottery,  that  fact  is 
immaterial.    [He  was  stopped.] 

DanckwerU^  K.C.,  in  reply. 

Alvekstone,  L.C.J.-^A  special  case  has 
here  been  stated  by  justices,  who  had  before 
them  a  summons  under  s.  3  of  the  Inland 
Revenue  Act,  1867,  in  respect  of  a  person 
dealing  in  plate  without  a  proper  licence, 
the  "dealing"  being  for  this  purpose- 
doing  any  act  or  carrjring  on  any  trade  or 
business  for  which  a  licence  to  deal  in  plate 
is  required  by  the  said  Act.  That  throws 
us  back  on  s.  1— "doing  any  act"  does  not 
enlarge  the  meaning — where  the  words  are  : 
"  Every  person  who  shall  trade  in  or  sell 
any  article,  composed  wholly  or  in  part 
of  gold  or  silver."  This  case  seems  to 
me  to  be  near  the  line,  but  to  a  certain 
extent  it  is  a  question  of  fact.  If  Mr. 
DanckwerU  could  have  made  good  his 
point,  that  there  is  no  evidence  here  of 
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anything  which  amounts  to  either  a  "  sale" 
or  a  "  trading,"  we  should  have  been  bound, 
of  course,  to  give  effect  to  that  contention. 
What  happened  was  this  :  A  larg[e  amount 
of  tea  was  sold.  That  tea  was  either  sold 
with,  or  was  packed  up  in^  something 
called  a  coupon— a  token  which  indicated 
that  the  tea  had  been  purchased  from  a 
particular  shop.  The  evidence  of  one  of 
the  witnesses,  Ellen  Oddie,  in  cross-exami- 
nation, is :  "I  bought  my  tea  at  that  shop 
before  the  competition  bef;an.  ...  I 
understand  that  in  purchasing  the  tea  I 
was  purchasing  the  possibility  of  obtaining 
a  gold  wateh  or  one  of  the  other  articles. 
That  is  not  conclusive  at  all  on  the  matter, 
but  it  seems  to  me  to  point  to  one  view  of 
the  facts,  namely,  that  it  was  all  one  trans- 
action. In  respect  of  the  payment  for  the 
tea,  the  various  purchasers  each  of  them 
ffot  what  has  been  called  this  "coupon." 
Mr.  DanckwerU  does  not  dispute,  and  I 
do  not  think  he  could  dispute,  that  that 
was  a  sale  of  coupons.  The  suggestion 
that  there  is  full  value  given  for  the  tea, 
meaning  that  there  is  nothing  charged  for 
these  coupons,  is  simply  absurd.  This  very 
large  business,  to  the  extent  of  thousands 
of  pounds,  of  Scott  and  Company,  the  ap- 
pellants, could  not  possibly  be  carried  on  if 
there  were  no  charge  for  the  coupons.  The 
coupons  having  been  delivered  out  with  the 
tea,  the  persons  who  received  them  either 
having  purchased  them  themselves,  or 
having  obtained  them  from  other  pur- 
chasers, on  presenting  them  become  entitled 
to  receive  certain  articles,  and,  amongst 
others,  became  entitled  in  certain  events, 
according  to  the  number  of  coupons  they 
presentea,  to  receive  a  very  considerable 
number  of  articles  of  plate,  watehes,  and 
other  things  of  the  kind.  It  seems  to  me 
that,  looked  at  in  its  real  essence,  this 
transaction  is  a  trading  in  watches  by  means 
of  receiving  payment  for  them  by  instal- 
ments when  the  money  is  paid  for  the  tea^ 
and  by  afterwards  recognising  the  value  01 
those  various  instalments  as  evidenced  by 
the  coupons  by  giving  back  various  articles 
— in  this  particular  case,  watches.  The 
justices  have  thought  that  that  was  a  deal- 
ing in  plate ;  that  is.  that  there  was  a 
trading  or  selling  within  the  meaning  of 
s.  1.  I  am  not  prepared  to  say  they  were 
wrong.  We  are  imprevssed  by  the  language 
of  Lord  Davey  in  the  case  of  Grainger  v. 
Goughf  mjyra^  in  that,  referring  to  trade 
for  the  purpose  of  an  income  tax  case.  Lord 
Davey  said  (.see  p.  345):  "Trade  in  its 
largest  sense  is  the  business  of  selling,  with 
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SooTT  AND  Co.,  Limited,  and  William 
Solomon. 

a  view  to  profit,  goods  which  the  trader 
has  either  manufactured  or  himself  pur- 
chased." I  am  by  no  means  sure  that,  if 
that  definition  is  really  applicable  here,  in 
strictness  it  would  not  cover  the  exact 
transaction  we  are  considering,  but  it 
seems  to  me  Lord  Davey  cannot  have 
meant  to  say  that  there  can  be  no  trade 
unless  the  money  for  the  article  passes  at 
the  actual  moment.  Some  portion  of  the 
money  passes  when  the  coupon  is  given 
out,  but  of  course  not  all  the  money  for  the 
watch,  because  the  article  is  not  delivered 
out  until  a  certain  number  of  coupons  are 
presented.  In  the  case  of  Harris  v.  Ameryy 
supra,  which  was  a  revising  barrister's  case 
on  a  question  of  qualification,  referring  to 
farming,  Willes,  J.,  said  (see  p.  92)  it  was 
more  a  business  than  a  trade.  ^^  It  has 
never  been  doubted  that  farming  was  a 
business,  though  it  could  not  properly  be 
called  a  trade,  since  the  latter  has  the 
technical  meaning  of  buying  and  selling." 
I  cannot  think  that,  in  using  that  expres- 
sion, Willes,  J.,  meant  to  say  that  there 
would  be  no  trading  unless  the  money  was 
paid  for  the  article  at  the  time,  and  I 
should  have  thought  that  trading  by  barter 
was  also  a  method  of  trading,  and  if  the 
plate  formed  the  consideration  on  one  side 
the  transaction  would  have  been  within  the 
scope  of  this  section.  Then  there  is  one 
other  point  suggested — that  the  appel- 
lants' proceedings  were  after  all  only  a 
lottery.  If  the  justices  had  come  to  the 
conclusion  that  giving  the  prizes  was  quite 
disconnected  from  the  transaction  whereby 
the  coupons  and  tea  were  given  in  exchange 
for  money,  I  could  have  understood  this  sort 
of  contention  ;  but  it  seems  to  rae,  treating 
this  scheme  as  a  system  whereby  a  large 
number  of  watches  are  disposed  of  to  the 
public,  it  would  be  wrong  to  find  that  there 
was  no  "  trading,"  because  possibly  even  in 
this  eventj  and  certainly  under  another 
state  of  circumstances,  the  proceeding  is 
simply  a  lottery.  I  think,  therefore,  though 
the  case  is  certainly  near  the  line,  that  the 
conviction  must  be  affirmed. 

Kennedy,  J.— I  agree. 

Ridley,  J.— I  agree. 

Apjyeal  dismissed. 

Solicitors  for  the  appellants :  Chester  <k 
Co.,  for  Holt,  Risque  and  Robson,  Man- 
chester. 

Solicitor  for  the  respondent :  Solicitor  of 
the  Inland  Revenue. 
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Sale  of  food  and  drugs — Adulteration- 
Milk  —  Certificate  of  analyst  —  Suffi- 
ciency- Sale  of  Food  and  Drugs  Act, 
1875  (38  «fe  39  Vict  c.  63),  s,  18— Sale 
of  Food  and  Drugs  Act,  1899  (62  & 
63  Vict.  c.  51),  s.  4  -Sale  of  Milk  Regu- 
lations, 1901,  r.  1. 

The  respondent  was  summoned  far  selling 
milk  not  of  the  nature,  substance  and 
quality  demanded  by  the  purchaser,  it 
being  deficient  in  mtlkfat  to  the  extent 
of  fifty-three  per  cent.  The  certificate  of 
the  analyst  stated  :  "  /  am  of  opinion 
that  the  said  sample  contained  the  parts 
as  under,  and  the  percenUiges  of  foreign 
ingredients  as  under :  Milk  fat,  1.4  per 
cent.;  milk  solids  other  than  milk  fat, 
5.6. ;  sj)ecifi€  gravity  at  60®  F.,  1020.6. 
Observations  :  This  milk  is  deficient  in 
milk  solids  other  than  milk  fat  to  the 
extent  of  2.9  ;>gr  cent.,  which  m  equiva- 
lent to  the  addition  of  34.2  f)er  cent,  of 
water.  It  is  also  deficient  %n  milk  fat 
to  the  extent  of  53.4  per  cent,  of  the 
milkfat,^* 

Held,  that  the  certificate  waa  sufficient, 
though  it  did  not  in  terms  refer  to  the 
standard  laid  down  by  the  Sale  of 
Milk  Regulations,  r.  1. 

Case  stated  by  justices  in  and  for  the 
borough  of  Andover,  in  the  county  of 
Southampton. 

At  a  court  of  summary  jurisdiction 
sitting  in  the  petty  sessional  court-house, 
held  m  the  said  borough  on  June  13th, 
1904,  Charles  Cook,  of  Bridge  Street, 
Andover,  dairyman,  was  suminoned  before 
this  court  upon  the  information  of  David 
Bayley,  of  Basingstoke,  in  the  county  of 
Southampton,  an  inspector  under  the  Sale 
of  Food  and  Drugs  Acts,  for  that  on  the 
17th  day  of  May,  1904,  at  Junction  Road,  in 
the  borough  of  Andover,  he,  the  said  Charles 
Cook,  then  and  there  did  unlawfully  and 
wilfully  sell  to  him,  the  said  David  Bayley, 
and  to  his  prejudice,  as  and  for  new  milk,  a 
certain  article  of  food  which  was  not  of  the 
nature,  substance  and  quality  of  the  article 
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of  food  80  demanded  by  the  said  David 
Bayley  as  such  purchaser  as  aforesaid,  being 
deficient  in  milk  fat  to  the  extent  of  53  per 
cent  of  its  milk  fat,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
which  information  was  dismissed  by  us 
under  the  circumstances  set  forth  below. 

The  summons  was  returnable  before  us 
on  June  13th,  1904. 

When  the  summons  was  called  on  before 
the  appellant's  case  was  opened,  and  before 
the  analyst's  certificate  was  put  in,  the 
respondent's  solicitor  raised  the  preliminary 
objection  that  the  summons  had  not  been 
properly  served,  on  the  ground  that  the 
analyst's  certificate  was  defective  owing  to 
its  stating  that  the  sample  contained  "  the 
percentages  of  foreign  ingredients  as  under," 
and  that  the  percentages  of  the  foreign 
ingredients  were  not  set  out ;  and,  further, 
that  the  certificate  did  not  state  the 
standard  upon  which  it  was  based.  He 
produced  a  copy  of  a  certificate  which  his 
client  had  received,  but  no  formal  proof  of 
the  service  of  it  was  given.  The  certificate 
is  as  follows : 

"  Laboratory  No.  9872. 

"  District      Sample  number      Initials 
"2.  1372.  D.B. 

"  Sale  of  Food  and  Drugs  Acts, 
"  1875  to  1899. 
"  To  Inspector  Bayley. 

"I,  the  undersigned,  public  analyst  for 
the  county  of  Southampton,  do  hereby 
certify  that  I  received  on  the  18th  day  of 
May,  1904,  from  Insi)ector  Bayley,  by  regis- 
tered post,  a  sample  of  new  milk  for  analysis 
(whicn  then  weighed  about  6  oz.),  and  have 
analysed  the  same,  and  declare  the  result  of 
ray  analysis  to  be  as  follows  : 

"I  am  of  opinion  that  the  same  is  a 
sample  of  adulterated  milk,  and 

'*!  am  of  opinion  that  the  said  sample 
contained  the  parts  as  under,  and  the  per- 
centages of  foreign  ingredients  as  under  : 


"Milk  fat 

"Milk    solids   other    than 

milk  fat  

"  Specific  gravity  at  GO*'  F. . . 

"  Observations. 


"Percent. 
1.4. 

5.6. 
1020.6. 


"This  milk  is  deficient  in  milk  solids 
other  than  milk  fat  to  the  extent  of 
2.9  per  cent.,  which  is  equivalent  to  the 
addition  of  34.2  per  cent,  of  water.  It 
is  also  deficient  in  milk  fat  to  the  extent 
of  53.4  per  cent,  of  the  milk  fat.  No 
change  bad  taken  place  in  the  constitution 
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of  the  article  that  would  interfere  with  the 
analysis. 

"As  witness  my  hand  this  21st  day  of 
May,  1904. 

"Arthur  Angell, 

"  Public  analyst. 
"  Dene  House,  Regent's  Park, 
"  Southampton." 

It  was  argued  for  the  appellant  that  it 
was  sufficient  that  a  copy  of  the  analyst's 
certificate  which  the  appellant  had  obtained 
had  been  served  witn  the  summons,  and 
that  the  due  service  of  the  summons  was 
not  affected  by  the  validity  or  invalidity  of 
the  analyst's  certificate  ;  and,  further,  that 
an  objection  to  the  validity  of  the  certifi- 
cate could  not  be  taken  until  the  same  was 
adduced  in  evidence  as  part  of  the  ap- 
pellant's case. 

The  api>ellant's  solicitor,  however,  stated 
that  if  the  bench  desired  to  consider  the 
validity  of  the  certificate  at  that  stage,  he 
would  hand  in  the  certificate  and  argue 
that  point. 

Wo  dismissed  the  summons  on  the 
ground  that  the  certificate  was  bad,  and 
that  the  summons  as  served  was  therefore 
not  sufficient  foundation  to  enable  us  to 
try  the  char^. 

The  question  upon  which  the  opinion  of 
the  High  Court  is  desired  is  whether  we, 
the  said  justices,  being  a  court  of  summary 
jurisdiction,  under  the  circumstances  above 
set  forth  came  to  a  right  and  correct 
determination  and  decision  in  point  of  law 
in  dismissing  the  summons  on  the  ground 
that  the  certificate  was  bad,  and  that  the 
summons  as  served  was  therefore  not 
sufficient  foundation  to  enable  us  to  try 
the  charge ;  and,  if  not,  what  should  be 
done  in  the  premises  1 

Chas.  W.  Kellow. 
Ernest  A.  Fair. 

P.   PONTINO. 

F.  S.  Shaw. 
W.  Bracher. 
B.  B.  Pond. 

The  Sale  of  Food  and  Drugs  Act,  1875 
(38  &  39  Vict.  c.  63),  provides  : 

Section  18.— "The  certificate  of  the 
analysis  shall  be  in  the  form  set  forth  in 
the  Schedule  hereto  or  to  the  like  effect." 

The  Sale  of  Food  and  Drugs  Act,  1899 
(62  &  63  Vict.  c.  51),_provides  :  , 

Section  4.— (I)  "  The  Board  of  Agricul- 
ture may,  after  such  inr^uiry  as  they  deem 
necessary,  make  regulations  for  determining 
what  deficiency  in  any  of  the  normal  con- 
stituents of  genuine  milk,  cream,  butter,  or 
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cheese,  or  what  addition  of  extraneous 
matter  or  proportion  of  water,  in  any  sample 
of  milk  (including  condensed  milk),  cream, 
butter,  or  cheese,  shall  for  the  purposes  of 
the  Sale  of  Food  and  Drugs  Acts  raise  a 
presumption,  until  the  contrary  is  proved, 
that  the  milk,  cream,  butter,  or  cheese  is 
not  genuine  or  is  injurious  to  health,  and 
an  analyst  shall  have  regard  to  such  regu- 
lations in  certifying  the  result  of  an 
analysis  under  those  Acts. 

(2)  "Any  regulations  made  under  this 
section  shall  be  notified  in  the  London  and 
Edinburgh  Gazettes,  and  shall  also  be  made 
known  in  such  other  manner  iis  the  Board 
of  Agriculture  may  direct." 

Rule  1  of  the  Sale  of  Milk  Regulations, 
1901,  made  under  that  section  provides : 
"  Where  a  sample  of  milk  (not  being  milk 
sold  as  skimmed  or  separated  or  con- 
densed milk)  contains  less  than  three  per 
cent,  of  milk  fat  it  shall  be  presumed  for 
the  purposes  of  the  Sale  of  Food  and 
-Drugs  Acts,  1875  to  1899,  until  the  contrary 
is  proved  that  the  milk  is  not  genuine  by 
reason  of  the  abstraction  therefrom  of  milk 
fat  or  the  addition  thereto  of  water." 

C.  A,  Russell,  K.C.  (IT.  //.  J,  Brodrick 
with  him),  for  the  api)ellants.— The  certi- 
ficate of  analysis  in  this  case  is  sufficient. 
If  it  is  read  in  conjunction  with  the  regu- 
lation published  by  the  Board  of  Agricul- 
ture it  IS  clear  that  the  observations  in  the 
certificate  are  based  upon  the  standard 
laid  down  by  that  regulation.  [He  re- 
ferred to  Fortune  v.  Hanson,  [1S96]  1  Q.  B. 
202  ;  60  J.  P.  88.] 

The  respondent  did  not  appear,  and  was 
not  represented. 

Alverstone,  L.C.J. —In  this  case  in  the 
judgment  I  am  about  to  pronounce  I  do 
not  wish  it  to  be  thought  that  the  pro- 
visions of  the  Sale  of  Food  and  Drugs  Act, 
1899,  lessen  in  any  way  the  obligation  of 
the  analyst  to  prescribe  in  his  certificate 
all  the  matters  ne  was  bound  to  set  out  by 
8.  18  of  the  Sale  of  Food  and  Drugs  Act  of 
1875.  If  in  the  present  case  nothing  more 
had  appeared  on  the  face  of  the  certificate 
than  "  milk  fat  1.4  per  cent.,"  I  doubt 
whether  that  would  have  been  a  sufficient 
certificate.  It  is  necessary  to  show  the 
sample  had  been  compared  with  some 
standard,  and  I  think  that  was  what  misled 
the  justices  in  this  case,  for  they  seem  to 
have  thought  the  basis  on  which  the  certi- 
ficate was  framed  was  not  sufficient.  The 
analyst  here  first  states  that  it  is  a  sample 
of  adtUterated  milk,  and  then  he  sets  out 
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that  the  percentage  of  milk  fat  was  1.4, 
and  he  goes  on  to  state  that  it  was  deficient 
in  milk  fat  to  the  extent  of  53.4  per  cent. 
It  would  have  been  more  correct  to  have 
stated  what  the  proper  percentage  of  milk 
fat  was  ;  but,  as  a  little  examination  would 
show,  it  does  appear  from  the  certificate, 
and  it  does  correctly  show,  how  much  milk 
fat  was  deficient,  and  I  think  the  certificate 
does  show  that  the  analyst  had  the  three  per 
cent,  standard  of  milk  fat  in  his  mind,  and  1 
am  therefore  of  the  opinion  thatthe  objection 
to  this  certificate  must  fail,  and  the  appeal 
be  allowed. 

Kennedy,  J.— I  agree,  but  I  think  it  most 
important  that  the  accused  persons  should 
know  of  what  they  are  accused  and  what  is 
the  charge  thev  have  to  meet,  and  this 
without  any  elaborate  calculations  in  order 
to  discover  the  standard  of  comparison, 
and  I  hone  that  analysts  in  giving  certifi- 
cates will  err,  if  at  all,  on  the  side  of 
fulness  and  simplicity.  Certainly  in  my 
view  the  provisions  made  by  the  Board  of 
Trade  under  62  &  63  Vict.  c.  51,  do  not 
lessen  the  duty  of  the  analyst  under  s.  18 
of  the  earlier  Act. 


Ridley,  J.— I  agree. 


Appeal  allowedn 


Solicitors  for   the    appellant :   Bobbins 
Billing  &  Co.,  for  H.  Barber,  Winchester. 
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Crick  v.  Nicholls. 

Weights  and  measures— Byelaws —Sale  of 
coal  by  retail  —  "  Correct "  weighing 
instrument  to  be  carried  in  vehicle — 
Bags  of  coal  up  to  one  hundredweight 
— Only  56  lb.  weight  carried — Wei^nts 
and  Measures  Act,  1889  (52  k  5.3  Vict, 
c.  21),  s.  28. 

By  a  hj/elaw  made  under  «.  28  of  the 
Weights  and  Measures  Act,  1889,  by 
the  local  authority,  it  was  j^rovided: 
"  Every  coal  dealer  and  every  person 
employed  by  him  who  shall  carry  out 
coal  for  saie  by  retail  or  for  delivery 
to  a  purchaser  from  or  out  of  any 
vehicle  shall  constantly  carry  there- 
with  a  correct  rveighing  instrument 
stamped  by  an  inspector  for  the  pur- 
pose of  weighing  any  coal  not  exceeding 
two  hundredweight)^  The  resjx)ndent, 
carrying  out  coal  for  sale  in  a  vehicle 
in  bags  weighing  one  hundredweight 
and  half  a  hundredweight,  had  in  his 
vehicle  a  correct  weighing  instrument, 
but  only  one  half-hundredweight  weight. 

Held,  tfiat  that  constituted  an  offence 
against  the  byelaw. 

Case  stated  by  justices  in  and  for  the 
county  of  Somerset. 

At  a  court  of  summary  jurisdiction  for 
the  petty  sessional  division  of  Bridgwater, 
in  the  county  of  Somerset,  held  on  May 
12th,  1904,  an  information  was  preferred  by 
the  appellant,  Nathan  William  Crick, 
county  inspector  of  weights  and  measures  for 
the  said  county  of  Somerset,  against  Charles 
Nicholls,  of  Bridgwater,  in  the  said  county, 
that  he,  the  said  Charles  Nicholls,  on  the 
22nd  April,  1904,  at  the  parish  of  North 
Petherton,  in  the  said  county,  being  then  a 
coal  dealer,  and  then  and  there  convejdng 
and  carrying  out  coal  for  sale  by  retail  in  a 
certain  vehicle,  unlawfully  did  not  carry  or 
provide,  and  had  not  then  provided  with 
such  vehicle,  a  correct  weighing  instrument 
stamped  by  an  inspector  for  the  purpose  of 
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weighing  any  quantity  of  coal  not  exceed- 
ing two  hundredweight,  contrary  to  the 
byelaw  for  the  said  county  thereby  made 
and  passed  by  the  said  Somerset  County 
Council  on  3rd  January,  1893,  which  said 
byelaw  was  at  the  time  of  the  said  com- 
mission of  the  said  offence  still  in  force  in 
the  said  county. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  or  ad- 
mitted before  us  : 

That  the  said  William  Natlian  Crick  was 
an  inspector  of  weights  and  measures  for 
the  county  council  of  Somerset,  being  the 
local  authority  for  the  county  oi  Somerset. 

That  the  byelaw  hereinafter  set  forth 
was  duly  made  and  published  by  the 
county  council  of  Somerset  as  required  by 
the  Weights  and  Measures  Act,  1889  (52  k 
53  Vict.  c.  21),  s.  28,  and  approved  by  the 
Board  of  Trade  (as  by  the  said  section 
provided)  on  March  10th,  1893. 

That  the  respondent  was  a  coal  dealer 
carrying  on  business  at  Bridgwater,  in  the 
county  of  Somerset,  and  that  on  April 
22nd,  1904,  at  the  parish  of  North  Pether- 
ton, in  the  said  county,  was  conveying  and 
carrying  out  coal  for  sale  by  retail  in  a 
cart  or  waggon. 

That  in  such  cart  or  waggon  he  had  some 
bags  or  sacks  of  coal  made  up,  some  half- 
hundredweights  and  some  hundredweights, 
the  majority  being  half -hundred  weights. 

That  the  resnondent  was  delivering  coal 
at  North  Petnerton  on  the  said  April 
22nd,  1904,  in  the  ordinary  course  of 
business. 

That  the  said  William  Nathan  Crick 
spoke  to  the  respondent  there  on  that  day, 
and  called  his  attention  to  the  scale  and  to 
the  fact  he  had  only  one  56  lb.  dead- 
weight. 

That  the  machine  which  the  respondent 
had  at  the  time  was  practically  correct 
and  was  duly  stamped  by  a  qualified 
inspector  of  weights  and  measures. 

That  the  aforesaid  byelaw  of  the  Somerset 
County  Council  so  made  by  such  council 
on  January  3rd,  1893,  under  s.  28  (1)  of  the 
Weights  and  Measures  Act,  1889  (52  & 
53  Vict.  c.  21),  is  as  follows  : 

"  Every  coal  dealer  shall  provide  and 
every  person  employed  by  him  who  shall 
convey  or  carry  out  coal  for  sale  by  retail 
or  for  delivery  to  a  purchaser  from  or  out 
of  any  vehicle  shall  constantly  cariy  there- 
with a  correct  weighing  instrument  steoi^iped 
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by  ftn  inspector  for  the  purpose  of  weighing 
any  quantity  of  coal  not  exceeding  two 
hundredweight." 

"The  foregoing  byelaw  was  made  and 
adopted  by  tne  Somerset  County  Council 
at  a  meeting  held  at  the  Shire  Hall  at 
Taunton  on  Tuesday,  3rd  January,  1893. 

"  In  witness  whereof  the  common  seal  of 
the  county  council  is  hereunto  annexed. 

"  The  common  seal  of  the  county  council 
was  hereunto  annexed  in  the  presence  of 

"Edward  Flatman, 
"E.  R.  Trotman, 

"  Members  of  the  council. 
"William  Dunn, 
"  Clerk  of  the  council. 

"Approved  by  the  Board  of  Trade  this 
10th  March,  1893. 

"  C  Cecil  Trevor, 

"  Assistant  secretary." 

On  the  part  of  the  respondent  it  was  con- 
tended that  he  had  a  certain  machine 
in  a  cart  or  waggon ;  that  he  had  a  half- 
hundredweight  weight,  but  not  a  hundred- 
weight weight ;  and  that  it  was  possible  to 
weigh  a  hundredweight  of  coal  with  the 
half-hundredweight  weight  which  the  re- 
spondent had,  as  he  could  weigh  the  coal  in 
two  portions. 

That  he  had  a  correct  weighing  instru- 
ment stamped  by  an  inspector  capable  of 
weighing  two  hundredweight  of  coal. 

That  the  reason  the  respondent  carried 
one  weight  only,  viz.,  half  a  hundredweight 
weight,  was  that  if  he  carried  other  weights 
he  ^ould  have  to  reduce  according  to  their 
weight  the  quantity  of  coal  he  carried. 

On  the  other  hand,  the  prosecution  con- 
tended that  the  weighing  machine  which 
the  respondent  had  in  the  cart  or  waggon 
did  not  comply  with  the  above  byelaw,  and 
that  it  was  necessary  for  and  incumbent 
upon  the  respondent  to  have  sufficient 
weights  to  weigh  at  one  time  two  hundred- 
weight of  coal  if  a  purchaser  required  that 
amount ;  or,  at  all  events,  that  tne  respon- 
(ieat  was  bound  to  have  then  and  there  in 
^is  possession  weights  to  the  extent  of  one 
hundredweight,  seeing  that  he  had  ba^  of 
coal  for  sale  of  a  hundredweight  in  weight. 

We  were  of  opinion  that  the  respondent 
had  complied  with  the  meaning  of  the  said 
byelaw  under  the  said  Act  of  Parliament, 
and  dismissed  the  ca/^. 

The  question  upon  which  the  opinion  of 
the  court  is  desired  is  whether  we,  the  said 
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justices,  upon  the  above  statement  of  facts 
came  to  a  correct  determination  and  de- 
cision in  point  of  law. 

A.  R.  G.  EVERARD. 

H.  B.  T.  Strangways. 
Christopher  W.  M.  Grkenhill. 

W.   L.   WiNTBRBOTHAM. 

R.  Y.  Foley. 

F.  Constable  Curtis. 
W.  F.  Gooding. 

G.  E.  Lansdowne. 

Garland^  for  the  appellant.— The  justices 
were  wrong.  The  respondent  had  a  weigh- 
ing machine,  but  it  was  not  a  sufficient  one. 
He  ought  to  be  able  to  weigh  any  of  the 
ba^s  of  coal  on  his  vehicle  in  one  weighing. 
It  is  clear  he  could  not  do  so  here.  That 
that  was  the  intention  of  the  byelaw  is 
seen  in  byelaw  3,  which  runs  as  follows : 
"  Every  person  who  shall  sell  or  shall  oflfer 
for  sale  or  shall  deliver  any  quantity;  of 
coal  not  exceeding  two  hundredweight 
shall  if  required  by  any  person  purchasing 
or  offering  to  purchase  or  receiving  any 
coal  from  him  or  by  any  inspector  of 
weights  and  measures  or  other  officer  ap- 
pointed for  that  purpose  by  the  local  autho- 
rity weigh  such  coal  in  the  presence  of 
such  purchaser  or  receiver  or  nis  servant 
or  such  inspector  or  other  officer  by  the 
weijjhing  instrument  directed  in  the  pre- 
ceding oyelaw  to  be  provided."  These 
byelaws  are  made  under  s.  28  of  the  Weights 
and  Measures  Act,  1889(52  &  63  Vict.  c.  21), 
which  provides  that  a  local  authority  may 
from  time  to  time  make,  revoke  and  alter 
byelaws  (a)  regulating  for  the  purposes  of 
this  Act  the  sale  of  coal  in  quantities  not 
exceeding  two  hundredweight ;  (b)  requir- 
ing, either  generally  or  in  specified  classes 
of  cases,  a  weighing  instrument  of  the  form 
approved  by  the  local  authority  to  be 
carried  with  any  vehicle  in  which  coal  is 
carried  for  sale  or  delivery  to  a  purchaser. 

The  respondent  did  not  appear,  and  was 
not  represented. 

Alverstone,  L.C.J.— I  think  that  in 
this  case  we  ought  to  gi^^  effect  to  the 
point  taken  by  the  appellant ;  that  is.  that 
the  byelaw  in  this  case  contemplated  that 
there  should  be  with  the  vehicle  a  means 
for  weighing  each  of  the  bags  that  were 
being  carried  on  such  vehicle  either  for 
sale  or  for  delivery  in  pursuance  of  a 
request.  I  think  it  was  intended  that  the 
inspector  should  be  able  to  wei^h  any  bag 
that  he  might  pick  out.  Now,  in  the  pre- 
sent case  a  Dag  weighing  a  hundredweight 
could  not  be  weighed  except  by  two  opera- 
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tioDS,  or  possibly  by  first  weighing  a  half- 
hundredweight  bag,  and,  having  accurately 
ascertained  that  it  was  of  that  weight,  then 
to  treat  it  as  a  half-hundredweight  weight 
In  my  judgment  the  justices  ought  therefore 
to  have  convicted.  If  they  had  dismissed 
the  case  because  the  offence  was  of  a 
trifling  nature  I  should  not  have  interfered, 
but  they  have  in  fact  dismissed  the  case  on 
the  ground  that  the  byelaw  had  under  the 
circumstances  been  complied  with.  It  is 
not,  however,  a  case  for  a  severe  penalty, 
for  it  is  not  suggested  that  the  respondent 
had  acted  otherwise  than  honestly. 

Kennedy,  J. — I  agree. 
Ridley,  J.— I  am  of  the  same  opinion. 
Appeal  allowed. 

Solicitors  for  the  appelKnt :  Reed  and 
Reed,  for  Reed  &  Co.,  Bridgwater. 
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Mile  End  Guardians  v.  Sims. 

Poor  law— Removal  of  pauper  from  one 
workhouse  to  another  —  Refusal  of 
pauper  —  "  Misbehaviour  "  —  Offence — 
Poor  Relief  Act,  1815  (55  Geo.  3, 
c.  137),  s.  5. 

Tks  appellant  wnion  had  an  agreement  under 
12  d&  13  Vict  c.  103,  «.  14,  CM  amended 
6y  39  <fc  40  Vict  c.  61,  a.  22,  with  the 
Kensington  Guardians,  whereby  able- 
bodied  paupers  chargeable  to  the  ap- 
pellant  union  Tnight  be  received  and 
maintained  in  tJie  workh&use  of  the 
Kensington  Guardians,  The  respon- 
dent, an  able-bodied  pauper,  was  ad- 
mitted to  the  apvellantt^  workhouse  on 
August  3lst,  ana  on  the  following  day 
UKU  ordered  to  go  to  the  Kensington 
Workhouse,  ana  an  order  for  ad- 
mittance was  handed  to  him  to  take 
with  him.  An  official  of  the  workhouse 
was  sent  with  the  respondent,  but  when 
they  were  in  the  street  the  respondent 
refused  to  accompany  the  officim.    The 
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respondent  a^ain  entered  the  appel- 
lants^ workhouse  on  September  ^rd, 
and  was  charged  with  misbehaviour 
under  s.  6  of  the  Poor  Relief  Act,  1815. 

Held,  that  no  conviction  covld  be  good 
under  that  section  in  the  circumstances 
of  the  case. 

Case  stated  by  F.  Mead,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  Thames  Police 
Court. 

On  September  5th  and  12th,  1904, 
William  Sims,  the  respondent,  was  charged 
before  me,  at  the  Thames  Police  Court,  for 
that  he,  being  a  person  maintained  in  a 
public  workhouse,  had  been  guilty  of  mis- 
behaviour. I  discharged  him  subject  to 
the  following  case  : 

On  November  17th,  1892,  under  the 
authority  of  s.  14  of  the  Poor  Law  Amend- 
ment Act,  1849  (12  &  13  Vict.  c.  103),  as 
amended  by  s.  22  of  the  Divided  Parishes 
and  Poor  Iaw  Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  the  guardians  of  the  hamlet 
of  Mile  End  Old  Town  (hereinafter  called 
the  "  appellants  "),  with  the  sanction  of  the 
Local  Government  Board,  entered  into  a 
contract  with  the  guardians  of  the  parish 
of  St.  Mary  Abbotts,  Kensington,  whereby 
able-bodied  paupers  chargeable  to  the  ap- 
pellants might  be  received  and  maintained 
in  the  workhouse  belonging  to  the  guar- 
dians of  Kensington. 

The  respondent  was  admitted  to  the 
appellants*  workhouse  at  Mile  End  on 
August  31st,  1904,  and,  being  an  able- 
bodied  pauper,  was  on  the  following  dav 
ordered  veroally  to  go  to  the  Notting  Hill 
workhouse,  and  at  the  same  time  an  order, 
of  which  the  following  is  a  copy,  was 
handed  to  him  to  take  with  him  to  that 
workhouse : 

"  Hamlet  op  Mile  End  Old  Town. 

"Order  for  admission  to  the  Kensington 
Male  Able-bodied  Workhouse,  Mary 
Place,  Notting  Hill. 

"  Dated  1st  September,  1904. 
"  To  the  Master  of  the  Able-bodied 
Workhouse, 

"  Mary  Place,  Notting  Hill. 
"  Admit  the  person  named  and  described 
as  below  chargeable  to  the  hamlet  of  Mile 
End  Old  Town. 
"  Name— William  Sims.    Age  59. 
"  Calling  (if  any)— Labourer. 
"  Religious  persuasion— C.  of  E. 
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"  Whether  any  other  members  \ 
of  the  family  are  chargeable  in  r      ig- 
the  workhouse  of  the  parish  or(  * 

union  from  which  sent.  ) 

"E.  H.  BUCKEEIDGE, 

"  Master  of  the  hamlet  of 
Mile  End  Old  Town." 

"Medical  Ceetificate. 

"I  hereby  certify  that  the  above-named 
William  Sims  is  able-bodied  and  fit  for 
employment  in  stone-breaking  or  corn- 
grinding. 

"T.  Harley  Bsooks, 
"  Medical  officer  of  the  hamlet 
of  Mile  End  Old  Town. 
"  Ist  September,  1904." 

The  respondent  refused  to  go  to  the 
Notting  Hill  workhouse,  saying  he  should 
$0  to  Blackheath,  and  when  in  the  street 
left  the  workhouse  official  who  was  to 
accompany  him  to  Notting  Hill. 

He  did  not  then  or  afterwards  go  to  that 
workhouse,  but  on  September  3rd  was 
admitted  to  the  Mile  End  workhouse,  and 
again  became  chargeable  to  the  appellants. 
He  was  then  given  into  custody,  and  being 
charged  before  me,  was  discharged  as 
before  stated. 

The  enactment  under  which  he  was 
charged  is  the  Poor  Relief  Act,  1815 
(55  Geo.  3,  c.  137),  s.  5,  which  is  to  the 
effect  that  in  case  any  person  maintained 
in  any  public  workhouse  established  for 
the  relief,  maintenance,  and  employment  of 
the  poor  shall  refuse  to  work  at  any  work, 
occupation,  or  employment  suited  to  his 
ace,  strength,  and  capacity,  or  shall  be  guilty 
of  drunkenness  or  other  misbehaviour, 
every  such  person  being  thereof  lawfully 
convicted  shall  thereupon  be  committed  to 
the  common  ^1,  etc.,  with  hard  labour. 
The  term  of  imprisonment  ia  now  not 
exceeding  twenty-one  days  for  a  first 
offence,  and  not  exceeding  forty-two  days 
for  a  subsequent  offence  (Poor  Law  Amend- 
ment Act,  1844  (7  &  8  Vict.  c.  101),  s.  58). 
The  appellants  contended  that  the  wilful 
disobedience  of  a  lawful  order  of  an  officer 
of  their  workhouse  was  "misbehaviour" 
within  the  meaning  of  the  section. 

I  was  of  a  contrary  opinion,  holding  that 
drunkenness  was  the  key  to  the  clause,  and 
that  "other  misbehaviour"  must  be  read 
'^^'usdem  generis" yrith  drunkenness  and  that 
some  disorderly,  violent  or  offensive  conduct 
was  intended,  otherwise  the  word  "  drunken- 
ness "  would  be  entirely  superfluous.  I  was 
fortified  in  my  opinion  by  the  fact  that  the 
refusal  to  work  was  in  the  same  section 
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made  a  specific  offence,  which  would  have 
been  unnecessary  if  every  disobedience  of 
an  order  constituted  "misbehaviour"  under 
the  section.  Moreover,  ample  provision  is 
made  under  the  poor  law  for  such  dis- 
obedience. 

By  Art.  127  of  the  General  Consolidated 
Order  of  July  24th,  1847,  it  is  provided 
that  any  pauner  who,  being  an  inmate  of  a 
workhouse,  shall  {inter  alia)  wilfully  dis- 
obey any  lawful  order  of  any  officer  of  the 
workhouse  shall  be  deemed  disorderly. 
Under  Art.  129  of  the  same  Order  the 
master  of  a  workhouse  may  punish  paupers 
who  are  disorderly  by  restrictions  upon  the 
ordinary  workhouse  diet. 

The  Question  for  the  court  is.  Whether  I 
was  right  in  holding  the  respondent's  con- 
duct was  not  misbehaviour  within  the 
section  1 

F.  Mead. 

H.  C.  Glen,  for  the  appellants.- -The 
question  in  this  case,  as  to  wnich  different 
metropolitan  magistrates  have  taken  dif- 
ferent views,  is  whether  a  uauper  who  is 
disobedient  to  the  order  of  tne  master  of  a 
workhouse  can  be  convicted  as  guilty  of 
"other  misbehaviour"  under  s.  5  of  the 
Poor  Relief  Act,  1815.  The  pauper  here 
could  not  discharge  himself,  and  the  only 
remedy  for  the  master  is  to  bring  him 
before  the  magistrate.  Section  7  of  54  Geo.  3, 
c.  170,  was  formerly  the  only  statute  under 
which  disorderliness  or  misbehaviour  could 
be  dealt  with ;  then  the  later  statute  was 
passed,  as  it  was  thought  there  might  be 
cases  of  misbehaviour  which  could  properly 
be  dealt  with  by  the  master  of  the  work- 
house. Here  it  is  as  much  a  matter  of 
discipline  as  if  he  had  been  ordered  to  go 
from  one  part  of  the  workhouse  to  another. 

The  respondent  did  not  appear,  and  was 
not  represented. 

Alvebstone,  L.C.J.— In  my  opinion  the 
magistrate  here  has  token  the  correct  view. 
We  are  asked  in  this  case  to  apply  a  section 
of  criminal  law  passed  at  a  time  when 
matters  were  different  to  what  they  are 
now,  and  when  undoubtedly  there  was  no 
question  of  taking  a  man  from  one  work- 
house to  another  or  of  a  refusal  to  go  from 
one  to  the  other.  That  section  provides 
that  in  case  any  person  maintained  in 
any  public  workhouse  shall  refuse  to  work 
at  any  work,  occupation  or  employment 
suited  to  their  age  or  strength,  or  shall 
be  guilty  of  drunkenness  or  other  mis- 
behaviour, he  may  be  taken  before  a 
magistrate  and  sent  to  prison  with  hard 
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labour.  Now,  I  think  there  are  a  great 
many  acts  of  misbehaviour  in  addition  to 
drunkenness,  such  as  behaving  improperly 
or  being  guilty  of  improper  conduct  in  the 
workhouse,  which  are  such  as  mi^ht 
amount  to  being;  disorderly,  and  which 
would  be  a  .justification  for  treating  the 
person  committing  them  as  a  disorderly 
person.  But  here  we  are  asked  to  extend 
that  principle  to  a  case  in  which  a  man  who 
lawfully,  I  will  assume,  has  been  ordered  to 

fa  to  another  workhouse  and  refuses  to  go. 
think  it  would  be  straining  the  section  to 
say  that  this  is  "misbehaviour"  within  the 
meaning  of  the  section,  especially  when  we 
know  that  there  is  more  modern  legislation 
which  provides  that  disobedience  of  lawful 
orders  may  be  dealt  with  in  a  different  way. 
I  do  not  tlunk  that  we  should  put  on  the  word 
"misbehaviour"  in  the  section  this  wide 
construction  when  we  find  there  is  an 
alternative  punishment  for  the  offence.  I 
therefore  think  the  decision  of  the  magis- 
trate was  right. 

Kennedy,  J.— I  agree. 

EiDLEY,  J.— I  am  of  the  same  opinion. 

Appeal  dimnissed. 

Solicitor  for  the  appellants  :  0.  V.  Whit- 
grcave. 
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February  1, 1905. 
Guardians  of  Poplar  Union  v,  Martin. 

Poor  law—Pauper— Wilful  refusal  to  main- 
tain himself— Offer  of  work— Condi- 
tions— Refusal — Reasonableness  of  con- 
ditions— Vagrancy  Act,  1824  (6  Geo.  4, 
c.  83),  8.  3. 

The  retpondent,  toko  was  an  able-bodied 
man,  became  an  inmate  of  the  appel- 
lant union.  He  uhjls  taken  to  and 
offered  toork  on  a  farm  belonging  to 
me  Salvation  Army  on  condition  that 
he  signed  an  agreementy  among  the 
terms  of  which  were  that  he  wotdd 
abstain  from  all  intoxicating   drink. 
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that  he  would  not  enter  any  premises 
where  intoxicating  drink  uhis  sold,  and 
would  discourage  others  from  doing  so, 
that  he  would  abstain  from  the  use  of 
all  profane  and  obscene  language,  that 
he  would  attend  the  Saturday  night 
roll-call  meetings  in  the  citadel  and 
any  special  meetings  which  might  be 
arranged,  and  some  pla^e  of  worship 
once  on  Sunday,  The  respondent  re- 
fused  to  agree  to  such  conditions  and  to 
work  under  them.  He  aaain  became 
chargeable  to  the  union  and  was  charged 
upon  an  information  laid  under  the 
Vagrancy  Act,  1824  (5  Geo.  4,  c.  83),  s,  3, 
with  unlftUly  refusing  to  maintain 
himself. 

Held,  that  the  respondents  refusal  to  work 
. ,  under  such  conditions  which  had  no 
relation  to  his  work,  did  not  am^mnt  to 
a  wilful  refusal  to  maintain  himself 

Case  stated  by  A.  R.  Clner,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis  sitting  at  tne  Thames  Police 
Court 

George  Frederick  Martin,  thirty -nine 
years  old  (hereinafter  callea  the  respon- 
dent), was  on  July  28th,  1904,  duly  charged 
before  me  at  the  said  Thames  Police  Court 
on  an  information  laid  and  warrant  ob- 
tained on  Ann]  21st  aforesaid  by  the 
guardians  of  tne  Poplar  Union  (hereinafter 
called  the  appellants),  for  that  he  being  a 
person  able  wnolly  or  in  part  to  maintain 
nimself  by  work  or  other  means,  did  wil- 
fully refuse  or  neglect  so  to  do,  by  which 
refusal  or  neglect  he  became  chargeable  to 
the  common  fund  of  the  said  Poplar  Union. 
The  charge  was  duly  heard  and  determined 
by  me,  and  upon  such  hearing  I  discharged 
the  respondent. 

The  respondent  is  an  able-bodied  man,  of 
thirty-nine  years  of  age,  and  on  February 
23rd,  1904,  was  admitted  to  the  Poplar 
workhouse,  and  on  April  13th  following,  he 
and  ten  other  pauper  inmates  were  taken 
by  the  labour  master  to  the  farm  colony 
established  by  William  Booth  at  Hadlcigh, 
in  Essex,  for  the  reception  and  employment 
of  destitute  men.  Under  the  terms  of  an 
agreement  between  the  appellants  and  the 
said  William  Booth,  the  respondent  could 
have  started  work  at  the  colony  on  proba- 
tion, receiving  as  his  remuneration  his  food 
and  lodging  free  and  sixpence  a  week  in  the 
nature  of  pocket  money,  and  if  the  respon- 
dent had  after  two  or  three  weeks  been 
employed  upon  brickwork  he  could  ^^J\r^r^\r> 
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earned  4^.  a  yard  for  digging  clay,  at 
which  rate  of  pay  it  is  possible  for  some 
men  to  earn  30«.  a  week.    He  was  told  to 

fo  to  work  in  the  brickfield  at  the  colony, 
t  was  not  possible  to  do  more  than  guess 
at  the  remuneration  he  might  have  earned 
later  on.  These  terms  were  explained  to 
the  respondent  and  he  was  asked  to  sign  an 
undertaking  to  conform  to  the  rules  of  the 
colony,  but  he  refused  to  work  upon  the 
said  terms  or  sign  such  undertaking  and 
left  the  colony.  On  April  18th,  1904,  the 
respondent  returned  to  the  Poplar  work- 
house and  again  became  chargeable  on  the 
rates. 

It  was  contended  on  behalf  of  the  appel- 
lants that  the  respondent  had  rendered 
himself  liable  to  conviction  as  an  idle  and 
disorderly  person  under  s.  3  of  the  statute 
5  Geo.  4,  c.  83. 

I  decided  against  this  contention,  and  the 
appellants  applied  to  me  to  si^  and  I  did 
si^  a  special  case  for  the  opinion  of  the 
High  Court  of  Justice,  and  by  order  dated 
July  11th,  1904,  the  said  court  remitted  the 
matter  to  me  to  inquire  whether  the  respon- 
dent did  actually  refuse  wilfully  to  main- 
tain himself.  Accordingly,  on  July  28th, 
1904,  the  parties  again  appeared  before  me 
and  the  evidence  already  set  out  was  re- 
peated, and  it  was  further  proved  as  follows, 
viz.,  that  on  April  13th,  1904,  the  respon- 
dent came  to  the  said  colony  and  that  on 
the  14th  one  Charles  Durman  handed  to 
him  a  form  of  agreement  to  sign,  a  copy  of 
which  Ls  shown  to  me  and  exnibited  to 
this  case,  and  that  the  respondent  refused 
to  sign  the  said  agreement  or  to  work  upon 
the  terms  thereof.  The  respondent  would  not 
have  been  allowed  to  work  at  the  colony 
except  upon  his  agreeing  to  all  the  terms  of 
this  agreement.  The  respondent  assigned 
no  reason  for  such  refusal,  except  that  the 
remuneration  above  referr^  to  was  insuffi- 
cient. The  respondent  stated  he  was  a 
member  of  the  Church  of  England,  and  it 
was  proved  there  was  a  Church  of  England 
church  where  he  could  have  attended. 

I  was  of  opinion  that  the  conditions  con- 
tained in  the  said  agreement  by  which  the 
colonist  is  required  to  undertake  to  dis- 
courage other  colonists  from  entering  on 
premises  where  intoxicating  liquor  is  sold, 
and  is  to  attend  the  Saturday  nijfht  roll- 
call  and  other  special  meetings  which  were 
explained  to  be  a  form  of  church  parade, 
and  is  to  attend  some  place  of  worship  once 
on  a  Sunday,  were  not  reasonable  conditions 
to  be  attached  to  his  employment,  and  the 
respondent  was  justified  in  refusing  work 
on  thoRe  conditions  and  was  not  therefore 
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guilty  of  the  offence  charged  and  I  dis- 
charged him. 

At  the  request  of  the  appellants  I  have 
stated  this  further  case  for  the  opinion  of 
the  High  Court. 

The  question  on  which  the  opinion  of 
this  honourable  court  is  desired  is.  Whether 
the  conditions  contained  in  the  said  agree- 
ment and  above  referred  to  were  reasonable 
or  not  1 

A.  R.  Cluer. 

The  following  is  a  copy  of  the  agi-eement 
above  referred  to  : 

**The  Salvation  Army  Industrial  and 
Land  Colony,  Hadleigh,  Essex. 

"  Agreement  by  Colonist. 

"I,  being   by  trade  or   profession 

a  ,  but  being  unable  to  find  work, 

hereby  apply  for  admission  and  work  on 
the  above-mentioned  colony. 

"  I  agree  to  obey  all  the  rules  and  regu- 
lations made  for  the  good  conduct  and 
management  of  the  colony,  and  to  carry 
out  all  the  instructions  which  may  be  given 
me  by  the  officers  and  superintendents 
under  whom  I  work. 

"I  promise  to  abstain  from  all  intoxi- 
cating drink  whilst  resident  on  the  colony, 
and  I  pledge  mj'self  not  to  enter  any  pre- 
mises where  intoxicating  drink  is  sold,  and 
to  discourage  others  from  doing  so.  I  also 
promise  to  abstain  from  the  use  of  all  pro- 
fane or  obscene  language  whilst  on  the 
colony. 

"  I  promise  to  attend  the  Saturday  night 
roll-call  meetings  in  the  citadel,  and  any 
special  meetings  which  may  from  time  to 
time  be  arranged  by  the  governor  of  the 
colony.  I  also  promise  to  attend  some 
place  of  worship  on  a  Sunday. 

"I  fully  unaerstand  the  regulations  as 
to  grants,  as  printed  on  the  other  side,  and 
am  quite  wilfing  to  allow  all  or  part  of  my 
cash  earnings  for  special  work  or  overtime 
or  grant  recommended  by  superintendent, 
to  be  credited  to  me  in  the  Service  Fund  ot 
the  colony  week  by  week. 

**1  will  not  at  any  time  during  my 
residence  on  the  colony  engage  in  trade  or 
barter,  either  with  my  fellow  colonists  or 
outsiders. 

**  I  agree  that  all  matters  in  dispute  as 
between  myself  on  the  one  hand,  and  any 
representative  of  the  governor,  or  any  other 
colonist,  or  other  person,  on  or  connected 
with  the  colony,  on  the  other  hand,  during 
or  arising  out  of,  or  in  connection  with  my 
stay   horo,  shall   be    referred  to  the  sole   t 
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arbitration  of  the  governor  for  the  time 
being  of  the  colony,  whose  decision  shall  be 
final  and  binding  upon  both  of  us.  And 
further  I  agree  that  I  will  not  take  or  com- 
mence any  steps  or  proceedings  of  a  1^1 
nature  or  character  against  any  outside 
person  without  the  govemor^s  previous  ad- 
vice and  consent  in  writing,  except  upon 
the  terms  that  all  my  connection  with  the 
colony  be  previously  severed. 

"For  any  infringement  of  rules,  negli- 
gence of  work,  disobedience,  or  other  mis- 
conduct, I  render  myself  liable  to  instant 
dismissal,  and  fully  understand  that  such 
dismissal  shall  thereafter  be  a  barrier  to  my 
re-admission,  either  to  the  training  farm  or 
main  colony.  This  condition  also  ai>plies 
in  the  event  of  my  leaving  secretly,  or  with- 
out due  regard  to  the  terms  and  conditions 
of  this  agreement. 

"  I  hereby  declare  that  I  have  read,  or 
have  had  read  to  me,  the  preceding  rules 
and  conditions,  and  thoroughly  understand 
them. 

"Signed, 

"Date 

"  Chief  Regulations  as  to  Grants 
TO  Colonists. 

"  1.  This  colony  is  intended  only  for  those 
who  from  various  causes  cannot  obtain 
work  elsewhere,  and  who  are  both  willing 
and  able  to  work  here,  having  shelter  ana 
maintenance  only  provided  for  their  labour. 
Although  wages  are  not  therefore  paid,  in 
order  to  encourage  good  workmen,  and 
good  behaviour,  certain  cash  grants  will  be 
made  to  the  men  at  the  discretion  of  the 
governor,  upon  the  recommendation  of  the 
superintendent  of  the  department  on  which 
the  colonist  is  engaged. 

"  2.  The  whole  or  any  portion  of  such  grant 
mav  be  reserved  in  a  fund  known  as  '  The 
Colonists'  Service  Fund,'  and  placed  to  the 
credit  of  any  colonist,  should  the  governor 
think  fit.  In  such  cases,  each  colonist  will 
be  provided  on  application  with  a  Service 
Fund  card,  on  wnich  will  be  entered  the 
amount  of  irioney  stopped,  the  periodical 
bonus^  and  interest  accruing. 

*'  3.  For  any  infringement  of  the  rules,  or 
negligence  in  work,  a  portion,  or  the  whole, 
of  the  weekly  grant  may  be  stopped  for  one 
or  more  weeKs  by  order  of  the  governor  of 
the  colony ;  and  for  more  serious  misconduct 
a  colonist  may  be  reduced  to  a  low  class,  or 
be  discharged  from  the  colony ;  and  in  case 
of  discharge  for  drunkenness,  all  moneys 
standing  to  a  colonist's  credit  shall  be 
forfeited. 
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"  4.  Any  colonist,  desirous  of  leaving  the 
colony,  must  give  at  least  twenty-four  hours' 
notice  to  the  superintendent  of  his  depart- 
ment, and  to  tne  Home  superintendent ; 
and  should  such  colonist  fail  to  Rive  such 
notice,  he  shall  be  liable  to  have  tne  whole 
of  the  money  standins^  to  his  credit  in  the 
Service  Funa  forfeited." 

E,  F.  Colaniy  for  the  appellants. — This  is 
the  second  case  stated  on  tne  subject  by  the 
ma^strate.  It  was  remitted  to  him  again 
on  July  9th  to  inquire  whether  the  respon- 
dent did  actually  wilfully  refuse  to  main- 
tain himself.  [See  68  J.  P.  526.]  The  man 
did  in  fact  do  so.  He  was  not  asked  to 
attend  any  special  place  of  worship.    He 

Srofessed  to  be  a  member  of  the  Church  of 
In^land,  and  there  was  a  church  near 
which  he  could  have  attended.  Moreover, 
the  pauper  himself  took  no  objection  to  any 
condition  of  that  kind.  He  refused  to  work 
because  he  did  not  think  the  wages  were 
sufficient.  In  dealing  with  the  class  this 
pauper  belonged  to,  the  conditions  are 
reasonable  and  such  as  ought  to  be 
enforced. 

Alverstone,  L.C.J.— The  question  in 
this  case  raises  a  point  of  very  considerable 
difficulty,  and  undoubtedly  it  may  possibly 
have  to  oe  considered  again  with  reference 
to  other  circumstances  where  a  charge  is 
made  under  this  section.  Of  course  what 
we  have  got  to  say  is  :  Whether  the  i)erson 
charged  in  this  case,  being  able  wholly  or  in 
part  to  maintain  himself  or  his  or  her 
family  by  work  or  other  means,  wilfully 
refused  or  neglected  to  do  so,  oy  which 
refusal  or  neglect  he  or  she  becomes  charge- 
able to  the  parish.  The  man  is  oifered 
work  for  his  food  and  sixpence  pocket- 
money,  and  there  are  undoubtedly  salutary 
and  useful  conditions^  to  which  Mr.  Cdam 
has  called  our  attention,  that  if  any  man  is 
paid  for  his  work  it  will  go  to  a  fund  in 
which  he  has  some  interest — what  exact 
interest  he  has  we  have  not  been  informed — 
and  he  was  about  to  be  employed  on  work 
which  would  make  him  competent  to  earn 
a  higher  rate  of  wages,  it  is  said,  in  two  or 
three  weeks.  I  am  perhaps  putting  it  too 
high  ;  "  if  the  respondent  naa  after  two  or 
three  weeks  been  employed  upon  brickwork 
he  could  have  earned  4^a.  a  yard  for 
digging  clay,  at  which  rate  of  pay  it  is 
possible  for  some  men  to  earn  30jj.  a 
week."  However,  he  would  probably  have 
got  himself  into  such  a  position  or  habit  of 
working  as  to  have  a  fair  rate  of  wages. 
Now,  taken  by  itself,  and  if  there  had  been 
nothing   else  in  the  case,  I  should  have  t 
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hesitated  a  long  time  before  I  should  have 
come  to  the  conclusion  that  the  man  who 
was  offered  without  restriction  employment 
of  that  kind  had  not  wilfully  refused  to 
work.  It  is  true  the  man  objected  to  the 
rate  of  pay  ;  he  said  it  was  not  enough,  and 
there  might  be  circumstances  under  which, 
if  it  turned  out  that  the  food  offered,  or 
something  of  that  sort,  showed  that  he  was 
not  getting  very  substantial  remuneration, 
that  mi^ht  be  a  ground  for  refusal ;  but 
the  magistrate  has  thought  that  the  con- 
ditions attached  to  this  possible  emplo:*- 
ment  were  either  not  reasonable  or,  we 
must  take  it,  were  not  such  as  the  non- 
compliance or  the  refusal  to  comply  there- 
with made  the  man  wilfully  refuse  to  do 
work  which  would  help  him  wholly  or  in 
part  to  maintain  himself.  I  do  not  wish  to 
express  that  the  conditions  in  themselves 
are  unreasonable  conditions.  I  do  not 
think  that  if  a  man  does  go  down  to  a 
colony  of  this  kind,  it  is  at  all  unreason- 
able that  he  should  be  asked  to  report 
himself  or  to  attend  meetings,  nor  do  I 
think  it  unreasonable  that  he  should,  if  he 
goes  there,  be  asked  to  put  himself  under 
certain  restrictions  as  to  intoxicating 
liquors,  but  I  have  this  feeling,  that  those 
are  not  the  kind  of  tests  which  ou^ht  to 
apply  in  dealing  with  this  case  cf  a  criminal 
offence.  It  seems  to  me,  it  bein^  neces- 
sary to  draw  the  line  at  some  pomt,  the 
conditions  ought  to  be  conditions  which 
affect  his  work,  and  if  the  terms  on  which 
he  is  offered  work  are  reasonable  with 
reference  to  the  work  he  is  called  on  to  do 
we  ought  to  hesitate  a  long  time  before  we 
should  bold  that  a  man  was  justified  in 
refusing  to  do  work  on  conditions  which 
are  reasonable  with  reference  to  the  work — 
as,  for  instance,  coming  at  certain  hours, 
obeying  orders  in  the  course  of  his  work, 
observing  hours  for  meals,  and  things  of 
that  kind,  and  as  to  conducting  himself 
during  the  hours  of  work  and  in  connection 
with  his  work  in  a  way  which  would  seem 
to  be  reasonable ;  but  I  doubt  myself 
whether  in  considering  this  question  under 
s.  3  we  have  a  right  to  say  that  the 
court  may  regard  conditions  to  which 
he  is  not  willing  to  assent,  and  have 
no  relation  to  the  work  at  all.  The 
attendance  at  some  place  of  worship  on 
Sunday  is  a  perfectly  proper  thing,  and  if 
we  can  induce  people  so  to  attend  it  is 
obviously  what  we  ought  to  encourage.  I 
take  no  objection  in  this  iiarticular  case  to 
attending  the  meetings  of  the  particular 
organisation  that  was  offering  the  man 
work.    On  the  other  hand,  ot  course,  there 
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are  religious  bodies  and  religious  creeds  in 
England  perfectly  lawful  in  themselves  but 
which  people  might  take  very  reasonable 
exception  to,  if  required  to  attend  them. 
In  the  same  way,  as  far  as  I  am  con- 
cerned, with  regard  to  anything  which 
would  promote  the  cause  of  temperance  or 
which  will  induce  people  to  advocate  temper- 
ance, I  think  that  no  judge  who  knows  the 
connection  between  crime  and  drink,  would 
for  a  moment  hesitate  to  say  that  he  would 
be  the  last  person  to  consider  such  a  restric- 
tion unreasonable.  On  the  other  hand,  I 
doubt  whether  it  is  quite  a  consideration  we 
ought  to  allow  when  we  are  dealing  with  a 
(question  of  refusal  to  work.  The  oblirai- 
tions  not  to  go  into  a  public-house  while  ne 
is  at  the  colony,  to  abstain  from  all  intoxi- 
cating drink,  and  to  pledge  himself  not  to 
enter  any  premises  where  intoxicating 
drink  is  sold,  and  to  discourage  others 
from  doing  so,  admirable  as  they  are  in 
themselves,  in  my  opinion  have  nothing  to 
do  with  the  man's  work  or  with  the  question 
whether  he  is  willing  to  work  at  all,  or 
whether  he  will  work  in  a  proper  way. 
Without  going  as  far  as  the  magistrate 
goes  in  saying  they  are  not  reasonable  con- 
ditions, possibly  what  he  means  to  express, 
in  his  own  short  way  of  putting  it,  was 
that  they  are  not  reasonable  conditions  to 
be  attached  to  the  conditions  of  his  em- 
ployment, I  therefore  come  to  the  con- 
clusion that  these  conditions,  or  some  of 
them,  having  no  relation  to  either  the  work 
or  to  the  proper  and  efficient  discharge  of 
the  work,  are  not  conditions  which  a  court 
of  justice  ought  to  take  into  consideration 
when  they  are  deciding  whether  a  man  has 
wilfully  refused  or  neglected  to  do  work 
within  the  meaning  of  s.  3  of  the  statute. 
I  think,  therefore^  for  this  reason  the 
decision  of  the  magistrate  must  be  upheld. 

Kennedy,  J. —I  am  of  the  same  opinion. 
I  wish  to  add  but  little,  because  I  expressed 
a  view,  which  I  sec  no  reason  to  change,  on 
the  previous  occasion  when  this  case  came 
before  us,  and  I  entirely  concur  in  the  way 
nw  lord  has  expressed  our  reasons— reasons 
wnich  satisfy  me — for  refusing  to  reverse 
the  decision  of  the  magistrate  m  this  case. 
I  only  wish  to  say  tnis— that  while  we 
have  nothing  but  admiration  for  the  par* 
ticular  system  on  a  particular  colony  such 
as  this  for  encouraging  men  to  work  and 
give  them  hope,  and  at  the  same  time  keep 
them  under  wholesome  discipline  and 
reasonable  restraint,  yet  one  must  be  care- 
ful when  one  approaches  the  question 
whether  it  is  right  to  say  that  the  refusal 
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on  the  part  of  a  man  to  enter  that  particular 
establishment  and  make  himself  subject  to 
those  particular  rules  and  regulations  is  so 
unreasonable  that  one  should  treat  as  an 
offence  against  the  law  the  result  of  his 
refusal  as  being  something  which  amounts 
to  a  wilful  refusal  or  neglect  to  wholly 
or  psLTtly  maintain  himself.  It  is  no  re- 
flection in  the  slightest  degree  upon  the 
excellent  intentions  and  the  excellent  work 
of  the  particular  institution  if  one  declines 
to  treat  a  refusal  (which  must  be  applied  to 
all  persons)  to  enter  into  it  as  involving 
that  which  can  be  criminally  punished. 
I  see  nothing  whatever  to  object  to,  speak- 
ing broadly,  m  any  reasonable  rules  which 
would  apply  not  only  to  the  kind  of  work 
and  the  hours  of  work,  but  which  would 
apply,  for  example,  in  the  working  hours  to 
what  must  be  aone  in  the  way  of  conduct 
during  working  hours  or  to  reasonable  rules 
of  discipline  not  merely  in  doing  the  work 
itself,  but  in  coming  to  and  going  from  that 
work.  I  see  nothing  in  men  being  told  to 
behave  as  reasonable  human  beings  while 
in  the  lodgings  provided  for  them,  or  soberly 
or  decently  in  conversation ;  but  I  do  feel 
this,  that  while  in  this  particular  case  there 
may  be  nothing  which  most  men,  at  any 
rate,  would  dispute  to  be  reasonable,  I  do 
think  it  would  oe  something  which  at  any 
rate  I  would  not  be  a  party  to,  to  say  that 
whatever  meetings,  unquestionably  of  a 
religious  kind,  are  held  the  man  must 
attend ;  and,  although  it  may  be  difficult  to 
draw  the  line,  and  it  is  ea.sy  to  exaggerate 
the  extent  oi  compliance  which  it  is  in- 
tended to  exact,  I  do  think  also  that  while 
sobriety  and  the  abstinence  from  drink  may 
be  a  very  reasonable  thing  for  the  man  him- 
self, it  is  not  well  that  he  should  be  iiiade 
more  or  less,  according  to  the  discretion  of 
his  superiors,  a  wrong-doer  unless  he  carries 
out  the  duty  of  preaching  to  others  as  well 
as  restraining  himself.  1  therefore  concur 
in  the  judgment  which  my  lord  has  pro- 
nounced. In  stating  this  I  am  by  no  means 
prepared  to  say  that  the  mere  existence  of 
particular  rules  of  discipline  relating  to 
work  or  working  hours  is  any  bar  to  any 
magistrate  coming  to  a  different  conclusion. 

Ridley,  J.— I  agree  with  the  judgments 
which  have  been  given.  I  think  also  this 
is  a  matter  of  importance.  The  regulations 
of  this  colony  seem  to  bo  such  that  no  one 
can  object  to  them,  and  they  deserve,  I 
think  I  may  say  properly,  our  admiration* 
There  may  be  other  colonies  which  have 
similar  regulations,  but  with  a  different 
object.     In  those  cases  also  we  might  have 
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to  agree  with  the  regulations  as  being 
framed  for  the  benefit  of  all  concerned,  but 
we  must  draw  the  line  somewhere.  The 
question  is  whether  in  such  cases  the  per- 
son who  refuses  to  abide  by  tiem  wilfullv 
refuses  or  neglects  to  accept  the  work 
which  is  offered  to  him.  I  find  it  extremely 
difficult  to  suggest  any  limit  or  line  which 
can  be  drawn,  except  that  which  my  lord 
suggests,  namely,  tnat  the  regulations  in 
question  must  have  something  to  do  with 
the  work  which  is  offered  or  with  the  wages 
which  are  offered  for  it.  If  you  go  beyond 
that  you  will  find  difficulties  arising  upon 
every  and  each  single  occasion.  I  find 
myself  unable  to  suggest  where  any  other 
line  can  be  drawn,  and  I  think  it  may 
be  very  properly  said  that  the  regulation  to 
which  tne  person  objects  must  be  one 
having  reference  to  the  work  he  lias  to  do, 
or  to  tne  wages  that  he  has  to  receive  for  it. 
Therefore  1  agree  with  the  judgments 
which  have  been  given. 

Apjyeal  dismissed. 

Solicitors  for  the  appellant :  C.  V.  Young  6: 
Son. 
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February  2, 1905. 

Welch  v.  Cutler. 

Bread— Sale  otherwise  than  by  weight- 
Loaf  weighed  with  others— Bread  Act, 
1836  (6  &  7  Will.  4,  c.  37),  s.  4. 

The  appellant,  an  inspector  of  weights  and 
measureSy  sent  a  person  who  went  to  the 
respondent's  shop  and  asked  for  a  loaf 
of  bread.  Be  was  served  with  a  loaf  for 
which  he  paid  Zd,  and  which  jmrported 
to  be  a  2lb.  loaf  It  ivOrS  then  weighed 
and  found  to  be  \oz.  deficient  in  weight. 
The  respondent  proved  he  had  weighed 
all  the  loaves  balced  that  morning^  three 
at  a  time,  and  all  the  batcJies  weighed 
6lb.,  and  that  the  loaf  in  question  find 
been  so  weigfied. 

Held,  that  the  loaf  had  not  been  properly 

weighed,  as  the  weighing  must  be^uch         ^ 
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as  to  show  the  weight  of  each  parttctUar 
loaf  sold  to  the  customer. 

Case  stated  by  justices  in  and  for  the 
borough  of  Maidstone. 

This  was  an  information  preferred  by 
James  Stephen  Welch  asamst ,  Francis 
Alfred  Cutler,  for  that  he,  tne  said  Francis 
Alfred  Cutler,  on  August  24th,  1904,  at  the 
borough  of  Maidstone,  then  being  a  baker 
out  of  the  city  of  London  and  the  liberties 
thereof,  beyond  the  weekly  bills  of  mortality 
and  ten  miles  of  the  Royal  Exchange,  un- 
lawfully did  cause  to  be  sold  to  Charles 
Clifton  a  certain  loaf  of  bread  otherwise 
than  by  weight,  to  wit,  for  the  sum  of  3d. 
for  the  said  loaf,  the  said  loaf  not  being 
such  bread  as  is  usually  sold  under  the 
denomination  of  French  or  fancy  bread  or 
rolls,  contrary  to  the  Bread  Act,  1836. 

And,  after  hearing  the  parties  and  the 
evidence  adduced  by  them,  we,  the  under- 
signed, being  his  Majesty's  justices  of  the 
peace  in  and  for  the  borough  of  Maidstone, 
ajid  sitting  as  a  court  of  summary  jurisdic- 
tion on  August  30th,  1904,  did  thereupon 
dismiss  the  said  information. 

At  the  hearing  of  the  said  information  it 
was  proved,  that  the  complainant  was  the 
inspector  of  weights  and  measures  for  the 
borough  of  Maidstone,  and  that  on  the 
morning  of  August  24th,  1904,  the  com- 

Elainant  sent  one  Charles  Clifton  to  buy 
read  at  the  defendant's  shop,  who  was  a 
baker  carrying  on  business  in  Week  Street, 
Maidstone,  whilst  the  complainant  waited 
outside  the  defendant's  snop.  Charles 
Clifton  went  to  the  shop  and  asked  for  a 
loaf  of  bread.  He  went  outside  the  shop 
and  handed  the  loaf  to  the  complainant. 
Both  men  then  went  into  the  shop  and 
weighed  the  loaf,  which  purported  to  be  a 
2lb.  loaf.  The  loaf  was  nall-an-ounce  defi- 
cient in  weight.  The  loaf  was  produced  in 
court,  and  it  was  an  ordinary  loaf  that  had 
been  baked  in  a  tin.  On  behalf  of  the 
defendant  it  was  proved  that  all  the  loaves 
of  bread  baked  on  the  morning  of  August 
24th,  1904,  were  weighed  three  quarters  of 
an  hour  after  they  were  baked  —  three 
loaves  at  a  time— and  they  all  weighed  the 
6lbs.  And  it  was  also  contended  that  the 
loaf  was  French  or  fancy  bread. 

And  whereas  we,  the  said  justices,  were 
of  opinion  that  the  said  bread  was  not 
French  or  fancy  bread  or  rolls,  we  did  dis- 
miss the  said  information  on  the  ground 
that  the  said  bread  had  been  weighed  by 
the  defendant  after  it  was  baked  and  before 
it  was  sold  to  the  purchaser,  although  not 
158 
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in  the  purchaser's  presence,  and  it  was  not 
proved  that  the  purchaser  asked  for  any 
particular  weight.  Moreover,  in  the  Bread 
Act,  1836,  loaves  are  not  reauired  to  be  of 
any  particular  weight,  and  although  it  was 
suggested  that  loaves  always  weigned  lib., 
2lb.  or  3lb.,  it  was  not  so  proved  to  us. 

And  it  appeared  to  us  that  there  was 
nothing  unlawful  in  the  defendant  sellin^^ 
a  loaf  weighing  lib.  Id^oz.  for  3d.  provided 
he  had  previously  weighed  the  bread  as  he 
had  in  this  case  and  provided  the  pur- 
chaser did  not  ask  for  a  loaf  of  any  par- 
ticular weight. 

The  Question  upon  which  the  opinion  of 
the  saia  court  is  desired  is,  Whether  we, 
the  said  justices,  upon  the  above  statement 
of  facts  came  to  a  correct  decision  in  point 
of  law,  and  if  not  what  should  be  done  in 
the  premises  ? 

Signed,  the  twelfth  day  of  October,  1904. 
William  Morling. 
G.  F.  Baker. 

The  Bread  Act,  1836  (6  &  7  WUl.  4,  c.  37), 
enacts : 

Section  4.  —  '*  All  bread  sold  beyond 
the  limits  aforesaid  shall  be  sold  by  the 
several  bakers  or  sellers  of  bread  respec- 
tively beyond  the  said  limits  bv  weight ;  and 
in  case  any  baker  or  seller  of  bread  beyond 
the  limits  aforesaid  shall  sell  or  cause  to  be 
sold  bread  in  any^  other  manner  than  bv 
weight,  then  and  in  such  case  every  such 
baker  or  seller  of  bread  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceed- 
ing forty  shillinf;s  which  the  magistrate  or 
magistrates,  justice  or  justices,  before  whom 
sucn  offender  or  offienders  shall  be  convicted, 
shall  order  or  direct :  provided  always,  that 
nothing  in  this  Act  contained  shall  extend 
or  be  construed  to  extend  to  prevent  or 
hinder  any  such  baker  or  seller  of  bread 
from  selling  bread  usually  sold  under  the 
denomination  of  French  or  fancy  bread 
or  rolls  without  previously  weighing  the 
same." 

G.  F.  Hohler^  for  the  appellant—The 
decision  of  the  justices  was  wrong.  They 
have  found  as  a  fact  that  the  bread  here 
was  not  fancy  bread  or  rolls,  and  it  must 
therefore  be  sold  by  weight.  It  is  not 
sufficient  that  the  loaf  should  be  weighed 
as  one  of  a  batch  ;  the  weight  of  eachpar- 
ticular  loaf  ought  to  be  ascertained.  There 
are  two  cases  in  the  appellant's  favour.  In 
the  London  County  Council  v.  Eeady  [1900] 
1  Q.  B.  288  ;  63  J.  P.  775,  the  respondent,  a 
grocer,  was  asked  by  the  purchaser  for  a  id. 
loaf  and  served  him  with  a  loaf  for  which 
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he  paid  2d,  The  loaf  was  not  weighed  in 
the  shop  in  the  purchaser's  presence,  nor 
was  any  statement  made  by  him  as  to  its 
weight,  nor  was  there  any  evidence  that  it 
had  ever  been  weighed.  When  subse- 
quently weiffhed  the  loaf,  which  resembled 
in  shape  and  appearance  a  2lb.  loaf,  weighed 
2{oz.  snort  of  2Ux  It  was  held  that  it  was 
immaterisd  that  the  purchaser  had  not 
asked  for  a  loaf  of  a  specific  weight  and 
that  the  respondent  had  sold  bread  other- 
wise than  by  weight  within  the  meaning  of 
the  section.  In  Cox  v.  Bleines,  [1902]  1  K.  B. 
670 ;  66  J,  P.  407,  a  servant  of  the  respon- 
dent, a  baker,  was  asked  by  a  purchaser  for 
a  half  quartern  loaf  and  served  him  with  a 
loaf  and  two  rolls  for  which  he  paid  2d. 
The  loaf  and  rolls  were  in  the  purchaser's 
presence  placed  in  the  pan  of  a  pair  of 
scales  in  the  opposite  beam  of  which  there 
was  already  a  2lb.  weight  The  beam  of 
the  scales  did  not  move  and  the  weight  of 
the  loaf  and  rolls  was  not  ascertained  at 
the  time  of  sale  beyond  the  clear  fact  that 
they  weighed  less  than  2lbs.  On  being 
taken  away  by  the  purchaser  and  weighed 
they  were  found  to  weigh  5oz.  short  of  2lb. 
It  was  held  that  a  sale  by  weight  meant 
a  sale  by  the  true  weight  of  the  bread  sold, 
and  that  the  respondent  had  sold  bread 
otherwise  than  by  weight  within  the  mean- 
ing of  the  section.  In  that  case,  Alver- 
STONB,  L.C.J.,  said,  "  The  statute  is  fairly 
open  to  the  construction  that  it  was  in- 
tended to  distinguish  between  carrying  on 
the  trade  of  sellinc  by  weight  and  carrying 
on  the  trade  of  selling  by  other  means,  but 
the  decisions  amount  to  this  —  that  the 
weight  of  a  quantity  of  bread  sold  for  a 
particular  price  must  be  ascertained  either 
before  it  is  sold  or  exposed  for  sale,  or  else, 
if  necessary,  in  the  presence  of  a  customer. 
Both  those  cases  were  under  the  London 
Bread  Act  1822  (3  Geo.  4,  c.  cvL),  which 
applies  only  to  the  metropolitan  area,  but 
that  section  is  similar  for  all  intents  and 
purposes  with  the  section  in  the  present 
statute. 

The  respondent  did  not  appear,  and  was 
not  represented. 

Alveestonb,  L.C.J.—  It  is  very  unfortu- 
nate in  these  oread  cases  that  we  do  not 
get  the  assistance  which  we  always  get  by 
hearing  the  case  argued  on  both  sidfes.  I 
do  not  want  it  to  be  thought  that  I  decide 
that  if  the  bread  has  actually  been  weighed, 
either  in  a  batch  or  otherwise,  and  nothing 
more  happens  except  that  the  bread  is 
handed  over  there  must  be  a  conviction  ; 
but  it  seems  to  me  that  when  a  loaf  of 
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bread  is  asked  for  and  sold,  and  it  is  proved 
in  fact  that  that  loaf  has  never  been 
weighed,  but  only  weighed  with  the  batch, 
the  condition  which  was  thought  to  be  a 
necessary  condition  in  the  London  County 
Council  V.  Eeady  sujnUy  and  which  was 
adopted  in  the  other  case,  applies,  namely, 
that  that  loaf  never  has  been  weighed,  so 
that  the  man  who  sells  it  does  not  know 
what  weight  he  is  selling.  It  may  be,  of 
course,  much  more  deficient  than  this  par- 
ticular loaf  turned  out  to  be.  I  think, 
therefore,  in  this  case  the  objection  taken 
by  the  justices  to  the  summons  that  the 
bread  had  been  weighed  was  not  a  proper 
dealing  with  the  weighing  of  the  oread, 
which,  I  think,  at  any  rate  must  be  suffi- 
cient to  ascertain  the  quantity  or  weight  of 
bread  in  the  particular  loaf  that  is  handed 
over  the  counter.  I  think  that  is  the  effect 
of  the  decisions  as  I  endeavoured  to  sum 
them  up  on  the  last  occasion,  and  there- 
fore this  appeal  must  be  allowed. 

Kennedy,  J.— I  agree.  What  my  lord 
has  said  expresses  my  view,  and  is  also  in 
accordance  with  the  interpretation  put 
upon  these  statutes  by  the  decided  cases. 
Tnat  view  is  illustrated  quite  plainly  by 
the  decision  of  my  lord  and  my  brothers 
Darling  and  Channell  in  Cox  v.  Bleines, 
sufn-a.  Here  there  was  no  weighing  of 
this  particular  loaf  as  a  subject  of  weight 
by  itself.  To  weigh  it  with  other  things 
does  not  show  its  particular  weight  as  dis- 
tinguished from  those  other  things. 

Ridley,  J.— I  agree  entirely 

Appeal  allowed. 

Solicitor  for  the  appellant:  Monckton, 
Town  Clerk,  Maidstone. 
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CROWN  CASES  RESERVED. 


January  28,  1905. 

Rex  v.  Clarke. 

Criminal  law— Indictment  chawng  em- 
bezzlement of  money  —  Proof  of 
embezzlement  of  money  or  goods — 
Evidence. 

Upon  an  indictment  for  embezzling  vioney 
belonging  to  his  employers  a  defendant 
cannot  be  convicted  of  embezzling  goods 
belonging  to  his  employers^  and  the 
defendant  is  entitled  to  a^k  any  ques- 
tian  tending  to  show  that  there  had 
not  been  any  embezzlement  of  m<mey. 
If  there  is  no  evidence  that  the  goods 
nave  been  converted  into  ca^,  the  judge 
ought  not  to  leave  the  question  to  the 
jury  whether  the  goods  had  been  con- 
verted into  cashy  for  them  to  arrive  at 
a  conclusion  by  mere  guess-work. 

Case  stated  by  G.  B.  C.  Yarboroiigh,  Esq., 
deputy  chairman  of  the  quarter  sessions 
for  the  West  Riding  of  Yorkshire,  for  the 
opinion  of  the  Court  for  Crown  Cases 
Kescrved. 

William  Clarke  was  indicted  for  having, 
between  March  21st  and  June  2l8t,  1904, 
bein^  a  servant  of  Hunters  Tea  Men, 
Limited,  fraudulently  embezzled  the  sum 
of  £54  5«.  0|d 

The  prisoner  was  branch  manager  for  the 
prosecutors  at  their  shop  at  Wombwell.  It 
was  their  practice  to  invoice  stock  to  him 
at  sale  prices,  to  hold  stocktakings  at  un- 
certain intervals,  of  which  notice  was  sent 
to  the  managers. 

£     s.     d. 
Stocktaking  was  held  on 
May  drd,  and  the  stock 

amounted  to     400    5    5j 

Between  that    date    and 
June  21st,  1904,  goods 
invoiced  at       ...        ...        609  17    8} 

were    sent    to    prisoner's 
branch  shop. 

The  total  amount  would 
therefore  be £1,010    3    2^ 

160 
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On  June  21st  a  stock takinj^  was  held, 
of  which  notice  had  been  given  to  the 
prisoner. 

£     8.     d. 
The  value  of  the  stock  on 

premises  was 408    9    10 

and  he  had  paid  into  the 
bank      682    5    7i 


Total 


£990  15    5^ 


There  was,  therefore,  a  deficiency  against 
the  prisoner  of  £19  7«.  &id..  presuming 
that  the  goods  sent  out  by  tne  firm  had 
come  into  the  prisoner's  shop.  As  to  this, 
it  was  proved  that  the  invoices  relating  to 
the  goods  sent  out  were  found  in  the  shop, 
but  that  only  three  had  been  signed  by  the 
prisoner,  but  that  as  regards  the  others  he 
nad  not  returned  them  or  objected  to  them 
as  incorrect.  It  was  stated  in  cross- exami- 
nation that  if  goods,  owin^  to  a  rise  in 
price,  were  sold  at  a  price  higher  than  the 
invoiced  price  the  dinerence  would  have  to 
be  paid  to  the  firm's  credit 

It  was  alleged  that  the  goods  included  in 
the  stocktaking  of  June  2l8t  were  not  as 
regards  two  chests  of  tea  and  four  cheeses, 
of  the  value  in  all  of  £34  179.  4d.,  goods 
sent  out  to  the  prisoner  by  the  firm,  but 
that  in  view  of  the  stocktaking  he  had 
borrowed  these  from  a  branch  shop. 

Counsel  for  the  prisoner  proposed  to  ask 
the  principal  witness  for  the  prosecution 
whetner  there  was  anything  to  his  know- 
ledge which  indicated  whether  the  deficiency 
was  in  monev  or  in  stock.  This  was  ob- 
jected to,  and  I  refused  to  allow  it  to  be 
put. 

It  was  proved  that  the  prisoner  went  by 
night  on  June  20th,  the  day  before  the 
stocktaking,  to  a  branch  shop  kept  by  one 
Bowden,  who  had  been  his  subordinate, 
and  asked  for  the  loan  of  four  chests  of 
tea  and  four  cheeses.  Be  promised  to 
return  them  on  the  next  day,  and  directed 
that  no  entry  of  the  transaction  should  be 
made  in  the  books.  Bowden  stated  that 
he  borrowed  3  lb.  or  4  lb.  of  butter  and 
one  chest  of  tea  from  the  prisoner  for  the 
purpose  of  satisfying  customers'  demands. 
The  goods  were  put  into  a  waggonette, 
and  taken  away  by  prisoner  ;  they  arrived 
at  the  branch  shop  at  Wombwell  at  10.30  at 
night,  and  were  unpacked  the  next  morning 
at  6.30,  before  the  stocktaking. 

If  these  goods  had  not  been  brought  on 
to  the  premises  there  would  have  been  a 
further  deficiency  of  £34  17«.  4c£.,  making 
in  all  £54  6s.  Oid. 
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Hex  v.  Clarke. 

An  effective  cash  check  system  was 
adopted,  and  there  was  no  evidence  that 
the  prisoner  had  intercepted  any  money  on 
ite  way  to  the  till,  or  tnat  there  was  any 
discrepancy  in  his  account  of  cash  receipts. 

Counsel  for  the  prisoner  requested  me  to 
withdraw  the  case  from  the  jury  upon  the 
ground  that  there  was  no  eviaence  as  to 
whether  the  deficiency  (if  any)  was  in  cash 
or  in  goods,  and  that  in  any  view  the 
evidence  was  of  a  general  deficiency  of  cash 
or  ^oods.  I  refused  to  withdraw  the  case. 
Neither  the  prisoner  nor  any  witness  was 
called  for  the  defence. 

I  told  the  jury  that  before  they  could 
find  prisoner  guilty  they  must  be  satisfied 
that  the  goods  had  been  delivered  to  him, 
that  they  had  been  converted  into  cash, 
and  that  he  had  fraudulently  retained  the 
amount  not  accounted  for  or  some  part  of 
it,  it  not  being  necessary  for  them  to  find 
him  guilty  as  to  the  whole  of  it. 

They  found  him  guilty,  and  I  sentenced 
prisoner  to  three  months'  imprisonment, 
respiting  the  execution  of  the  sentence 
pending  the  decision  of  the  Court  for 
Crown  Cases  Reserved, 

The  opinion  of  the    Court   for   Crown 
Cases  Reserved  is  requested  whether  I  was 
right  in  refusing  to  permit  the  above  evi- 
dence, and  whetner  the  prisoner  was  law- 
fully convicted  on  the  above  indictment. 
G.  B.  C.  Yaebobough, 
Deputy  Chairman  of  the  West 
Riding  Quarter  Sessions. 

I  have  to  add  that  the  prisoner  was 
enlarged  on  bail  and  bound  over,  himself 
in  £50,  and  two  sureties  in  the  sum  of  £25 
each,  to  come  up  at  the  next  quarter  ses- 
sions, to  be  held  by  adjournment  at  Sheffield 
on  January  6th,  1905. 

G.  B.  C.  Yarborough. 

Lennardy  for  the  defence,  was  not  called 
upon. 

Waddy,  for  the  prosecution.— There  was 
some  evidence  that  the  goods  had  been 
converted  into  cash.  The  goods  had  been 
delivered  at  the  (premises,  and  were  no 
longer  there  at  the  time  of  the  stocktaking. 
The  jury  had  two  alternatives  to  choose 
from.  [Channell,  J.— Ought  not  the 
deputy  chairman  to  have  told  the  jury 
that  they  must  be  satisfied  by  the  evidence 
that  the  goods  had  been  converted  into 
cash,  and  mat  they  must  not  merely  guess 
about  it  ?J  The  jury  were  entitled  to  form 
their  opinion  on  such  evidence  as  was 
given.  The  evidence  was  of  such  a  kind  as 
might  be  expected  in  such  cases.     H,  v. 
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Wright  (1858),  27  L.  J.  M.  C.  65 ;  Bex  v. 
Grove  (1835),  7  C.  &  P.  635 ;  and E,  v.  Lloyd- 
Jones  (1838),  8  C.  &  P.  288,  show  that  apart 
from  the  statute  (24  &  25  Vict.  c.  96,  s.  72) 
there  have  been  convictions  upon  no  more 
evidence  than  there  is  in  the  present  case. 

Alvebstonk,  L.C.J.—  We  are  all  of 
opinion  that  this  conviction  cannot  be  sup- 
ported. The  prisoner  was  indicted,  as  the 
servant  of  the  prosecutors,  for  the  embezzle- 
ment of  a  sum  of  money.  It  is  not  neces- 
sary, of  course,  to  prove  the  embezzlement 
of  the  exact  amount  of  money  alleged  in 
the  indictment,  but  the  prisoner  could  not 
be  convicted  if  the  eviaence  only  showed 
the  embezzlement  of  money  or  goods.  Upon 
this  indictment  the  prisoner  could  not  be 
convicted  of  embezzling  goods,  and  it  was 
not  possible  to  amend  the  indictment. 
During  the  hearing  of  the  case  it  was  pro- 
posed to  ask  the  witness  whether  there  was 
anything  to  his  knowledge  which  indicated 
whether  the  deficiency  was  in  money  or  in 
stocL  That  question  was  objected  to,  and 
the  chairman  refused  to  allow  it  to  be  put. 
It  seems  to  us  that  the  counsel  for  the 
prisoner  was  entitled  to  ask  any  question 
tendine  to  show  that  there  had  been  no 
embezzlement  of  any  money.  Although  the 
direction  of  the  chairman  was  right,  if 
there  was  no  evidence  that  the  goods  had 
been  converted  into  cash,  the  chairman 
was  not  entitled  to  allow  the  jury  to  guess. 
The  conviction  must  be  quashed. 

Kennedy,  Ridley,  Channell,  and 
Phillimore,  J  J.,  concurred. 

Conviction  quashed. 

Solicitors  for  the  prosecution :  Knowles, 
for  E.  Rideal,  Wombwell. 

Solicitors  for  the  defence :  Halse,  Trus- 
tram  k  Co.,  for  A.  M.  Wilson,  Sheffield. 
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Rex  w.  Coyne. 

69  J.  p.  161. 

CENTRAL   CRIMINAL   COURT. 


February  7, 1905. 

(Before  the  Recorder.) 

Rex  V,  Coyne. 

Criminal  law— Vexatious  Indictments  Act 
(22  k  23  Vict.  c.  17)— Defendant  com- 
mitted for  trial  for  offences  within  the 
Vexatious  Indictments  Act— Other  of- 
fences mentioned  but  not  fully  proved 
—No  committal  for  trial  in  respect 
thereof  —  Counts  alleging  these  latter 
offences  added  to  indictment  —  30  & 
31  Vict  c.  35,  s.  1. 

If  a  magistrate  conimits  an  accused  person 
for  trial  for  offences  vdthin  the  Vexa- 
tious Inaictnients  Act,  but  reftises  to 
co9nmit  him  for  trial  on  other  such 
offences,  the  prosecution  cannot  add 
counts  alleging  these  latter  offences  to 
the  indictment.  The  prosecutor  ought 
in  such  circumstances  to  be  bound  ove7' 
to  prosecute  the  offences  on  which  the 
magistrate  has  reused  to  commit  the 
accused  for  trial. 

The  defendant  vhu  arrested  upon  a  warrant 
charging  him  toith  committing  an  of- 
fence within  «.  31  of  the  Bankruptcy 
Act,  1883.  The  solicitor  for  the  prose- 
cution told  the  magistrate  that  the 
a>ccused  would  be  enlarged  with  com- 
mitting other  offences  within  this  section, 
and  also  with  obtaining  numey  by  false 
jyretences.  Evidence  of  the  offences 
within  the  Bankruptcy  Act  toas  then 
given.  The  solicitor  for  the  prosecu- 
tion then  said  that  he  intended  to  call 
other  witnesses,  wlun  ths  magistrate 
said  that  he  did  not  consider  it  was 
necessary  as  he  wa^  going  to  commit 
the  accused  for  triat  for  the  offences 
under  the  Bankruptcy  Act.  No  further 
evidence  was  called  on  the  false  jn-e- 
tence  charges,  and  the  magistrate  ivas 
not  asked  to  commit  the  accused  for 
trial  on  these  charges,  nor  did  he  ex- 
press any  opinion  on  them,  and  all  the 
evidence  on  these  charges  was  not  before 
him.     Tlie  defendant  was  indicted  for 
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the  offences  under  the  Bankruptcy  Act 
and  counts  were  added  for  obtaining 
money  by  false  pretences. 

Held,  that  these  latter  counts  must  be 
quailed. 

The  defendant  was  alleged  to  have  induced 
the  parents  of  several  boys  to  bind  their 
boys  apprentice  to  him,  and  to  have 
cl)tained  in  each  case  £2rifrom  them  by 
way  of  premium,  which  was  not  re- 
tumable  by  the  defendant. 

Held,  that  this  was  an  obtaining  of  money 
and  not  an  obtaining  of  credit. 

The  following  is  an  abstract  of  the  in- 
dictment upon  which  the  prisoner  was 
charged : 

Count  1.— On  April  12th,  1904,  being  an 
undischarged  bankrupt  did  unlawfully  ob- 
tain credit  for  £25  from  William  Coonibes, 
the  elder,  without  disclosing  that  he  was 
an  undischarged  bankrupt. 

Count  2.— On  the  same  day,  in  incurring 
a  debt  and  liability  for  the  payment  ot 
weekly  wages  to  Vvilliam  Coorabea,  the 
younger,  did  unlawfully  and  with  intent  to 
defraud  obtain  credit  for  the  amount  of  the 
said  wages  by  means  of  fraud  other  than 
false  pretences. 

Count  3.— On  the  same  date  did  unlaw- 
fully and  with  intent  to  defraud  obtain  £25 
from  William  Coombes,  the  elder,  by  means 
of  the  following  false  pretences :  (a)  that  he 
then  had  need  of  an  additional  apprentice 
in  his  art,  trade  and  business  of  surgical 
and  anatomical  boot  making;  (b)  that  he 
then  was  able,  willing  and  prepared  to 
teuch  and  instruct,  and  cause  to  be  taught 
and  instructed,  the  said  William  Coombes, 
the  younger,  the  said  art,  trade  and  busi- 
ness ;  (c)  that  he  then  had  in  his  said  art, 
trade  and  business  sufficient  work  to  enable 
him  to  teach  and  instruct  the  said  William 
Coombes,  the  younger,  in  his  said  art,  trade 
and  business. 

There  were  fifteen  other  counts  in  the 
indictment  similar  to  the  above,  relating  to 
similar  offences  alleged  to  have  been  com- 
mitted in  reference  to  other  apprentices. 

The  case  originally  came  on  for  hearing 
at  the  November  sessions,  1904,  but  was 
adjourned  to  the  December  sessions  as 
notice  of  additional  evidence  had  been 
served  upon  the  defendant  only  a  short 
time  before.    In  the  December  sessions, 

Arthur  Hutton,  for  the  defence,  moved 
to  quash  the  second  and  third  and  other 
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Rex  v.  Coyne. 

corresponding  counts  of  the  indictment  on 
the  ground  that  the  charges  contained  in 
them  were  all  within  the  Vexatious  Indict- 
ments Act,  1859  (22  &  23  Vict.  c.  17),  and 
had  been  mentioned  to  the  presiding  alder- 
man at  the  Mansion  House,  out  he  had  only 
committed  the  defendant  to  take  his  trial 
upon  the  charges  contained  in  the  first, 
fourth,  seventh,  tenth,  thirteenth  and  six- 
teenth counts  of  the  indictment,  so  that  he 
must,  therefore,  be  taken  to  have  refused 
to  commit  the  defendant  upon  the  other 
charges  within  the  meaning  of  the  Vexa- 
tious Indictments  Act. 

Leycester,  for  the  prosecution,  said  that 
although  the  other  charges  were  mentioned, 
the  whole  of  the  evidence  upon  these 
charges  was  not  called  and  so  the  alderman 
did  not  refuse  to  commit. 

The  Recorder  then  postponed  the  fur- 
ther ar^ment  in  order  tnat  affidavits  might 
be  obtained  as  to  what  actually  took  place 
before  the  alderman. 

February  1th. 

An  affidavit  of  Mr.  Vickery,  the  assistant 
solicitor  to  the  corporation,  was  read,  from 
which  it  appeared  that  the  defendant  had 
been  arrested  upon  a  warrant  charging  that 
he,  being  an  undischarged  bankrupt  under 
the  Bankruptcy  Act,  1883,  had  unlawfully 
obtained  credit  for  £25  from  William 
Coombes  without  informing  him  that  he, 
the  accused,  was  an  undischarged  bankrupt. 
That  when  the  case  came  before  the  alder- 
man the  said  assistant  solicitor  had  in- 
formed him  that  further  charges  of  obtain- 
ing credit  without  disclasin^  the  fact  that 
he  was  an  undischarged  banKrupt  would  be 
preferred  against  the  accused,  and  that  he 
would  also  be  charged  with  obtaining  money 
by  false  pretences.  That  after  evidence 
had  been  given  on  the  charge  on  which  he 
was  arrested,  evidence  of  the  five  other 
charges  of  obtaining  credit  was  given.  Mr. 
"Vickery  then  proposed  to  call  other  wit- 
nesses, but  the  alderman  said  that  he  did 
not  think  it  was  necessary  as  he  intended 
to  commit  the  accused  for  trial  on  the 
charges  of  obtaining  credit  without  dis- 
closing that  he  was  an  undischarged  bank- 
rupt. The  assistant  solicitor  further  stated 
in  his  affidavit  that  he  thereupon  did  not 
call  any  further  evidence  upon  the  charges 
of  obtaming  money  by  false  pretences,  nor 
did  he  ask  the  alderman  to  commit  the  ac- 
cused for  trial  upon  these  charges,  and  that 
the  alderman  did  not  express  any  opinion 
whether  the  charges  of  obtaining  money  by 
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false  pretences  were  well  founded  or  not,  and 
that  only  part  of  the  evidence  which  was 
proposed  to  be  given  upon  these  charges 
was  before  him.  From  the  affidavit  of 
Mr.  Freke  Palmer,  solicitor  for  the  defence, 
it  appeared  that  Mr.  Vickery  for  the  pro- 
secution, opened  a  case  for  obtaining  money 
by  false  pretences,  and  in  the  course  of  a 
subsequent  discussion  the  magistrate  said 
that  he  intended  to  confine  the  case  to  the 
Bankruptcy  Act. 

Leicester,— In  the  amending  Act  ^30  & 
31  Vict.  c.  5),  s.  1,  there  is  no  proviso  limit- 
ing it  to  cases  in  which  the  magistrate  has 
not  refused  to  commit.  Even  if  he  had 
refused  to  commit  on  one  charge  and  had 
committed  on  another,  there  is  nothing  to 
prevent  the  accused  being  indicted  for  both 
if  the  evidence  was  disclosed  in  the  deposi- 
tions. (He  referred  to  B,  v.  Crabhe  (1895), 
69  J.  P.  247.) 

The  Recorder.— The  proper  course  would 
be  for  the  prosecutor  to  be  bound  over  to 
prosecute  on  the  charge  on  which  the 
magistrate  had  refused  to  commit. 

Leycester.—ln  this  case  the  magistrate 
did  not  refuse  to  commit.  Under  the 
Vexatious  Indictments  Act  the  prosecutor 
can  be  bound  over  to  prosecute  if  the 
magistrate  refuses  to  commit,  and  the 
magistrate's  refusal  must  give  him  the  option 
to  be  bound  over.  The  magistrate  must  have 
heard  the  whole  of  the  evidence,  the  charge 
must  have  been  definitely  made,  and  he 
must  have  been  asked  to  commit  upon  that 
charge.  Here  the  charge  never  was  defi- 
nitely made.  There  was  other  evidence 
which  the  magistrate  never  heard  and  he 
was  never  ask^  to  commit  the  accused  to 
take  his  trial  on  these  further  charges.  As 
he  was  never  asked  to  commit  he  never 
refused  to  do  so.  He  refened  to  R,  v. 
Clarke  and  Another  (1895),  59  J.  P.  248, 
and  to  R  v.  Israel  Harris  (1900),  64  J.  P. 
360. 

Hutton.—HhQ  charges  had  been  before 
the  magistrate  and,  in  fact,  he  did  refuse  to 
commit.  He  could  have  committed  the 
accused  to  take  his  trial  on  these  further 
charges  if  he  had  so  desired, 

The  Recorder.— This  is  a  difficult  matter 
to  decide,  but'  undoubtedly  the  proper 
course  for  the  a.9sistant  city  solicitor  to 
have  pursued  would  have  been  to  request 
the  alderman  to  hear  the  whole  of  the  evi- 
dence, and  if,  after  doing  so,  the  alderman 
had  refused  to  commit  the  accused  for  trial 
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upon  these  charges,  to  have  had  the  prose- 
cutor bound  over  to  prosecute.  I  think 
these  counts  have  been  improperly  pre- 
ferred, and  counts  two  and  tnree  and  the 
other  corresponding  counts  in  the  indict- 
ment must  be  quashed. 

Counts  quashed. 

The  prisoner  then  pleaded  not  guilty  to 
the  first  and  other  remaining  counts  of  the 
indictment. 

Leicester,  in  the  course  of  opening  the 
case  to  the  jury,  stated  that  the  prisoner 
had  carried  on  business  as  a  bootmaKer  and 
became  bankrupt  in  1898,  and  his  business 
had  then  diminished.  In  several  cases  he 
induced  parents  of  boys  to  bind  their  bovs 
as  apprentices  to  him,  and  in  each  case  he 
took  £25  from  them  by  way  of  premium, 
these  being  the  charges  referred  to  in  the 
indictment.  The  premiums  were  not  re- 
turnable by  the  prisoner  except  in  two 
cases  where  the  money  had  beeh  advanced 
by  a  charitable  society  and  had  to  be  re- 
paid out  of  the  boys'  earnings  and  the 
prisoner  had  in  these  cases  signed  a  sepa- 
rate agreement  undertaking  to  repay  the 
money,  deducting  it  from  the  boys'  wages. 

Hutton  pointed  out  that  the  prisoner 
assumed  no  personal  liability,  merely 
undertaking  to  become  the  channel  by 
which  the  instalments  should  reach  the 
society. 

The  Recorder.— It  is  quite  clear  that  in 
this  c&se  the  prisoner  obtained  money  and 
not  credit. 

Verdict  not  guUty, 

Solicitor  for  the  prosecution  :  The  City 
Solicitor. 

Solicitor  for  the  defence :  F.  Freke 
Palmer. 
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Api-U  15,  1905. 

(Before  Sir  Ralph  Littler,  C.B.,  K.C. 
(Chairman),  and  other  justices.) 

Re  Byford. 

Licensing — Application  for  spirit  dealer's 
additional  licence— 24  &  25  Vict.  c.  21, 
s.  2— Applicant  not  taken  out  dealer's 
licence— Power  of  adjournment. 

Wkere  it  appears,  after  the  hearing  of  an 
application  for  an  additional  licence 
to  retail  spirits  in  jnirsuance  of  24  d: 
25  Vict,  c,  21,  s,  2,  that  the  applicant 
has  not  taken  out  his  licence  aji  a 
dealer  in  spirits,  the  justices  can  ad- 
journ the  application  in  order  to 
enable  him  to  obtain  the  dealer's 
licence,  and  on  the  adjourned  day  can 
grant  his  application  on  his  producing 
such  licence. 

This  was  an  application  for  the  confirma- 
tion of  a  licence  granted  at  an  adjourned 
general  annual  licensing  meeting  of  the 
Willesden  division  of  the  county  of 
Middlesex. 

Leonard  Kershaw  appeared  for  the  ap- 
plicant. 

Georqe  Elliott  opposed  the  application. 

At  the  adjourned  licensing  meeting  of 
the  Willesden  division,  held  on  February 
22nd,  Kershaw  applied  for  the  grant  to 
Byford  of  a  licence  authorising  him  to 
apply  for  and  hold  an  excise  licence  to  sell 
beer  in  pursuance  of  1  Will.  4,  c.  64,  and 
Acts  amending  the  same  ;  an  excise  licence 
to  sell  wine  in  pursuance  of  23  Vict.  c.  27, 
8.  3,  and  Acts  amending  the  same  ;  and  an 
additional  excise  licence  to  sell  spirits  in 
pursuance  of  24  k  25  Vict.  c.  21,  s.  2. 

The  application  and  opposition  having 
been  heard  by  the  justices^  the  Chairman 
announced  that  the  application  was  granted. 
It  was  then  immediately  discovered  that 
the  applicant  had  not  taken  out  his  whole- 
sale licence  for  the  sale  of  spirits.  The 
justices  thereupon  adjourned  the  applica- 
tion to  March  2nd,  and  their  clerk,  who 
had  previously  written  "granted"  in  the 
minute-book,  crossed  that  word  out,  and 
wrote  "adjourned  to  2nd  March."  On 
March   2nd    the    applicant   product    his 
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wholesale  licence.  On  behalf  of  the  opi)o- 
nent  it  was  submitted  that  the  justices  had 
no  power  to  grant  the  apniication.  The 
justices,  however,  granted  tne  application, 
leaving  the  question  to  be  decided  by  the 
confirmation  authority. 

George  Elliott— The  justices  had  no 
power  to  grant  the  application.  The  appli- 
cation was  made  on  February  22nd.  At 
that  time  the  applicant  was  not  qualified 
to  receive  the  licence.  It  is  a  condition 
precedent  to  the  making  of  the  application 
that  the  applicant  should  have  the  dealer's 
licence  (Paterson's  Licensing  Act<s  (16th  ed.), 
p.  505).  The  .justices  have  no  power  to 
assist  the  applicant  in  the  way  they  did. 
They  ought  to  have  refused  the  application, 
and  the  applicant  could  have  applied  on 
fresh  notices  if  he  had  time  to  serve  them. 
[He  referred  to  Ex  parte  Maughan^  R.  v. 
Kirkdcde  J  J.  (1875),  1  Q.  B.  D.  49; 
40  J.  P.  39.] 

JTcra^at^.-— The  objection  only  applies  to 
the  spirit  licence.  In  Ex  parte  Maughan 
this  question  did  not  arise.  The  justices 
there  refused  the  application.  Tne  jus- 
tices had  full  power  to  adjourn  this  appli- 
cation.   [He  was  stopped.] 

The  Chairman.— We  do  not  think  there 
is  anything  in  the  objection. 

Application  granted. 

Solicitors    for    the   applicant :    Watson, 
Sons  and  Room. 
Solicitor  for  the  opponent :  H.  Pierron. 
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Robinson  v.  Gregory. 

Local  government — Byelaw — Publication— 
Proof —  "  Making  and  existence  of 
byelaw  "—Production  of  written  copy 
authenticated  by  corporate  seal — 
Municipal  Corporations  Act,  1882 
(45  <k  46  Vict.  c.  50),  ss.  23,  24— Costs 
where  respondent  to  case  does  not 
appear. 

The  respondent  toas  summoned  for  contra- 
vention of  a  byelaw  made  by  tike 
corporation  of  tKe  borough  under  s,  23 
of  the  Municipal  Corporations  Act^ 
1882.  The  prosecution  produced  a  copy 
of  the  byelaws  authenticated  by  the 
corporate  seal. 

Held,  that  thiswa^  prima  fa^cie  evidence  of 
the  operative  existence  of  the  byelaw, 
and  that  the  conditions  of  the  statute 
as  to  making  and  nublication  had  been 
duly  complied  untL 

Where  in  consequence  of  an  objection  taken 
by  the  resjxmdent  an  appeal  by  case 
stated  is  rendered  necessary  in  order  to 
set  the  matter  rights  the  respondent  will 
be  ordered  to  pay  the  costs  although  he 
does  not  appear  in  opposition  to  the 
appeal. 


Case  stated  by  justices  in  and  for  county 
of  Wilts. 

An  information  was  preferred  on  June 
20th,  1904,  by  Thomas  James  Robinson, 
superintendent  of  police  in  the  county  of 
Wilts,  Swindon  division  (hereinafter  called 
"  the  appellant")*  under  byelaw  No.  6  of  the 
byelaws  duly  made  for  the  good  rule  and 
government  of  the  borough  of  Swindon 
under  the  provisions  of  s.  23  of  the  Muni- 
cipal Corporations  Act,  1882  (45  &  46  Vict, 
c.  50),  against  Alfred  (Gregory  ^hereinafter 
called  "the  respondent"),  for  tnat  he  the 
respondent  on  June  15th,  1904,  at  the 
borough  and  iiarish  of  Swindon,  in  the 
county  of  Wilts  aforesaid,  did  frequent  and 
use  a  certain  street,  to  wit,  Wilton  Road, 
within  the  said  borough,  either  on  behalf  of 
himself  or  of  some  otner  person,  for  the 
purpose  of  bookmaking  or  betting  or  wager- 
ing or  agreeing  to  bet  or  wager  with  some      ^ 
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other  person  contrary  to  the  byelaw  for  the 
borough  of  Swindon,  in  that  behalf  duly 
made  at  a  meeting  of  the  council  of  the 
said  borough  held  on  May  14th,  1901,  which 
said  byelaw  was  at  the  time  of  the  commis- 
sion of  the  said  offence  and  still  is  in  force 
for  the  said  borough  and  contrary  to  the 
statute  in  that  case  made  and  provided. 

The  byelaw  under  which  the  proceedings 
were  taken  is  as  follows  :  "  No  person  shall 
frequent  and  use  any  street  or  public  place 
either  on  behalf  of  himself  or  of  any  other 
person  for  the  purpose  of  bookmaking  or 
betting  or  wagering  or  agreeing  to  bet  or 
wager  with  any  other  person." 

Upon  the  hearing  of  the  said  information 
before  us,  sitting  at  the  police  court  at 
Swindon  on  June  23rd,  1904,  the  respondent 
pleaded  not  guilty,  and  evidence  in  support 
of  the  charge  was  taken  which  we  con- 
sidered disclosed  a  case  for  the  respondent 
to  answer,  and  included  evidence  of  the  due 
making  and  existence  of  the  byelaw,  viz., 
the  production  of  a  printed  copy  of  the  said 
byelaw  authenticated  by  the  corporate  seal 
of  the  borough  of  Swindon.  A  similar 
printed  copy  of  the  said  byelaw  (but  not 
under  seal)  is  annexed  to  and  is  to  be  taken 
as  part  of  this  case. 

The  respondent  did  not  offer  any  affirma- 
tive evidence  to  show  that  the  said  byelaw 
did  not  exist,  or  was  not  in  force,  or  had  not 
been  duly  made  or  published,  but  as  a 
preliminary  objection  contended  that  the 
information  must  be  dismissed  because 
there  was  no  evidence  before  us  of  any 
publication  of  the  said  byelaw,  and  he 
referred  to  Motteram  v.  Eastern  Counties 
Rail,  Co,  (1859),  7  C.  B.  (n.s.)  58. 

The  appellant  relied  upon  s.  24  of  the 
Municipal  Corporations  Act,  1882  (45  & 
46  Vict.  c.  50),  and  contended  that  the 
authenticated  copy  so  put  in  by  him  aj9 
aforesaid  was  sufficient  evidence  until  the 
contrary  was  proved  of  the  said  byelaw 
being  in  force,  and  of  compliance  with  the 
requirements  of  s.  23  of  that  Act,  and  that 
no  further  publication  of  the  said  byelaw 
was  necessary  ;  and  that  even  assuming 
publication  was  necessary  publication  ought 
to  be  presumed,  and  that  it  was  for  the 
respondent  to  disprove  publication. 

We  were  of  opinion  that  the  contention 
of  the  respondent  was  well  founded,  and 
that  in  order  to  obtain  a  conviction  the 
appellant  ought  to  have  given  some  evidence, 
however  slight,  that  the  said  byelaw  was 
published  or  promulgated  after  it  came  into 
force  by  virtue  of  s.  23  of  the  Municipal 
Corporations    Act,    1882.      We,  therefore, 
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dismissed  the  information  subject  to  this 
case  and  signed  a  written  judgment,  a  copy 
of  which  is  as  follows  : 

In  this  case  one,  Alfred  Gregory,  was 
summoned  by  the  police  under  the  sixth 
corporation  byelaw  on  two  summonses, 
which  alleged  that  he  frequented  and  used 
Wilton  Road  on  June  15th  and  16th  for  the 
purpose  of  bookmaking. 

The  town  clerk  appeared  for  the  police. 
The  defendant  was  represented  by  counsel, 
Mr.  Biron, 

By  consent,  the  two  summonses  were 
taken  together,  and  the  defendant  pleaded 
not  guilty.  The  town  clerk  having  ex- 
amined on  oath  a  detective  ser^nt,  and 
Mr.  Biron  having  cross-examined  him, 
Mr.  Biron  called  on  the  town  clerk  to 
formally  prove  the  byelaw,  which  the  town 
clerk  proceeded  to  do,  following  the  pro- 
cedure prescribed  by  s.  24  of  the  Municipal 
Corporation  Act,  1882,  and  we  find,  as  a 
fact,  that  the  due  making  and  existence  of 
the  oyelaw  were  proved. 

The  town  clerk  then  closed  his  case. 

Mr.  Biron  thereupon,  on  behalf  of  the 
defendant,  submitted  tnat  no  offence  had 
been  disclosed,  no  publication  of  the  byelaw 
having  been  given  in  evidence.  The  town 
clerk  submitted  that  no  publication  of  this 
byelaw  was  necessary  beyond  that  prescribed 
by  s.  23  of  the  Municipal  Corporations  Act, 
1882. 

After  consultation,  we  came  to  the  con- 
clusion that  this  byelaw  required  publica- 
tion, and  that  the  recjuirements  prescribed 
by  8.  23  of  the  Municipal  Corporations  Act, 
1882,  did  not  amount  to  publication,  and 
that  the  offence  being  a  criminal  offence 
some  proof  of  publication  was  necessary, 
and  in  the  complete  absence  of  proof  we 
dismissed  the  summons,  but  we  adjourned 
the  formal  entry  of  the  judgment  for  four- 
teen days  to  enable  the  town  clerk  to 
consult  the  corporation,  and,  having  re^rd 
to  the  likelihood  of  an  appeal  being  lodged 
against  our  decision,  we  tnought  it  best  to 
reduce  our  judgment  into  writing  and 
shortly  state  our  reasons. 

We  believe  that  all  laws  require  promul- 
gation or  publication,  though  the  manner  of 
promulgation  is  a  matter  of  very  great 
difference.  With  regard  to  the  common 
law  of  England  previous  publication  is 
presumed,  and  formal  promulgation  is  duly 
excused  in  the  case  of  the  statutes,  as 
"  every  man  in  England  is  in  judgment  of 
law  party  to  their  making,  being  present 
thereat  by  his  parliamentary  representative. 
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bat  whatever  the  manner  it  is  incumbent 
on  the  promulgator  to  do  it  in  the  most 
public  and  perspicuous  manner,  and  even 
with  regard  to  statutes,  copies  are  jirinted 
at  the  Kings  Press  for  the  information  of 
the  whole  land." 

Byelaws  are  an  invasion  of  the  common 
law  of  the  realm  and,  we  should  have 
thought,  require  the  fullest  publicity  before 
binding  persons  to  be  aflFected  thereby.  We 
have  tested  our  decision  by  the  analogy  of 
such  other  byelaws  as  occur  to  us. 

With  regard  to  railway  byelaws  a  par- 
ticular form  of  publication  is  prescribed  by 
the  Railways  Clauses  Consolidation  Act, 
1845,  and  in  the  case  of  Motteram  v.  EcLstem 
Counties  Rail.  Co,,  swfrray  the  necessity  for 
promulgating  all  laws  is  treated  as  accepted 
law. 

With  regard  to  byelaws  under  the  Ele- 
mentary Education  Act,  1870,  if  such  bye- 
laws are  sanctioned  by  his  Msyesty  by 
Order  in  Council,  then  such  byelaws  have 
effect  as  if  they  were  enacted  m  the  Ele- 
mentary Education  Act  1870,  and  formal 
promulgation  is  rendered  unnecessary. 

With  regard  to  byelaws  under  the  Public 
HealUi  Acts,  we  have  carefully  considered 
as.  182—188  of  the  Act  of  1875,  so  as  to  try 
to  come  to  a  correct  legal  decision  in  this 
case. 

With  regard  to  byelaws  made  under  the 
Municipal  Corporations  Act,  1882,  and  the 
Local  Government  Act,  1888,  we  can  dis- 
cover no  provisions  in  these  statutes  with 
regard  to  publication,  and  the  town  clerk 
submitted  that  no  publication  was  required 
by  law,  and  that  because  the  due  making 
of  this  byelaw  was  proved  and  its  existence, 
which  we  read  to  mean  non-repeal,  no  proof 
of  publication  was  necessary. 

In  our  opinion,  compliance  by  the  police 
with  8.  24  of  the  Municipal  Corporations 
Act,  1882,  does  not  impose  on  the  defen- 
dant the  liability  to  prove  non-publication, 
therefore,  in  our  opinion,  the  question  re- 
mains. Must  this  byelaw  be  duly  published 
after  the  requirements  of  s.  23  of  the 
Municipal  Corjiorations  Act,  1882,  have 
been  complied  with  and  the  publication 
proved?  In  our  opinion,  publication  is 
necessary,  and  therefore  some  proof  of  pub- 
lication was  necessary  to  support  the  sum- 
mons against  the  defendant.  Very  slight 
proof  of  publication  would  have  satisfied  us 
on  the  principle  omnia  rite  acta,  etc. 

A.  D.  HussEY  Freke. 
James  Hinton. 
W.  Reynolds, 
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The  following  was  the  certificate  attached 
to  the  certified  copy  of  the  byelaws  put  in 
by  the  town  clerk  : 

"Passed  under  the  com- 
mon seal  of  the  mavor,     f '*^*  **'  V*^ 

iHvij  oca.*  v/i    wiiv/  iMtnjyit,    mayor.  RUler- 

aldernien  and  burgesses      men  and 

of  the  borough  of  Swin-     burKcaes  of 

don,  in  the  county  of    %^S^,^ 
Wilts,  this  14th  day  of 
May,  1901,  in  the  pre- 
sence of 

"  G.  J.  Churchward,  Mayor. 

"  RoBT.  Hilton,  Town  Clerk. 

*  I  hereby  certify  that  a  copy  of  the  tore- 
going  byelaws,  sealed  with  the  corporate 
seal  of  the  said  borough,  was  on  the  15th 
May,  1901,  sent  to  his  Majesty's  principal 
Secretary  of  State  ;  that  copies  of  the  same 
were  also  on  the  same  day  affixed  on  the 
town  hall  in  the  said  borough,  and  that  his 
Majesty  the  Kinp,  by  the  advice  of  his 
Privy  Council,  within  the  period  of  forty 
days  after  a  copy  of  such  byelaws  was  sent 
to  nis  Majesty's  principal  Secretary  of  State 
as  aforesaid,  did  not  aisallow  the  said  bye- 
laws or  any  part  or  parts  thereof,  nor  did  his 
Majesty  the  King  enlarge  the  time  within 
which  the  said  byelaws  should  not  come 
into  force. 

"  Dated  this  3rd  July,  1901. 

"  (Signed)       Robt.  Hilton, 

"Town  Clerk." 

The  Municii)al  Corporations  Act,  1882 
(45  k  46  Vict  c.  50),  provides  : 

Section  23  (1).— The  council  may,  from 
time  to  time,  make  such  byelaws  as 
to  them  seem  meet  for  the  good  rule  and 
government  of  the  borough  and  for  the 
prevention  and  suppression  of  nuisances  not 
already  punishable  in  a  summary  manner 
by  virtue  of  any  Act  in  force  throughout 
the  borough,  and  may  thereby  appoint  such 
tines,  not  exceeding  in  an  v  case  hve  pounds, 
as  they  deem  necessary  for  the  prevention 
and  suppression  of  offences  against  the 
same  .  .  .  (3)  Such  a  byelaw  shall  not 
come  into  force  until  the  expiration  of  forty 
days  after  a  copy  thereof  has  been  fixed  on 
the  town  hall    .    .    . 

Section  24.— The  production  of  a  written 
copy  of  a  byelaw  made  by  the  council  under 
this  Act,  or  under  any  former  or  present  or 
future  general  or  local  Act  of  Parliament, 
if  authenticated  by  the  corporate  seal,  shall, 
until  the  contrary  is  proved,  be  sufficient 
evidence  of  the  due  making  and  existence 
of  the  byelaw,  and,  if  it  is  so  stated  in  the 
copy,  of  the  byelaw  having  been  appj:qyed 

Digitized  b^H2:rOOgle 


THE   JUSTICE   OP  THE   PEACE. 


Robinson  v,  Gregory. 

and  confirmed  by  the  authority  whose 
approval  or  confirmation  is  required  to  the 
making  or  before  the  enforcing  of  the  bye- 
law 

/.  T.  Daldy,  for  the  appellants.— This 
byelaw  was  made  under  the  power  given  by 
s.  23  of  the  Municipal  Corporations  Act, 
1882.  The  publication  in  this  case  was 
amply  provea  by  the  production  of  the 
certified  copy  under  s.  24.  The  case  of 
Motteram  v.  Ecutem  Counties  Bail,  Co, 
(1859),  7  C.  B.  (N.8.)  58,  has  really  no  appli- 
cation. That  case  applied  to  a  railway 
company's  byelaw  where  not  only  publica- 
tion has  to  be  proved,  but  continuous  pub- 
lication, with  a  view  to  showing  notice,  and 
all  that  that  case  decided  was  that  it  was 
enough  for  a  railway  company  to  prove  that 
they  had  put  up  tueir  byelaws  in  the  way 
that  the  Act  required  at  the  station  at 
which  the  passenger  began  and  also  at  the 
station  where  he  ended  his  journey,  and  it 
was  not  necessary  for  them  to  prove  that 
they  had  the  byelaws  up  at  every  single 
station  and  wharf  on  their  whole  railway. 
[He  was  stopped.] 

The  respondent  did  not  appear  and  was 
not  represented. 

Alver8T0NE,L.C.J.— We  need  not  trouble 
you  any  more,  Mr.  Daldy.  It  seems  to  us 
that  the  magistrates  ought  to  have  con- 
victed in  this  case.  The  certificate  put  in 
under  the  seal  stated  that  the  byelaw  had 
been  sent  on  May  15th,  1901,  to  his  Mtgestv's 
Secretary  of  State,  and  that  copies  were  also 
on  the  same  date  fixed  on  the  town  hall  in 
the  said  borough.  Section  23  provides  that 
the  byelaws  shall  be  fixed  on  tne  town  hall, 
and  also  there  are  certain  limits  of  time 
before  it  can  come  into  operation ;  s.  24  says 
"the  production  of  a  written  coi)y  .  .  .  made 
by  the  council  ...  if  authenticated  by  the 
corporate  seal  shall,  until  the  contrary  is 
proved,  be  sufficient  evidence  of  the  due 
making  and  existence  of  the  byelaw.''  I 
thought  at  first,  possibly,  as  there  were  two 
separate  conditions,  it  would  only  be  suffi- 
cient to  show  the  formality  as  to  the 
making  had  been  complied  with,  but  it 
seems  to  me,  inasmuch  as  the  certificate 
deals  with  the  condition  the  form  of  which 
is  necessary  before  the  byelaw  can  exist 
and  as  the  service  has  made  it  jnima  facie 
evidence  both  of  the  making  and  the  exist- 
ence, and  the  certificate  refers  to  the  par- 
ticular matter  which  would  give  it  valioity, 
that  this  objection  ought  not  to  prevail.  I 
am  aware  that  it  is  entirely  within  our  dis- 
cretion as  to  what  to  do  with  the  costs 
where  the  appellants  do  not  appear  and  do 
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not  put  the  law  in  motion^  but  at  the  same 
time  in  this  case  there  being  no  merits,  and 
the  point  having  been  taken  as  an  answer 
to  the  information,  and  the  appellants  being 
obliged  to  come  here  to  get  the  matter  set 
right,  we  think  the  respondent  ought  to  pay 
the  costs  of  this  appeal. 

Kennedy,  J. — I  am  of  the  same  opinion. 
It  appears  to  me,  s.  24,  which  makes  the 
production  of  a  written  copy  of  the  byelaw. 
if  authenticated  by  the  corporate  seal^  until 
the  contrary  is  proved,  sufficient  evidence 
of  the  due  making  and  existence  of  the  bye- 
law, and  the  byelaw  having  been  approved 
and  confirmed,  covers  all  the  provisions, 
viz.,  (2),  (3)  and  (4)  of  the  preceding  section, 
and  until  the  contrary  is  made  out  it  is  to 
be  sufficient  evidence  of  the  due  making. 
That  refers  evidently,  I  should  say,  to  sub- 
s.  (2)  of  s.  23,  "  such  a  byelaw  shall  not  be 
made  unless  at  least  two-thirds  of  the  whole 
number  of  the  council  are  present."  What 
do  the  w^ords  "existence  of  the  bvelaw" 
mean  ]  It  must  mean  existence  of  the  bye- 
law in  an  operative  condition,  and  that  is 
sub-s.  (3),  "such  a  byelaw  shall  not  come 
into  force  until  the  expiration  of  forty  days 
after  a  copy  thereof  has  been  fixed  on  the 
town  hall,  and  certain  other  provisions  of 
sub-s.  (4)  about  not  coming  into  force  until 
certain  things  shall  have  been  done.  It 
seems  to  me  "making  and  existence" 
means  the  making  of  the  byelaw  and  its 
existence  as  an  operative  existence  and 
effective  thing,  ana  if  so,  sufficient  proof 
was  given  here. 


Ridley,  J.— I  agree. 


Appeal  allowed. 


Solicitors  for   the    appellant:    Robbins, 
Billing  k  Co.,  for  R.  Hilton,  Swindon. 
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Sale  of  food  and  drugs— Milk— Warranty 
— Adulteration  in  transit — Place  of 
delivery— Warranty  given  "  at  the  time 
when  the  warrantor  had  reason  to 
believe  the  statements  or  descriptions 
therein  were  true  "—Sale  of  Food  and 
Drugs  Act,  1899  (62  &  63  Vict.  c.  61), 
s.  20  (6). 

The  respondent^  a  farmer  in  the  country^ 
supplied  milky  vnth  a  warranty ^  to  oe 
delivered  to  the  servants  of  the  purchaser 
in  London  wnder  a  contract.  The 
purchaser  tvas  summoned  for  selling 
adulterated  milk  and  retted  on  the 
tDarranty,  Proceedings  were  then  taken 
against  the  respondent  under  the  Sale 
of  Food  and  Drugs  Act,  1899,  s,  20. 
The  respondent  jproved  to  the  satisfac- 
tion of  the  magistrate  that  at  the  time 
when  he  gave  the  warranty,  when  the 
milk  vfos  delivered  for  transit  to  the 
railway  company  in  the  country,  he 
had  reason  to  believe  that  the  statements 
or  descriptiofis  contained  therein  were 
true  ana  that  the  milk  had  been 
tampered  with  in  the  course  of  transit 

Held,  that  the  respondent  had  brought  him- 
self within  the  protection  given  by 
s.  20  (6)  of  the  Sale  of  Food  and  Drugs 
Act,  1899  (62  4?  63  Vict  c.  51). 

Case  stated  hy  K  O.  B.  Lane,  Esq.,  K.C., 
one  of  the  magistrates  of  the  tK)lice  courts 
of  the  metropofis  sitting  at  the  West  London 
Police  Court 

The  respondent  was  on  May  20th  sum- 
moned before  me  to  answer  a  complaint 
laid  by  the  appellant  that  the  respondent 
did  unlawfully  give  to  William  Collins, 
trading  as  the  Avlesbury  and  Alderney 
Dairies,  at  175,  Holland  Koad,  Kensington, 
within  the  said  district,  a  false  warranty  in 
writing  with  respect  to  a  certain  consign- 
ment of  milk,  warranted  by  the  respondent 
to  be  pure  new  and  unskimmed  milk,  which 
was  consij^ned  bv  the  respondent  to  the 
said  William  CoUins  on  April  16th,  1904, 
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and  which  in  fact  contained  16  per  cent,  of 
milk  deprived  of  its  fat  contrary  to  the 
provisions  of  the  Sale  of  Food  and  Drugs 
Acts. 

The  appellant  is  an  inspector  appointed 
by  the  Dorough  council  of  Hammersmith 
to  act  under  the  said  Acts. 

On  June  28th  last,  I,  after  hearing  the 
case,  dismissed  the  summons  on  the  ground 
hereinafter  mentioned. 

At  the  hearing  of  the  said  summons,  the 
following  facts  were  admitted  or  proved 
in  evidence : 

The  respondent,  who  is  a  fanner  living  at 
Sudbury  in  the  county  of  Derby,  prior  to 
the  present  year  entered  into  a  contract  as 
follows  with  one  William  Collins,  a  retail 
purveyor  of  milk,  trading  at  Holland  Road 
aforesaid.  By  this  contract,  which  is,  and 
at  all  times  relevant  to  this  appeal  has  been, 
subsisting  and  in  full  force,  the  respondent 
a^eed  to  supply  the  said  William  Collins 
with  daily  consignments  of  milk  at  specified 

E rices,  each  consignment  to  be  forwarded 
y  rail  to  and  to  be  delivered  to  the  servant 
of  the  said  William  Collins  on  its  arrival  at 
Addison  Road  railway  station,  Kensington, 
accompanied  by  a  written  warranty  to  the 
eflfect  heretofore  set  forth. 

No  writing  was  forthcoming  relating  to 
the  aforesaid  contract,  which  was  made 
between  the  parties  by  word  of  mouth,  and 
the  evidence  respecting  it  was  sufficiently 
vague  to  create  doubt  as  to  where  the 
property  in  the  milk  passed  and  the 
warranty  became  operative.  Upon  the 
whole  i  came  to  the  conclusion  that  both 
conditions  came  into  existence  upon  delivery 
at  Addison  Road  station. 

On  April  28th,  1904,  the  said  William 
Collins  was  summoned  under  s.  9  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  for  sell- 
ing without  disclosure  milk  altered  by 
the  abstraction  of  16  per  cent,  of  its  fat. 
The  said  abstraction  and  sale  were  proved 
at  the  hearing  by  the  prosecution,  but  on 
the  defendant  proving  that  the  milk  so  sold 
was  part  of  a  consignment  forwarded  to 
him  oy  the  present  respondent  at  Addison 
Road  station,  under  and  with  the  above 
stated  contract  and  warranty  respectively, 
and  that  he  had  duly  complied  with  the 
several  provisions  of  the  Sale  of  Food  and 
Drugs  Acts,  1875  and  1899,  ss.  25  and  20  (1) 
respectively,  that  summons  was  dismissed. 

Thereupon  the  proceedings  for  giving  a 
false  warranty  under  the  said  Act  of  1899, 
8.  20  (6),  referred  to  in  cl.  1  hereof,  and 
forming  the  subject-matter  of  this  appeal, 
were  instituted  agaiast  the  respondent  by 
the  appellant    At  the  hearing  before  me, 

N      ..,_.461L,OOgle 


TfiB  JUSTICE  OP  THE  PfiACfi. 


Oatley  V,  Lemon. 

the  respondent,  while  admitting  the 
abstraction  of  fat  as  alleged  at  some  time 
or  place  between  the  departure  of  the  milk 
from  Sudbury  station  and  its  delivery  to 
Collins  at  Addison  Road  station,  proved  to 
my  satisfaction  that  at  and  from  the  hand- 
ing over  of  the  said  milk  to  the  railway 
company  at  Sudbury  to  the  final  delivery 
thereof  at  Addison  Road,  he  had  reason  to 
believe  the  statements  and  descriptions 
contained  in  the  warranty  were  true.  The 
actual  facts  given  in  evidence  of  the  last- 
mentioned  defence  did  not  extend  beyond 
the  time  when  the  milk  was  put  into  the 
hands  of  the  railway  company  at  Sudbury, 
and  thereupon  the  appellant's  solicitor,  who 
did  not  challenge  my  aforesaid  finding,  as 
up  to  and  including  that  time,  contended 
that  there  was  no  evidence  before  me  to 
warrant  a  finding  of  such  reasonable  belief 
as  aforesaid  on  the  respondent's  part  at  the 
time  when  the  said  warranty  was  given, 
that  is,  when  the  milk  was  delivered  at 
Addison  Road. 

It  was  not,  however,  suggested  on  the 
part  of  the  prosecution  that  interference  of 
the  kind  in  question  ^-ith  milk  consign- 
ments did  in  fact  sometimes  occur,  or  was 
reasonably  to  be  apprehended,  in  the  course 
of  railway  transit.  Effectual  control  or 
examination  of  milk  by  consignor  whether 
during  transit  or  at  the  station  of  delivery 
would,  as  it  appeared  to  me,  have  been 
practically  and  commercially  impossible,  and 
even  if  such  control  were  theoretically 
possible,  legal  insistence  upon  it  would  go 
far  to  substitute  "  certainty  of  knowledge  " 
for  "reasonableness  of  belief,"  and  to  do 
away  with  the  statutory  defence.  Accord- 
ingly I  found  as  a  fact  that  the  respondent 
hsid  brought  himself  within  the  protective 
operation  of  s.  20  (6)  of  the  said  1899  Act, 
and  dismissed  the  proceedings. 

The  question  for  the  opinion  of  this 
honourable  court  is.  Whether  the  said  find- 
ing was  right  in  law  1 

R.  O.  B.  Lane. 

Sale  of  Food  and  Drugs  Act,  1875  (38  & 
39  Vict.  c.  63)  enacts  : 

Section  25.— If  the  defendant  in  any 
prosecution  under  this  Act  prove  to  the 
satisfaction  of  the  justices  or  court  that  he 
had  purchased  the  article  in  question  as  the 
same  in  nature,  substance,  and  quality  as 
that  demanded  of  him  by  the  prosecutor, 
and  with  a  written  warranty  to  that  effect, 
that  he  had  no  reason  to  believe  at  the  time 
when  he  sold  it  that  the  article  was  other- 
wise, and  that  he  held  it  in  the  same  state  as 
when  he  purchased  it,  he  shall  be  discharged 
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from  the  prosecution,  but  shall  be  liable  to 
pay  the  costs  incurred  by  the  prosecutor, 
unless  he  shall  have  given  due  notice  to 
him  that  he  will  rely  on  the  above  defence. 

The  Sale  of  Food  and  Drugs  Act,  1899 
(62  <fe  63  Vict.  c.  61)  provides : 

Section  20.— (Ij  A  warranty  or  invoice 
shall  not  be  available  as  a  defence  to  any 
proceeding  under  the  Sale  of  Food  and 
Drugs  Acts  unless  the  defendant  has,  with- 
in seven  days  after  the  service  of  the  sum- 
mons, sent  to  the  purchaser  a  copy  of  such 
warranty  or  invoice  with  a  written  notice 
stating  that  he  intends  to  relv  on  the 
warranty  or  invoice,  and  specifying  the 
name  and  address  of  the  person  from  whom 
he  received  it,  and  has  also  sent  a  like 
notice  of  his  intention  to  such  person. 

(5)  Where  the  defendant  in  a  prosecution 
under  the  Sale  of  Food  and  Drugs  Acts  has 
been  discharged  under  the  provisions  of 
section  twenty-five  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  as  amended  by  this  Act 
any  proceedings  under  the  Sale  of  Food  ana 
Drugs  Acts  for  giving  the  warranty  relied 
on  bv  the  defendant  in  such  prosecution, 
may  be  taken  as  well  before  a  court  having 
jurisdiction  in  the  place  where  the  article 
of  food  or  drug  to  which  the  warranty 
relates  was  purchased  for  analysis  as  before 
a  court  having  jurisdiction  m  the  place 
where  the  warranty  was  given. 

(6)  Every  person  who,  in  respect  of  an 
article  of  food  or  drug  sold  by  him  as 
principal  or  agent,  gives  to  the  purchaser  a 
false  warranty  in  writing,  shall  be  liable  on 
summary  conviction,  for  the  first  offence,  to 
a  fine  not  exceeding  twenty  pounds,  for 
the  second  offence  to  a  fine  not  exceeding 
fifty  pounds,  and  for  any  subsequent  offence 
to  a  nne  not  exceeding  one  hundred  pounds, 
unless  he  proves  to  tne  satisfaction  of  the 
court  that  when  he  gave  the  warranty  he 
had  reason  to  believe  tnat  the  statements  or 
descriptions  contained  therein  were  true. 

Courthope  MunroCy  for  the  appellant. — 
The  question  in  this  case  is,  Wnat  is  the 
meaning  of  the  words  "  the  time  when  he 
gave  the  warranty  he  had  reason  to  believe 
the  statements  and  descriptions  contained 
therein  were  true  "  1  The  magistrate  seems 
to  have  thought  that  the  time  was  when 
the  respondent  put  the  mUk  on  the  train  at 
the  country  station.  It  is  submitted  this  is 
a  mistaken  view.  The  property  in  the  milk 
did  not  pass  under  the  contract  till  it  was 
delivered  to  the  servants  of  the  purehaser 
at  the  railway  station  in  London,  and  the 
warranty  ought  to  be  considered  as  given  (jTp 


MAGISTERIAL   CASES. 


Oatley  V,  Lemon. 

then.  If  the  proceedings  had  not  been  out 
of  time  under  the  limitation  in  s.  10  of  the 
Sale  of  Food  and  Drugs  Act,  1879,  and  the 
appellant  could  have  proceeded  under  s.  6 
of  the  Sale  of  Food  and  Drugs  Act,  1876,  as 
amended  by  s.  3  of  the  Act  of  1879,  it  is 
clear  the  respondent  must  have  been  con- 
victed. Parker  v.  Ald^r,  [1899]  1  Q.  B.  20  ; 
62  J.  P.  772,  is  a  clear  authonty  for  that 
contention. 

The  respondent  did  not  appear,  and  was 
not  represented. 

Alvebstone,  L.C.J.— Mr.   Mtmroe   has 
clearly  pointed  out  what  is  obviously  cor- 
rect— that  it  may  be  that  a  different  standard 
of  ^uilt  and  innocence   may  arise  where 
proceedings  are  taken  in  consequence  of  a 
warranty  being  set  up,  and  where  the  per- 
son who  has   given  the  warranty  is  the 
original  seller.     Undoubtedly  if  proceed- 
ings had  been  taken   against  Lemon  for 
selling  the  milk  at  Addison  Boad  in  an 
impure  condition,  or  in  an  adulterated  con- 
dition, there  would  be  no  defence  on  the 
ground  that  he  did  not  know.     I  desire  to 
point   out   that  a  different   consideration 
might  arise  in  that  case,  because  you  have 
to  find  as  a  matter  of  fact  that  the  milk 
was  sold  in  that  condition  at  a  particular 
place  and  at  a  particular  time.    In  other 
words,  it  does  not  of  necessity  follow  that 
because  delivery  is  taken  under  a  contract 
of  sale  at  a  particular  place  that  the  sale  is 
at  that  particular  placa    I  only  mention 
that  because  it  must  not  be  assumed  that 
in  every  case  the  facts  will  be  exactly  the 
same  where  you   are   taking   proceedings 
under  sub-s.  (6)  for  a  sale  and  where  you 
are  relying  upon  a  warranty  given  by  the 
vendor.    In  tnis  case,  Colhns  having  set 
up  a  warranty,  proceedings  are  taken  in 
due  time   against   Lemon,  who  gave  the 
warranty,  and  those  proceedings  are  based 
upon  sub-s.  (6)  of  s.  20  of  the  Sale  of  Food 
and  Drugs  Act,  1809  (62  &  63  Vict.  c.  51), 
which  provides  that  "  Every  person  who,  in 
respect  of  an  article  of  food  or  drug  sold 
by  him  as  principal  or  agent,  gives  to  the 
purchaser  a  false  warranty  in  writing,  shall 
oe  liable  on  summary  conviction,  for  the 
first  offence,  to  a  fine  not  exceeding  twenty 
pounds,  for  the  second  offence  to  a  fine 
not   exceeding  fifty  pounds,  and  for  any 
subsequent  offence  to  a  fine  not  exceeding 
one  hundred  pounds,  unless  he  proves  to 
the  satisfaction  of  the  court  that  when  he 
gave  the  warranty  he  had  reason  to  believe 
that  the  statements  or  descriptions    con- 
tained therein  were  true."    Now,  that  sec- 
tion was  not  the  section  under  considera- 
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tion  in  the  case  of  Parker  v.  Alder^  euproy 
and  it  has,  of  course,  no  application  to  the 
original  offence  of  selling.    This  is  legisla- 
tion in  order  still  further  to  protect  the 
purchajser  by  enabling  one  to  punish  the 
people  who  give  him  false  warranties.    In 
this  case,   as  a  construction  of   law,  the 
magistrate  has  held,  and  for  this  purpose 
we  must  assume  quite  rightly  held,  Uiat  the 
warranty  was  operative  at  Addison  Road, 
or,  in  other  words,  it  must  be  taken  that 
Lemon  warranted  that  at  Addison  Road 
the  milk  was  in  a  pure  condition.    The 
magistrate  has  come  to  the  conclusion  on 
the  facts  that  he  was  justified  in  finding 
as  a   matter  of  fact   that   Lemon  really 
had  reason  to  believe  that  that  warranty 
was  true,  and  that  the  milk  when  delivered 
at  Addison  Road  would  answer  the  war- 
ranty he  had  given.    Mr.  Munroe  has  told 
us— but,  of  course,  we  cannot  take  it  into 
consideration  in  this  case,  because  it  nowhere 
appears  that  Lemon  ought  to  have  known 
that  there  were  such  opportunities  for  the 
milk  being  tampered  witn  on  the  journey — 
that  the  warranty  would  still  be  broken, 
so  that  it  was  a  false  warranty  to  say  that 
the  milk  was  pure  at  Addison  Road.    I 
should  be  veiy  loth,  unless  there  was  some 
statement  of  fact  of  a  competent  authority, 
to  draw  the  conclusion  that  the  facts  are  such 
as  Mr.  Munroe  has  stated— at  any  rate,  the 
magistrate  has  not  done  so.     The  magis- 
trate   has   come    to    the  conclusion   that 
Lemon  having  put  pure  milk  on  the  station 
from  which  it    was  sent,    had  reason  to 
believe  the  milk  would  be  in  the  same  con- 
dition when  it  was    received  at  Addison 
Road.    Under  these  circumstances  it  seems 
to  me  fair  to  hold  that  Lemon  has  war- 
ranted it  as  at  Addison    Road,  which  I 
agree   is    the   point   the   magistrate    has 
decided ;  and  when  he  gave  the  warranty 
for  the  purpose  of  this  case  he  is  to  be 
taken  to  nave  given  it  as  at  Addison  Road, 
and  as  applying  to  Addison  Road,  and  he 
has  found  as  a  fact  that  when  the  person 
alleged  to  have  given  the  false  warranty 
gave  it  he  had  reason  to  believe  that  it  was 
true.    That  really  he  has  found  as  a  finding 
of   fact,   and    we   cannot    possibly    hold, 
because  there   has   been    something  done 
upon  another  prosecution,  that  he  must  be, 
although    innocent,    held   liable    under  a 
statute  which  upon    the   face  of  it   con- 
templates that  an  innocent  warrantor  may 
give  as  a  defence  that  the  description  is 
true.      I   therefore   come   to   the   conclu- 
sion that  the  decision  of  the  magistrate  on 
the    facts    found    by    him    is    perfectly 
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Kennedy,  J.— I  am  of  the  same  opinion. 
I  think  Mr.  Munroe  has  pointed  out  what 
may  be  the  result  in  the  same  case  in  which 
there  was  a  prosecution  under  s.  6  of  38  <fe 
39  Vict.  c.  63,  and  that  it  would  be  some- 
thing different  from  that  which  would 
result  from  a  prosecution  under  s.  20  (6)  of 
62  k  63  Vict.  c.  51.  That  is  a  matter  for 
the  legislature  to  consider.  I  will  only  say 
this,  as  I  think  Wills,  J.,  pointed  out  in 
Parker  v.  Alder^  supra,  cited  by  Mr. 
Munroe — that  assuming  there  was  a  case 
under  s.  6  of  this  kind  on  such  facte  as 
were  proved  before  Wills,  J.,  in  this  case, 
it  would  be  a  case  in  which  there  would  be 
a  conviction,  and  must  be  a  conviction, 
according  to  the  ruling  of  this  court,  pre- 
sided over  by  the  late  Loed  Chief  Justice  ; 
yet  at  the  same  time,  as  my  brother  pointed 
out,  what  would  happen  if  there  were 
absolute  innocence  in  the  case  of  a  whole- 
sale seller  is  that  there  would  be  a  nominal 
penalty,  and  that,  it  seems  to  me,  is  the 
real  method  for  drawing  an  apparent  dis- 
tinction between  the  question  of  know- 
ledge required  according  to  one  section  to 
justify  a  conviction,  or  rather  the  want  of 
"knowledge,    and  if   the    honest    belief  is 

§  roved  as  regards  the  warranty  it  is  a 
efence.  whereas  under  the  other  it  would 
be  no  aefence  to  say,  "  I  honestly  believed 
that  the  milk  I  was  selling  was  good."  I 
agree  that  it  is  a  distinction,  but  one  must 
leave  that  to  the  legislature.  As  Mr. 
Munroe  pointed  out,  the  conviction,  if 
the  court  thought  it  was  an  honest  war- 
ranty, would  be  only  for  a  penalty  of  a 
nominal  amount— one  shilling  or  one  penny. 
That  is  the  nearest  equitable  result  one 
can  get  under  these  two  sections. 

Ridley,  J.— I  agree  for  the  same  reasons. 
Ap2>eal  dismissed. 

Solicitors  for  the    appellante :  Wateon, 
Sons  and  Room. 
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Wilson  v.  Feaknley. 

Tramway  —  Ticket  —  Condition  printed  on 
back  of  ticket— Refusal  to  accept— 
Refusal  to  deliver  up— Offence— Bye- 
law. 

The  appellant,  a  passenger  on  one  of  the 
trams  owned  by  the  Corporation  of 
Sheffield,  paid  his  fare,  but  refused  to 
ax:cept  the  ticket  on  account  of  a  con- 
dition printed  on  the  back  of  it,  limit- 
ing the  liability  of  the  corporation  in 
case  of  an  accident  to  the  passenger. 
The  conductor  appeared  to  have  thought 
that  the  appellant  took  the  ticket,  but 
between  them  it  fell  to  the  floor.  Later 
on  an  inspector  asked  the  appellant  for 
his  ticket,  who  pointed  it  out  to  him 
lying  on  the  floor,  but  refused  to  take  it 
up  or  deliver  it  up  to  the  inspector. 
The  appellant  was  summ<medfor  con- 
travention of  a  byelaw,  which  provided 
that  "  Ea^  passenger  when  tickets  are 
issued  shall  as  ana  when  requested  to 
do  so  show  his  ticket  to  the  conductor  or 
other  servant  of  the  corporation  acting 
in  performance  of  his  duty,  and  shall 
also  when  requested  todo  so  by  the  con- 
ductor or  other  servant  of  the  cor- 
poration acting  in  the  performance  of 
his  duty  deliver  up  his  ticket  or,  in 
case  of  failure  to  produce  such  ticket, 
pay  me  fare  legally  demandaJble  for 
the  distance  Uuvelled  over  by  sud^ 
passenger." 

Held,    that   the  appellant  had    not   been 
guilty  of  any  offence  under  the  byelaw. 

Case  stated  by  the  stipendiary  ma^^trate 
for  tiie  city  of  Sheffield. 

The  complainant  and  respondent  is  the 
tramways  manager  of  the  City  of  Sheffield 
Corporation  Tramways.  The  defendant  and 
appellant  is  a  member  of  the  Corporation 
Council. 

Four  complainto  were  laid  by  the  respon- 
dent against  the  appellant  for  breaches  of 
the  corporation's  tramway  byelaw  No.  9, 
and  were  brought  before  me  on  Julv  14th, 
1904,  to  be  heard,  and  a  letter,  dated  June 
11th,  1904,  was  put  in  evidence  u^nst  the 
appellant  p.^.,.^^^  ^^  GoOglC 
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Two  of  the  complaints  related  to  showing 
the  nassenger  tramcar  tickets  under  bye- 
law  No.  9,  and  were  dismissed,  and  their 
dismissal  has  not  been  disputed.  One  of 
the  other  two  complaints  was  as  follows : 

"In  the  City  of  Sheffield. 

"23rd  June,  1904. 
"The  information  of  Arthur  Robinson 
Feamley,  of  the  said  city,  tramways 
manager,  who  states  that  Arnold  Muir 
Wilson,  of  Bank  Street,  in  the  said  city, 
solicitor,  on  11th  June,  1904,  at  the  city 
aforesaid,  being  a  passenger  upon  a  car 
of  the  lord  mayor,  aldermen  and  citizens 
of  the  said  city,  run  by  the  said  lord 
mayor,  aldermen  and  citizens  on  the 
Nether  Green  route  of  the  tramway  system, 
on  which  said  route  tickets  are  issued, 
unlawfully  did  not  as  and  when  requested 
so  to  deliver  up  his  ticket  to  Walter  Maltby, 
a  servant  of  the  said  lord  mayor,  aldermen 
and  citizens,  acting  in  the  performance  of 
his  duty,  contrary  to  the  byelaws  duly 
made  in  that  behalf  in  pursuance  of  the 
statute  in  such  case  made  and  provided. 

"A.   R.  I^ARNLEY." 

The  other  of  them  alleged  that  under  the 
same  circumstances  the  said  appellant  did 
not  as  and  when  requested  so  to  do  deliver 
up  his  ticket  to  the  said  Walter  Maltby,  a 
servant  of  the  said  lord  mayor,  aldermen 
and  citizens,  acting  in  the  performance  of 
his  duty,  but  failed  to  produce  the  same,  and 
refused  to  pay  the  fare,  to  wit,  one  penny, 
legallv  demandable  for  the  distance  travelled 
over  by  him,  contrary  to  the  byelaws  duly 
made  in  that  behalf  in  pursuance  of  the 
said  statute  in  such  case  made  and 
provided. 

With  one  exception  the  facts  were  prac- 
tically undisputed  at  the  hearing  on  July 
14th. 

It  appeared  the  appellant  was  a  pas- 
senger on  the  top  of  a  tramcar,  and  paid  to 
the  tramcar  conductor  the  proper  amount 
of  one  penny  for  his  fare.  The  conductor 
thereupon  proceeded  to  give  him  a  tramcar 
ticket  of  the  usual  and  only  kind  given  to 
the  tramcar  passengers,  which  was  similar 
to  the  specimen  ticket  accompanying  the 
case.    There  was  some  dispute  as  to  what 

Srecisely  happened  to  the  ticket.  The  con- 
uctor  appeared  to  believe  that  he  put  the 
ticket  into  the  appellant's  hand,  and  that 
the  appellant  took  it  and  then  threw  it  on 
the  mK>r.  The  appellant  felt  certain  that 
he  had  not  taken  it,  and  the  ticket  was 
thrown  on  to  the  floor  by  the  conductor. 
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Tbe  ticket  undoubtedly  got  on  to  the  floor. 
I  thought  the  conductor  had  tried  to  push 
it  into  the  appellant's  hand  and  let  go  his 
hold  of  it,  and  that  the  appellant  had  closed 
his  hand  and  not  taken  hold  of  it,  though  it 
may  have  touched  his  hand,  and  so  between 
them  it  dropped. 

There  was  no  doubt  the  appellant  openly 
objected  to  taking  the  ticket,  because  it  had 
on  it  the  condition  which  is  printed  on  the 
back  of  the  specimen  ticket.  The  condition 
is  as  follows : 

"  Important  Notice  to  Passengers. 

"  Passengers  are  being  carried  at  less 
than  the  maximum  authorised  charges,  and 
every  passenger  is  notified  in  consideration 
thereof  a  passenger  is  only  carried  on  the 
terms  that  the  maximum  amount  recover- 
able from  the  corporation  on  account  of  any 
injury  or  damages  suffered  by  a  passenger 
and  for  which  the  corporation  is  legaJl}' 
liable  is  £25.  Except  as  above  every  pas- 
senger travels  at  his  own  risk.  Passengers 
can  only  travel  subject  to  being  bound  to 
observe  the  byelaws  for  the  time  being." 

It  seemed  to  me  that  even  if  the  con- 
ductor put  the  ticket  more  into  the  ap- 
Eellant's  hand  than  the  appellant  thought 
e  had,  there  was  a  plainly  expressed 
refusal  by  the  appellant  to  accept  a  ticket 
with  the  condition  on  it,  and  that  he  had 
not  accepted  the  ticket,  and  that  it  had 
passed  from  the  conductor  on  to  the  floor 
without  any  acceptance. 

After  the  ticket  was  on  the  floor  on  the 
top  of  the  tramcar  it  appears  to  have  lain 
there,  and  then  a  tramcar  tickets  inspector, 
one  Walter  Maltby,  came  and  asked  the 
appellant  for  his  ticket,  and  thereupon  the 
appellant  pointed  to  the  ticket  lying  on  the 
floor,  but  refused  to  take  it  up  or  touch  it, 
because  of  the  condition  on  it,  and  he 
refused  to  pay  another  penny  for  his  fare, 
though  asked  by  the  inspector  to  do  so. 

After  the  corporation  had  issued  tickets 
to  passengers  ui)on  their  tramway  system 
witn  the  limitation  of  liability  mentioned 
on  May  12th,  1904,  the  appellant  gave 
notice  to  the  town  clerk  as  follows : 

"  Dear  sir,— I  desire  to  notify  the  Tram- 
ways Committee,  through  you,  that  I  decline 
to  receive  any  more  tickets  from  any  con- 
ductor on  the  cars  so  long  as  they  have 
printed  on  the  back  the  condition  seeking 
to  limit  the  corporation's  liability  to  £26. 
I  hope  that  other  ratepayers  will  similarly 
decline.    Please   bring   this   letter   before 
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the  committee  at  their  next  meeting,  and 
acknowledge  its  receipt. 

"  Yours  faithfully, 

"A.  MuiE  Wilson. 
"H.  Sayer,  Town  Clerk, 
"Sheffield." 

And  such  notice  was  duly  received  and 
acknowledged. 

After  that,  on  June  11th,  1904,  the  ap- 
pellant had  become  a  passenger  on  a  cor- 
poration car  on  a  route  on  which  tickets 
were  issued,  paid  his  fare,  had  tendered  to 
him  a  ticket  under  the  circumstances  herein 
stated,  and  when  requested  so  to  do  did  not 
deliver  any  ticket  up,  and  refused  to  repay 
the  fare.  He  on  June  11th,  1904,  wrote  the 
following  letter : 

"  Dear  sir, 

"  Myself  and  the  Tramways  Committee. 

"  You  wDl  be  saved  considerable  trouble 
in  this  matter  with  reference  to  evidence. 

"  Please  take  this  letter  as  an  unqualified 
admission  by  me  of  the  following  facts  : 

"This  morning  I  rode  outside  a  Nether 
Qreen  car,  arriving  at  High  Street  at  9.30. 
The  conductor  was  No.  126.  I  paid  my 
fare  to  him,  and  he  tendered  me  a  ticket, 
F.d.  3255,  which  I  refused  to  accept  on  the 
ground  of  there  being  printed  on  the  back 
the  condition  limiting  the  corporation's 
liability.  He  dropped  the  same  on  the 
roof  of  the  car,  where  it  remained  until 
inspector  No.  13  boarded  the  car  on  Shef- 
field Moor.  He  asked  me  for  my  ticket, 
and  I  told  him  I  had  not  got  one.  He  then 
called  the  conductor,  and  requested  him  to 
demand  a  second  fare  from  me,  which  I 
declined  to  pay.  I  told  both  the  inspector 
and  the  conductor  that  I  was  prepared  to 
accept  a  perfectly  clean  ticket  without  this 
endorsement.  If  you  reouire  me  to  make 
any  further  admission  I  siiall  be  glad  to  do 
so.  I  subsequently  took  the  ticket  from 
the  roof  of  the  car,  and  have  it  in  my  pos- 
session for  production.  I  should  like  to 
state  that  both  the  conductor  and  inspector 
were  very  courteous.  Please  consult  me  as 
to  the  date  of  the  hearing  of  the  summons. 
"Yours  faithfully, 

"A.  MuiB  Wilson." 

It  was  contended  on  behalf  of  the  respon- 
dent that  the  validity  of  the  condition 
limiting  liability  was  immaterial  so  far  as 
the  byelaw  was  concerned,  and  that  under 
the  circumstances  hereinbefore  stated  the 
appellant  was  liable  to  a  penalty  for  not 
delivering  up  or  producing  his  ticket,  if  he 
had  one,  or,  alternatively,  if  he  had  not 
174 
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one,  for  refusing  to  pay  the  fare  legally 
demandable  as  above ;  and,  further,  that 
the  condition  was  a  valid  one. 

The  appellant  contended  before  me  that 
the  said  alleged  ticket,  by  reason  of  its  said 
endorsement^  was  a  conditional  ticket,  and 
not  a  ticket  m  the  ordinary  and  legal  sense 
of  the  term,  and  that  as  the  handling  or 
acceptance  of  the  same  might  be  construed 
against  him  as  an  acceptance  or  acquiescence 
in  the  said  condition  appearing  on  the  back 
thereof,  he  was  justified  in  law  in  refusing 
to  accept  the  same  from  the  conductor,  and 
also  justified  in  law  in  refusing  to  handle  or 
produce  such  alleged  ticket  on  such  demand 
as  aforesaid,  or  to  pay  a  further  penny  for 
such  refusal.  I  overruled,  as  regarded  the 
complaints,  this  contention,  and  held  that 
as  to  the  byelaw  the  defendant  wus  bound 
in  law  to  accept  this  said  alleged  ticket,  and 
to  produce  the  same  on  such  demand  as 


aforesaid,  or  in  default  to  pay  a  further 
penny  for  such  refusal.  The  defendant 
further  contended  before  me  that  no  ticket 


had  been  issued  or  tendered  to  him  which 
he  was  bound  by  law  to  deliver  up  on  such 
demand  as  aforesaid,  but  that  a  conditional 
ticket  had  been  issued  or  tendered  to  him. 
I  similarly  overruled  this  contention  also. 
The  appellant  further  contended  before  me 
that  he  had  not  in  law  refused  or  failed  to 
deliver  up  a  ticket,  as  no  such  ticket  had 
been  issued  or  tendered  to  him.  I  similarly 
overrided  this  contention  also. 

After  the  hearing  I  dismissed  a  complaint 
that  the  defendant  did  not  show  his  ticket, 
and  also  a  complaint  founded  on  an  allega- 
tion that  he  did  not  show  it,  and  no  ques- 
tion has  been  raised  as  to  those  complamts. 

I  considered  that  the  complaint  of  the 
offence  that  he  did  not,  when  requested  to 
do  so,  deliver  up  his  ticket,  and  the  com- 
plaint of  the  offence  that  he,  having  failed 
to  produce  his  ticket,  did  not  pay  the  fare, 
were  proved  within  the  intention  of  the 
provisions  of  the  ninth  byelaw,  and  on  each 
complaint  I  convicted  the  appellant  of  the 
offence  complained  of  in  it,  and  inflicted  a 
nominal  penalty  of  one  shilling.  It  seemed 
to  me  that  the  defendant  had  acted  in  all 
honesty  of  purpose  and  desire  to  call 
attention  to  and  dispute  the  lesnil  power  to 
impose  on  passengers  the  condition  which 
is  printed  on  the  oack  of  each  ticket,  and 
that  the  power  to  impose  it  is  well  open  to 
doubt  and  dispute ;  but  it  seemed  to  me 
that  though  a  fit  and  proper  occasion  for  a 
settlement  of  doubt  and  dispute  about  it 
would  arise  if  a  claim  for  compensation  had 
to  be  made,  and  more  than  £25  honestly 
asked  for,  and  more  than  £25  or  lesst^n  a 
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proper  amount  was  refosed,  yet  the  pur- 
poses for  which  powers  to  make  byelaws 
are  ^vea  by  Act  of  Parliament,  and  for 
which  byelaws  have  been  made,  and  the 
inferior  nature  of  the  courts  in  wnich  com- 
plaints of  breaches  of  them  are  heard,  make 
It  unlikely  that  such  a  doubt  and  aispute 
should  be  intended  to  be  determinable  as  a 
side  issue  arising  out  of  a  question  of  com- 
pliance with  one  of  them.  It  was  urged, 
amongst  other  arguments,  that  by  taking  a 
ticket  with  the  condition  printed  on  it  a 
person  injures  his  position  for  objecting  to 
the  condition,  because  it  can  then  be  said 
that  a  ticket  has  been  accepted  on  which 
the  condition  is  printed,  and  so  the  con- 
dition has  been  accepted ;  and  there  seemed 
to  me  force  in  the  argument,  but  it  seemed 
to  me  questionable  now  far  printing  the 
condition  on  the  tickets  adds  anything  to 
anything  caused  by  the  conspicuous  notices 
of  the  condition  that  are  placed  inside  the 
cars  and  on  the  seats  used  on  the  tops  of 
the  cars ;  and  it  also  seemed  to  me  tnat  a 
passenger  is  indirectly  compelled  to  take 
the  ticket  as  it  is,  for  no  other  ticket  is 
issued,  and  byelaw  No.  9  under  a  penalty 
indirectly  compels  acceptance  of  a  ticket, 
80  that  an  argument  of  acceptance  of  the 
condition  bv  acceptance  of  a  ticket  is  over- 
ridden by  the  acceptance  being  not  volun- 
tary, but  under  compulsion  of  the  byelaw. 
It  seemed  to  me  that  the  byelaw  9,  dis- 
regarding all  else,  is  intended  to  enforce 
due  payment  of  fares  by  passengers  and 
due  collection  and  handing  over  of  fares  b^ 
conductors,  and  that  for  that  purpose  it 
obliges  a  passenger  to  take  a  ticket  and  to 
produce  it  and  to  deliver  it  up  when  duly 
required,  and  that  if  a  passenger  is  unable 
to  produce  it  and  unable  to  deliver  it  up  by 
his  own  action  he  fails  to  comply  with  the 
byelaw,  and  offends  against  it.  It  seemed 
to  me  that  though  the  defendant  had 
shown  the  ticket,  he  under  the  circum- 
stances had  not  delivered  it  up  to,  and 
failed  to  produce  it  to,  the  ticket  inspector, 
and  had  not  paid  the  fare,  and  had  broken 
byelaw  No.  9,  although  his  breach  as  an 
offence  was  of  a  trifling  character. 

The  following  is  a  copy  of  the  appellant's 
notice  of  application  to  me  to  state  a  case, 
and  it  gives  grounds  on  which  the  con- 
victions are  questioned : 

''To  Edward  Montague  Earle  Welby, 

"  Stipendiary  Magistrate  for  the 
City  of  Sheffield. 
"  I,  Arnold  Muir  Wilson,  of  Bank  Street, 
in  the  city  of  Sheffield,  solicitor,  being  dis- 
satisfied with  your  determination,  as  being 
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erroneous  in  point  of  law,  of  a  certain 
information  heard  and  determined  by  you 
on  14th  July,  1904,  wherein  I  was  charged 
that  I,  on  the  11th  June,  1904,  being  a  pas- 
senger upon  a  car  of  the  lord  mayor,  alder- 
men ana  citizens  on  the  Nether  Green 
route  of  their  tramway  system,  on  which 
said  route  tickets  are  issued,  unlawfully  did 
not,  as  and  when  requested  to  do  so,  deliver 
up  my  ticket  to  Walter  Maltby,  a  servant 
ot  the  said  lord  mayor,  aldermen  and 
citizens,  acting  in  the  performance  of  his 
duty,  contrary  to  the  byelaws  ordained  and 
declared  bv  the  council  of  the  said  city  on 
9th  December,  1903,  and  in  respect  of  which 
you  fined  me  the  penalty  of  one  shilling, 
hereby  apply  to  you  to  state  and  siffn  a 
case  setting  forth  the  facts  and  grounds  of 
your  said  determination  for  the  opinion 
thereon  of  the  High  Court  of  Justice. 

"  The  grounds  of  this  application  are : 

"That  you  were  wrong  in  holding  that 
a  ticket  had  been  issued  or  tendered  to  me 
which  I  was  bound  by  law  to  deliver  up. 

'*  That  I  did  not  in  law  refuse  or  fail  to 
deliver  up  a  ticket. 

"  There  was  no  evidence  in  law  to  support 
such  conviction. 

"That  there  was  no  evidence  in  law 
showing  tickets  were  issued  on  the  said 
Nether  Green  route. 

"That  such  conviction  was  bad  on  the 
face  of  it 

"9th  July,  1904. 

"Arnold  Muib  Wilson. 
"54,  Bank  Street,  Sheffield." 

The  question  upon  each  of  the  two  com- 
plaints that  have  been  set  out  in  this  case 
IS,  Whether  upon  the  grounds  objected,  or 
any  of  them,  it  was  wrong  to  convict  the 
appellant  1  If  upon  those  grounds  it  ap- 
pears to  the  Hign  Court  as  to  either  com- 
Elaint  that  the  complaint  ought  in  law  to 
ave  been  dismissed,  the  conviction  upon 
it  is  to  be  quashed;  otherwise  the  con- 
viction is  to  stand. 

Ed.  M.  E.  Welby. 

Byelaw  No.  9  of  the  corporation  bye- 
laws with  regard  to  tramways  is  as  follows  : 

"9.  Each  passenger  when  tickets  are 
issued  shall  as  and  when  requested  to  do 
so  show  his  ticket  to  the  conductor  or  other 
servant  of  the  corporation  acting  in  the 
performance  of  his  duty,  and  shall  also 
when  requested  so  to  do  by  the  conductor 
or  other  servant  of  the  corporation  acting 
in  the  performance  of  his  duty  deliver  up 
his  ticket,  or  in  case  of  failure  to^produce 
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such  ticket  pay  the  fare  le^lly  demand- 
able  for  the  distance  travelled  over  by  such 
passenger." 

The  appellant  in  person.— The  conviction 
was  wrong.  He  was  not  bound  to  receive 
the  ticket,  and  in  any  case  he  did  not 
refuse  to  deliver  it  up,  as  it  was  pointed 
out  to  the  inspector  by  him. 

Macmorran^  K.C.  (Bairstow  with  him), 
for  the  responaent. — The  contention  of  the 
ma^trate  is  fully  set  out  in  the  case,  and 
it  IS  submitted  that  such  contention  is 
correct. 

Alvkrstone,  L.C.J.— lam  sorry  to  think 
that  this  matter  has  led  to  litigation  ;  but, 
be  this  as  it  may,  the  information  here 
alleges  that  the  appellant  unlawfully  re- 
fused to  deliver  up  nis  ticket ;  and,  further, 
that,  having  failed  to  produce  the  same,  he 
refused  to  pay  the  fare  legally  demandable 
for  the  distance  travelled  over  by  him. 
But  in  this  case  all  the  appellant  did  was  to 
refuse  to  touch  the  accursed  thing.  The 
conductor  purported  to  give  it  him,  and 
when  the  inspector  came  the  appellant 
pointed  to  the  ticket  on  the  floor,  and  said, 
"There's  my  ticket."  I  cannot  say  that 
the  appellant  has  been  guilty  of  any  unlaw- 
ful act  under  byelaw  No.  9,  and  the  appeal 
must  be  allowed. 
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Kennedy,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitor  for  the  respondent :   H.  Sayer, 
Town  Clerk,  Sheffield. 
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Sale  of  food  and  drugs—Milk — Adultera- 
tion—Sample supplied  from  chum  to 
inspector — Sale  to  prejudice  of  pur- 
chaser—No request  by  inspector  to  be 
supplied  with  milk — Sale  of  Food  and 
Drugs  Act,  1876  (38  &  39  Vict.  c.  63), 
ss.  6, 13— Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879  (42  &  43  Vict, 
c.  30),  s.  3. 

An  information  was  preferred  against  the 
respondent  for  selling  mUk  to  the  pre- 
judice of  the  purchaser  under  s.  6  of  the 
Sale  of  Food  and  Drugs  Acty  1875.  It 
appeared  that  an  inspector  asked  the 
respondent  for  a  sample  from  the  chums; 
on  analysis  it  uhjls  found  the  milk  was 
adulterated. 

Held,  that  the  justices  having  found  as  a 
fact  that  the  inspector  obtained  what  he 
asked  for^  namely,  a  sample  from  the 
chum,  that  the  respondent  could  not  be 
convicted  of  a  sale  to  the  prejudice  of 
the  purchaser  under  s,  Qofthe  Act, 

Case  stated  by  justices  in  and  for  the 
county  of  Derby. 

At  a  court  of  summary  jurisdiction  sitting 
at  the  Vernon  Arms  Hotel,  Sudbury,  in  the 
said  county  of  Derby,  an  information  was 
preferred  oy  H.  Stair  Sandys  (hereinafter 
called  the  appellant)  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  s.  6,  against  Tom 
William  Jackson  (hereinafter  called  the 
respondent),  for  that  he,  the  said  respondent^ 
on  April  llthj  1904,  at  the  parish  of  Sud- 
bury, in  the  said  county,  unlawfuUy  did  sell 
to  one  Joseph  Hewitt,  to  his  prejudice,  one 
pint  of  milk,  which  was  not  of  the  nature, 
substance  and  quality  of  the  article 
demanded,  in  that  it  was  deficient  of  at 
least  12  per  centum  of  its  natural  fat, 
contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  which  information 
was  heard  by  us  on  June  27th,  1904,  when 
we,  the  said  court  of  summary  jurisdiction, 
dismissed  the  said  information  subject  to 
this  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  befofe  us : 

About  ten  in  the  morning  of  April  lltk' 
1904,   Joseph    Hewitt,    an    inspeptpr    of     ^ 
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nuisances  for  the  said  county,  the  person 
named  in  the  said  information,  "who  was  an 
assistant  of  the  appellant,  went  to  the  res- 
pondent's yard  with  one,  William  Henry 
Owen,  an  assistant  to  Mr.  Henri  Nestle,  the 
owner  of  an  extensive  dairy  factory  about 
four  miles  distant  from  the  respondent's 
said  yard.  In  the  said  yard  were  standing 
two  tin  cans.  The  cans  were  of  the  kind 
locally  known  as  *'  milk  churns,"  and  they 
are  hereinafter  referred  to  as  "  the  chums." 

Milk  churns  are  used  generally  for  the 
conveyance  of  milk  from  farm  to  factory. 
The  churns  were  so  standing  waiting  to  be 
taken  away  to  the  factory  of  the  said  Henri 
Nestle  before  mentioned,  upon  a  dray, 
belonf^ng  to  the  said  Henri  Nestle,  by  a 
man  m  his  employ,  in  consequence  of  an 
alleged  contract  between  the  respondent 
and  the  said  Henri  Nestle.  The  said  con- 
tract was  stated  to  be  in  writing.  It  was 
not  proved  before  us. 

Whilst  Hewitt  and  Owen  were  standing 
near  to  the  said  churns,  the  said  Henn 
Nestle's  dray  came  up  for  the  chums.  Upon 
the  dray  drawing  up,  the  said  William 
Henry  Owen  said  to  the  respondent,  who 
was  standing  by,  "  I  accept  this  as  the  place 
of  delivery  of  the  two  chums  on  behalf  of 
my  firm."  Hewitt  then  said  to  the  respon- 
dent, "I  am  an  inspector  under  the  Food 
and  Drags  Acts  and  reouire  to  take  samples 
from  the  milk  chums.  The  respondent 
made  no  reply.  Hewitt,  with  a  proper 
"stirrer,"  thereupon  stirred  up  the  contents 
of  one  of  the  said  churns,  No.  1229,  and 
poured  the  contents  into  a  clean  emptv 
churn,  and  then  poured  the  contents  back 
again  into  churn  1229.  Into  the  last- 
mentioned  chum  Hewitt  dipped  a  pint 
measure,  drew  out  a  pint  of  the  contents  and 
handed  the  pint  measure  and  contents  to  the 
respondent,  who  handed  it  back  to  Hewitt, 
who  then  paid  to  the  respondent  l^d.  In 
reply  to  a  question  put  by  the  court,  it  was 
stated  by  tne  purchaser  that  there  was  no 
other  conversation  and  that  no  other  words 
passed  between  him  and  the  respondent. 

After  the  1^.  was  paid,  the  purchaser  in- 
formed the  respondent  that  he  had  made 
the  purchase  for  the  milk  to  be  examined 
by  the  public  analyst.  He  then  divided  the 
pint  so  taken  into  three  parts  in  manner 
required  by  the  Sale  of  Food  and  Drugs 
Act.  1875,  and  delivered  one  of  such  parts 
to  tne  respondent  and  another  of  such  parts 
to  the  public  analyst  for  the  county  of 
Derbv,  and  the  remaining  part  was  pro- 
duced by  the  said  Joseph  Hewitt  before  us 
at  the  hearing  of  the  said  summons. 
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The  said  public  analjrst  proved  that  the 
sample  of  milk  submitted  to  him  was 
deficient  12  per  cent,  in  natural  fat. 

We  found  as  a  fact  that  no  request  in 
terms  to  be  supplied  with  milk  was  made. 

It  was  contended  for  the  appellant  that 
when  the  purchaser  said  to  the  respondent 
"  I  am  an  inspector  under  the  Food  and 
Drugs  Acts  and  require  to  take  samples 
from  the  milk  churns,"  that  amounted  to 
and  was  in  fact  a  demand  for  milk,  and  that 
as  the  sample  so  taken  proved  to  be  deficient 
in  natural  fat  the  respondent  ought  to  be 
convicted. 

We  were  of  opinion  that  that  contention 
could  not  be  supported,  inasmuch  as  the 
purchaser  had  been  in  fact  supplied  with 
that  which  he  had  demanded,  viz. :  "  A 
sample  from  the  milk  churns."  Accordingly 
we  aismis.sed  the  said  information  without 
calling  upon  the  respondent  to  give  any 
evidence.  The  information,  as  before 
stated,  alleged  an  offence  under  s.  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  and  not 
under  s.  9  of  that  Act,  nor  under  s.  3  of  the 
Sale  of  Food  and  Drags  Act  Amendment 
Act,  1879. 

We  were  referred,  on  behalf  of  the  re- 
spondent, to  the  reported  case,  Lane  v. 
Collins  (1884),  U  Q.  B,  D.  193.  The 
appellant  contended  that  Lane  v.  Colliyis, 
supra^  could  not  now  be  regarded  as  law, 
and  referred  us  to  Smithies  v.  Bridge,  [1902] 
2  K.  B.  13,  and  the  Sale  of  Milk  Regula- 
tions, 1901. 

The  question  for  the  opinion  of  this 
honouraole  court  is.  Whether  the  dismissal 
of  the  said  information  was  right  in  law  ] 

If  the  court  shall  be  of  opinion  that  such 
dismissal  was  right  in  law  the  information 
and  complaint  will  stand  dismissed. 

If  the  court  shall  be  of  opinion  that  such 
dismissal  was  wrong  in  law  and  that  the 
respondent  should  or  ought  to  have  been 
called  upon  for  his  defence  on  the  facts, 
then  the  court  will  be  pleased  to  remit  the 
case  that  it  may  be  furtner  heard  by  us. 
Walter  J.  Lyon. 
C.  W.  Jeevis  Smith. 
W.  H.  Oldham. 

McCardie,  for  the  appellant.— In  this  case 
the  inspector  asked  in  substance  for  milk,  and 
there  was  a  sale  to  his  prejudice  under  s.  6, 
as  the  sample  of  milk  he  got  was  adul- 
terated. Lane  v.  Collins  (1884),  14  Q.  B.  D. 
193 ;  49  J.  P.  89,  was  a  case  where  the  in- 
spector asked  for  "  milk,"  and  he  got  milk, 
but  skimmed  milk,  and  it  was  held  that 
there  had  been  no  offence  under  s.  6,  because 
the  inspector  got  what  he  asked  fo)g  but 
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here  he  wanted,  it  is  submitted,  a  "  sample 
of  milk''  and  got  adulterated  milk. 

The  respondent  did  not  appear  and  was 
not  represented. 

Alveestone,  L.C.  J.— In  this  case  I  think 
we  cannot  interfere  with  the  decision 
arrived  at  bjr  the  justices.  If  there  had 
been  other  evidence  to  show  that  there  had 
been  a  sale  of  milk  by  the  respondent  to  the 
appellant  in  consequence  of  a  demand  on 
the  part  of  the  latter,  it  might  have  been 
possible  to  come  to  a  different  conclusion, 
but  apart  from  the  payment  of  the  l^d,  all 
the  facts  set  out  by  the  justices  in  the  case 
point  not  to  a  sale  under  s.  6  of  the  Act  of 
1875,  but  to  the  taking  of  a  sample  by  the 
inspector  under  s.  3  of  the  Amendment  Act 
of  1879.  In  a  sale  under  s.  6  of  the  Act  of 
1875,  the  vendor,  no  doubt,  takes  the 
responsibility  for  what  he  sells,  and  s.  3  of 
the  Amendment  Act  of  1879,  gives  the 
power  to  an  inspector  to  procure  a  sample 
of  milk  on  delivery  to  be  submitted  to  an 
analyst.  Now  in  this  case  the  facts  as 
found  by  the  justices,  and  set  out  in  para- 
graph 6  of  the  case,  show  that  the  inspector 
obtained  what  he  demanded,  namely,  a 
sample  from  the  churn,  and  that  this  request 
for  a  sample  did  not  amount  to  a  request  to 
be  supplied  with  milk  so  as  to  support  an 
information  under  s.  6  of  the  Act  of  1875. 
It  is  true  there  was  a  demand,  but  not  a 
demand  under  s.  6.  and  I  do  not  think  we 
ought  to  say  that  the  justices  have  come  to 
a  wrong  conclusion  on  the  facts  found  by 
them,  and  this  appeal  must  therefore  fail. 

Kennedy,  J. — I  am  of  the  same  opinion. 

EiDLBY,  J.— I  agree. 

Appeal  dumissed. 

Solicitors  for  the  appellant :  Briggs, 
Clifford  and  Pinder,  Derby. 
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CENTRAL   CRIMINAL   COURT. 


March  8,  1906. 

(Before  Mr.  Commissioner  Lumley 
Smith,  K.C.) 

Rex  v.  William  Clark  Oliphant. 

Criminallaw— Jurisdiction— Embezzlement 
— Receipt  of  money  by  servant  in  Paris 
for  employer  in  London — Omission  by 
servant  to  enter  such  receipt  on  slips 
sent  to  London— Book  kept  in  London 
from  such  slips— Confession  in  London 
of  appropriation. 

The  prisoner  was  employed  at  a  branch  shop 
in  Paris  by  a  firm  of  tailorSy  whose 
head  office  was  in  London.  It  vHispart 
of  his  duty  to  receive  money  in  Paris 
on  account  of  his  employers^  and  to  pay 
such  7)ionet/  into  a  Paris  bank  to  the 
C7'edit  of  his  employers.  His  duty  then 
was  to  enter  on  slips  an  account  of 
every  sum  so  received^  and  to  transmit 
these  slips  by  post  to  London.  From 
these  slips  entries  wer 2  made  in  London, 
as  the  prisoner  knew,  in  a  book  which 
was  kept  for  the  purpose  of  showing 
all  the  sum^  received  and  paid  by  the 
prisons  in  Paris  for  his  employers. 

The  prisoner  received  money  in  Paris  for 
his  employers  and  appropriated  it  to 
his  own  use.  He  omitted  to  enter  the 
receipt  of  this  money  on  the  above- 
mentioned  slips,  and  Old  not  account  for 
the  same  to  nis  employers.  He  subse- 
quently came  to  London  and  confessed 
to  the  misappropriation. 

Held,  that  the  court  had  no  juritdiction  to 
try  the  prisoner  for  emhezdemenU 


178 


The  prisoner  was  indicted  for  embezzle- 
ment as  follows : 

Central  Criminal  Court.— The  jurors  for 
our  Lord  the  King  upon  their  oath  present 
that  William  Clark  Oliphant  on  the  12th 
day  of  Februar>;  1904  at  the  parish  of 
S.  James  in  the  city  of  Westminster  in  the 
county  of  London  and  within  the  jurisdiction 
of  the  Central  Criminal  Court  was  a  clerk 
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and  servant  to  Charles  Henry  Sandon  and 
others  and  did  then  receive  and  take  into 
his  possession  a  certain  valuable  security  to 
wit  a  banker's  cheque  and  order  for  the 
payment  of  3,670  francs  in  French  money 
for  and  in  the  name  and  on  account  of  the 
said  Charles  Henry  Sandon  and  others  his 
masters  and  did  then  fraudulently  and 
feloniously  embezzle  the  said  valuable 
security  and  so  in  manner  and  form  afore- 
said the  said  valuable  security  the  property 
of  his  said  masters  from  his  said  masters 
feloniously  did  steal  take  and  carry  away. 

Second  count. — And  the  jurors  aforesaid 
upon  their  oath  aforesaid  do  further  present 
that  the  said  W.  C.  Oliphant  within  six 
months  from  and  after  the  time  of  the  com- 
mitting of  the  offence  charged  in  the  first 
count  of  this  indictment  to  wit  on  the 
12th  day  of  February  in  the  year  aforesaid 
at  the  parish  and  within  the  jurisdiction 
aforesaid  was  employed  for  the  purpose  and 
in  the  capaci^  of  a  clerk  and  servant  to  the 
said  Charles  Henry  Sandon  and  others  and 
did  then  receive  and  take  into  his  pos.session 
certain  money  to  wit  3,670  francs  m  French 
money  for  and  in  the  name  and  on  the 
account  of  the  said  Charles  Henry  Sandon 
and  others  his  said  masters  and  did  then 
fraudulently  and  feloniously  embezzle  the 
said  last-mentioned  money  and  so  in  manner 
and  form  last  aforesaid  the  said  last-men- 
tioned money  the  property  of  his  said 
masters  from  his  said  masters  feloniously 
did  steal  take  and  carry  away. 

Third  count. — This  count  charged  an 
embezzlement  on  March  25th,  1904,  of 
"certain  chattels  to  wit  4,000  francs  in 
French  money." 

It  appeared  that  the  prisoner  was  em- 
ployed oy  Messrs.  Sandon  &  Co.,  tailors,  of 
London,  to  act  as  their  manager  in  Paris  of 
a  branch  establishment  there.  He  was  paid 
a  salary  of  £2  a  week  and  received  a  com- 
mission upon  orders,  and  also  received 
weekly  remittances  from  London  to  meet 
expenses.  It  was  his  duty,  among  other 
thmgs,  to  receive  mone^r  on  account  of  his 
employers  at  their  shop  in  Paris  and  to  pay 
every  day  the  sums  so  received  into  the 
account  of  the  firm  at  the  Credit  Lyonnais. 
Paris,  and  on  every  day  on  which  he  had 
received  such  money  to  enter  on  slips 
furnished  to  him  an  account  of  every  sum 
80  received  and  transmit  the  same  by  post 
to  the  firm  in  London.  A  book  called  the 
Paris  account  book  was  made  up  in  Lon- 
don, as  the  prisoner  knew,  by  one  of  the 
partners  from  the  slips  so  received.  The 
prisoner  himself  had   gone   through    this 
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book  in  London  in  August,  1904,  and  had 
caused  some  entries  therein  to  be  corrected. 
The  prisoner  received  the  sums  mentioned 
in  the  indictment,  appropriated  them  to  his 
own  use,  and  omittea  to  enter  them  on  the 
slips  he  sent  to  London.  On  January  14th, 
1905,  the  prisoner  saw  one  of  the  partners 
in  London,  and  then  told  him  that  he  had 
received  the  above  sums,  which  he  had  not 
paid  into  the  bank.  He  was  then  given 
into  custody. 

Arthur  Gill  (Graham  -  Campbell  with 
him),  for  the  defence,  submitted  that  there 
was  no  jurisdiction  to  try  the  prisoner  in 
England ;  that  the  offence  was  concluded 
by  the  failure  of  the  prisoner  to  pay  the 
money  into  the  bank  in  Paris  ;  that  the  gist 
of  the  offence  of  embezzlement  was  the 
failure  to  jjay  or  the  misappropriation,  and 
that  the  failure  to  account  was  merely  pre- 
sumptive evidence  of  embezzlement.  [He 
referred  to  B.  v.  ElliSy  [1899]  1  Q.  B.  230 ; 
62  J.  P.  838  ;  7  Geo.  4,  c.  64,  s.  12  ;  B.  v. 
Davison  (1855),  7  Cox,  C.  C.  158  ;  and  to 
Eussell  on  Crimes,  ed.  1877,  vol.  ii.,  p.  372, 
and  Archibold's  Criminal  Pleading,  22nd  ed., 
p.  638.] 

B.  Z>.  Muir  {B,  B,  Murphy  with  him),  for 
the  prosecution,  submitted  that  the  court 
had  jurisdiction  to  try  the  prisoner,  and 
said  that  the  acts  of  the  prisoner  in  England 
upon  which  he  relied  were  (1)  the  non- 
accounting  within  a  reasonable  time  : 
(2)  the  false  accounting  by  the  omission  of 
the  amounts  from  the  slips  on  the  dates 
immediately  following  the  receipt  of  the 
money;  (3j  the  non-payment  over  of  the 
money  on  January  14tn,  1905.  [He  referred 
to  Chitty's  Criminal  Law,  vol.  i.,  p.  177,  and 
vol.  iii.,  p.  982 ;  to  Bex  v.  MunUm  (1793), 
1  Esp.  62 ;  Bex  v.  Taylcyr  (1803),  2  Leach, 
974 ;  B,  V.  Bogers  (1877),  3  Q.  B.  D.  28 ; 
B,  V.  Treadgold  (1878),  14  Cox,  C.  C.  220 ; 
Bex  V.  Girdwood  (1776),  1  Leach,  142; 
Bex  V.  Lewis  (1857),  Dears  k  B.  182; 
Coomb^s  Case  (1786),  1  Leach,  388 ;  and  to 
Bex  V.  Burdett  (1820),  4  B.  &  Aid.  96.] 

The  Commissioner.— I  have  got  to  con- 
sider this  question :  Whether  the  prisoner 
has  done  anything  in  England  that  makes 
him  liable  to  be  tried  in  England  ?  As  far 
as  I  can  make  out  from  the  evidence  and 
from  the  argument  of  Mr.  Muir^  he  has 
done  nothing  in  England.  I  have  asked 
Mr.  Muir  what  it  is  tnat  the  prisoner  did  in 
England  that  he  relies  uoon,  and  he  said  : 
"The  non-accounting  within  a  reasonable 
time."  That  means  that  he  did  nothing 
anywhere.     False  accounting  mightjijp,  if        ^ 
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he  sent  a  false  account,  but  false  accounting 
by  the  omission  from  the  slips  of  the  dates 
immediately  following  the  receipts  of  the 
moneys  means  that  he  did  nothing.  Mr. 
Muir  also  relies  on  the  non-payment  over 
on  January  14th,  but  that  means  again  that 
he  failed  to  do  something.  So  the  answer 
I  have  got  is  that  he  did  nothing.  Now  let 
us  see  what  the  facts  are.  I  am  quite  satis- 
fied on  the  evidence  that  the  offence,  if 
there  were  an  offence  (I  am  assuming  for 
the  moment  that  there  was  some  evidence 
of  guilty  intention,  but  that  will  be  for  the 
jury),  was  complete  in  Paris.  He  received 
a  cheque  which  it  was  his  duty,  not  to  send 
to  England,  but  to  pay  into  the  bank  in 
Paris.  Instead  of  paying  it  into  the  bank 
in  Paris  he  appropriated  it  to  his  own  pur- 
poses. That  ne  admits.  The  offence  was 
complete  in  Paris  then.  It  is  not  like  the 
cases  that  have  been  quoted — ^for  instance, 
where  a  man  received  money  and  was 
bound  to  hand  over  the  same  coins — here 
the  prisoner  was  not  bound  to  hand  it  over 
in  the  same  coins.  He  had  no  business  to 
deal  with  that  cheque  except  by  paying  it 
into  the  bank,  and  the  moment  ne  broke 
into  that  cheque  the  offence  of  misappro- 
priation was  complete.  I  am  quite  satis- 
fied that  the  whole  thin^  was  complete 
months  and  months  ago  m  Paris.  Then 
he  comes  to  England  and  confesses.  I 
think  the  cases  go  to  this,  that  if  he  had 
sent  a  false  statement,  which  was  received 
in  England,  that  might  have  been  some 
evidence,  but  the  fact  that  he  omitted 
certain  things  from  an  account  shows  that 
he  simply  did  nothing — ^that  he  omitted  to 
send  it.  I  am  quite  satisfied  that  all  that 
happened  was  this,  that  he  came  to  England 
and  confessed  to  misappropriation.  The 
evidence  given  for  the  prosecution  shows 
that  the  misappropriation  took  place  nearly 
a  year  ago.  1  need  not  go  through  the 
whole  of  the  authorities.  I  think  the 
nearest  of  them  is  Mr.  Greaves'  statement 
in  Russell  on  Crimes.  In  the  evidence  in 
nearly  all  these  cases  there  is  no  evidence  of 
where  the  money  was  spent,  but  here  in  this 
case  the  evidence  is  that  the  money  was 
spent  in  Paris.  On  the  whole,  I  am  of 
opinion  that  this  court  has  no  jurisdiction 
to  try  this  case.  I  direct  the  jury  that  there 
is  no  evidence  of  any  offence  committed  in 
this  country,  and  therefore  it  is  their  duty 
to  find  a  verdict  of  not  guilty. 

Not  guilty. 

Another  indictment  against  the  prisoner 
under  the  Falsification  of  Accounts  Act, 
1875  (38  <&  39  Vict  c.  24),  was  afterwards 
180 


69  J.  p.  178. 

tried  before  the  Ck)mmon  Sergeant.  Upon 
this  indictment  the  prisoner  was  convicted, 
but  the  Common  Sergeant  reserved  a  case 
for  the  consideration  of  the  Court  of  Crown 
Cases  Reserved. 

Solicitor  for  the  prosecution  :  F.  Freke 
Palmer. 

Solicitor  for  the  defence  :  Barrington 
Matthews. 
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COURT    OF    APPEAL. 


March  20,  1905. 
Ex  parte  Fearn  and  Boucher. 

Licensing  Acts— Application  for  new  licence 
—Hearing  of  application  adjourned — 
Right  of  person  to  appear  in  opposition 
for  the  first  time  at  the  adjourned, 
meeting. 

Upon  an  application  /or  a  pro^nsumcU 
licence,  ike  licencing  justices  announced 
that  Uiey  were  inclined  to  grant  the 
licence  if  certain  alterations  were  made 
in  the  plans  of  the  proposed  building^ 
and  that  they  unshed  to  take  time  to 
consider  the  question  of  monopoly  value; 
they  accordingly  adjourned  the  general 
annual  licensing  meeting  for  a  month. 
At  the  adjourned  meeting  certain  per- 
sons appeared  for  the  first  time  and 
asked  to  be  heard  in  opposition  to  the 
grant  of  the  licence.  The  justices  refused 
to  hear  them. 

Held,  that  the  justices  were  right. 

Ex  parte  motion  for  a  rule  nisi  for  a 
mandamus  calling  upon  the  licensing  Justices 
for  the  county  petty  sessional  division  of 
Chichester  to  show  cause  why  they  should 
not  hear  and  determine  according  to  law  an 
application  by  one  Charles  Strides  for  the 
grant  of  a  provisional  licence  for  an  hotel  to 
be  erected  at  Somersdale.  The  Divisional 
Court  (Lawrence  and  Kennedy,  JJ.)  had 
refused  to  grant  the  rule. 
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Ex  parte  Feaen  and  Bouchbe. 

The  facts  were  as  follows :  Charles  Strides 
applied  at  the  general  annual  licensing 
meeting  on  February  4th  for  a  provisional 
licence  for  a  new  hotel.  Two  licensees  of 
licensed  premises  in  Chichester,  Fearn 
and  Boucner,  had  intended  to  oppose  the 
^nt  of  a  licence  to  Strides,  but  through 
inadvertence  they  were  not  present  or  repre- 
sented at  the  ^neral  annual  licensing  meet- 
ing. The  justices  having  heard  evidence  on 
behalf  of  the  applicant  stated  that  they 
were  inclined  to  grant  the  provisional  licence 
if  certain  alterations  were  made  in  the  plans. 
They  also  stated  that  they  wished  to  take 
time  to  consider  the  question  of  what 
amount  should  be  paid  by  the  applicant  in 
respect  of  monopoly  value  under  s.  4  (2)  of 
the  Licensing  Act,  1904 ;  they  accordingly 
adjourned  the  general  annual  licensing  meet- 
ing for  a  month.  On  February  21st  Fearn 
and  Boucher  gave  notice  to  the  applicant  that 
they  intended  to  instruct  counsel  to  oppose 
hLs  application  for  a  licence  at  the  adjourned 
meeting,  and  at  the  adjourned  meeting 
counsel  appeared  on  their  behalf  and  asked 
to  be  heard.  The  justices  refused  to  hear 
him  or  to  allow  him  to  cross-examine  a 
witness  called  to  give  evidence  as  to  the 
plans,  on  the  ground  that  as  his  clients  were 
not  represented  at  the  general  annual 
licensing  meeting  they  were  not  entitled  to 
be  heard  at  the  adjourned  meeting.  The 
justices  then  announced  that  they  had 
decided  to  grant  a  provisional  licence  for  a 
term  of  three  years  to  Strides  and  to  fix 
£30  as  the  sum  to  be  paid  by  him  in  respect 
of  monopoly  value  under  s.  4  (2)  of  the  Act 
of  1904. 

R.  W,  Bamettj  for  the  rule  nisi.— The 
present  applicants  were  entitled  to  be  heard 
at  the  aaioumed  meeting.  Under  the  Act 
of  1904  the  licensing  justices  must  assess 
the  amount  to  be  paid  in  respect  of 
monopoly  value.  That  is  a  matter  which 
affects  the  public  and  upon  which  any 
member  of  the  public  is  entitled  to  be 
heard.  The  justices  had  not  granted  the 
licence  on  February  4th,  but  had  adjourned 
the  hearing  of  the  application,  and  therefore 
the  present  applicants  did  not  appear  too 
late.  In  law  there  was  only  one  hearing  of 
the  application,  and  they  had  a  ri^ht  to  be 
heard  at  any  time  during  that  hearing. 

Mathew,  L.J.— I  think  this  application 
must  be  refused.  There  had  been  an  appli- 
cation for  a  provisional  licence  for  new 
premises  made  at  the  general  annual  licen- 
sing meeting,  at  which  the  objectors  were 
not  present  The  application  was  heard 
then,   and,    subject    to    the    plans    being 
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approved  when  modified,  it  was  intimated 
by  the  chairman  of  the  justices  that  the 
licence  would  be  granted.  It  is  not  neces- 
sary that  I  should  express  any  opinion  as  to 
whether  the  licensing  justices  on  such  an 
application  are  bound  to  hear  objectors  on 
the  question  of  the  amount  to  be  paid  in 
respect  of  monopoly  value.  That  question 
may  have  to  be  dealt  with  hereafter.  The 
present  application  can  be  disposed  of  upon 
a  much  more  simple  ground.  The  justices 
having  really  made  up  their  minds  at  the 
first  hearing  that  the  licence  should  be 
granted,  took  time  to  consider  the  plans 
and  >vhat  amount  should  be  paid  in  respect 
of  the  monopoly  value,  and  at  the  adjourned 
meeting  refused  to  hear  the  objectors  on  the 
ground  that  the  matter  had  by  that  time 
been  disposed  of.  The  justices  were,  in  my 
opinion,  perfectly  right.  The  objectors 
ought  to  nave  been  present  at  the  general 
annual  licensing  meeting.  It  woula  have 
been  a  great  hardship  for  the  applicant  for 
the  licence  had  the  whole  matter  been  re- 
opened. I  think  the  view  expressed  by  the 
Divisional  Court  must  be  amrmed  and  the 
rule  refused. 

Cozens-Hardy,  L.J.— I  agree.  I  should 
be  sorry  to  express  any  opinion  as  to 
whether  the  public  have  a  right  to  be  heard 
upon  the  question  of  monopoly  value  under 
s.  4  (2)  of  the  Licensing  Act,  1904,  when  a 
new  licence  is  applied  for.  I  agree  that  this 
application  should  be  refused  for  the  reason 
stated  by  my  learned  brother. 

Bute  refused. 

Solicitor  for  the  applicants :  A.  E.  Tira- 
brell. 
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Co.  and  Edmonton  Union,  etc. 
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KING'S    bench    division. 


Mcurck  1,  2,  1905. 

In  re  An  Arbitration  between  the 
Great  Northern  Railway  Com- 
pany AND  the  Assessment  Com- 
mittee OF  Edmonton  Union  and 
the  Parish  of  Hornsey. 

Poor  rate  —  Assessment  —  Railway — Lines 
into  goods  station — "Directly  produc- 
tive"—  Earnings  in  parish  —  Central 
point — Lines  used  as  waiting  station — 
Delay  caused  by  reasons  outside  parish 
— "  Indirectly  productive." 

Where  there  are  several  lines  of  rails  tised 
prinuirUy  for  the  purpose  of  carrying 
traffic  into  and  from  a  toarehottse  or 
goods  yard  they  are  all  to  be  regarded 
for  the  purposes  of  assessment  to  poor 
rate  as  directly  productive^  and  there- 
fore must  be  assessed  by  allottina  to  the 
jxirish  a  proportionate  jxirt  of  the  earn- 
ings  of  the  whole  railway  undertaking. 
The  case  of  Stockport  Union  v,  London 
and  North  Western  Rail.  Co.  (1898), 
67  L,J,  Q,  B,  335 ;  62  J,  P,  244,  is  not 
a  decision  that  only  one  of  such  lines  is 
to  be  so  regarded. 

Where  there  are  several  places  in  a  parish  to 
which  goods  go,  a  central  or  average 
point  rrvay  be  taken  for  the  purpose  of 
arriving  at  the  proportionate  part  of 
the  earnings  of  the  whole  undertaking 
attributable  to  that  jxirish. 

Dujylicated  or  mxdtiplied  lines  are  only  to 
be  treated  as  directly  productive  so  far 
as  thev  are  required  for  meeting  difficul- 
ties which  arise  in  the  parish  in  which 
such  lines  are  situcttea.  When  such 
lines  are  used  cls  a  waitina  and  sorting 
station  for  traffic  which  is  delayed 
owiTig  to  difficulties  arising  outside  the 
jxirish,  they  are  to  be  treated  as 
indirectly  productive^  and  must  be 
sejxirateiy  assessed, 

Stockport  Union  v,  London  and  North 
Western  Rail.  Co.,  supra,  and  Great 
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Eastern  Rail.  Co.  v,  Fietton  Overseers 
(1882),  Boyle  and  Humphreys-Davies 
on  Rating,  2nd  ed.,  appendix,  distin- 
guished. 

Award  stated  in  the  form  of  a  special 
case. 

Whereas  in  the  matter  of  an  appeal  to  the 
general  quarter  sessions  of  the  peace  for 
the  county  of  Middlesex  against  a  certain 
rate  or  assessment  for  the  relief  of  the  poor 
of  the  parish  of  Hornsey,  made  October 
30th,  1902,  between  the  Glreat  Northern 
Railway  Company,  appellants,  and  the 
Assessment  Committee  of  Edmonton 
Union  and  the  Overseers  of  the  Poor  of  the 
Parish  of  Hornsey,  respondents,  it  was 
ordered  by  the  Honourable  Mr.  Justice 
BucKNiLL  that  the  said  appeal  should  be 
referred  to  me,  the  said  Sir  Ralph  Littler, 
and  that  the  provisions  of  the  Arbitration 
Act,  1889,  including  those  contained  in  the 
first  schedule  thereto,  so  far  as  applicable  to 
a  reference  under  a  submission,  do  apply, 
except  as  therein  expressly  provided.  And 
that  the  arbitrator  snould,  upon  the  appli- 
cation of  either  party,  state  his  award  as  to 
the  whole  or  part  in  the  shape  of  a  special 
case  for  the  opinion  of  the  court.  Ana  that 
the  costs  of  tne  reference  and  award  and  of 
the  said  appeal  should  be  paid  upon  the 
same  principles  that  a  court  of  quarter 
sessions  in  dealing  under  the  provisions  of 
the  Quarter  Sessions  Act,  1849,  with  the 
subject  of  an  appeal  might  order  and 
direct. 

Now  I,  the  said  Sir  Ralph  Littler,  having 
taken  upon  myself  the  burthen  of  the  said 
reference,  and  having  duly  heard  counsel 
and  witnesses  as  to  the  matters  hereinafter 
mentioned,  and  having;  been  requested  by 
both  parties,  for  their  guidance  in  the 
further  conduct  of  the  arbitration,  to  find 
and  determine  ad  interim  whether  certain 
lines  of  railway  of  the  appellants,  more  par- 
ticularly delineated  and  aescribed  on  certain 
plans  or  diagrams  submitted  to  me  and 
thereon  consecutiveljr  numbered,  are  directly 
or  indirectly  productive,  did  find,  award  and 
determine  that  certain  of  the  said  lines  are 
directly  productive,  and  that  all  the  other 
lines  on  the  said  plans  are  indirectly  pro- 
ductive, and  did  reserve  all  other  questions 
whatsoever  in  the  said  appeal  for  further 
hearing  and  determination,  including  all 
questions  of  costs,  after  I  should  have  heard 
counsel  and  witnesses  thereon.  And  whereas 
the  rate  or  assessment  appealed  against 
was  so  far  as  is  material  for  the  purposes  of 
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this  my  award  in  the  words   and  figures 
following,  that  is  to  say  : 

Grow 
Estimated   Rateable 
ReotaL      Value. 

£  £ 

Lands  occupied  by  lines  of 
railway  -        -        -        -    22,826    18,280 

Lands,  ouildings,  offices, 
sidings  and  appurten- 
ances, Finsbury  Park 
(part  oO  .        -        -        -      1,020         860 

Land,  station  buildings, 
sidings  and  appurten- 
ances, Harringay    -        -         840         700 

Land,  station  buildings, 
engine  sheds,  workshops, 
coal,  etc.,  offices,  sheas, 
sidings  and  appurten- 
ances, Hornsey       -        -    12,480    10,400 

And  whereas  I  have  heard  counsel  and 
witnesses  in  reduction  and  in  support  of  the 
said  rate  or  assessment,  I  hereby  find,  award 
and  determine  that  the  said  rate  or  assess- 
ment shall  bo  reduced  to  the  amounts 
following,  that  is  to  say : 

Groes 
Estimated   Rateable 
Rental.      Value. 

£  £ 

Lines  of  railway         -        -    19,258  11,757 

Land,  etc.,  Finsbury  Park  -         830  692 

Land,  etc.,  Harringay        -         676  563 

Land,  etc.,  Hornsey   -        -      6,314  5,262 

And  whereas  the  respondents  have  applied 
tnat  I  should  state  this,  my  award  in  part, 
in  the  shape  of  a  special  case,  so  far  as  is 
material  for  the  points  raised,  I  find  as 
follows : 

(1)  There  are  at  the  stations  in  this 
parish  certain  lines  of  railway  which  con- 
stitute the  only  approach  to  the  goods 
stations  and  warehouses,  ^oods  yards  and 
loading  banks,  and  which  in  fact  are  used 
either  entirely  or  primarily  for  the  delivery 
of  goods  and  merchandise  inwards  and  for  the 
hauling  out  of  goods  and  merchandise  out- 
wards. 

(2)  The  goods,  merchandise  and  mineral 
rates  for  by  far  the  greater  proportion  of 
the  whole  of  such  traffic,  especially  at  the 
main  line  stations,  are  group  rates,  includ- 
ing in  manv  cases  even  London  traffic,  and 
consequently  the  receipts  for  such  group 
rate  traffic  are  not,  and,  as  the  company 
contend,  cannot  be  railed  out  so  as  to 
ascertain  the  exact  distance  each  consign- 
ment may  have  traversed  Hornsey,  and  as  a 
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fact  no  receipts,  either  grouped  or  other- 
wise, are  so  miled  as  to  include  any  portion 
of  the  distance  traversed  between  the 
points  of  junction  with  the  actual  through 
lines.  Moreover,  in  some  cases  traffic  has 
to  travel  beyond  the  stations,  say,  on  the  up 
line  and  then  to  back-shunt,  because  the 
goods  station  is  on  the  down  line,  or  in 
others  it  has  to  go  on  to  a  safety  line  to 
reach  its  destination,  but  no  part  of  such 
distance  is  credited  to  the  parish. 

(3)  On  the  authority  of  the  case  of  the 
Assessnient  Committee  of  Stockjxn-t  Union  v. 
London  and  North  Western  Bail,  Co,j 
decided  by  the  Court  of  Appeal  on  March 
2nd  (1898),  67  L.  J.  Q.  B.  335  ;  62  J.  P.  244, 
the  primary  and  principal  object  of  these 
lines  being,  as  I  find  as  a  fact,  to  carry 
traffic  into  and  from  the  warehouses,  goods 
yards  and  other  delivery  premises  of  the 
company,  and  the  journey  not  being  ended 
until  the  trucks  came  to  a  standstill  at  such 
warehouses,  goods  yards  or  other  delivery  or 
receiving  premises  of  the  company,  these 
lines  must,  in  my  opinion,  be  regarded  as 
directly  and  not  indirectly  productive. 

(4)  In  the  Stockport  Case,  however,  the 
lines  could  be  and  were  miled  out  so  that 
the  parish  secured  the  earnings  over  such 
lines,  and  it  was  objected  before  me  that  the 
lines  above  described  must  be  regarded  as 
indirectly  productive. 

(5)  I  considered  myself  bound  by  the 
Stockport  Case,  notwithstanding  this  dis- 
tinction, and  have  found  accordingly. 

(6)  As,  however,  it  appears  impossible, 
certainly  in  the  account  year,  and  probably 
at  all,  to  accurately  mile  out  these  distances 
so  as  to  give  the  parish  the  precise  credit 
due  thereto,  I  have  disallowed  a  certain,  and 
I  think  adequate,  amount  in  the  items  in 
the  appellants'  claim,  which  relate  to  the 
maintenance,  repair,  etc..  of  lines.  Thus 
the  parish  do  not  lose  the  whole  rateable 
value  they  would  have  received,  had  I  held 
these  lines  to  be  indirectly  productive, 
while  the  company  do  not  escape  scot-free 
from  paying  rates  in  respect  of  the  mileage 
traversed  thereon. 

(7)  This  is  clearly  an  imperfect  method, 
but  I  find  it  difficult  to  suggest  any  other 
which  will  meet  the  difficulty,  and  I  have 
adopted  it  accordingly  as  the  best  estimate 
which  can  be  made. 

(8)  There  are  in  this  parish,  in  addition  to 
numerous  admittedly  running  lines,  no  fewer 
than  163  other  lines  covering  a  very  large 
acreage  of  land. 
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(9)  A  number  of  these,  however,  are 
admittedly  indirectly  productive. 

(10)  Many  of  them  are  within  the  descrip- 
tion in  para^ph  (2),  and  I  have  dealt  with 
them  in  precisely  the  same  manner. 

(11)  There  are,  however,  a  number  of 
other  lines,  which  are  used  as  follows  : 

The  appellants  cany  traffic,  not  merely  to 
King's  Cross  on  their  own  lines,  but  to  a 
goods  station  of  their  own  in  the  City,  to 
which  access  is  gained  over  the  Metropolitan 
Railway. 

They  also  carry  traffic  destined  for 
stations  on  the  South  Eastern,  the  London, 
Chatham  and  Dover,  and  the  London, 
Brighton  and  South  Coast  Railways,  which 
also  travels  over  the  Metropolitan  Railway. 
They  also  have  considerable  traffic  over  the 
North  London  Railway,  with  which  they 
have  a  junction  at  Canonbury,  south  of 
Ferme  Park,  to  the  Docks. 

(12)  In  the  case  of  all  these  lines  the 
hours  during;  which  the  goods  traffic  can  be 
carried  on  is  very  restricted  ow  ing  to  the 
enormous  passenger  traffic  in  London,  and 
consequently  when  a  train  arrives  at  Ferme 
Park  (in  this  parish)  the  trains,  which  are 
so  far  as  possible  sorted  further  north, 
according  to  their  various  destinations, 
have  to  be  split  up,  and  while  those  trucks 
^oing  to  King's  Cross  proceed  on  their 
journey,  those  for  other  aestinations  are  of 
necessity  delayed  at  Ferme  Park,  and 
frequently  have  to  remain  there  many 
hours. 

(13)  There  is  shunting  done  on  some  of 
these  lines  during  about  eight  hours  out  of 
the  twenty-fourj  when  they  are  not  occupied 
as  they  are  during  about  sixteen  hours  by 
trains  waiting  to  be  forwarded  to  their 
destination,  that  is,  at  a  standstill  on  the 
lines,  not  for  purposes  either  of  sorting, 
marshalling;,  loieuling  or  unloading,  but 
merely  waiting  for  the  lines  south  to  be 
clear  for  transit. 

(14)  In  order  to  get  into  position  on  such 
of  the  lines  as  I  have  allowed  as  directly 

Eroductive,  the  trains  for  these  destinations 
ave  to  pass,  not  in  a  direct  line  from  end 
to  end  of  the  parish,  but  backwards  and 
forwards  over  more  than  one  line,  and  some- 
times have  to  go  to  a  distance  south  in  order 
to  arrive  at  a  more  northerly  position,  or 
vice  versa. 

(15)  For  the  reasons  already  given,  these 
extra  distances  are  not  recorded,  and  cannot 
be  directly  and  eo  nomine  credited  to  the 
parish. 
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(16)  In  the  case  of  the  Great  Eastern 
Bail.  Co,  V.  Fletton  Overseers,  decided  in 
the  Queen's  Bench  Division,  November  6th, 
1882  (reported  in  Boyle  and  Humphreys- 
Davies  on  Rating,  2nd.  ed..  Appendix),  it 
was  said :  "  If  trains  passed  up  and  down 
and  round  this  was  a  different  case  from 
passing  directly  through." 

(17)  I  have  onlv  allowed  the  appellants' 
claim  in  respect  of  so  many  of  these  lines  as 
I  think  mav  fairly  be  eqiuil  to  the  require- 
ments of  the  traffic  above  described,  treat- 
ing the  rest  as  indirectly  productive. 

(18)  I  have  also  disallowed,  in  order  to 
meet  the  part  of  the  traffic  *'  going  up  and 
down  ana  round,"  a  proportion  of  the 
appellants'  claim  for  maintenance,  etc., 
which  in  my  judgment  may  fairly  com- 
pensate for  the  loss  of  the  mileage  m  gross 
receipts  above  described. 

(19)  I  have  dealt  with  these  various  lines 
and  sidings  in  my  interim  award,  and 
defined  them  by  reference  to  certain  plans 
produced  before  me.  The  award  and  plans 
are  to  be  referred  to  as  if  they  were  part  of 
this  case. 

(20)  There  are  in  the  parish  certain  signal 
boxes  containing  numerous  signals.  These 
are  all  on  the  interlocking  system  re- 
spectively, and  all  points  working  and  con- 
trolling the  communications  between  all  the 
lines  in  the  parish  for  whatsoever  purpose 
used,  as  well  as  the  distance  signals,  are 
worked  from  these  boxes,  which  are  covered 
erections  protecting  the  men  working  as 
well  as  the  signals  from  the  weather.  The 
signal  levers  are  connected  with  rods  passing 
along  the  line  of  railway  and  at  the  other 
end  bolted  to  the  points  or  to  the  signals, 
and  serve  no  purpose  but  to  enable  the  rail- 
way lines  to  oe  worked  at  all,  which,  with- 
out them,  would  be  impossible.  Whatever 
may  have  been  the  case  in  former  days 
when  such  apparatus  was  very  imperfect 
and  different  m  its  nature,  ana  when  the 
companies  could  please  themselves  what 
appliances  should  oe  used  and  as  to  their 
nature,  which  might  or  might  not  be  even  a 
mere  hand-lever,  the  present  appliances 
being  compulsory  on  the  company  and  being 
so  completely  an  integral  part  of  the  run- 
ning lines,  I  should  have  held  that  they 
should  be  included  as  part  of  the  running 
lines,  were  it  not  that  in  the  case  of  the 
Midland  Rail,  Co,  v.  Pontefract  Union, 
[1901]  2  K.  B.  189  ;  65  J.  P.  456,  though  the 
levers  had  not  been  rated,  but  only  the  box, 
Alvbestonb,  L.C.J.,  expressed  himself  very 
strongly  as  regards  signals  also.      I  have 
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included,  therefore,  in  deference  to  that 
opinion,  a  sum  for  signals  as  well  as  signal 
boxes  in  the  not  directly  productive  portion 
of  my  findings.  I  have,  however,  allowed  a 
sum  for  the  cost  of  maintenance  of  signals 
as  well  as  boxes. 

(21)  If  I  am  right  in  principle  in  the 
above  findings  m^  award  is  to  stand.  If 
the  court  is  of  opinion  that  I  am  wrong  in 
principle  the  award  is  to  be  referred  back 
to  me  to  vary  the  figures  in  accordance 
with  the  judgment  and  order  of  the  court. 

(Signed,  etc.)  Ralph  Liti'Ler. 

Macmorran^  K.C.,  C,  A,  Russell^  K.C., 
and  R,  C,  Glen^  for  the  assessment  com- 
mittee, referred  to  London  and  North 
Western  Rail.  Co.  v.  Wigan  Union  (1876), 
2  Nev.  k  Mac.  240 ;  Great  Eastern  Rail. 
Co*  v.  Fletton  Overseers^  supra ;  Stock- 
port Union  V.  London  and  North  Western 
Rail.  Co.,  supra;  Midland  Rail.  Co.  v. 
PonteJra>ct  Union,  sujyra ;  Mersey  Docks 
and  Harbour  Board  v.  Birkenhead  Union. 
[1901]  A.  C.  175  ;  65  J.  P.  579 :  and 
Cartivriffht  v.  Sculcoates  Union,  [1900] 
A.  C.  150. 

Bal/cmr  Browne,  K.C.,  Sir  E.  Boyle,  K.C., 
Montague  Lush,  K.C.,  and  W.  J.  Jfoble,  for 
the  company. 

Channell,  J.— This  case  presents  a  great 
many  difiiculties,  and  I  cannot  help  think- 
ing some  of  them  arise  from  a  difficulty  in 
understanding  the  exact  meaning  of  the 
arbitrator  in  reference  to  some  of  the 
phrases  that  he  has  used,  particularly  in 
para{pra][^ih  2,  which  was  the  subject  of  an 
application  to  the  Divisional  Court.  But 
the  whole  subject  is  extremely  compli- 
cated ;  and  amongst  other  complications 
there  is,  of  course,  the  difficulty  of  sepa- 
rating questions  of  law  and  questions  of 
fact.  So  far  as  the  matters  that  ari.se  in 
reference  to  rating  are  questions  of  fact,  of 
course  there  is  no  power  to  state  a  special 
case  upon  them :  a  special  case  can  only  be 
stated  upon  matters  of  law.  Therefore 
if  one  comes  to  the  conclusion  that  any 
l^rticular  findings  of  the  arbitrator  are 
findings  of  fact,  there  is  an  end  of  the  ques- 
tion so  far  as  any  appellate  tribunal  is  con- 
cerned. Then,  again,  there  have  been 
difficulties  raised  recently  by  two  decisions 
in  the  House  of  Lords  (Mersey  Docks  and 
Harbour  Board  v.  Birkenhead  Union, 
supra  ;  and  Cartvrright  v.  Sculcoates  Union, 
supra)  and   by  the    observations    of   the 
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LoBD  Chancellob  as  to  whether  certain 
principles  that  have  been  adopted  in  rating 
cases  are  to  be  treated  as  law  or  as  fact. 
Provided  that  the  appellate  tribunal  has 
got  jurisdiction  in  the  matter  by  a  special 
case  stated  which  they  have  power  to  con- 
sider, I  do  not  think  that  that  makes  very 
much  difiFerence,  because  I  think  that  any- 
one who  has  to  decide  questions  of  fact 
judicially  ought  to  follow  urevious  cases. 
I  think  he  is  bound  to  follow,  when  he 
decides  a  case  judicially,  the  rules  that  have 
been  laid  down  before  coming  to  con- 
clusions of  fact,  just  as  much  as  he  ought 
to  follow  decisions  upon  strict  points  of 
law.  Therefore  where  rules  have  oeen  laid 
down  in  cases  (or  have  been  followed  in 
cases  is,  perhaps,  the  more  accurate  way  of 
stating  it)  in  reference  to  the  way  in  which 
a  railway  should  be  rated,  I  think  those 
ought  to  be  followed  by  any  ludge  before 
whom  the  matter  comes,  wnether  they 
relate  strictly  speaking  to  questions  of  law 
or  to  questions  of  fact.  After  what  has 
been  said  in  the  House  of  Lords  in  the 
cases  to  which  I  have  referred  I  have  some 
doubts  whether  the  rule  about  dividing  the 
railway  and  its  accessories  into  the  parts 
that  are  directly  productive  and  the  parts 
that  are  indirectly  productive  is  a  principle 
of  law,  or  whether  it  is  not  rather  a  way  of 
arriving  at  a  conclusion  of  fact— the  con- 
clusion of  fact  to  be  arrived  at  after  all 
being  the  value  of  a  rateable  hereditament. 
But  m  either  case  I  think  it  would  be  the 
duty  of  the  judge  to  follow  the  previous 
decisions,  whether  it  is  strictlv  a  question 
of  law  or  whether  it  is  not.  The  result  of 
that  seems  to  me  to  be  that  I,  and  I  think 
probably  Sir  Ralph  Littler,  the  legal  arbi- 
trator chosen  in  this  case,  would  be  per- 
fectly right  to  follow  the  decisions  in  the 
decided  cases,  although  I  am  bound  to 
thinkj  from  the  light  thrown  on  these 
questions  recently,  that  they  are  really 
modes  of  arriving  at  decisions  of  fact, 
rather  than  enunciations  of  principles  of 
law.  I  proceed,  therefore,  to  cieal  with  this 
case  upon  the  assumption  that  I  am  bound 
by  the  cases,  and  that  if  the  arbitrator  has 
so  found  the  facts  as  to  bring  the  matter 
within  the  principle  of  the  cases,  I  am 
bound  to  apply  it,  and  ought  to  follow  it, 
whether  it  is  law  or  whether  it  is  fact. 
Now,  the  way  in  which  the  rateable  value  of 
the  portion  of  a  railway  that  is  in  a  particuhu* 
parish  has  been  usually  arrived  at  is  by 
dividing  the  portion  within  the  parish  into 
the  part  that  is  directly  productive  and 
the    part    that    is    indirectly    productive.  t 
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When  yon  have  arrived  at  the  fact  that 
a  certain  part  of  the  hereditament  is  directly 
productive,  then  you  arrive  at  the  value  of 
that  part  by  finding  the  earnings  (I  am  not 
now  dealing  with  the  particular  deductions 
that  are  made  from  them)  of  the  under- 
taking generally,  and  then  taking  the  pro- 
portion of  those  earnings  which  vou  find  to 
be  earned  within  the  particular  parish. 
There  are  two  propositions  to  be  considered. 
The  first  is,  whether  the  use  of  the  par- 
ticular portion  of  land  is  such  a  use  as 
to  bring  it  within  the  category  of  that 
which  is  directly  productive,  or  that  which 
is  indirectly  productive ;  and  when  you 
have  arrived  at  the  conclusion  that  it  is 
a  part  that  is  directly  productive,  then  jrou 
have  another  matter  to  turn  your  attention 
to,  namely,  to  find  out  the  proportion  of 
the  total  earning  of  the  undertaking  which 
should  be   attributed   to    that   particular 

fiece  of  Land  that  is  so  used.  In  this  case 
have  to  deal  with  those  questions  in 
reference  to  groups  of  lines  which  seem  to 
me,  and  they  appear  to  have  been  so 
regarded  by  the  arbitrator,  to  be  divided 
into  two  classes.  I  will  first  deal  with 
what  the  arbitrator  deals  \vith  first,  namely, 
the  lines  into  the  goods  station.  Those 
lines  are  used  mainly,  at  any  rate,  possibly 
entirely  (I  will  say  how  I  deal  with  this 
presently),  for  the  purpose  of  sending  goods 
away  from  Hornsey  to  various  places  on 
the  line,  and  bringing  goods  from  various 
places  on  the  line  to  Homsey ;  and  they 
are  different  therefore  in  that  respect  from 
the  other  lines  dealt  with  in  the  case, 
which  are  lines  used  for  traflSc  going 
through.  Now  as  to  those  lines  into  the 
goods  station,  the  first  question  is  whether 
or  not  the  arbitrator  was  ri^ht  in  treating, 
or  whether  I  can  interfere  with  his  decision 
in  treating,  those  lines  as  a  portion  of  the 
land  in  the  parish  which  is  used  for  the 
purposes  directly  productive.  As  to  that, 
It  seems  to  me  that  even  if  I  differed  from 
the  arbitrator  I  should  have  no  power  to 
review  his  decision,  because  I  think  that 
he  has  distinctly  found  as  a  fact  that  the 
primary  and  principal  object  of  those  lines 
is  to  carry  traffic  into  and  from  the  ware- 
houses and  goods  yards.  He  has  clearly 
brought  that  part  of  the  land  within  the 
category  of  directly  productive.  At  any 
rate,  that  part  is  distinctly  within  the 
decision  in  the  case  of  Stockport  Union  v. 
London  and  North  Western  Rail,  Co., 
supra  (unless  there  is  some  diflPercnce  by 
reason  of  the  fact  that  in  that  case  the 
decision  only  related  to  one  line  into  the 
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goods  station,  whereas  this  decision  is  as  to 
several).  In  that  case,  as  here,  there  were 
in  fact  several  lines  into  the  goods  station. 
But  it  appears  that  those  other  lines  were 
not  considered  by  the  court ;  certainly  the 
decision  was  not  that  one  line  into  the 
goods  station  was  directly  productive  and 
that  the  others  were  not.  The  only  reason 
why  the  other  lines  were  not  considered  in 
that  case  was  because  no  question  was  in 
fact  stated  about  them ;  the  parties  had 
agreed  not  to  claim  them.  But  there  is 
some  indication  in  the  judgments  that  if 
they  had  been  claimed  they  would  have 
been  in  the  same  category.  It  seems  to  me 
that  I  cannot  interfere  with  the  decision  of 
the  arbitrator  holding  that  these  lines  into 
the  goods  station,  which  he  has  found  to  be 
directly  productive,  were  in  fact  so,  and 
must  be  treated  as  being  in  that  category. 
Then  arises  the  next  question,  which  is  the 
difficult  one,  with  reference  to  these  lines 
running  into  the  goods  station ;  and  that 
is  whether,  assuming  that  the  lines  are  to 
be  rated  by  allotting  to  this  parish  a  pro- 
portionate part  of  the  earnings  of  the  wnole 
undertaking,  the  parish  has  been  allotted 
its  proper  proportionate  part  Now,  the  w&y 
of  arriving  at  the  proportionate  part  of  the 
earnings  of  the  entire  undertaking  which  is 
due  to  the  part  of  the  undertaking  in  the 
particular  parish — the  way  in  which  that  has 
Deen  arrived  at  in  other  cases — is  by  taking 
the  length  of  the  lines  in  that  particular 
parish  and  the  length  of  the  entire  journey 
that  the  parcel  of  goods  or  the  passen^r 
has  made.  Of  course,  you  lump  everything 
together,  and  necessarily  take  the  average, 
and  do  things  of  that  sort  in  making  a 
calculation  of  that  kind ;  you  could  not  do 
it  otherwise;  but  you  take  the  proportion 
which  the  lineal  aistance  travelled  in  the 
parish  bears  to  the  entire  lineal  distance 
travelled.  In  some  cases  that  may  be  per- 
fectly fair.  In  other  cases  it  seems  to  me 
clear  that  it  is  not.  But  in  point  of  fact  it 
has  been  adopted,  and  I  have  a  difficulty  in 
saying  that  I  will  not  follow  such  a  rule  as 
that  I  think  it  is  a  difficult  question 
whether  one  ought  to  or  not,  because  if  one 
comes  to  the  conclusion  that  these  rules  are 
merely  rules  of  practice  showing  the  way 
in  which  one  ought  to  proceed  in  order  to 
form  one's  opinion  upon  a  question  of  fact 
or  value,  I  tnink  it  is  somewhat  doubtful 
how  far  one  ought  to  blindly  follow  a  rule 
of  that  kind  in  cases  where  one  has  a  clear 
opinion  that  it  is  not  applicable  and  does 
not  give  the  fair  proportion ;  but  at  the 
same  time  it  has  been  acted  upon  in  cases 
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where  it  certainly  does  not  give  the  exact 
proportion.  The  case  of  Stoctjwrt  Union  v. 
London  and  North  Western  Rail.  Co.^ 
supra,  is  an  illustration,  and  I  think  the 
case  of  Great  Eastern  Rail,  Co,  v.  Fletton 
Overseers,  supra,  also.  So  it  comes  to  a 
question  of  aegree  :  and  I  am  not  prepared 
therefore  to  say  tnat  in  this  case,  with 
reference  to  these  lines  into  the  goods 
station,  it  is  not  right  to  take  the  lineal 
proportion  which  the  journey  in  this  parish 
bears  to  the  whole  journey,  and  to  take 
that  as  being  a  proper  way  of  ascertaining 
the  proportion  of  the  gross  earnings  that 
this  parish  ought  to  have.  But  I  feel  very 
great  doubt  upon  the  findings  in  this  case 
whether  that  has  been  done.  It  is  said  on 
behalf  of  the  company  that  a  central  point 
has  been  taken,  and  if  that  is  what  the 
arbitrator  means  to  find,  I  think  the  objec- 
tion is  answered.  It  is  clear  that  if  a  rule 
of  that  kind  is  adopted,  and  there  are 
several  places  within  a  parish  to  which 
goods  go,  it  is  impracticable  to  go  into  the 
question  as  to  which  of  the  places  each 
particular  parcel  of  goods  goes  to,  and  that 
the  only  practicable  way  of  dealing  with 
such  a  question  as  that  would  be  to  take  a 
central  point,  or  an  average  point  would, 
perhaps^  be  the  more  accurate  expression. 
if  that  IS  what  has  been  done  in  this  case, 
the  parish  has  had  that  which  it  ought  to 
have  in  reference  to  the  lenf^h  of  line  that 
leads  into  this  goods  station.  But  it  is 
suggested  that  that  is  not  what  has  been 
done,  and  I  must  say  that  the  case  is 
so  stated  that  I  am  not  at  all  certain  as 
to  what  has  been  done  in  reference  to  it. 
Therefore  I  think  the  case  ought  to  go 
back  to  the  arbitrator  to  ascertain  whether 
the  true  meaning  of  his  findings  is  that 
which  the  company  say  it  is,  namely,  that 
although  the  mileage  distances  into  the 
^oods  station  to  the  buffers  of  these  par- 
ticular lines  have  not  been  directly  and 
specifically  allowed  in  the  parish,  yet  they 
luiye  been  allowed  to  some  average  point 
giving  the  parish  distances  to  which,  on  the 
average,  the  goods  to  and  from  Mornsey  go. 
If  the  distances  have  been  allowed  to  an 
average  point,  that  is  quite  right ;  but  if 
they  have  not,  it  seems  to  me  that  the 
parish  has  not  had  the  fair  proportion  of 
the  earnings  of  the  entire  undertaking  that 
it  ought  to  have  had. 

I  now  pass  to  the  next  question,  which  I 
think  is  the  more  important  one,  and  that  is 
in  reference  to  the  lines  which  are  found  to  be 
directly  productive,  and  which  are  the  lines 
where  the  through  traffic  is  detained  on  its 
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journey  to  London.  It  is  detained  there, 
and  certain  operations  go  on  there  ]  and  in 
reference  to  that  I  do  not  find  so  distinct  a 
finding  in  the  case  as  there  is  in  reference 
to  the  lines  into  the  goods  station.  It  does 
appear  from  paragraph  17  of  the  case  that 
the  arbitrator  has  allowed  (and  of  course 
from  his  interim  award,  which  is  made  part 
of  the  case,  it  does  appear  that  the  arbi- 
trator has  treated  as  directly  productive) 
a  portion  only  of  the  various  fines  which 
exist  in  Homsey.  What  he  has  said  is 
that  he  has  allowed  as  directly  productive 
so  many  of  the  lines  which  are  there  as  he 
thinks  "  may  fairly  be  equal  to  the  reouire- 
ments  of  the  traffic  above  described,"  and 
the  traffic  "  above  described  "  is  the  through 
traffic  destined  for  stations  beyond  Homsey, 
but  which  is  detained  at  Homsey  under 
the  circumstances  stated  in  j)ara^raphs  11, 
12,  13,  and  14.  But  it  is  said  that  those 
lines  are  in  the  same  position  as  the  fines 
which  were  dealt  with  in  the  cases  of  Great 
Eastern  Rail,  Co,  v.  Fletton  Overseers, 
su^xra,  and  Stockport  Union  v.  London  and 
North  Western  Kail,  Co,,  supra,  and  what 
we  find  in  those  cases  is  this.  I  think  Mr. 
Balfour  Brovme  used  a  convenient  expres- 
sion when  he  said  they  were  "relief  lines  " — 
additional  fines  for  the  purposes  of  through 
traffic  and  for  the  purposes  of  the  general 
traffic  on  the  line,  but  additional  lines 
required  to  meet  difficulties  which  arose  in 
dealing  with  that  through  traffic,  and,  in 
dealing  with  those  two  cases,  to  enable  it  to 
get  through  to  Peterborough  Station  and  to 
Stockport  Station.  Those  cases  seem  to 
establish  that  where  there  are  additional 
lines  at  a  station  required  for  the  purpose 
of  getting  traffic  through,  those  additional  or 
relief  fines  must  be  treated  as  running  lines 
and  directly  productive,  and  that  they  are 
not  less  so  liecause  they  are  used  incidentally 
for  other  purposes  such  as  shunting.  1 
think  those  two  cases  establish  that  pro- 
position. Then  if  the  arbitrator  had  found 
the  facts  in  this  case  to  be  identical  with 
the  facts  in  those  cases — which  it  is  pos- 
sible he  meant  to  do,  but  he  has  not  done 
in  such  express  terms  as  he  has  used  with 
regard  to  the  lines  into  the  goods  station— 
if  he  had  done  that,  I  certainly  think  I 
could  not  have  interfered  wdth  his  finding  in 
any  way.  But  I  am  not  at  all  sure  that  he 
has  done  anything  of  the  kind ;  and, 
further,  considering  the  difference  between 
dealing  with  a  thing  as  bein^  in  the  class 
indirectly  productive  and  m  the  class 
directly  productive,  he  seems  to  me  to  have 
shown  upon  his  findings  a  practical  and  real  j 
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distinction  between  this  case  and  the  cases 
to  which  I  have  referred.  In  those  cases 
the  relief  lines  or  additional  lines  were 
required  to  meet  local  circumstances.  The 
argument  in  them  was  that  if  there  had 
been  no  station  there  the  lines  would  not 
have  been  duplicated,  and  the  answer  was  : 
No  doubt  that  is  so,  but  the  diflSculties  of 
the  station  make  it  necessary  to  duplicate 
them  and  make  it  necessary  to  have  four 
running  lines  instead  of  two  in  order  to 
have  effective  running  lines.  The  decision 
in  each  case  was  that  that  did  not  make 
them  the  less  running  lines.  But  here  the 
circumstances  seem  to  be  different  in  this 
way.  The  obstruction  to  the  traffic  here 
does  not  arise  in  Hornsey,  but  it  arises 
from  the  proximity  to  the  metropolis — 
from  the  special  conditions  of  the  metro- 
politan lines  over  which  the  traffic  has  to 
pass  after  it  passes  through  Hornsey,  and 
the  special  conditions  of  those  metropolitan 
lines  in  reference  to  passengers  make  it 
impossible  for  goods  to  travel  over  those 
lines  with  the  regjilarity  and  at  all  times 
with  the  continuity  that  the  ^ods  can 
travel  over  other  lines.  Practically  the 
goods  have  to  wait  and  proceed  at  times 
when  there  is  little  passenger  traffic — at 
night,  I  suppose,  because  probably  few 
goods  trains  go  over  the  metropolitan  line 
at  other  times.  That  is  a  difficulty  con- 
nected with  the  line  as  a  whole,  and  not 
relating  to  Hornsey  particularly,  for  which 
the  company  have  to  provide,  it  seems  to 
me  that  if  the)r  provide  for  all  the  diffi- 
culties by  putting  somewhere  or  another 
something  in  the  nature  of  a  sorting  station 
and  a  waiting  station  where  they  will  keep 
their  trains  waiting  for  a  substantial  and 
considerable  time,  and  use  the  time  during 
which  they  are  waiting  to  re-sort  them  and 
pat  the  trucks  that  are  going  one  way 
together,  and  the  trucks  that  are  going 
another  way  together,  and  so  on,  they  are 
doinff  something  very  different  from  that 
which  was  done  at  Stockport;  and  in 
particular  when  one  comes  to  consider  that 
the  whole  point  of  distinguishing  between 
that  which  is  "directly  productive"  and 
that  which  is  "  indirectly  productive  "  is  to 
divide  the  value  of  the  entire  railway 
between  different  parishes,  and  that  so  far 
as  regards  the  rating  of  the  entirety  of  the 
railway  it  ought  not  to  make  any  difference 
at  all.  I  strongly  suspect  that  if  anyone 
were  to  add  together  the  rating  in  the 
different  parishes  through  which  a  railway 
passes  they  would  find  it  came  to  an 
amount  substantially  greater  than  anyone 
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would  rate  the  whole  undertaking  at  if  it 
were  all  in  one  parish.  I  should  think 
there  is  no  possible  doubt  that  that  is  so  as 
a  matter  of  fact^  but  in  theory  this  ques- 
tion about  the  directly  productive  and  the 
indirectly  productive  proportions  really 
only  affects  the  way  in  which  the  rating  of 
the  entire  undertaking  is  to  be  divided 
between  the  different  parishes ;  and  that 
being  so,  it  seems  to  me  that,  if  for  con- 
siderations quite  apart  from  anything 
which  arises  in  the  particular  parish,  and 
by  reason  of  the  requirements  of  their 
traffic  outside,  the  com^ny  take  thirty  or 
forty  acres  of  land  therein  for  the  purposes 
of  a  sorting  station  and  a  waiting  station 
such  as  I  have  described,  that  does  not  at 
all  come  within  the  principle  upon  which 
the  lines  have  been  treated,  or  toe  portion 
has  been  treated,  as  directly  productive. 
Such  a  case  is  far  more  analogous,  in  fact 
it  is  quite  analogous,  to  the  reasons  for 
which  the  passen^r  and  other  stations  are 
treated  as  being  indirectly  productive  and 
not  directly  productive.  The  difficulty  I 
have  on  this  joart  of  the  case  is  in  seeing 
whether  this  is  a  question  of  fact  or  a 
question  of  principle,  and  whether  or  not, 
assuming  it  to  be  a  question  of  fact,  the 
arbitrator  has  found  the  facts  in  such  a 
way  as  to  prevent  my  acting  on  my  opinion 
with  reference  to  the  matter.  I  confess  I 
have  very  considerable  doubt  about  it  but 
inasmuch  as  I  think  these  rules  should  not 
be  acted  upon  in  a  case  where  nobody 
would  dreskm  of  applying  them  in  the  first 
instance  (and  that  is  what  this  comes  to),  I 
ought  to  hold  that  this  case  does  not  fall 
within  the  principle  of  the  case  of  Stock- 
port Union  v.  London  and  North  Western 
Rail,  Co.,  supra — I  mean  in  reference  to 
the  lines  that  are  used  for  the  purpose  of 
what  appears  to  me  to  be  a  sorting  station, 
where  the  traffic  that  is  going  through 
beyond  the  station  is  stopped  in  Hornsey 
and  dealt  with  in  a  particular  way  not 
relating  to  Hornsey  itself^  but  enabling  it 
to  go  on  to  a  further  destination.  I  there- 
fore think  that  this  place  in  Hornsey  is 
Eractically  a  sorting  station  which  ought  to 
e  dealt  with  as  such  and  as  indirectly 
productive,  in  the  same  way  as  a  j^oods 
station  or  any  other  station.  That  is  my 
personal  view  about  this  matter,  although, 
as  I  say,  I  have  had  considerable  doubt  as 
to  what  the  arbitrator  really  means  to  find 
with  reference  to  it.  I  think  the  case 
ought  to  go  back  to  the  arbitrator  upon 
this  point  for  him  to  deal  with  it  upon  the 
principle  that  only  so  many  of  these  dupli-  ^ 
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cated  or  multiplied  lines  in  Hornsey  ought 
to  be  dealt  with  as  directly  productive  as 
are  reauired  for  the  purpose  of  meeting  the 
difficulties  which  anse  in  Hornsey.  I  am 
not  sure  whether  the  arbitrator  may  not 
eventually  sav  that  he  has  selected  out  of 
the  one  hunared  and  sixty-three  only  so 
many  as  being  directly  productive  as  comply 
with  that  reouirement ;  and  if  that  is  his 
view,  then,  ot  course  his  figures  will  stand  : 
but  if  he  has  applied  "directly  productive" 
on  the  view  that  the  case  of  Stockport 
Union  v.  LoTidon  and  North,  Western  Kail, 
Co.y  supray  covers  any  number  of  dupli- 
cated or  multiplied  lines,  provided  only 
that  the  traffic  goes  through  upon  them 
somehow  or  other,  I  think  that  is  wrong. 
With  regard  to  the  signals,  my  view  is  that 
if  by  "a  sum  "  in  paragraph  (20)  the  arbi- 
trator means  the  value  he  puts  upon  the 
signals,  which,  I  think,  on  the  whole,  he 
must  mean,  he  is  right ;  but  if  he  means 
that  he  allowed  a  portion  of  the  thing  and 
split  the  difference.  I  do  not  think  that 
woidd  be  right  Tne  arbitrator  must  state 
what  he  means  by  "  a  sum." 

Solicitor  for  the  appellants:  R.  Hill 
Dawe. 

Solicitor  for  the  respondents  :  F. 
She]ton. 
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Rex  v.  Grimwade  and  Other  JJ.  ; 
Ex  parte  Catchpole  &  Co.  and  Stowb. 

♦Rex  v.  Dodds  and  Other  JJ. ; 
Ex  parte  Roberts  and  Walker  &  Son. 

Licensing  Acts— Condition  attached  to  re- 
newal —  Jurisdiction  of  justices  —  Re- 
fusal of  renevfal— 'Mandamus — Appeal 
—Wine  and  Beerhouse  Act,  1869  (32  <fe 
33  Vict.  c.  27),  s.  8— Licensing  Act,  1904 
(4  Edw.  7,  c.  23),  s.  9  (2). 

The  registered  owners  and  tenant  of  a 
licensed  house  applied  for  a  mandamus 
to  the  justices  to  hear  and  determine  an 
application  by  the  tenant  for  a  renewal 
of  a  licenccy  and,  in  the  alternative^  to 
issue  to  the  tenant  the  licence  unthimt 
requiring  him  to  enter  into  any  under- 
taJcing,  The  house  in  question  had 
been  licensed  continuously  as  a  beer- 
house before  and  since  May  Isty  1869. 
At  tJie  meeting  the  justices  required  as 
a  condition  of  the  renewal  of  the  licence 
an  undertalnna  that  no  intoxicating 
liqitor  should  be  sold  except  for  cash. 
The  tenant  and  owner  refused  to  give 
such  undertaking. 

Held,  that  as  the  house  had  been  con- 
tinuoiuly  licensed  since  1869^  the 
justices  had  no  jurisdiction  to  impose 
such  a  condition  or  refuse  the  renewal 
except  upon  one  of  the  four  grounds  set 
out  in  the  Wine  and  Beerhouse  Acty 
1869  (32  <fe  33  Vict.  c.  27),  s.  8. 


Rbx  v.  Qrimwadb  and  Other  JJ.  ; 
Ex  parte  Catchpole  <fe  Co.  and  Stowe. 

Rule  nisi  for  a  mandamus  calling  upon 
certain  licensing  justices  for  the  borough  of 
Ipswich  to  show  cause  why  they  should 
not  hold  an  adjourned  licensing  meeting  to 
hear  and  determine  an  application  by  one 


♦  The  decision  in  Bex  v.  Dodds  has  been  re- 
versed in  the  Court  of  Appeal,  and  a  report  of 
the  proceedings  in  that  court  will  be  found 
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Richard  Stowe,  for  the  renewal  of  a  licence 
for  the  sale  of  beer  to  be  consumed  either 
on  or  off  the  premises  known  as  the  Boiler 
Makers'  Arms,  situate  in  the  said  borough, 
and  of  which  premises  Catchpole  <k  Co. 
were  the  registered  owners,  or,  in  the 
alternative,  to  issue  to  Stowe  a  renewal 
of  the  licence  in  respect  of  the  premises 
without  requiring  him  to  enter  into  any 
undertaking. 

From  the  affidavits  which  were  before  the 
court  when  the  rule  nid  was  granted  it 
apoeared  that  a  licence  for  the  sale  of  beer 
to  be  consumed  either  on  or  off  the  premises 
was  in  existence  in  respect  of  the  nouse  in 
question  on  or  before  May  1st,  1869,  and 
had  since  been  continuously  renewed.  At 
the  adjourned  annual  licensing  meeting, 
held  on  February  10th  of  this  year,  at 
Ipswich,  Richard  Stowe,  the  tenant  of  the 
Boiler  Makers'  Arms,  applied  to  the  justices 
for  the  renewal  of  the  licence.  The  jus- 
ticesj  upon  the  application  being  made, 
required  as  a  condition  of  the  renewal  of 
the  licence  that  Stowe  should  give  an  under- 
taking that  no  intoxicating  liquor  should 
be  sold  or  supplied  to  any  customer  unless 
such  liquor  should  be  paid  for  by  the 
customer  at  the  time  of  delivery,  and  the 
justices  adjourned  the  hearing  of  the  appli- 
cation to  Febniary  22nd,  and  caused  notice 
of  the  required  undertaking  to  be  served 
upon  the  registered  owners.  At  the  ad- 
journed hearing  it  was  contended  on  behalf 
of  Stowe  and  the  owners  of  the  premises 
that  the  justices  had  no  power  to  require 
the  undertaking  as  a  condition  for  the 
renewal  of  the  licence.  After  hearing  the 
arguments  for  the  applicant  and  owners, 
the  chairman  said  :  "  Tne  licensing  justices 
do  not  refuse  to  grant  the  renewal  of  the 
licence.  They  consider,  however,  that  the 
undertaking  which,  under  the  powers  given 
theni  by  the  Licensing  Act  of  1904,  they 
require  the  tenant  to  give — notice  of  which 
has  been  given  to  the  owners— is  a  reason- 
able one,  considering  all  the  circumstances 
of  the  case,  and,  therefore,  upon  such 
undertaking  being  given  the  justices  are 
prepared  to  renew  the  licence.'^'  The  jus- 
tices did  not  appear  to  show  cause  against 
the  rule,  but  they  filed  an  affidavit  in  which 
they  submitted  that  the  undertaking  re- 
quired by  them  under  the  Licensing  Act, 
1904,  s.  9  (2),  was  not  a  refusal  to  renew 
the  licence,  and  that  s.  42  of  the  Licensing 
Act  1872.  did  not  apply  to  the  procedure 
to  be  followed  by  them  on  hearing  the 
registered  owner  of  the  premises  after 
notice  of  the  required  undertaking  had 
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been  served  on  him  ;  that  the  provisions  of 
the  Licensing  Act,  1904,  s.  9,  were  of  gene- 
ral application  to  all  classes  of  on-licences 
in  existence  on  January  1st,  1905,  and  that 
beerhouses  which  were  licensed  prior  to 
May  Ist,  1869,  were  not  exempt  from  these 
provisions  ;  and  that  they  were  justified  in 
requiring  the  undertaking  referred  to  to  be 
given  notwithstanding  that  the  house  was 
licensed  before  1869,  and  had  been  con- 
tinuously licensed  since  that  year.  They 
further  submitted  that,  if  the  applicants 
were  aggrieved,  their  remedy  lay  in  an 
appeal  to  quarter  sessions,  and  that  under 
the  circumstances  a  rule  should  not  be 
granted. 

•  The  Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
8.  9,  enacts : 

"(1)  The  provisions  of  this  Act  shall 
apply  to  the  transfer  of  an  existing  on-licenoo 
as  they  apply  to  the  renewal  of  an  existing 
on-licence,  with  the  substitution  of  transfer 
for  renewal. 

"  (2)  If  the  justices  of  a  licensing  district 
refuse  to  renew  an  existing  on-licence  on 
the  ground  that  the  holder  of  the  licence 
has  persistently  and  unreasonably  refused 
to  supplj^  suitable  refreshment  pother  than 
intoxicating  liquor)  at  a  reasonable  price  or 
on  the  ground  that  the  holder  of  the  licence 
has  failed  to  fulfil  any  reasonable  under- 
taking given  to  the  justices  on  the  grant  or 
renewal  of  the  licence,  the  justices  shall  be 
deemed  to  have  refused  the  licence  on  the 
ground  that  the  premises  had  been  ill-con- 
ducted. 

"Provided  that  where  the  justices,  on 
the  application  for  the  renewal  of  an  exist- 
ing on-licence,  ask  the  licence  holder  to  ^ve 
an  undertaking  as  aforesaid,  they  shall 
adjourn  the  hearing  of  the  application  and 
cause  notice  of  the  required  undertaking  to 
be  served  upon  the  registered  owner  of  the 
premises  and  give  him  an  opportunity  of 
being  heard. 

"(3)  Section  19  of  the  Wine  and  Beer- 
house Act,  1869,  and  s.  7  of  the  Wine  and 
Beerhouse  Amendment  Act,  1870,  are  here- 
by repealed,  and,  on  the  application  of  this 
Act  to  licences  to  which  the  said  s.  19 
extends,  the  grounds  mentioned  in  s.  8  of 
the  Wine  ana  Beerhouse  Act,  1869,  shall  be 
substituted  for  the  grounds  mentioned  in 
this  Act  as  the  grounds  on  which  the  power 
to  refuse  the  renewal  of  an  existing  on- 
licence  is  reserved  to  the  justices  of  a 
licensing  district." 

No  one  appeared  to  show  cause. 
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ff,  Avor^y  KG.,  and  Henld^  in  support  of 
the  rule. —The  justices  in  this  case  have 
purported  to  act  under  the  Licensing  Act, 
1904  (4  Edw.  7,  c.  23),  s.  9  (2).  This  is  a 
rule  nid  for  a  mandamus  to  the  justices  to 
hear  and  determine  the  application  for  the 
renewal  of  a  licence  to  a  beerhouse  which 
has  been  licensed  before  May  1st,  1869,  and 
continuously  since  that  date.  It  is  con- 
tended that  the  applicants  should  have 
appealed  to  quarter  sessions,  but  the  jus- 
tices themselves  say  in  their  affidavit  that 
they  did  not  refuse  the  licence,  and  even  if 
they  had  refused  it  there  could  be  no 
appeal  to  quarter  sessions.  Where  an  appeal 
to  (quarter  sessions  is  not  an  equally  con- 
venient or  effective  remedy,  the  proper  way 
is  to  proceed  by  an  application  for  a  writ  of 
mandamus.  It  has  never  been  decided 
whether  there  can  be  a  renewal  with  a 
condition  attached  to  the  granting  of  such 
renewal.  [He  referred  to  B.  v.  jBowman^ 
[18981  1  Q.  B.  663 ;  62  J.  P.  374,  where  it 
was  held  that  the  grant  of  a  licence  on 
condition  of  a  money  payment  was  bad.] 
Under  the  circumstances  of  this  case  the 
justices  had  no  power  to  impose  such  a 
condition.  In  anjr  case  it  is  a  condition 
which  cannot  be  imposed,  and  at  anv  rate 
not  in  the  case  of  a  beerhouse  which  has 
been  licensed  previously  to  May  1st,  1869, 
for  in  that  case  the  licence  can  only  be 
refused  on  one  of  the  four  grounds  men- 
tioned in  8.  8  of  the  Wine  and  Beerhouse 
Act,  1869  (32  <k  33  Vict.  c.  27).  The 
Licensing  Act,  1904,  confers  no  new  power 
on  the  justices  to  impose  conditions  for 
the  renewal  of  a  licence,  and  certainly  not 
in  the  case  of  a  protected  beerhouse  as  in 
this  case,  for  sub-s.  (3)  of  s.  9  of  the 
Licensing  Act,  1904,  especially  preserves 
the  pnviT^ges  given  to  such  beerhouses  by 
the  Wine  and  Beerhouse  Act,  1869.  Sec- 
tion 9  of  the  Act  of  1904,  sub-ss.  (1)  (2), 
must  be  read  together  and  do  not  in  any 
way  affect  this  case.  The  justices  in  this 
case  have  tried  to  legislate  themselves. 
There  is  no  statute  giving  any  power  to 
justices  to  impose  conditions  on  the  re- 
newal of  a  licence  except  the  Licensing 
Act,  1902  (2  Edw.  7,  c.  28),  and  then  only 
as  to  structural  alterations.  There  were 
no  proceedings  in  this  case  under  s.  42  of 
the  Licensing  Act,  1872  (35  k  36  Yict. 
c.  94),  which  relates  to  the  renewal  of 
licences — the  applicant  has  been  deprived 
of  any  advantage  he  might  have  had  under 
the  provisions  of  that  section.  For  these 
reasons  the  application  for  the  rule  should 
be  made  abaolute. 
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The  court  decided  to  give  judgment  after 
hearing  the  arguments  in  the  next  case. 
Rex  V.  Dodds. 

Solicitors  for  the  applicants  :  Field, 
fioscoe  <k  Co.,  for  Leighton  and  Aldous, 
Ipswich. 


Rex  v.  Dodds  and  Othek  JJ. 

Ex  parte  Roberts  and  Walkee  k  Son, 

At  a  licensing  vneeting  for  a  borough,  the 
chairman  announced  that  the  committee 
would  ask  the  licence  holders  to  give 
certain  undertakings  on  the  renewed  of 
their  licences,  and  that  the  applications 
would  be  ac^joumed  in  order  to  serve 
notice  on  the  registered  oumers.  At  the 
adjourned  mating  the  oumers  refused 
their  assent  to  the  licences  gimng  the 
required  undetiakings.  The  chairm/in 
stated  the  whole  of  the  licences  would  be 
renewed  but  would  only  be  delivered  to 
the  licences  on  giving  the  required 
undertakings.  The  undertakings  were 
admitted  to  be  reasonable. 

Held,  that  the  justices  were  entitled  to 
demand  such  reasonable  undertakings 
to  be  given  by  the  licensees  on  the  appli- 
cation for  the  reneufol  of  a  licence. 

Rule  nisi  for  a  mandamus  to  the  licensing 
justices  for  the  borough  of  Birkenhead  to 
hear  and  determine  an  application  with 
regard  to  the  renewal  of  licence. 

From  the  affidavit  of  the  justices  the 
facts  of  the  case  appeared  to  be  as  follows  : 

At  the  general  annual  licensing  meeting 
for  the  borough  of  Birkenhead  held  on 
February  1st  of  this  year,  the  chairman 
announced  that  the  committee  would  ask 
the  licensed  victuallers  of  the  borough  to 
give  certain  undertakings  on  the  renewal  of 
their  licences,  and  that  the  applications  for 
renewal  would  be  adjourned,  and  that 
notices  to  that  effect  would  be  served  on 
the  registered  owners  of  the  premises.  On 
February  12th  a  notice  was  served  on 
Messrs.  Walker  <fe  Co.,  the  owners  of  the 
Commercial  Hotel  in  Birkenhead,  stating 
that  licensed  persons  would  be  required  to 
give  to  the  justices  upon  the  renewal  an 
undertaking  to  observe  certain  conditions. 
The  conditions  were  six  in  number,  and  it 
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was  not  suggested  that  any  of  tbem  were 
unreasonable.  At  the  adjourned  meeting 
of  the  committee  on  February  15th,  the 
owners  of  the  Commercial  Hotel  and  the 
owners  of  all  the  other  licensed  houses  in 
Birkenhead  refused  to  give  their  assent  to 
the  licensees  giving  the  required  under- 
taking. The  chairman  thereupon  stated 
that  the  whole  of  the  licences  would  be 
renewed  and  would  be  in  the  hands  of  the 
clerk  to  the  licensing  justices,  and  would  be 
delivered  by  him  to  the  licensees  on  their 

fiving  to  the  clerk  the  undertakings  which 
ad  been  printed  on  the  back  of  each  of  the 
licences.  The  meeting  was  then  adjourned 
until  March  1st.  At  the  adjourned  meet- 
ing the  chairman  again  stated  definitely 
that  the  licences  were  not  refused,  and  that 
they  might  be  obtained  by  the  respective 
licensees  upon  giving  the  undertakings 
required.  Roberts,  the  tenant  of  the  Com- 
mercial Hotel,  applied  to  the  clerk  to  the 
justices  for  his  licence,  but  as  he  refused  to 
give  the  undertaking  required  the  licence 
was  not  handed  to  him.  Upon  these  facts 
a  rule  nisi  was  granted  at  tne  instance  of 
the  tenant  and  owners  of  the  Commercial 
Hotel  calling  upon  the  justices  to  show 
cause  why  a  writ  of  mandamus  should  not 
issue  commanding  them  to  deliver  up  to 
Roberts  his  renewal  licence  in  respect  of  the 
Commercial  Hotel ^  and  also  a  rule  nisi 
calling  on  the  justices  to  show  cause  why 
they  should  not  hold  an  adjourned  meeting 
to  bear  and  determine  the  application  of 
Roberts  according  to  law. 

Asquith,  K.C..  F.  Low,  K.C.,  and  Shep- 
herd Little,  for  tne  justices,  showed  cause. — 
There  are  two  rules  for  a  m^andamus  to  the 
justices  in  this  case.  The  first  is  to  hold  a 
further  adjourned  hearing  and  determine 
the  case  of  the  applicants  according  to  law, 
and  the  second  to  deliver  up  to  the  appli- 
cant his  licence  free  from  the  condition 
endorsed  upon  it  by  order  of  the  justices. 
The  real  question  in  this  case  is  whether 
the  licensing  justices  have  power  under  the 
Licensing  Act,  1904,  to  require  persons 
applying  for  renewals  of  existing  on  licences 
to  give  rea.sonable  undertakings  as  a  condi- 
tion of  the  renewal  of  such  licences.  It  is 
admitted  in  this  case  that  the  conditions 
required  by  the  justices  are  reasonable 
conditions,  and  if  they  were  not  reasonable 
an  appeal  would  lie  to  quarter  sessions.  It 
has  long  been  the  practice  for  justices  to 
require  undertakings  of  this  descnptionupon 
the  renewal  of  a  licence,  and  s.  9  (1)  (2), 
recognises  the  practice,  and  sub-s.  (2)  lays 
down  certain  provisions  which  the  justices 

192 


69  J.  P.  184. 

are  to  observe  when  they  ask  for  such 
undertakings  in  order  to  protect  the  regis- 
tered owner  of  the  house.  No  intelligible 
meaning  can  be  given  to  those  sub-sections, 
unless  it  is  assumed  that  the  justices  have 
such  power.  If  the  licence  holder  has  only 
to  refuse  to  give  any  such  undertaking  and 
yet  obtain  his  licence,  then  he  would  escape 
any  penalty  on  breaking  the  terms  of  such 
undertaking  jis  are  set  out  in  sub-s.  (1)  of 
section  9.  Under  those  circumstances 
no  licence  holder  would  ever  be  foolish 
enough  to  give  any  such  undertaking,  and 
sub-s.  (1)  would  only  apply  to  such  persons 
as  have  given  such  undertakings  before 
the  passing  of  the  Act,  and  as  they  would 
refuse  to  renew  the  undertaking,  the  section 
in  a  short  time  would  become  utterly  use- 
less. The  power  of  justices  to  impose  such 
conditions  has  never  before  been  que.stioned. 
Under  the  Act  of  1902,  which  empowers 
justices  to  insist  on  structural  alterations  a» 
a  condition  of  a  renewal  of  an  existing  on- 
licence,  the  requisitions  of  the  justices  in 
such  cases  are  orders  and  not  undertakings 
given  by  the  licence  holders.  It  is  true  that 
collateral  undertakings,  such  as  the  pay- 
ment of  a  sum  of  money  in  B.y,  Soumian^ 
[1898]  1  Q.  B.  663 ;  62  J.  P.  374,  have  been 
held  to  be  illegal,  but  the  condition  in  that 
case  was  merely  collateral  and  had  no  real 
connection  with  the  conduct  of  the  business. 
A.  H.  Bodkin  (F.  E,  Smith  with  him),  for 
the  owners.— Up  to  the  Licensing  Act, 
1904,  the  justices  had  no  power  to  impose 
conditions  at  all  on  the  renewal  of  a  licence. 
Under  s.  49  of  the  Licensing  Act,  1872,  the 
applicant  might  ask  that  his  licence  should 
be  made  a  six-day  licence,  and  under  s.  7  of 
the  Act  of  1874  he  might  applv  to  the 
licensing  justices  to  insert  a  conaition  in 
his  licence  that  he  should  close  the  premises 
one  hour  earlier  at  night  than  that  at  which 
the  premises  would  otherwise  have  to  be 
closed.  Those  were  the  only  two  legal 
conditions  which  could  be  imposed,  and 
then  only  at  the  request  of  the  applicant. 
There  is  no  elasticity  in  the  forms  of  such 
application.  It  is  true  the  justices  have 
been  in  the  habit  of  getting  undertakings, 
but  such  undertakings  are  merely  voluntary, 
and  that  is  recognised  by  the  language  of 
subs.  (2)  of  s.  9  of  the  Act  of  1904,  where 
the  justices  "ask"  a  licence  holder  to 
"pive"  an  undertaking.  Such  language  is 
wholly  inapplicable  to  a  condition  which 
can  legally  be  enforced  by  the  justices.  If 
the  undertaking  is  not  given  the  justices 
must  renew.  There  is  no  sanction  in  any 
of  the  Acts  for  the  refusal  to  give  such  an 
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andertakiDg.    Section  28  of  the  Alehouse 
Act,  1828,  governs  the  right  of  appeal  to 

auarter  sessions.  There  is  no  appeal  as 
tie  reasonableness  of  the  condition.  A 
person  is  none  the  less  a  fit  person  to  carry 
on  a  house  if  he  refuses  to  give  an  under- 
taking, but  carries  on  the  house  in  accord- 
ance with  the  justices'  suggestions. 

Pickfordy  K.C.,  and  Righy  Swift^  for  the 
tenant. — There  is  no  power  in  the  justices 
to  insist  upon  a  condition.  The  word 
"  reasonable "  was  inserted  in  s.  9  because 
compensation  ou^ht  to  be  given  where 
unreasonable  conditions  have  been  asked 
for  and  given^  which  it  is  impossible  to 
fulfil,  and  so,  if  such  condition  is  broken, 
the  licence  holder  can  escape  the  penaltv 
of  having  his  house  deemed  to  be  an  "  ill- 
conducted  house,''  b}'  showing  that  the 
condition  was  an  unreasonable  one.  The 
justices  here  have  attached  conditions  to 
the  renewal  and  not  "asked"  the  licence 
holder  to  "give"  an  undertaking.  The 
language  is  quite  different  in  s.  4  of  the  Act 
which  empowers  justices  to  "attach"  "con- 
ditions" to  the  grant  of  new  on-licences. 
If  the  argument  on  the  other  side  is  correct 
the  holder  of  an  existing  licence  would  be 
worse  off  than  an  applicant  for  a  new 
licence,  for  he  has  alreadv  invested  money 
in  the  house  and  then  has  to  submit  to 
conditions  which  were  not  contemplated  at 
the  time  the  licence  was  originallv  granted 
to  him.  The  legislature  have  avoided  giving 
justices  the  power  to  attach  conditions  to  a 
renewal. 

Alverstone,  L.C.J.~In  the  first  case 
that  was  moved  by  Mr.  Avory^  I  think  the 
objection  taken  must  prevail.  Subs.  (2)  of 
8.  9,  coupled  with  s.  1  of  the  Act  of  1904, 
modifies  and  alters  the  powers  and  jurisdic- 
tion of  the  justices  in  connection  with  the 
renewals  of  licences  under  ordinary  circum- 
stances. Those  I  have  to  consider  in 
connection  with  the  other  case  that  has 
been  argued.  Sub-s.  (3)  expressly  keeps 
alive  the  provisions  of  s.  8  of  the  Act  of  1869 
with  regard  to  beerhouses  licensed  before 
1869,  and  savs  that  those  provisions  are  to 
be  sustituted  for  the  grounds  mentioned  in 
this  Act,  as  the  grounds  on  which  the 
power  to  refuse  renewal  of  an  existing 
licence  is  reserved  to  the  justices.  I  think 
to  a  certain  extent  that  has  a  bearing  upon 
the  case  I  have  to  consider  in  a  moment, 
but  it  seems  to  me  that  in  any  view  with 
regard  to  the  old  beerhouses  the  power  of 
the  justices  is  still  confined  to  the  earlier 
legislation,  and  nothing,  either  directly  or 
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by  implication,  found  to  be  a  ground  for 
refusal  under  the  Act  of  1904  is  to  be  added 
to  those  previously  existing  grounds  of 
objection.  I  think,  therefore,  that  in  that 
case  the  rule  must  be  made  absolute.  Now 
the  other  two  cases  raise  a  question  which, 
I  am  bound  to  say,  after  the  able  arguments 
of  Mr.  Pickford  and  Mr.  Bodkin,  has  raised 
a  considerable  doubt  in  my  mind  upon  the 
drafting  of  this  Act  of  Parliament,  but 
wishing  and  feeling  that  we  ought  in  this 
kind  of  legislation,  where  we  can  see  what 
seems  to  be  the  clear  intention  of  the  legis- 
lature and  the  purpose  intended  to  be 
carried  out,  to  give  effect  to  it,  I  think  we 
ought  not  to  defeat  that  puri)ose  and  to 
give  a  decision  which  would  destroy  the 
powers  which,  I  think,  have  clearly  been 
given,  by  relying  or  by  acting  upon  a  very 
limited  view  of  the  actual  meaning  of  the 
words,  although  I  admit  that  the  words 
which  are  usea  do  ^ive  ground  for  the  argu- 
ment which  Mr.  Ptckford  and  Mr.  Bodkin 
urged  before  us.  I  think  that  this  legisla- 
tion cannot  be  understood  without  bearing 
in  mind  the  existing  practice  which  was  well 
known  and  has  been  correctly  stated,  I  have 
no  doubt,  by  Mr.  Bodkin  when  he  referred 
historically  to  what  was  the  position  of 
matters  prior  to  the  passing  of  this  Act. 
With  regard  to  statutory  conditions,  I 
believe  he  is  right  in  saying  that  there  are 
only  the  two,  namely,  that  which  was 
enacted  by  s.  49  of  the  Act  of  1872  in  regard 
to  closing  on  Sundays  or  a  six-days'  licence, 
and  by  s.  7  of  the  Act  of  1874,  in  regard  to 
the  earlier  hours  of  closing.  But  there  had 
been,  as  is  admitted  by  Mr.  Bodkin  in  stat- 
ing the  case  for  the  owner  of  these  houses,  a 
long  and  well  known  existing  practice, 
whereby  the  justices  have  been  in  tne  habit 
of  saying  to  a  man  who  came  for  a  renewal 
"Will  you  enter  into  this  undertaking?" 
and  I  expect  in  many  cases  "We  shall 
require  you  to  enter  into  an  undertaking  if 
we  are  going  to  grant  you  this  licence." 
Now  we  are  pressed  to  say  that  all  those 
undertakings  are  to  be  regarded  as  voluntarv 
undertakings,  and  as  undertakings  which 
would  have  no  effect,  as  they  had  certainly 
no  effect  in  law,  except  that  they  could  1>b 
considered  again  when  the  subsequent  appli- 
cation was  made  by  the  same  person  for  a 
renewal.  Now,  dealing  with  the  matter  as 
a  mere  question  of  law,  to  a  certain  extent 
I  agree,  but  I  think  that,  inasmuch  as  in 
the  majority  of  these  cases  the  statement 
made  by  the  bench  that  they  would  require 
an  undertaking  to  be  given  would  practi- 
cally mean  a  statement  that  the  licence 
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would  not  be  renewed  unless  the  under- 
taking was  given,  the  practice  had  become 
stereotyped  and  is  really  proved  in  this 
case  so  far  as  the  previous  history  of  these 
numerous  licences  in  Birkenhead  is  con- 
cerned.   The  magistrates  on  renewal  ob- 
tained by  the  undertaking  of  the  licensees 
that  which  amounts  to  a  condition,  because 
the  undertaking  was  such  that  they  would 
not  have  got  their  licences  renewed  unless 
they  had  ^ven  the  undertaking.    NoWj  if 
one  appreciates  that  state  of  things,  I  think 
it  is  quite  possible  to  see  how  the  framers 
of  this  Act  (and  I  have  no  doubt  it  was  a 
very  hotly  contested  Bill  in  the  House  of 
Commons)  possibly  slij^ped  into  the  use  of 
an  expression  which,  if  construed  in  the 
strict  sense  that  Mr.  Pick/ord  asks  us  to 
construe  it  in,  would  have  the  effect  of 
destroying  what  I  may  call  the  old  practice, 
which  they  certainly  did  not  intend  to  do, 
and  making  this  particular  legislation  of  no 
effect.    I  tnink  one  requires  to  look  at  the 
whole  Act.    By  sub-s.  (1)  of  s.  1  the  l^s- 
lature  withdrew  from  the  licensing  justices 
the  question  of  what  I  may  call  general 
discretion,  but  left  to  them  the  power  of 
refusal  to  renew  on-licences  on  the  ground 
that  the  premises  had  been  ill-conaucted, 
or  were  structurally  deficient  or  structu- 
rally unsuitable,  or  grounds  connected  with 
the  character  or  fitness  of   the  proposed 
holder  of  the  licence.    Therefore,  what  I 
may  call  the  character  of  the  individual 
house,  apart  from  the  question  of  the  num- 
ber of  public-houses  in  the  neighbourhood, 
and  the  conduct  of   that  house  and  the 
chaiucter  of  its  applicant  or  holder,  were 
still  left  to  the  justices.    Then  we  come  to 
sub-s.  (2)  of  s.  9  which  modifies  and  to  a 
certain  extent  extends  the  purview  and  the 
operation  of  the  words   "ill  -  conducted." 
The  section  provides  if  the  justices  of  a 
licensing  district  refuse  to  renew  an  exist- 
ing licence  on  the  ground  (I  am  leaving  out 
unnecessary  words)  that  tne  holder  of  the 
licence  has  failed  to  fulfil  an^r  reasonable 
undertaking  given  to  the  justices  on  the 
grant  or  renewal  of  the  licence,  the  justices 
shall  be  deemed  to  have  refused  the  licence 
on  the  ground  that  the  premises  have  been 
ill-conducted.     Now,  stopping  there,  Mr. 
Pickfard  asks  us  to  say  that  section  is  only 
intended  to  apply  to  a  case  in  which  the 
justices  have  asked  the  publican  to  give  an 
undertaking  and  the   publican   has   been 
Quite  willing  to  give  it,  and  that  therefore 
the  licence  has  been  granted,  with  the  con- 
sent of  the  publican,  with  that  undertaking. 
Then  it  is  said  whatever  the  undertaking 
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niay  have  been,  if  in  a  subsequent  year  the 

Ctices  find  that  the  holder  of  the  licence 
failed  to  fulfil  that  undertaking,  then 
they  can  decide  that  the  premises   have 
been  ill-conducted.      Now,  I  agree,  as  I 
have  said,  that  taken  bv  itself  and  apart 
from  what  I  may  call  tne  recognised  and 
existing  practice,  the  words  "  any  reason- 
able undertaking  ^ven"  are  open  to  the 
constniction  Mr.  Pickford  puts  upon  them 
I  am  bound  to  say  it  seems  to  me  to  make 
the  legislation  absolutely  worthless,  and  I 
agree  entirely  with  what  my  brother  Wills 
put  in  the  course  of  the  argument.    I  can- 
not conceive,  having  regard  to  the  conse- 
quences of  this  Act  with  regard  to  compen- 
sation, anybody  giving  an   undertaking  if 
he  could  get  his  licence  without  it ;  but  I 
am  bound  to  say  that  the  other  words  of 
the  section  seem  to  me  to  make  the  matter 
reasonably  clear  "  Provided  that  where  the 
justices,  on  an  application  for  the  renewal, 
of  an  existing  on-licence,  ask  the  licence 
holder  to  give   an   undertaking."      Now, 
again,  I   do   not   think    the   langua^  is 
happily  chosen  ;  asking  the  licence  holder  to 
give  an  undertaking,  if  read  shutting  one's 
eyes  to  the  existing  practice,  does  convey 
the  idea  of  asking  a  man  to  g[ive  something 
he  is  willing  to  give,  but  I  think  when  you 
remember  that,  practically  speaking,  the 
licences  would  not  have  been  renewed  in 
old  days  unless  these  undertakings  were 
given,  the  force  of  that  argument  as  to  con- 
struction is  to  a  large  extent  weakened. 
But  then  the  following  words  are  very  im- 
portant.    The  justices  are  to  adjourn  the 
hearing  of  the  application  and  cause  notice 
of  the  required  undertaking  to  be  served  on 
the  registered  owner.    I  cannot  help  think- 
ing that  the  draftsman  of  this  Act  of  Par- 
liament in  using  the  word  "  required,"  pro- 
bably from  the  change  of  language,  had  in 
his  mind  what  the  existing  practice  showed: 
that  it  was  something  which  the  justices 
required  the  licensee  to  give  as  a  condition 
of  his  renewal.    I  am  not  using  the  word 
^*  condition "  in  the  technical  sense  but  in 
the  sense  of  a  term  or  condition  which  the 
magistrates  would  impose  or  else  the  man 
would  not  get  his  licence  renewed.    There 
is  another  broad  view  which  seems  to  me  to 
confirm  that  view.    The  undertaking  is  not 
made  to  depend  solely  on  the  consent  of  the 
licensee.    It  is  possible,  indeed  I  go  further 
and  say  it  is  probable,  as  Mr.  Bodkin  put 
it,  that  the  publican  will  promise  almost 
anything  to  get  his  licence  renewed.    But 
in  order  that  the  consequences  must  fol- 
low it  must  be  a  reasonable  undertaking,    t 
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and  that  question  of  reasonableness  must 
be  considered  by  the  justices  when  they 
impose  it,  and  will  probably  have  to 
be  considered  again  when  some  question 
arises,  it  may  be  on  appeal,  if  the  licence  is 
subsequently  declinea  to  be  renewed  be- 
cause of  a  failure  to  fulfil  a  reasonable 
undertaking.  Then,  further,  the  justices 
must  a4Joum  the  hearing  in  order  that  the 
owner  may  have  a  voice  in  the  matter.  I 
agree  that  the  mere  a4Joumment  in  order 
that  the  owner  may  have  a  voice  in  the 
matter  might  also  be  of  value  in  connection 
with  what  I  may  call  purely  voluntary 
undertakings ;  but  taking  the  whole  section 
together  it  seems  to  me  to  point  to  a  duty 
imposed  upon  the  justices  to  see  that  they 
only  ask  for  a  reasonable  undertaking,  and 
I  cannot  help  feeling  that  the  words  "  ask 
the  licence  holder  to  give"  are  used  in  the 
same  sense  as  the  word  "required"  in  the 
words  which  immediately  follow  pointing 
to  a  requirement  by  the  justices  as  a  con- 
dition of  granting  the  ficence.  I  come, 
therefore,  to  the  conclusion  that  the  justices 
have  jiot  the  power  to  say,  "If  we  renew 
this  licence  you,  the  licensee,  must  give 
this  reasonable  undertaking,  subject  to  the 
owner  being  heard  as  to  question  of  its 
being  reasonable,"  and  in  this  particular 
case  no  question  of  reasonableness  arises. 
Now  we  are  asked  to  say  that  that  view  is 
not  correct,  because  Mr.  Fickford  urges  that 
&  4  of  the  Act  uses  the  wora  "  conditions  " 
on  the  granting  of  a  new  licence,  and  he 
says  if  they  had  meant  to  use  the  word 
"undertaking"  in  the  sense  that  I  have 
indicated,  we  should  have  found  the  word 
"conditions."  I  am  bound  to  say  I  think 
the  word  "conditions"  in  s.  4  really  refers 
to  conditions  with  regard  to  the  payments 
to  be  made  and  the  tenure  of  the  property 
and  have  in  view  the  other  sections  of  the 
Act,  namely,  those  which  provide  for  se- 
curing to  the  public  monopoly  value  and 
bear  upon  the  question  of  what  compensa- 
tion is  going  to  be  paid.  It  is  quite  true 
that  in  s.  4  (a)  the  words  appear  "  having 
regard  to  proper  provision  for  suitable 
premises  and  good  management."  Those 
words  being  inserted  parenthetically,  in  my 
opinion,  do  not  mean  that  those  conditions 
are  to  refer  to  the  management  of  the 
licensed  premises,  but  to  the  other  condi- 
tions which  have  to  be  borne  in  mind,  viz., 
the  necessity  of  the  premises  being  suit- 
able, and  the  necessity  of  the  premises 
being  properly  managed.  I  ought  also  to 
have  read  the  words  "  and  as  to  any  other 
matters  as  they  think  proper  in  the  inte- 
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rests  of  the  public."  I  quite  agree  that, 
taken  by  themselves,  it  is  (^uite  possible  to 
say  that  the  other  matters  in  the  interest  of 
the  public  might  also  include  the  proper 
management  of  the  public  house  or  tne  im- 
position of  such  conditions  as  might  tend 
m  the  same  direction  as  these  to  which  we 
are  now  referring.  I  do  not  think  that  s.  4 
was  intended  to  touch  the  subject-matter 
we  are  now  dealing  with.  I  therefore  come 
to  the  conclusion  that  the  fair  reading  of 
sub-s.  (2)  of  s.  9  is  that  the  justices  may 
require  a   reasonable   undertaking   to   be 

?:iven.  I  have  taken  this  view  after  the 
nil  argument  we  have  heard,  and  if  I  am 
wrong  and  a  narrow  construction  is  to  be 
put  upon  this  language  I  think  it  must  be 
done  oy  a  higher  authority  than  I  possess. 
It  seems  to  me  we  ou^ht  not  to  reduce 
this  legislation  to  nothing,  cus  it  certainly 
would  do  if  this  very  close  criticism  of  the 
language  of  the  sub-section  is  taken,  when 
we  can  see  that  which  is  a  plain  and  mani- 
fest purpose  in  the  legislature  and  the 
words,  particularljr  the  word   "required," 

rint,  as  I  have  said,  to  other  things.  Now, 
have  had  some  doubt  as  to  whether  or 
not  the  magistrates  have  so  acted  that  we 
ought  to  discharge  this  rule.  It  seems  to 
me,  as  was  pressed  upon  us  in  the  last 
argument  adaressed  to  us,  that  there  was 
some  ground  for  contending  that  they  had 
not  refused  to  renew  the  licences,  but  we 
have  always  considered  in  this  court,  and 
we  have  acted  upon  it  in  more  than  one 
case,  that  a  renewal  with  a  condition 
attached  to  it  is  a  conditional  renewal,  or 
it  may  be  put  as  a  conditional  refusal  if  the 
condition  is  not  complied  with.  I  must 
say,  speaking  for  myself,  that  I  have  no 
doubt  an  appeal  would  have  laid  in  respect 
of  this  imposition  of  this  term  upon  the 
renewal,  if  I  am  not  right  in  that,  of 
course,  then  some  (juestion  may  arise  as  to 
whether  or  not  the  justices  have  sufficiently 
refused  this  licence  to  enable  an  appeal  to 
lie.  I  think  they  have,  but  I  point  out 
that  no  substantial  harm  is  done  because  of 
course  this  question  can  be  raised  again. 
The  appellants  have  thought  fit  to  let  the 
time  for  appealing  go  by.  I  do  not  myself 
think  there  is  any  doubt  that  an  appeal 
would  have  lain,  but  entertaining  the  view 
that  I  do  entertain,  that  the  justices  had 
the  power  to  do  what  they  have  done  in 
this  case,  I  do  not  think  I  ought  to  order 
them  to  re-hear  the  case  simply  upon  the 
ground  that  they,  in  the  particular  way  in 
which  they  have  acted,  have  prevented 
the  present  applicants  for  the  rule--from       t 
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pursuing  their  rights,  especially  when  I  re- 
member that  they  have  allowed  the  time  for 
appealing  to  go  by.  I  think,  therefore,  we 
ought  not  to  allow  the  case  to  go  back  and 
be  re-heard,  and  that  these  rules  should  be 
discharged.  I  should  just  like  to  say  with 
regard  to  both  cases  tnat  I  think  the  case 
of  B.  V.  Bowman^  supra^  is  binding  upon 
us.  I  think  it  is  right,  if  I  mav  venture 
respectfully  to  say  so.  If  we  had  come  to 
the  conclusion  that  there  had  been  no  de- 
termination except  the  imposition  of  an 
unlawful  and  vltra  vires  condition,  I  think 
we  should  have  had  power  to  send  back  the 
case  to  be  re-heard,  which  in  this  case 
would  have  been  equivalent  to  a  mandamus 
practically  telling  the  magistrates  to  renew 
the  licence.  Therefore  in  anything  I  have 
said  I  do  not  throw  any  doubt  on  the  power 
of  this  court  to  send  back  a  case  where  the 
justices  who  have  heard  and  determined  the 
case  have  imposed  as  a  part  of  their  judg- 
ment a  term  which  we  should  think  beyond 
their  jurisdiction.  For  these  reasons,  how- 
ever, 1  have  come  to  the  conclusion  that  in 
this  very  important  matter  the  grounds 
upon  which  tnese  rules  were  granted  fail, 
and  that  the  rules  must  be  discnarged  with 
costs. 

Wills,  J. — 1  am  of  the  same  opinion 
with  regard  to  both  cases.  In  the  first  I 
have  nothing  to  add  to  what  my  lord  has 
said  because  it  appears  to  me  that  sub-s.  (3) 
of  s.  9  of  the  Act  of  1904  is  clear,  definite 
and  unmistakeable,  and  that  in  the  circum- 
stances of  the  house  which  is  a6fected  by 
this  decision  the  magistrates  had  no  power 
to  refuse  the  licence  except  upon  one  of 
four  grounds  mentioned  in  s.  8  of  the  Act 
of  1869.  There  is  no  more  to  be  said  upon 
that  case.  With  regard  to  the  other  case, 
it  undoubtedly  raises  a  question  of  very 
considerable  difiiculty — a  difiicidt^  arising 
from  the  imperfect  draughtmanship  of  the 
Act,  imperfect  very  likely  owing  to  the  cir- 
cumstances under  which  Acts  of  Parliament 
are  passed  in  England  which  so  often  make 
it  absolutelv  impossible  that  the  whole 
legislation  should  be  carefully  collated  at 
the  time  the  Act  is  passed  and  reduced  into 
an  absolutely  harmonious  expression.  I 
am  very  much  pressed  in  my  own  judguient 
in  this  matter  by  two  circumstances.  The 
first  is.  that  if  we  were  to  read  s.  9  as  we 
are  called  upon  to  read  it  by  Mr.  Pickf(yrd 
and  Mr.  Bodkin^  as  far  as  renewals  are  con- 
cerned the  Act  of  Parliament  in  this  section 
is  8imi)ly  an  extravagantly  idle  piece  of 
legislation,  because  I  cannot  get  into  the 
frame  of  mind  which  Mr,  PicKford  appears 
196 


69  J.  P.  184. 

to  be  on  the  matter,  that  there  will  be  any 
possibility,  if  his  construction  is  right,  of 
anybody  ever  giving  an  undertaking  of  this 
character  in  the  future.  How  can  it  be? 
The  effect  of  giving  such  an  undertaking 
would  be  simply  tnisj  that  where  it  was 
given  if  the  undertaking  during  the  cur- 
rent year  of  the  licence  was  broken,  the 
magistrates  would  be  at  liberty,  when  the 
next  period  of  renewal  came,  to  refuse  to 
renew  the  licence  under  circumstances  which 
would  prevent  compensation  from  attaching 
to  the  suppression  of  the  licence.  On  the 
other  hand,  if  the  applicant  did  not  give  the 
undertaking  he  would  be  subject  to  no  such 
disability  or  no  such  disadvantage,  and 
looking  at  what  average  human  nature  is,  I 
cannot  conceive  that  anybody  would  be 
fool  enough  to  give  such  undertaking  if  it 
were  not  compulsory  when  the  only  conse- 
quence, so  far  as  nis  own  interests  were 
concerned,  would  be  to  subject  him  to  a 
very  substantial  disadvantage.  Therefore, 
it  seems  to  me,  it  would  reduce  that  piece 
of  legislation  to  an  absolute  absurdity  or  to 
a  piece  of  legislation  which  would  only  be 
applicable  to  the  existing  licences  which 
were  actually  current  at  the  time  the  Act 
was  passed.  Nobody  can  doubt  who  reads 
this  Act  that  it  is  meant  to  last  for  more 
than  a  year  and  that  in  all  its  provisions  it 
is  intended  to  create  a  fresh  or  altered 
scheme  which  is  to  operate  until  the  Act  is 
either  abolished  and  repealed  or  amended. 
I  cannot  think  that  any  construction  which 
would  drive  us  to  such  a  consequence  as 
that  can  be  right  unless  it  is  aosolutely 
impossible  to  interpret  the  language  in  any 
other  sense.  Now  the  second  consideration 
which  presses  upon  my  mind  which,  I  think, 
concluaes  the  whole  thing,  is  the  use  of 
that  word  "required*'  in  the  second  part 
of  sub-s.  (2).  That  provides  that  "  wnere 
the  justices,  on  an  application  for  the  re- 
newal of  an  existing  on-licence,  ask  the 
licence  holder  to  give  an  undertaking  as 
aforesaid,  they  shall  adjourn  the  hearing  of 
the  application  and  cause  notice  of  the  re- 
quired undertaking  to  be  served  upon  tiie 
registered  owner  of  the  premises"  who  is 
to  be  heard  upon  it  Well,  "required 
undertaking"  means  what  it  says  —  an 
undertaking  which  they  have  required. 
How  can  they  be  said  to  require  that  which 
they  have  no  power  to  enforce  in  any  way, 
either  directly  or  indirectly]  "Required"  is  a 
word  which  connotes  and  implies  the  exist- 
ence of  some  means  or  other  of  making  the 
requirement  operative.  It  is  quite  true 
that  before  that  the  expression  is  used 
"  the  undertaking  which  is  given  "  and  **  tlwrr  I  p 
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undertakinff  T^rhich  is  asked  for,"  but  in  the 
same  breath,  after  using  the  expression  of 
"asks  the  licence  holder  to  give  an  under- 
taking," they  call  it  the  required  under- 
taking, and  I  cannot  doubt  from  those  two 
sets  of  expressions  that  the  scheme  of  the 
Act  and  the  necessity  of  giving  it  some  in- 
telligible operation  and  effective  operation 
makes  it  necessary  to  treat  the  word  "  re- 
quired **  as  being  the  dominating  word.  I 
need  not  go  again  into  the  history  of  the 
matter  and  the  way  in  which  these  under- 
takings came  to  be  given,  to  which  my  lord 
has  referred,  except  for  the  purpose  of  say- 
ing it  does  explain  how  phraseology  should 
have  run  to  a  certain  extent  into  a  wrong 
groove.  But  it  seems  to  me  that  the  diffi- 
culties which  were  and  are  created  by  the 
use  of  these  expressions  which  point  to 
something  voluntary  on  the  part  of  the 
licence  holder  are  corrected  and  done  away 
with  by  the  part  of  the  phraseology  which 
speaks  of  the  required  undertaking.  Now 
of  whom  is  it  required  ?  It  is  not  required 
of  the  owner  of  tne  property— it  is  required 
of  the  licence  holders.  The  owner  of  the 
propjerty  has  the  right  to  be  heard  upon  it, 
but  it  is  the  licence  holder,  after  the  owner 
of  the  property  has  been  heard  as  to  the 
proprietv  of  the  undertaking  which  \&  re- 
quired from  the  licence  holder,  who  is  to 
^ve  the  undertaking,  and  the  licence  holder, 
if  not  prevented  by  his  landlord,  clearly  is 
not  likely  at  all  to  make  any  objection  to 
giving  an  undertaking  if  he  cannot  get  his 
licence  without  it.  It  is  rather  a  matter  of 
form  than  anything  else,  whether  the  proper 
way  of  lookmg  at  it  is  that  the  magis- 
trates having  a  power  to  require  have 
really  the  power  to  attach  a  condition  to 
the  licence,  or  whether  the  proper  way  of 
looking  at  it  \&  that  they  are  not  bound  to 
act  by  way  of  granting  the  licence  which 
they  are  disposed  to  grant.  They  are  not 
bound  to  act.  I  do  not  say  they  can  refuse, 
but  they  are  not  bound  to  act  until  the 
undertaking  is  given.  That  is  a  pure 
matter  of  form,  and  that  is  only  material  to 
my  mind  for  the  purpose  of  saying  whether 
in  this  second  case  the  proper  way  is  to 
consider  that  the  licence  has  been  refused, 
and  therefore  there  is  an  appeal  on  that 
ground,  or  whether  the  proper  way  of  re- 
garding it  is  that  an  undertaking  has  been 
ordered  to  be  given,  as  to  which,  equally  to 
my  mind,  an  appeal  will  lie,  because  it  is 
essentially  a  thing  which  touches  the  grant- 
ing of  the  licence  or  the  renewal  of  the 
licence.  Therefore  it  is  one  of  those  deci- 
sions of  the  magistrates  by  which  the 
appellant  is  aggrieved,  if  conditions  which 
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are  unreasonable  are  imposed.  The  very 
use  of  that  word  "  reasonable  "  in  the  first 
part  of  the  section  shows,  I  think,  clearly 
what  the  undertaking  is  to  be.  It  is  to  be 
a  judicial  act  of  the  magistrates  and  not  to 
be  a  mere  voluntary  act  of  the  licence 
holder.  I  think  this  provision  which  is  in 
substance  that  the  final  consequence  of  any 
act,  unless  the  undertaking  is  given,  shall 
depend  upon  whether  this  requirement  has 
been  reasonable  or  not  is  certainly  curious, 
because  in  one  sense  and  under  certain  cir- 
cumstances it  is  making  a  petty  sessional 
court  of  one  year  a  court  of  appeal  from  a 
petty  sessional  court  of  last  year.  But  if 
that  is  so  it  is  an  additional  security  which 
is  given  to  the  holder  of  the  licence  and  to 
the  owner  of  the  property,  and  it  is  an 
additional  reason,  I  think,  for  saying  that 
an  appeal  lies  in  respect  of  the  terms  of 
the  undertaking  whicn  has  been  required 
as  to  whether  tney  are  reasonable  or  not. 
For  these  reasons  I  agree  with  my  lord. 
Notwithstanding  the  difficulty  is  created  by 
an  unfortunate  use.  I  think,  of  certain 
phrases  in  the  Act,  I  have  come  to  the  con- 
clusion that  we  should  be  doing  wrong  if  we 
did  not  do  our  best  to  give  a  reasonable 
construction  to  it.  and  that  we  ought  to 
prevent  that  whicn  certainly  seems  to  be  a 
beneficial  legislation  under  s.  9  from  being 
frittered  away  and  rendered  really  a  laugh- 
ing-stock rather  than  a  useful  piece  of 
legislation. 

Kennedy,  J. — I  am  of  the  same  opinion. 
I  say  nothing  further  as  to  the  first  case  of 
Rex  V.  Grimtmde,  because  nothing  really 
recjuires  me  to  do  so.  My  lord  has  expressed 
a  judgment  upon  that  m  which  I  entirely 
concur.  Nor  with  regard  to  the  second  case 
shall  I  say  more  than  two  things.  It  is  a 
case  of  difficulty  owing  to  the  construction 
and  the  language  of  portions  of  the  sections 
as  they  appear  in  the  Act  of  Parliament,  but 
I  myself  concur  entirely  with  my  lord  in  the 
view  that  has  been  taken  that  in  substance 
the  only  reasonable  way  of  construing  the 
sections,  and  especially,  of  course,  the 
second  sub-section  of  s.  9,  is  the  construc- 
tion which  my  lord  and  my  brother  Wills 
have  put  upon  it.  I  just  wish,  however,  in 
regara  to  it  to  add  a  few  words  as  to  a  point 
upon  which  Mr.  Pickford  in  his  very  clear 
argument  laid  especial  stress.  He  referred 
to  the  provisions  in  the  same  Act  of  Parlia- 
ment, namely,  s.  4  (2),  which  deals  with  the 
granting  of  a  new  on-licence  and  the 
appending  to  the  grant  of  certain  condi- 
tions. His  argument  was  that  it  seemed 
unreasonable   that,    with    regard    to    the.QTp 
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powers  of  the  lustices  on  granting  a  new 
licence  where  tney  might  attach  conditions, 
there  was  no  such  provision  as  is  to  be 
found  in  s.  9  (2),  that  if  those  provisions  are 
not  fulfilled  the  justices  shall  oe  deemed  to 
have  refused  the  licence  on  the  ground  that 
the  premises  have  been  ill-conducted;  in 
other  words,  that  it  is  unreasonable  tliat  in 
s.  9,  with  re^nard  to  a  renewal,  there  should 
be  a  result  which  is  not  appended  in  terms 
by  the  statute  to  a  non-mliilment  of  con- 
ditions which  the  justices  mav  impose  in 
granting  a  new  on-licence  under  s.  4.  To 
my  mind,  upon  consideration,  it  appears  to 
me  that  there  is  really  nothing  in  that 
argument,  and  for  this  reason,  that  with 
regard  to  the  conditions  which  may  be 
imposed  under  s.  4.  there  is  no  limitation  in 
the  Act  as  to  the  character  of  the  conditions. 
There  the  justices  may  attach  to  the  grant 
of  the  licence  such  conditions  as  they  think 
proper.  There  is  no  protection,  if  I  may  so 
call  it,  or  limitation,  if  that  word  be  pre- 
ferred, such  as  appears  in  s.  9,  which  is  the 
only  case  in  whicn  the  serious  consequences 
mentioned  at  the  end  of  sub-s.  (2)  would 
follow.  The  only  undertaking  to  which  it 
would  apply  would  be  a  reasonable  under- 
taking, and  where  a  reasonable  undertaking 
is  broken  the  legislature  thought  fit  to  pro- 
vide, if  I  may  say  so,  with  profound  respect, 
in  a  way  which  commended  itself  to  one's 
common  sense  and  to  a  sense  of  justice,  that 
if  an  undertaking  was  given  (which  I  hold 
the  justices  might  require  to  be  given),  and 
that  undertaking  was  reasonable,  a  breach 
of  that  might  be  treated,  if  the  justices 
should  act  upon  it,  in  refusing  the  renewal 
of  the  licence  again  as  though  the  premises 
had  been  ill-conducted  by  reason  of  such 
non-compliance  with  the  reasonable  under- 
taking, whereas  under  s.  4  there  is  no 
qualihcation  at  all  of  conditions  which  may 
be  imposed  by  the  justices  on  the  grant  of 
the  on-licence,  and  the  legislature  has  left 
entirely  to  the  discretion  of  the  justices  that 
which  they  shall  impose  as  a  condition,  and, 
as  there  is  no  qualification  of  reasonableness, 
it  seems  to  me  to  be  quite  fair  that  they 
should  not  have  imposea  as  a  consequence 
of  non-fulfilment  tnat  which  is  expressly 
provided  when  the  statute  also  provides 
that  the  undertaking  must  be  a  reasonable 
undertaking,  and,  further  than  that,  it  must 
be  borne  in  mind,  of  course,  that  with 
regard  to  the  granting  of  a  new  on-licence 
the  refusal  of  the  justices  to  grant  that  is 
not  subject  to  any  appeal  at  all.  The  only 
matter  which  troubles  me  at  all  has  bc^en 
the  question— really  a  formal  one,  uiwn 
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which  I  should  have  been  very  sorry  to 
have  come  to  any  other  conclusion  than 
that  which  my  lord  and  my  brother  WUiLS 
have  arrived  at— as  to  whether  in  this  par- 
ticular case  the  justices,  who  have  evi- 
dently taken  such  great  care  in  the  admini- 
stration of  a  new  and  difficult  piece  of 
legislation,  have  been  technically  right  in 
treating  this  in  a  way  which  seems  to  have, 
in  their  judgment,  precluded  themselves 
from  saying, "  We  refuse  this  licence."  It 
occurred  to  me  at  one  time  that  unfortu- 
nately might  be  a  result  which  would  involve 
technically,  and  without  any  regard  to  the 
merits,  a  duty  on  our  part  to  say  that  they 
had  not  heard  and  determined,  because  the 
determination  was  one  which  was  not  quite 
the  one  to  which  they  should  have  come 
in  point  of  form,  and  as  Mr.  Pickford  and 
Mr.  Swift  contended,  which  would  have 
enabled  an  appeal  to  go  to  quarter  sessions. 
But  on  renection,  and  after  what  my 
brother  Wills  has  said,  there  appears  to 
me  to  be  happily  nothing  in  that  point  It 
seems  to  me  it  might  be— I  am  not  now 
expressing  anything  except  what  appears  to 
be  a  present  view — ^it  is  not  necessary  to 
decide  it — that  they  might  have  gone  to  a 
court  of  quarter  sessions,  treating  this  as  a 
refusal.  I  think  my  lord  has  expressed 
that  view,  and  I  am  very  far  from  dissenting 
from  it,  out  certainly  I  again  do  not  see 
why  they  should  not  appeal  if  they  had 
been  really  minded  to  do  so  as  persons  who 
were  aggrieved  in  respect  of  an  act  in  regard 
to  the  renewal  of  a  licence.  Certainly  the 
renewal  of  the  licence  only  upon  what  I 
may  call  the  compliance  with  a  compulsory 
request  to  sign  certain  conditions,  is  not  a 
perfectly  free  renewal  as*  it  appears  to  me, 
nor  has  Mr.  Swift  been  able  to  show  nie 
anything  in  any  statute  which  would  have 
prevented  witn  perfect  propriety  and  in 
accordance  with  legal  procedure  as  recog- 
nised hitherto  an  appeal  to  the  quarter 
sessions  on  the  ground  that  they  did  not 
renew  the  licence,  but  gave  him  that  which 
amounted  more  to  an  option  clogged  with  a 
condition  which  they  were  not  usefully  or 
lawfully  entitled  to  impose.  I  am  of 
opinion,  therefore,  that  this  rule  should  be 
discharged. 

Bule  made  absolute  in  Rex  v. 
Gnmvreude. 

Rule  discharged  in  Rex  v.  Dodds. 

Solicitors  for  the  justices  :  Lloyd  George, 
Roberts  &  Co.,  for  G.  Copeland,  Birkenhead. 

Solicitors  for  the  applicants :  Ckxlden. 
Son  and  Holme,  for  Thompson,  Hughes  ana 
Mathison,  Birkenhead.  r^  t 

Digitized  by  VrrOOv  16 


MAGISTERIAL  CASES. 


Rex  v.  Osborne. 

69  J.  p.  189 

CROWN  CASES   RESERVED. 


January  28  ;  February  20, 1905. 

Rex  V,  Osborne. 

Criminal  law — Indecent  assault—Evidence 
— Consent  of  prosecutrix  immaterial  in 
law,  but  non-consent  alleged— Com- 
plaint— Statement  preceded  by  question 
— Admissibility. 

On  the  trial  of  an  indictment  for  indecent 
(issaulty  or  for  an  offence  of  a  like  kind^ 
if  non-consent  be  a  part  of  the  story  told 
by  the  prosecutrix,  whether  such  Turn- 
consent  be  legally  a  part  of  the  charge 
or  noty  particmars  of  a  complaint, 
made  by  the  prosecutrix  at  the  first 
opportwnity  after  the  offence  which 
reasonably  offered  itself  are  admissible 
not  merely  as  negativina  consent,  but  as 
being  consistent  with  the  story  told  by 
the  prosecutrix.  The  statement  is  not 
evidence  of  the  facts  complained  of  and 
mu^st  only  be  regarded  oy  the  jury  as 
corroboration  of  the  complainant^ s 
inedibility,  and,  when  consent  is  in 
issu^,  of  the  absence  of  consent. 

The  mere  fact  that  the  statement  was  made 
in  answer  to  a  auestion  is  not  in  itself 
sufficient  to  make  it  inadmissible  as  a 
complaint,  Questions  of  a  suggestive 
or  leading  and  indu^ina  or  intimidat- 
ing character  will  renaer  it  inadmis- 
sible. In  each  case  the  decision  on  the 
character  of  the  question  put,  as  well  as 
other  circumstances  such  as  the  relation- 
ship of  the  questioner  to  the  complain- 
ant, must  be  left  to  the  discretion  of  the 
presiding  judge. 

Case  stated  by  the  chairman  of  the 
Worcestershire  Court  of  Quarter  Sessions. 

At  the  ffeneral  quarter  sessions  for  the 
county  of  Worcester,  held  on  January  2nd. 
1905,  William  Henry  Osborne  was  tried 
before  me  on  the  following  indictment,  for 
that  he  "on  October  29th,  1904,  one  Keziah 
Parkes  unlawfully  and  indecently  did  assault 
and  her  the  said  Keziah  Parkes  aid  then  beat 
wound  and  ill-treat  and  other  wrongs  to  the 
said  Keziah  Park&s  did  to  the  j^reat  damage 
t)f  the  said  Keziah  Parkes  against  the  form 
of   the   statute   in    such   case  made   and 
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provided  and  against  the  peace  of  our  lord 
the  King  his  Crown  and  Dignity." 

Second  count :  "  And  the  persons  afore- 
said upon  their  oath  aforesaid  do  further 
present  that  the  said  William  Henry 
Osborne  on  the  day  aforesaid  in  the  year 
aforesaid  in  and  upon  the  said  Keziah 
Parkes  unlawfully;  did  make  an  assault  and 
her  the  said  Keziah  Parkes  did  then  beat 
wound  and  ill-treat  and  other  wrongs  to  the 
said  Keziah  Parkes  did  to  the  great  damage 
of  the  said  Keziah  Parkes  against  the  peace, 
etc." 

It  was  proved  that  the  prisoner  kept  a 
fried  fish  snop  in  Kidderminster,  at  about  a 
distance  of  hve  minutes'  walk  from  where 
the  prosecutrix  resided,  that  on  the  day  in 
question  Keziah  Parkes,  a  girl  of  the  age  of 
twelve  years,  with  her  sister,  Nelly  Parkes, 
aged  eight,  and  a  girl  named  Mary  Moule, 
aged  eleven,  went  to  the  prisoner's  shop 
about  3.30  in  the  afternoon,  for  the  purpose 
of  buying  some  fried  potatoe  chips.  They 
had  been  in  the  habit  of  going  to  the  shop 
and  of  sellinfl"  dripping  to  the  prisoner. 
Mary  Moule  asked  the  prisoner  if  he  wanted 
any  dripping,  and  he  replied  that  they  could 
fetch  him  some  if  they  would  come  back  at 
once.  Mary  Moule  and  Nelly  Parkes  went 
to  fetch  the  dripping,  Keziah  Parkes  asked 
if  she  should  go  with  them,  but  the  prisoner 
said  "  No,  stop  with  me."  As  soon  as  the 
other  girls  were  gone  prisoner  took  Keziah 
Parkes  into  the  back  kitchen,  pulled  her  on 
to  his  lap,  put  his  hand  up  her  clothes  and 
undid  her  drawers  and  felt  her  private 
parts.  Keziah  Parkes  offered  no  resistance 
or  objection.  He  then  put  her  down  on  to 
the  ground  and  took  her  up  again.  A  girl 
came  into  the  front  shop  and  the  prisoner 
put  Keziah  Parkes  down.  When  the  girl 
left  prisoner  came  into  the  kitchen  and 
asked  Keziah  Parkes  to  come  back  on  his 
lap  again,  but  she  refused  and  ran  off 
towards  home.  On  her  way  home  she  met 
Mary  Moule  and  her  sister  coming  back  to 
the  shop ;  they  asked  her  "  Why  she  was 
going  home,  and  why  she  did  not  wait  till 
they  came  back  1"  She  had  not  spoken  to 
them  when  this  question  was  askecL 

Mary  Moule  was  called  and  asked  when 
she  met  Keziah  Parkes  in  the  street,  "  Did 
ou  speak  to  her?"    Moule  replied  "Yes, 

asked  her  why  she  did  not  stop  for  me." 

The  question  was  then  asked  "  What  did 
she  say  i " 

Counsel  for  the  prisoner  objected  to  this 
question  on  the  grounds  : 

1.  That  an  answer  given  by  a  prosecutrix 
to  a  question  in  a  charge  of  indecent  assault 
must  not  be  given  in  evidence,  as  such  an 
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answer  was  not  a  complaint  within  the 
meaning  of  E.  v.  LUlyman,  [1896]  2  Q.  B. 
167 ;  and 

2.  That  as  the  girl  was  under  the  age  of 
thirteen  her  consent  was  not  material  to 
the  charge,  and  consequently  any  statement 
she  made,  whether  in  reply  to  a  question  or 
otherwise,  could  not  be  given  in  evidence, 
as  the  rule  in  R,  v.  LUlyman.  supra^ 
applied  only  to  cases  where  want  ol  consent 
is  a  material  element  in  the  charge. 

Council  for  the  prisoner  relied  upon  the 
decision  in  E.  v.  Merry  (1900),  19  Cox  C.  C. 
442,  that  an  answer  to  a  question  was  not  a 
complaint,  and  also  to  the  decision  in 
Eex  V.  Kingham  (1902),  66  J.  P.  393,  that 
where  consent  is  not  a  material  element 
the  statement  of  the  prasecutrix  is  not 
admissible. 

Counsel  for  the  prosecution  relied  upon 
the  decision  in  R.  v.  Kiddle  fl898),  19  Cox 
C.  C.  77,  where  it  was  decided  that  the  rule 
in  R,  V.  LUlyman^  supra,  applied  to  cases 
where  the  girl  on  whom  the  offence  was 
alleged  to  have  been  committed,  is  of  such 
tender  years  that  the  court  directs  her 
evidence  to  be  taken,  but  not  upon  oath, 
and  when  the  question  of  her  consent  was 
immaterial. 

I,  being  of  opinion  that  the  conduct  of 
the  prosecutrix  in  running  away  home  and 
not  waiting  for  her  companions  was  part  of 
the  res  gestoBy  and  that  her  statement  would 
be  evidence  of  why  she  ran  away  home,  was 
of  opinion  that  neither  the  rule  in  R,  v. 
Merry^  supra,  nor  the  rule  in  Rex  v.  King- 
hamy  supra,  applied  in  this  case,  or  if  either 
of  them  did  apply,  that  such  decisions  were 
not  in  accordance  with  R,  v.  Folley  (1896). 
60  J.  P.  569,  and  R.  v.  Kiddie,  supra,  and 
in  accordance  with  those  cases  I  allowed 
the  question  to  be  put. 

Moule  replied  to  the  question  why  the 
prosecutrix  did  not  stop  for  her  "  Because 
she  did  not  like  the  prisoner  and  would  not 
go  near  him  again,  as  he  unbuttoned  her 
drawers,  that  was  all  she  said." 

The  police-constable  who  arrested  the 
prisoner  swore  that  at  the  police  station 
when  prisoner  was  in  custody,  he  told 
prisoner  that  he  would  be  charged  with 
indecent  assault  upon  Keziah  Parkes,  that 
he  cautioned  him,  and  then  the  prisoner 
replied  "  She  came  and  sat  on  my  lap  her- 
self. She  has  done  it  many  times  and  is 
more  to  blame  than  me." 

In  summing  up  to  the  jury,  I  told  them  : 

(1)  That  the  question  if  the  girl  consented 

or  not,  or  whether  she  had  allowed    the 

prisoner  to  take  indecent  liberties  with  her 

or  not  on  previous  occasions  was  no  defence 
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to  the  charge  :  that  the  question  for  them 
was,  Did  they  oelieve  that  on  the  particular 
date  the  prisoner  took  the  prosecutrix, 
either  with  or  without  her  consent,  upon 
his  lap,  put  his  hand  up  her  clothes  and 
unbuttoned  her  drawers  ? 

If  so,  that  would  be  sufficient  to  sustain 
the  indictment,  but  that  they  ought  not  to 
convict  unless,  in  their  opinion  there  was 
corroborative  evidence,  that  the  only  cor- 
roborative evidence  in  this  case  was  the 
statement  the  prisoner  himself  made  to 
the  police-constable,  that  the  girl  came  her- 
self and  sat  on  his  lap.  If  they  believed 
the  police-constable  that  the  prisoner  said 
this^  there  was  sufficient  corroboration  to 
justify  them  in  convicting  the  prisoner  of  an 
indecent  assault  if  they  thought  fit  to  do  so. 

I  did  not  refer  in  any  way  in  summing 
up  to  the  answer  to  the  question  which 
Mary  Moule  asked  prosecutrix,  as  in  my 
opinion,  it  was  not  evidence  of  corrobora- 
tion of  the  charge,  only  evidence  to  explain 
why  prosecutrix  did  not  wait  for  the  other 
children. 

The  prisoner  pleaded  not  guilty  and  was 
found  guilty  with  a  recommendation  to 
mercy,  and  judgment  was  postponed,  the 
prisoner  being  liberated  on  recognizances  of 
bail,  to  appear  and  receive  judgment,  him- 
self in  £10  and  one  surety  in  £10. 

The  qiiestions  of  law  for  the  considera- 
tion of  the  court  are  : 

(1)  Whether  the  fact  that  a  statement 
made  by  a  prosecutrix  to  a  third  person 
immediately  after  an  alleged  indecent 
assault  was  in  answer  to  a  question  from 
such  person,  prevents  such  statement  being 
given  in  evidence  in  accordance  with  the 
rule  laid  down  in  R,  v.  LUlyman,  supra, 

(2)  If  such  statement  can  be  given  in 
evidence,  although  it  is  an  answer  to  a 

rstion,  does  the  fact  that  the  offence 
rged  is  one  where  the  consent  of  the 
prosecutrix  is  immaterial  render  such  state- 
ment inadmissible  ? 

(3)  Can  such  a  statement  be  given  in 
evidence  when  the  prosecutrix  does  not  state 
that  the  act  charged  was  done  against  her 
wiin 

If  the  court  should  be  of  opinion  that  the 
first  two  above  questions  should  be  answered 
in  the  negative  and  the  third  in  the  affirma- 
tive the  conviction  will  stand  ;  but  if  either 
of  the  first  two  of  the  said  questions  are 
answered  in  the  affirmative  and  the  third 
in  the  negative  the  conviction  will  be 
quashed. 

(Signed)    J.  W.  Willis  Bund, 
Chairman  of  the  Worcestershire  Court 
of  Quarter  Sessions. 
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Marckanty  for  the  defence. — The  evidence 
is  prima  fade  inadmissible  and  must  be 
brought  within  an  exception.  In  R,  v. 
lAllyman,  [18961  2  Q.  B.  167  ;  60  J.  P.  636, 
there  was  an  allegation  by  the  prosecutrix 
that  she  did  not  consent,  though  consent 
was  not  material  there.  Hawkins,  J.,  in 
that  case  makes  the  absence  of  consent  a 
condition  precedent.  In  Dr.  Kenny's  Cases  on 
Criminal  Law,  p.  503,  it  is  stated :  "  There  are 
moreover  some  exceptional  cases  in  which 
even  mere  hearsay  .  .  .  can  be  given  in  evi- 
dence. . . .  Excentionl. :  If,  in  these  crimes  of 
violence  in  whicn  consent  would  constitute 
a  defence,  the  sufferer  gives  evidence  deny- 
ing consent,  complaints  (made  even  subse- 
quently to  the  crime)  become  thereupon 
admissible  to  corroborate  this  denial.''  In 
this  case  the  statement  made  by  the  girl 
was  not  a  complaint ;  it  was  a  statement 
made  by  her  in  answer  to  a  question  {R,  v. 
Jierry  (1900),  19  Cox  C.  C.  442.  [Philu- 
MORE,  J.— It  must  always  be  a  question  of 
deg^ree.  To  disallow  evidence  of  a  com- 
plaint to  be  given  merely  because  it  was 
preceded  by  some  question  would  be  to 
stultify  the  law.]  The  simplest  question 
may  suggest  to  the  girl's  mind  that  some 
excuse  must  be  made.  In  R,  v.  Lillynum^ 
nfpm,  at  p.  170,  Hawkins.  J.,  states  the 
I)nnciples  upon  which  evidence  is  admis- 
sible :  "The  complaint  can  only  be  used  as 
evidence  of  the  consistency  of  the  conduct 
of  the  prosecutrix  with  the  story  told  by 
her  in  tne  witness  box,  and  as  being  incon- 
sistent with  her  consent  of  that  of  which 
she  complains."  Here  there  was  nothing 
more  than  a  mere  conversation  ;  there  was 
no  complaint  at  all.  This  was  the  only 
evidence  given  of  anything  in  the  nature  of 
a  complaint,  though  the  child's  mother  was 
called  as  a  witness.  In  Rex  v.  Kingham, 
9upraj  Lawrance,  J.,  held  that  the  decision 
in  R,  V.  LUlyman^  supra,  only  applied  to 
cases  where  the  question  of  consent  -was 
material,  and  should  not  be  extended  to 
cases  where  that  Question  was  immaterial. 
The  case  of  R,  v.  Kiddle,  supra,  was  Quoted 
to  Lawrance,  J.,  but  he  did  not  follow  it. 
The  principle  ot  R.  v.  LUlyman,  s^wra, 
shows  that  this  evidence  ought  not  to  have 
been  admitted.  It  is  true  that  in  that  case 
the  only  count  on  which  the  prisoner  was 
convicted  the  question  of  consent  or  no 
consent  was  not  material,  but  there  were 
two  other  counts  in  the  indictment  in  which 
it  was  material.  On  p.  177,  Hawkins,  J., 
says :  "  The  evidence  is  admissible  only 
upon  the  ground  that  it  was  a  complaint  of 
that  which  is  charged  against  the  prisoner 
and  can  be  legitimately  used  only  for  the 
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purpose  of  enabling  the  jury  to  judge  for 
themselves  whether  the  conduct  of  the 
woman  was  consistent  with  her  testimony 
on  oath  given  in  the  witness  box  nesativing 
her  consent  and  affirming  that  the  acts 
complained  of  were  against  her  wUl,  and  in 
accordance  with  the  conduct  they  would 
expect  in  a  truthful  woman  under  the 
circumstances  detailed  by  her."  Where 
consent  is  immaterial,  this  exception  to  the 
law  of  evidence  does  not  apply  {R.  v. 
Rowland  (1898),  62  J.  P.  459).  In  R.  v. 
Follev,  supra,  the  evidence  ought  not  to 
have  been  admitted. 

t/.  B.  Matthews,  for  the  prosecution. — In 
R.  V.  Folley,  supra,  the  evidence  was 
admissible,  though  not  necessarily  on  the 
authority  of  R.  v.  LUlyman,  supra.  Where 
the  complaint  is  preceded  by  a  question,  the 
court  must  consiaer  the  relationship  of  the 
questioner  and  questioned.  Here  the  girl 
who  asked  the  question  was  youn^r  than 
the  girl  who  was  asked  the  Question,  and 
the  only  question  asked  was,  "  Why  did  you 
not  stop  for  mel"  The  question  did  not 
lead  to  the  complaint  or  in  any  way  sugg^t 
the  answer  that  was  given.  The  question 
asked  in  R,  v.  Merry,  supra,  is  not  stated, 
and  may  have  been  the  reason  why  the 
evidence  was  not  admitted.  It  is  as  neces- 
sary to  have  evidence  showing  the  con- 
sistency of  conduct  in  the  case  of  a  child  as 
in  the  case  of  a  woman ;  the  whole  principle 
of  R,  V,  Lillyman,  supra,  is  consistency  of 
conduct  of  the  prosecutrix.  [He  also  re- 
ferred to  Rex  V.  Brasier  (1778),  Leach  C.  C. 
182 ;  and  to  R.  v.  Kiddle,  supra,] 


Marchant  replied. 


Cur.  adv,  vtUt, 


February  20. 

The  judgment  of  the  court  (Alveb- 
stone,  L.C.J.,  Kennedy,  Ridley,  Chan- 
NELL,  and  Phillimore,  JJ.)  was  read  by — 

Ridley,  J.— In  this  case  the  prisoner  was 
tried  at  the  Worcestershire  Quarter  Sessions 
of  the  Peace  on  an  indictment  containing 
two  counts,  the  first  for  indecent  assault 
and  the  second  for  common  a&sault,  on 
Keziah  Parkes,  a  prl  twelve  years  old.  It 
appeared  that  Keziah  Parkes,  along  with  a 
younger  sister  and  another  girl  named 
Mary  Moule,  of  a  similar  age,  went  to  a 
shop  kept  by  the  prisoner  for  the  purpose 
of  buying  chips.  Two  of  the  girls,  namely. 
Moule  and  the  younger  sister,  went  out  of 
the  shop  on  an  errand,  and  during  their 
absence  the  alleged  assault  was  committed 

P 

Digitized 


google 


THE   JUSTICE   OP   THE   PEACE. 


Rbx  v.  Osborne. 

by  the  prisoner  on  Keziah.  She  then  left 
the  shop,  and  on  her  way  home  met  Mary 
Moule  with  her  sister  coming  back  to  the 
shop.  Moule  asked  Keziah  Parkes  why  she 
was  going  home  and  why  she  did  not  wait 
till  tney  came  back?  The  next  Question 
put  the  witness  was,  "What  did  she 
say?"  Objection  was  then  taken  for  the 
prisoner  that  the  witness's  answer  was  not 
admissible  in  evidence,  but  the  chairman 
admitted  the  evidence.  The  girFs  answer 
was  as  follows  :  "Because  she  did  not  like 
the  prisoner,  and  would  not  go  near  him 
again,  as  he  unbuttoned  her  drawers.  That 
was  all  she  said."  The  prisoner  was  con- 
victed, and  the  point  raised  for  our  decision 
is  whether  this  ruling  was  right.  It  was 
contended  for  the  prisoner  that  the  evidence 
was  inadmissible,  first,  because  the  answer 
made  by  the  girl  was  not  a  complaint,  but  a 
statement  or  conversation  having  been  made 
in  answer  to  a  question ;  and  secondly,  be- 
cause, as  Keziah  Parkes  was  under  the  age 
of  thirteen,  her  consent  was  not  material  to 
the  charge.  As  to  the  first  point,  the  case 
of  E.  V.  Merry,  supra,  was  quoted.  In  that 
case  a  question  had  been  |)ut  to  a  girl  nine 
years  old  by  her  mother  in  a  case  of  in- 
decent assault,  and  the  learned  judge  ruled 
that,  as  the  proposed  evidence  was  a  state- 
ment made  in  answer  to  a  question,  it  was  a 
conversation  and  not  a  complaint,  and  he 
declined  to  allow  it  to  be  given  in  evidence. 
It  does  not  ap{>ear,  however,  from  the  report 
what  the  question  was  that  was  put  to  the 
girl.  It  appears  to  us  that  the  mere  fact 
that  the  statement  was  made  in  answer  to 
a  question  in  such  cases  is  not  in  itself 
sumcient  to  make  it  inadmissible  as  a  com- 
plaint. Questions  of  a  suggestive  or  leading 
character  will^  indeed,  have  that  effect,  and 
will  render  it  inadmissible  ;  but  a  question 
such  as  this,  put  by  the  mother  or  other 
person,  "What  is  the  matter?"  or  "Why 
are  you  crying  ? "  will  not  do  so.  These  are 
natural  questions  which  a  person  in  charge 
is  likely  to  put ;  on  the  other  hand,  if  she 
were  asked  "  Did  So-and-So  (meaning  the 
prisoner)  assault  you?"  "Did  he  do  this 
and  that  to  you  ?"  then  the  result  would  be 
different,  and  the  statement  ought  to  be 
rejected.  In  each  case  the  decision  on  the 
character  of  the  question  put,  as  well  as 
other  circumstances,  such  as  the  relation- 
ship of  the  questioner  to  the  complainant, 
must  be  left  to  the  discretion  of  the  pre- 
siding judge.  If  the  circumstances  indicate 
that,  but  for  the  question,  there  probably 
would  have  been  no  voluntary  complaint, 
the  answer  is  inadmissible.  If  the  question 
merely  anticipates  a  statement  which  the 
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complainant  was  about  to  make,  it  is  not 
rendered  inadmissible  by  the  fact  that  the 
questioner  happened  to  speak  first.  In  this 
particular  case  we  think  that  the  chairman 
of  quarter  sessions  acted  rightly,  and  that 
the  putting  of  this  particular  question  did 
not  render  the  statement  inadmissible. 
Upon  the  second  point,  it  was  contended 
that,  although  under  the  decision  of  R,  v. 
Lilly man^  sujyra,  the  particulars  of  a  com- 
plaint may,  in  some  circumstances,  be  given 
in  evidence  on  a  charge  of  rape,  that  ruling 
does  not  extend  to  a  charge  of  criminal 
knowledge  or  indecent  assault,  when,  as  in 
the  present  case,  consent  is  not  legally 
material.  This  contention  is  supported  by 
Bex  V.  Kingkam,  supra,  but,  on  the  other 
hand,  in  JR.  v.  Kiddie,  supra,  it  was  ruled 
that  the  decision  in  question  does  ex- 
tend to  all  charges  of  this  character,  whether 
consent  is  a  defence  or  not.  In  R,  v.  Lilly- 
marij  supra,  the  prisoner  inas  charged  on 
an  indictment  containing  three  counts: 
first,  attempt  to  have  carnal  knowledge  of 
a  girl  above  thirteen  and  under  sixteen ; 
second,  an  assault  with  intent  to  ravish 
her ;  third,  an  indecent  assault.  The 
prisoner  was  found  guilty  upon  the  first 
count  only,  and  upon  tnat  count,  in  order  to 
establish  guilt,  it  was  not  necessary  to  prove 
want  of  consent ;  but  the  prosecutrix  swore 
that  what  was  done  to  her  was  done  without 
her  consent,  and  the  court,  in  giving  judg- 
ment, said  that,  as  she  had  so  deposed,  the 
complaint  was  admissible.  Two  points  were 
taken  and  argued ;  first,  whether  the  fact 
that  the  complaint  was  made  was  evidence ; 
secondly,  whether  particulars  of  it  could  be 
given,  and  it  is  to  the  latter  of  these  points 
that  the  greater  part  of  the  judgment 
relates.  This  point  was  not  argued  before 
us  as  distinguished  from  the  first  point,  and 
the  only  question,  therefore,  for  our  deter- 
mination on  the  present  occasion  is  whether, 
when  consent  is  no  part  of  the  charge,  the 
complaint  is  admissible.  By  the  judgment 
in  Ji,  V.  Lillyman,  supra,  it  was  decided 
that  the  complaint  was  admissible,  not  as 
evidence  of  the  facts  complained  of,  nor  as 
being  part  of  the  res  gestce  (which  it  was 
not),  but  "  as  evidence  of  the  consistency  of 
the  conduct  of  the  prosecutrix  with  the 
st<>ry  told  by  her  in  the  witness  box,  and  as 
being  inconsistent  with  her  consent  to  that 
of  which  she  complains."  Mr.  Marchant 
argued  upon  this  that  the  reasons  so  given 
were  one  only,  and  that  the  consistency  of 
the  complaint  mth  the  story  given  by  the 

Erosecutrix  was  material  only  so  far  as  the 
itter  alleged   non- consent.     If,  however, 
that  argument  were  sound,  the^^ords  in  j 
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question  might  have  been  omitted  from  the 
sentence,  and  it  would  have  been  sufficient 
to  say  that  the  complaint  was  admitted 
only  and  solely  because  it  nec;atived  con- 
sent. We  think,  however,  if  it  were  a 
question  of  the  meaning  of  words,  that  the 
better  construction  of  the  judgment  is  that 
the  court  dealt  with  the  charge  in  Question 
as  involving  in  fact,  though  not  in  law,  the 
question  of  consent  on  the  part  of  the 
prosecutrix,  yet  the  reasons  given  for  ad- 
mitting the  complaint  were  two— first,  that 
it  was  consistent  with  her  story  in  the 
witness  box,  and  secondly,  that  it  was  in- 
consistent with  consent.  The  reasoning 
proceeded  thus :  On  the  second  and  third 
counts  consent  was  material  in  law ;  on  the 
first  it  was  material  in  fact;  there  is  for 
this  purpose  no  difference  between  the  two. 
It  is  not,  therefore,  because  the  charge 
itself  involves  proof  of  absence  of  consent 
that  the  evidence  is  admissible ;  on  the 
contrary,  the  prosecutrix  herself  can  make 
it  evidence  by  deposing  that  she  did  not 
consent  when  that  is  no  part  of  the  charge. 
In  other  words,  whether  non-consent  be 
legally  a  necessary  part  of  the  issue,  or 
whether,  on  the  otner  hand,  it  l^  what  may 
be  callea  a  collateral  issue  of  fact,  the  com- 
plaint becomes  admissible.  But  how  does 
non-consent  become  a  collateral  issue  of 
fact  ?  The  answer  must  be,  in  consequence 
of  the  story  told  by  the  prosecutrix  in  the 
witness  box.  And  the  judgment  treats  the 
two  cases  on  the  same  footing.  If  non-con- 
sent be  a  part  of  the  story  told  by  the 
prosecutrix,  or  if  it  be  legally  a  part  of  the 
char^,  in  each  case  alike  the  complaint  is 
admissible.  But,  if  that  is  so,  does  not  the 
reasoning  apply  equally  to  other  parts  of 
the  story,  and  not  merely  to  the  part  in 
which  the  prosecutrix  has  denied  consent  ? 
If  not  it  seems  illogical  to  allow,  as  the 
court  aid  allow,  that  the  whole  of  the  story 
may  be  given  in  evidence.  The  true  result 
is,  we  think,  that  while  the  decision  in 
R.  V.  Lillyman,  supra,  is  not  strictly  on  all 
fours  with  the  present  case,  yet  the  reason- 
ing which  it  contains  answers  the  question 
now  raised  for  decision.  But  however  that 
may  be,  it  appears  to  us  that,  in  accordance 
with  principle,  such  complaints  are  admis- 
sible, not  merely  as  negativing  consent,  but 
beo&use  they  are  consistent  with  the  story 
of  the  prosecutrix.  In  all  ordinary  cases, 
indeed,  the  principle  must  be  observed 
which  rejects  statements  made  by  anyone 
in  the  prisoner's  absence.  Charges  of  this 
kind  form  an  exceptional  class,  and  in  them 
such  statements  ought,  under  proper  safe- 
guards, to  be  admittea.    Their  consistency 
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with  the  story  told  is,  from  the  very  nature 
of  such  cases,  of  special  importance.  Did 
the  woman  make  a  complaint  at  once?  If 
so,  that  is  consistent  with  her  story.  Did 
she  not  do  so  ?  That  is  inconsistent.  And 
in  either  case  the  matter  is  important  for 
the  jury.  It  m  in  accordance  with  this  view 
that  in  early  times  it  was  incumbent  on  the 
woman  who  brought  an  appeal  of  rape 
to  prove  that  while  the  offence  was  recent 
she  raised  "  hue  and  cry  "  in  the  neighbour- 
ing towns  and  showed  her  injuries  and 
clothing  to  men,  and  that  the  appellee 
mi^ht  raise  as  a  defence  the  denial  tnat  she 
had  raised  the  hue  and  cry.  The  passages 
in  Bracton  De  Corona,  Lib.  iii.,  fol.  147,  and 
in  the  Pleas  of  the  Crown,  Selden  Society, 
vol.  i.,  Warwickshire  Eyre,  a.d.  1221,  p.  10&, 
as  also  in  the  Mirror  of  Justice,  Selden 
Society,  vol.  7,  Exceptions,  cap.  21,  p.  103, 
are  interesting  and  instructive  as  showing 
that  the  distinction  in  this  special  class  of 
case  has  been  recognised  from  the  earliest 
times.  The  hue  and  cry  was  the  phrase 
used  generally  for  the  pursuit  of  a  felon ; 
but  we  have  not  found  any  other  case  than 
rape  in  which  it  ¥ras  for  the  prosecution  to 
show  that  they  had  raised  it,  or  in  which  it 
was  a  defence  to  show  that  it  had  not  been 
raised.  It  is,  however,  right  to  refer  to  a 
passage  in  Bracton,  Lib.  iii.,  fol.  139,  in 
which  he  describes  the  objection  made  by 
the  appellee  that  the  hue  and  cry  had  not 
been  raised  as  tsta  generalis  exceptto  et 
jorinva.  See  the  passage  referred  to  in  the 
late  Mr.  Justice  Stephen's  History  of 
Criminal  Law,  vol.  1,  p.  246.  But  it  seems 
to  have  been  specially  applicable  to  this 
class  of  case  only.  A  further  weighty 
authority  for  the  existence  of  this  exception 
to  an  acknowledged  general  rule  is  to  be 
found  in  Hale's  Fleas  of  the  Crown,  vol.  1, 
p.  633,  where  it  is  stated  that  the  party 
ravished  is  to  give  evidence  on  oath,  and 
her  credibility  must  be  left  to  the  jury. 
"For  instance,  if  the  witness  be  of  good 
fame,  if  she  presently  discovered  the  offence^ 
made  pursuit  after  the  offender,  showed  cir- 
cumstances and  signs  of  the  injury  .  .  . 
these  and  the  like  are  concerning  evidences 
to  give  greater  probability  to  her  testimony 
when  proved  by  others  as  well  as  herself. 
But  on  the  other  side,  if  she  concealed  the 
injury  for  a  consideraole  time  after  she  had 
opportunity  to  complain  .  .  .  and  she 
nmde  no  outcry  when  the  fact  was  supposed 
to  be  done,  when  and  where  it  is  probable 
she  might  be  heard  by  others,  these  and  the 
like  circumstances  carrjr  a  strong  presump- 
tion that  the  evidence  is  false  or  feignea." 
We  think  these  words  may  be  ^^^^^^f\^^^\r> 
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stating  the  law  accurately,  and  they  indicate 
that  these  complaints  are  to  be  admitted, 
not  only  because  thev  bear  on  the  Question 
of  consent,  but  also  because  they  bear  on 
the  probability  of  her  testimony  in  a  case 
in  which^  without  such  or  other  corrobora- 
tion^ reliance  might  not  be  placed  on  her 
testimony.  Our  attention  has  been  called 
to  the  case  of  The  CommomoecUth  v.  Cleary 
172  Mass.  Rep.  175,  decided  in  1898  by  the 
Supreme  Judicial  Court  of  that  state.  In 
that  case  the  indictments  were  for  unlaw- 
fully abusing  a  female  child  under  the  age 
of  sixteen  years.  The  girl  had  made  a 
complaint  and  the  fact  was  given  in  evi- 
dence. No  question  arose  as  to  the 
admissibility  of  its  details,  but  the  point 
reserved  for  the  decision  of  the  court,  on 
conviction  of  the  prisoner,  was  whether  the 
proof  of  this  complaint  could  be  admitted. 
The  argument  proceeded  on  the  question 
whether  it  was  too  remote  in  point  of  time, 
but  the  court,  in  giving  juagment,  said : 
**It  is  not  argued  that  the  common  law  in 
cases  of  rape  does  not  apply.  See 
Commonwealth  v.  RoosnelL  14.3  Mass. 
Rep.  32,  and  CommanwecUtk  v.  Hackett, 
170  Mass.  Rep.  194,  196.  The  rule  that  in 
trials  for  rape  the  government  may  or  must 
prove  that  the  woman  concerned  made  com- 
plaint soon  after  the  commission  of  the 
offence  is  a  perverted  survival  of  the  ancient 
requirement  that  she  should  make  her  hue 
and  cry  as  a  preliminary  to  brining  her 
appeal  (Glanvule,  Lib.  xiv.,  c.  6 ;  Bracton, 
foJ.  147a;  Fleta,  Lib.  i.,  c.  25,  s.  14; 
Statutes  4  Edw.  1,  stat.  2).  Appeals  be- 
came obsolete  and  left  rape  to  be  dealt  with 
\fy  indictment  before  the  development  of 
the  modern  law  of  evidence."  The  court 
then  quotes  the  passage  from  Hale's  Pleas 
of  the  Crown  above  set  out,  and  says  :  "  If 
it  means  what  it  has  been  taken  to  mean, 
that  the  Government  can  prove  fresh  com-' 

Elaint  as  part  of  the  original  case,  it  cannot 
e  justified  by  the  general  principles  of 
evidence  which  now  prevail  .  .  .  The 
evidence  is  not  admitted  as  part  of  the  res 
gestcB,  or  as  evidence  of  the  truth  of  the 
things  alleged,  or  solely  for  the  purpose  of 
disproying  consent,  but  for  the  more  general 
purjtose  of  confirming  the  testimony  of  the 
ravished  woman  "  {B,  v.  LUlyman^  supra). 
And  further  on  the  court  says :  "  The  test 
is  whether  according  to  the  principles  of 
the  exception  her  having  made  the  com- 
plaint tends  to  corroborate  testimony  given 
by  the  child  at  the  trial."  For  these  reasons 
the  evidence  was  in  that  case  held  to  be 
admissible.  With  that  statement  of  the 
law  we  concur.    We  are,  at  the  same  time, 
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not  insensible  to  the  necessity  of  the  great 
imjwrtance  of  carefully  observing  the  projper 
limits  within  which  such  evidence  should  be 
given.  It  is  only  in  cases  of  this  kind  that 
the  authorities  on  which  our  judj^ent  rests 
apply ;  and  our  judgment  also  is  to  them 
restricted.  It  applies  only  where  there  is  a 
complaint  not  elicited  by  questions  of  a 
leading  and  inducing  or  intimidating 
character,  and  only  when  it  is  made  at  the 
first  opportunity  after  the  offence  which 
reasonably  offers  itself.  Within  such  bounds 
we  think  the  evidence  should  be  put  before 
the  jury,  the  judge  being  careful  to  inform 
the  jury  that  the  statement  is  not  evidence 
of  the  facts  complained  of,  and  must  not  be 
regarded  hy  them,  if  believed,  as  other  than 
corroboration  of  the  complainant's  credi- 
bility, and,  when  consent  is  in  issue,  of  the 
absence  of  consent.  For  these  reasons,  we 
think  that  the  conviction  should  be 
afiSrmed. 

Convictum  (affirmed. 

Solicitor  for  the  prosecution :  G.  A. 
Weston,  Kidderminster. 

Solicitors  for  the  defence:  Stallard  and 
Turner,  for  A.  Spencer  Thursfield,  Kidder- 
minster. 
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(Before  Gorell  Barnes,  P.,  and  Baroravb 
Deane,  J.) 

Barker  v.  Barker. 

Husband  and  wife— Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  & 
59  Vict.  c.  39) — Appeal— Notes  of  pro- 
ceedings in  court  below — Duties  of 
magistrates  and  justices  and  of  their 
clerks — Oases  under  this  Act  to  be 
distinguished  from  other  cases  which 
come  oefore  courts  of  summaiy  juris- 
diction. 

Upon  the  hearing  of  every  summons  under 
the  Summary  Jurisdiction  {Married 
Women)  Act,  1895,  it  is  the  duty  o/the^ 
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fruigtstrate  or  the  justices  or  of  their 
clerk  to  make  a  complete  cmd  adequate 
notCj  not  only  of  the  evidence  and  of  the 
decision  arrived  aty  but  also  of  the 
reasons  for  arriving  at  the  decision, 
otherwise  tlie  Divisional  Court  has  no 
adequate  material  upon  which  to  act. 

Gobb  V.  Cobb,  [1900]  P,  146,  approved. 

This  was  an  appeal  from  an  order  dated 
December  12th.  1904,  made  by  the  magis- 
trates of  Soutoport  under  the  Summary 
Jurisdiction  (Married  Women)  Act,  1896 
(68  <b  59  Vict.  c.  39),  under  which  the 
respondent  was  no  longer  bound  to  cohabit 
with  the  appellant,  and  the  appellant  was 
ordered  to  pay  10«.  weekly  to  the  respon- 
dent The  appeal,  which  has  already  been 
reported  at  an  earlier  stage  in  69  J.  P.  at 
p.  82,  has  been  twice  before  the  Divisional 
Court  in  consequence  of  the  refusal  of  the 
clerk  to  the  magistrates  to  supply  a  copy  of 
the  notes  taken  at  the  hearmg  of  the 
summons. 

Craig  Henderson^  for  the  appellant ;  Le 
Bos  for  the  respondent. 

The  case  having  been  argued  at  some 
length,  it  appeared  that  the  note  taken  by 
the  clerk  was  incomplete  and  inadequate. 

The  President  (Sir  Gorell  Barnes).—- 
The  whole  trouble  in  this  case  has  arisen 
from  the  neglect  of  the  clerk  to  take  a 
proper  note  as  he  ought  to  have  done,  and 
this  court  has  intimated  on  more  than  one 
occasion  what  were  the  duties  of  magis- 
trates' clerks  in  cases  coming  under  the 
Summary  Jurisdiction  (Married  Women) 
Act,  1896.  My  learned  brother  and  I  are 
in  a  great  difficulty  by  reason  of  our 
ignorance  of  the  reasons  which  prompted 
the  magistrates  when  they  gave  their 
decision.  As  far  back  as  Cobb  v.  Cobb, 
supra,  my  predecessor.  Lord  St.  Helier, 
laid  down  the  great  importance  of  having 
in  court  the  notes  of  the  magistrates'  clerk 
or  of  those  of  the  magistrates  themselves — it 
did  not  matter  which.  Those  notes  should 
include  the  evidence,  and  give  the  full 
reasons  for  the  decision  arrived  at  by  the 
magistrates.  Otherwise,  if  no  proper  notes 
are  supplied,  or  adequate  reasons  for  the 
decision  given,  this  court  is  placed  in  a 
position  of  extreme  difficulty,  and  one  in 
which  it  was  impossible  to  deal  properly 
with  appeals  arising  under  the  Act.  This 
case  was  remarkably  in  point.  The  notes 
supplied   were    extremely    defective,   and 
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although  counsel  had  endeavoured  to 
supplement  them  by  affidavits,  the  result 
had  proved  extremely  unsatisfactory.  Cases 
which  came  before  the  magistrates  under  the 
Summary  Jurisdiction  (Married  Women) 
Act,  1896.  in  no  way  resembled  those  which 
dealt  witn  petty  assaults  and  offences  of  a 
similar  character,  inasmuch  as  they  entailed 
lifelong  effects,  not  only  on  the  parties 
themselves,  but  also  on  the  children  of  the 
marriage.  It  was  therefore  of  the  utmost 
importance  that  this  court,  which  was  the 
Court  of  Appeal  in  such  cases,  should  have 
at  its  disposal  adequate  material  upon 
which  to  act.  The  case  of  Cobb  v.  Cc^b, 
supra,  showed  what  ought  to  be  done  at  the 
hearing  of  such  cases  before  the  magistrates. 
There  might,  perhajw,  have  been  in  the 
present  case  some  misapprehension  on  the 
part  of  the  clerk  as  to  what  his  duty  was. 
The  notes  must  be  supplied  in  full,  as  in 
their  absence  it  was  not  possible  to  deal 
properly  with  the  case. 

Barorave  Deane,  J.— 'I  concur.  The 
magistrates'  clerk  has  entirely  ignored  the 
importance  of  this  class  of  case.  An  appeal 
lies  from  the  magistrates  to  this  court  but 
how  can  any  court  adequately  judge  of  the 
merits  of  a  case  when  no  proper  material  is 
before  it  ?  In  consequence  of  the  absence 
of  adequate  notes  the  court  is  absolutely  at 
sea,  and  has  knowledge  neither  of  what 
passed  at  the  hearing  of  the  summons  nor 
what  was  in  the  magistrates'  minds  when 
they  gave  their  decision.  Important  duties 
had  been  imposed  upon  magistrates  by  the 
Act  of  Parliament,  tor  cases  of  this  kind 
were  no  ordinary  ones,  nor  should  magis- 
trates treat  them  as  such. 

Case  remitted  to  the  rnagistrates 
for  rehearing.    Costs  reserved. 

Solicitors  for  appellant :  Indermaur  and 
Brown,  for  Smith,  Southport. 

Solicitors  for  respondent :  Fielder  and 
Fielder,  for  Rhodes,  Brighouse. 
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CROVrN   CASES   RESERVED. 


March  18,  1905. 

Rex  v.  Chandra  Dharma. 
Rex  v.  Hutchinson. 
Rex  V,  Slater. 
Rex  v.  Court. 

Criminal  law — Procedure  —  Criminal  Law 
Amendment  Act,  1885  (48  k  49  Vict, 
c.  69),  8.  5— Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c.  15), 
8.  27— Prosecution  commenced  more 
than  three  but  less  than  six  months 
after  offence. 

By  the  Criminal  Law  Amendment  Acty 
1885,  «.  5,  it  is  provided  that  no  pro- 
secution shall  be  commenced  for  an 
offence  under  sub-s,  (1)  of  that  section 
more  than  three  months  after  the  com- 
mission of  the  offence. 

By  s,  27  of  the  Prevention  of  Cruelty  to 
Children  Act^  1904,  which  came  into 
operation  on  October  \sty  1904,  it  is 
.  enacted  that  the  limit  of  time  men- 
tioned in  the  above  proviso  shall  be  six 
months  after  the  commission  of  the 
offence. 

The  defendants  each  committed  an  offence 
within  the  sub-section^  in  ea^ch  case  on  a 
day  less  than  three  months  before  October 
Istf  1904.  In  each  com  tKe  prosecution 
ufos  commenced  more  than  three  months 
but  less  than  six  months  after  the 
commission  of  the  offence. 

Held,  that  the  defendants  were  properly 
convicted, 

Cas&s  stated  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved. 

Rex  v.  Chandra  Dharma. 

1.  The  prisoner,  Chandra  Dharma,  was 
tried  on  the  14th  and  16th  da^s  of  January 
before  me  at  the  Central  Criminal  Court, 
in  January  Sessions,  1905,  on  the  first 
count  of  an  indictment  charging  him  with 
unlawfully  and  carnally  knowing  a  girl 
named  Grace  Kilien  upon  the  15th  July, 
1904,    when  she    was    above    the   age   of 
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thirteen  years  and  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  fourteen  years 
and  eleven  months,  contrary  to  the  pro- 
visions of  the  Criminal  Law  Amendment 
Act,  1885,  8.  5  (1)  (48  &  49  Vict.  c.  69),  as 
amended  by  the  R^vention  of  Cruelty  to 
Children  Act,  1904.  s.  27  (4  Edw.  7,  c.  15). 
The  said  count  of  tne  indictment  is  set  out 
in  the  next  paragraph  hereof. 

2.  Central  Criminal  Court,  to  wit.— The 
jurors  for  our  lord  the  King  upon  their  oath 

§  resent  that  Chandra  Dharma  on  the  15  th 
ay  of  July,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  four,  at  the 
parish  of  Clapham,  in  the  county  of  London, 
and  within  the  jurisdiction  of  the  said 
court,  in  and  upon  one  Grace  Kilien,  a  girl 
above  the  a^  of  thirteen  years  and  under 
the  age  of  sixteen  years,  to  wit,  of  the  age 
fourteen  years  and  eleven  months,  unlaw- 
fully did  then  make  an  assault  and  her 
the  said  Grace  Kilien  did  then  unlawfully 
and  carnally  know  against  the  form  of  the 
statute  in  such  case  made  and  provided 
and  against  the  peace  of  our  lord  tne  King, 
his  crown  and  dignity. 

3.  The  prisoner  was  charged  before  Mr. 
Hopkins,  a  metropolitan  police  ma^strate, 
at  the  Lambeth  Police  Court  with  the 
offence  aforesaid  on  the  27th  December, 
1904,  and  a  warrant  was  granted  upon  that 
date. 

4.  The  prisoner  was   convicted  by  the 

1'ury  of  the  misdemeanor  charged  against 
lim  in  the  court  aforesaid. 

5.  The  prisoner's  counsel  submitted  that 
the  prisoner  could  not  be  and  ought  not  to 
have  been  convicted  upon  the  said  count 
for  the  reasons  following  : 

(1)  That  the  proviso  contained  in  s.  5  of 
the  Criminal  Law  Amendment  Act,  1885, 
directs  "  that  no  prosecution  shall  be  com- 
menced for  an  offence  under  sub-section  one 
of  this  section  more  than  three  months 
after  the  commission  of  the  offence,"  and 
that  the  prosecution  had  been  commenced 
more  than  three  months  after  the  com- 
mission of  the  offence,  viz.,  upon  the  27th 
December,  1904. 

(2)  That  although  by  s.  27  of  the  Pre- 
vention of  Cruelty  to  Children  Act,  1904, 
"  The  limit  of  time  mentioned  in  the  second 
proviso"  (which  is  the  proviso  aforesaid)  "  of 
section  five  of  the  Criminal  Law  Amend- 
ment Act,  1885,  shall  be  six  months  after 
the  commission  of  the  offence,"  the  said 
Act  did  not  receive  the  Royal  Assent  until 
the    15th    August,   1904,  and  dj^  not  in 
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accordance  with  s.  33  (3)  thereof  come 
into  operation  until  the  Ist  October,  1904, 
both  of  such  dates  being  subsequent  to  the 
date  of  the  offence  charged  as  aforesaid 
against  the  prisoner,  viz.,  15th  July,  1904. 

(3)  That  having  regard  to  the  matters 
set  out  in  the  two  preceding  sub-pan^raphs 
s.  27  of  the  Prevention  of  Cruelty  to 
Children  Act  was  not  retrospective,  and 
did  not  apply  to  the  offence  of  which  the 
prisoner  was  convicted. 

6.  I  thereupon  decided  against  the  afore- 
said submission  of  the  prisoner's  counsel, 
and  upon  his  application  I  have  reserved 
this  case  for  the  consideration  of  your 
lordships,  the  prisoner  having  been  ad- 
mitted to  bail  by  me  pending  your  lord- 
shiDs'  decision. 

The  question  is  whether  the  limit  of  time 
contained  in  s.  27  of  the  Prevention  of 
Cruelty  to  Children  Act,  1904,  applies  to 
the  pnsoner's  offence  under  s.  5  (1)  of  the 
Criminal  Law  Amendment  Act,  1885,  or 
whether  the  second  proviso  of  the  last- 
named  section  alone  applies  to  the  said 
offence. 

James  Alex.  Rentoul. 

The  sentence  in  this  case  has  been  post- 
poned pending  the  decision  of  the  Court 
for  Crown  Cases  Reserved. 

J.  A.  Rentoul. 

Conipton-Smith  (Nicholson  with  him), 
for  the  defence. — The  Prevention  of  Cruelty 
to  Children  Act,  1904,  received  the  Royal 
Assent  on  August  15th— that  is,  after  the 
commission  of  the  offence.  By  s.  33  (3)  the 
Act  came  into  operation  on  October  1st. 
Section  27  does  not  extend  the  time  for 
taking  proceedings,  but  it  substitutes  one 
period  of  time  for  another,  and  there  is 
virtually  a  repeal  of  the  old  section  and  a 
re-enactment  (Michell  v.  Broton  (1858), 
1  E.  &  E.  267  ;  28  L.  J.  M.  C.  53).  [Alver- 
STONE,  L.C.  J.— Why  is  not  this  procedure  ? 
If  it  is  procedure,  can  it  be  contended  that 
the  section  is  not  retrospective  ?]  In  penal 
cases  if  there  are  two  possible  interpreta- 
tions of  an  Act  of  Parliament,  the  courts 
will  always  accept  the  interpretation  which 
is  in  favour  of  the  defendant ;  there  are 
numerous  authorities  for  this  proposition 
{Tv4ik  &  Sons  V.  Friester  (1887),  19  Q.  B.  D. 
629).  EsHER,  M.R. :  *'If  there  is  a  reason- 
able interpretation  which  will  avoid  the 
penalty  in  any  particular  case,  we  must 
adopt  that  construction.  If  there  are  two 
reasonable  constructions  we  must  give  the 
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more  lenient  one.  That  is  the  settled 
rule  for  the  construction  of  -pensl  sections." 
In  E,  V.  GriffUhSy  [18911  2  Q.  B.  145 ; 
56  J.  P.  87,  it  was  held  that  s.  26  of  the 
Bankruptcy  Act,  1890.  was  not  retrospec- 
tive, so  as  to  render  liable  for  conviction 
for  offences  under  bub-ss.  (13),  (14)  and  (15) 
of  s.  11  of  the  Debtors  Act,  1869,  a  person 
who  committed  the  acts  specified  in  these 
sub-sections  before  January  1st,  1891,  and 
presented  his  own  petition  after  that  date. 
If  the  Prevention  of  Cruelty  to  Children 
Act,  1904,  is  to  be  held  to  be  retrospective  a 
defence  is  taken  away  from  the  prisoner. 
[Alverstone,  L.C.J. — In  B,  v.  Griffiths^ 
suprd,  there  was  no  offence  at  all  but  for 
the  Bankruptcy  Act  of  1890J  There  is  no 
offence  at  all  under  the  (Criminal  Law 
Amendment  Act,  1885,  unless  the  prosecu- 
tion takes  place  within  three  months. 
There  cannot  be  an  offence  without  a 
punishment.  [Kennedy,  J.  —  Surely  the 
offence  is  committed  when  the  act  is  done  ; 
the  fact  that  the  law  says  the  act  must  be 
punished  within  a  certain  time  does  not 
affect  the  criminality  of  the  offence.]  The 
defendant  is  deprived  of  a  defence.  Under 
the  Criminal  Law  Amendment  Act  he  is  a 
free  man  if  not  prosecuted  in  three  monthei. 

(Kennedy,  J.— -Is  it  rather  not  immunity 
rom  punishment  and  not  a  defence  1  The 
Act  says  '^no  prosecution  shall  be  com- 
menced."] A  potential  defence  that  was 
open  to  nim  at  the  time  he  committed  the 
offence  is  taken  away.  [Channell,  J.— It 
would  have  been  very  different  if  the  three 
months  had  expired  before  the  second  Act 
came  into  operation.  The  statute  in  this 
case  does  not  take  away  any  defence  the 
man  had  on  October  2nd.]  Section  11  (2) 
of  the  Interpretation  Act,  1889,  provides 
that:  "Where  an  Act  passed  after  the 
year  1850  .  .  .  repeals  wholly  or  partially 
any  former  enactment  and  suostitutes  pro- 
visions for  the  enactment  repealed,  the 
repealed  enactment  shall  remain  in  force 
until  the  substituted  provisions  come  into 
operation."  [Alverstone,  L.C.J.  —  The 
earlier  proviso  of  s.  5  of  the  Criminal  Law 
Amendment  Act,  1885,  uses  the  word 
"  defence."  The  proviso  in  question  does 
not  refer  to  a  defence,  only  that  "  no  pro- 
secution shall  be  commenced."]  Under  the 
Interpretation  Act  the  old  Act  has  to 
operate  till  the  new  Act  comes  into  opera- 
tion ;  and,  if  the  new  Act  is  to  relate  back, 
the  old  Act  does  not  operate.  This  Act 
ought  not  to  be  retrospective  because  it 
places  the  offender  in  a  worse  position  than 
he  was  in  when  the  offence  was  conymtted.       t 
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Bacon's  Maxims,  Reg.  8 :  "  jEatimatio 
prcBteriti  delicti  ex  posirevno  facto  nunquam 
creicit":  "The  law  construeth  neither 
penal  laws  nor  penal  facts  b^  intendments, 
out  considereth  the  offence  in  degree,  as  it 
standeth  at  the  time  when  it  is  committed, 
so  if  any  circumstance  or  matter  be  sub- 
sequent which,  laid  together  with  the 
beginning,  should  seem  to  draw  it  to  a 
higher  nature,  yet  the  law  doth  not  extend 
or  amplify  the  offence." 

Arthur  Iluttoriy  for  the  prosecution,  was 
not  called  upon. 


Rex  v.  Hutchinson. 

Albert  Hutchinson  was  tried  before  me 
at  the  assizes  for  the  county  of  Derby  on 
the  3rd  of  March,  1905,  \i\iOB.  an  indictment 
charging  in  the  ^rst  count  that  he  had  un- 
lawful carnal  knowledge  of  Mary  Jane 
Barnes,  a  girl  above  the  age  of  thirteen,  but 
under  the  age  of  sixteen  years,  on  a  day  be- 
tween the  20th  of  June  and  26th  of  J  uly, 
1904. 

The  evidence  proved  the  commission  of 
the  crime  on  a  day  between  the  dates  men- 
tioned and  after  tne  1st  of  July. 

The  prosecution  commenced  on  or  just 
before  November  29th,  1904,  more  than 
three  months,  but  less  than  six  months, 
after  the  commission  of  the  offence. 

At  the  close  of  the  case  of  the  Crown,  it 
was  submitted  on  behalf  of  the  prisoner  that 
the  prosecution  was  out  of  time,  having  re- 
gard to  the  proviso  at  the  end  of  s.  5  of 
48  &  49  Vict.  c.  69. 

It  was  replied  that  this  case  was  governed 
by  4  Edw.  7,  c.  15,  s.  27. 

I  overruled  the  objection,  and  allowed  the 
case  to  go  to  the  jury. 

The  prisoner  was  convicted  upon  this 
count  and  sentenced  to  imprisonment  for 
fifteen  months  with  hard  labour. 

If  the  court  should  be  of  opinion  that  the 
prosecution  was  be^n  too  late,  this  con- 
viction is  to  be  quasned.  Otherwise  it  is  to 
stand. 

Walter  G.  F.  Phillihore. 

March  10th,  1905. 


Rex  v.  Radford  Slater. 

This  case  was  tried  on  the  3rd  of  March, 
1905,  before  me,  sitting  as  commissioner  at 
the  request  of  the  Honourable  Mr.  Justice 
Phillihore,   at   the   last   Derby   Winter 

Assizes. 

208 


69  J.  P.  198. 

The  prisoner  was  indicted  under  the  5tb 
section  of  the  Criminal  Law  Amendment 
Act,  1885  (48  <k  49  Vict.  c.  69),  for  having 
had  carnal  knowledge  of  a  girl  above  the 
age  of  thirteen  and  under  the  age  of  sixteen. 

It  was  proved  in  evidence  before  me  that 
the  last  unlawful  act  complained  of  was 
committed  by  the  prisoner  sometime  during 
the  month  of  September,  1904. 

It  was  also  proved  before  me  that  no 
prosecution  was  commenced  against  the 
prisoner  in  respect  of  the  ofifeuce  complained 
of  until  the  15th  day  of  January.  1905. 

At  the  close  of  the  case  for  tne  prosecu- 
tion, it  was  submitted  by  Mr.  McCardie, 
who  defended  the  prisoner,  that,  having  re- 
gard to  the  second  proviso  of  s.  5  of  the 
Criminal  Law  Amendment  Act,  1885,  the 

Erosecution  was  commenced  too  late.  I 
eld,  however,  that  the  time  limited  by  the 
proviso  in  question  was  extended  by  the 
27th  section  of  the  Prevention  of  Cruelty  to 
Children  Act,  1904  (4  Edw.  7,  c.  15),  s.  27, 
which  by  s.  32  thereof  came  into  operation 
on  the  1st  of  October,  1904,  and  that  the 
prosecution,  therefore,  was  commenced  in 
time. 

The  prisoner  was  convicted  and  was  sen- 
tenced by  me  to  three  months*  imprison- 
ment witnout  hard  labour  and  in  tne  2nd 
class,  but  he  was  released  on  bail  pending 
the  decision  of  the  Court  of  Crown  Cases 
Reserved  upon  the  point  above  stated. 

If  I  was  wrong  in  my  ruling,  the  prisoner 
will  be  acquitted.  If  I  was  right,  he  will  be 
called  on  to  surrender  and  to  undergo  his 
sentence. 

Robert  G.  W.  Hammond-Chambers. 

13th  March,  1905. 

McCardie^  for  the  defendants,  Hutchin- 
son and  Slater. — This  is  a  penal  statute ; 
therefore  the  presumption  is  that  it  is  not 
retrospective.  Maxwell  on  Statutes,  pp.  298 
and  299,  3rd  ed. :  "  Upon  the  presumption 
that  the  legislature  does  not  intend  wlmt  is 
unjust  rests  the  leaning  against  giving 
certain  statutes  a  retrospective  operation. 
.  .  .  They  are  construed  as  operating  only 
on  cases  or  facts  which  come  into  existence 
after  the  statutes  were  passed,  unless  a 
retrospective  effect  be  clearly  intended  .  .  . 
It  is  chiefly  where  the  enactment  would 
prejudicially  affect  vested  rights,  or  the 
le^l  character  of  past  transactions,  or  im- 
pair contracts,  that  the  rule  in  question 
prevails.  Every  statute,  it  has  been  said, 
which  takes  away  or  impairs  vested  rights 
acquired  under  existing  laws,  or  creates  a 
new  obligation,  or  imposes  a  new  duty,  or  t 
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attaches  a  new  disability  in  respect  of  trans- 
actions or  considerations  alreaoy  past,  must 
be  presamed  .  .  .  to  be  intended  not  to 
have  a  retrospective  operation."  This  is  a 
new  disability;  you  take  away  a  three 
months'  limitation  and  substitute  a  six 
months'  limitation.  In  Bourke  and  Others  v. 
J^uU,  [1894]  1  Q.  B.  725,  it  was  held  that 
s.  32  of  the  Bankruptcy  Act,  1883,  which 
enacted  that  where  a  debtor  was  adjudged 
bankrupt  ho  should  be  subject  to  certain 
disqualifications,  had  not  a  retrospective 
effect,  and  that  therefore  the  disqualification 
by  it  did  not  attach  to  a  person  made  bank- 
rupt before  the  passing  of  the  Act. 
Lopes,  L.J.,  at  p.  737,  says  :  "The  Bank- 
ruptcy Act,  1883,  .  .  .  created  disquali- 
fications and  aisabilities  which  had  not 
before  attached  to  bankruptcy.  It  is  a  well 
recognised  principle  in  the  construction  of 
statutes  that  they  operate  only  on  cases  and 
facts  which  come  into  existence  after  the 
statutes  were  passed,  unless  a  retrospective 
effect  is  clearly  intended."  In  the  present 
case  offences  must  be  divided  into  two 
groups  (I)  those  committed  before  October 
1st,  1904;  (2)  those  committed  after  that 
date.  This  is  not  a  question  of  procedure 
at  all.  The  procedure  remains  exactly  the 
same,  but  a  greater  disability  is  cast  upon 
the  offender. 

No  counsel  appeared  for  the  prosecution 
in  these  two  cases. 


Kex  V,  Court. 

1.  Frederick  Court  was  tried  before  me  at 
the  Kent  Winter  Assizes  at  Maidstone  on 
February  18th,  1905,  on  an  indictment 
charging  him  with  having,  on  the  25th  day 
of  September,  1904,  haa  unlawful  carnal 
knowledge  of  Annie  Stewart,  a  girl  above 
thirteen  and  under  sixteen  years  of  age, 
contrary  to  s.  5  of  the  Criminal  Law 
Amendment  Act,  1885. 

2.  It  was  proved  that  the  connection  took 
place  on  the  date  alleged,  and  that  the  girl 
had  not  complained  or  told  anyone  about  it 
until  after  her  mother  had,  on  January  25th, 
1905,  taken  her  to  a  doctor  and  she  had  been 
found  to  be  pregnant.  On  January  28th, 
1905,  an  information  was  sworn  and  a 
warrant  was  issued,  upon  which  the  prisoner 
was  arrested  on  February  6th,  and  being 
brought  before  magistrates,  was  then  com- 
mitted for  trial  at  the  assizes. 

3.  On  these  facts,  Mr.  Percival  Hugke%^ 
counsel  for  the  prisoner,  submitted  that  the 
prosecution  was  too  late,  not  having  been 
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commenced  within  the  three  months  re- 
quired by  the  second  proviso  to  s.  5  of  the 
Act  of  1885.  He  contended  that  s.  27  of  the 
Prevention  of  Cruelty  to  Children  Act,  1904, 
which  only  came  into  operation  Tsee  s.  33  (3) } 
on  the  Ist  of  October^  1904,  could  not  apply 
to  an  offence  committed  before  that  day. 
He  also  relied  on  the  Interpretation  Act, 
1889  (52  k  53  Vict.  c.  63),  s.  38.  Mr.  //.  C. 
DickeiiSy  counsel  for  the  pranecution,  referred 
to  the  case  of  The,  Ydun,  [1899]  P.  236,  and 
C.  A.,  and  other  cases. 

4.  I  was  of  opinion  that  s.  27  of  the  Act 
of  1904  dealt  with  procedure  only,  and  that, 
as  on  the  1st  of  October,  when  the  Act  came 
into  operation,  the  prisoner  might  at  any 
time  within  three  months  less  five .  days 
have  been  prosecuted  for  his  offence  com- 
mitted five  days  before,  on  the  25th  Septem- 
ber, the  time  for  his  prosecution  was  ex- 
tended by  the  new  Act  to  six  months,  less 
five  days,  and  that  the  rule  that  alterations 
of  procedure  take  effect  at  once,  and  can  be 
applied  to  pending  actions  and  to  cases 
arising  out  of  facts  which  have  taken  place 
before  the  alteration,  was  applicable  to  the 
present  case.  I  thought  the  case  did  not 
come  within  the  words  of  the  Interpretation 
Act.  If  the  three  months  from  the  date 
of  this  offence  had  expired  before  the 
Ist  October  I  should  have  been  of  the 
contrary  opinion.  I  therefore  directed  the 
case  to  proceed,  but  agreed  to  state  this 
case  if  the  prisoner  was  convicted. 

5.  The  evidence  for  the  prosecution  was 
clear.  The  prisoner's  defence  was  rested  on 
reasonable  belief  that  the  girl  was  sixteen, 
but  the  jury  did  not  accept  this  defence,  and 
found  the  prisoner  guilty. 

6.  I  did  not  pass  sentence,  but  accepted 
bail  for  the  prisoner's  appearance  at  the 
next  assizes  for  the  county  of  Kent  to  receive 
sentence  if  his  conviction  should  not  in  the 
meantime  have  been  quashed. 

The  question  for  the  opinion  of  the  court 
is  whether  the  prisoner  was  liable  to  be 
convicted  for  the  offence  committed  on  the 
25th  September,  1904,  on  a  prosecution  be- 
pm  more  than  three  months  after  that  date, 
but  within  six  months. 

(Signed)     A.  M.  Channkll. 

G.  M.  Oaihome-Hardy  (PercivcU  Hughes 
with  him),  for  the  defence.— The  new  Act 
affects  more  than  mere  procedure  under  the 
old  Act.  It  does  more  than  extend  the 
time  of  a  Statute  of  Limitations.  The  time 
limit  in  the  old  Act  did  more  than  create  an 
immunity  from  punishment;  it  was  really 
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a  defence  on  the  ground  of  the  staleness  of 
the  evidence  for  the  prosecution. 

H,  C.  Dickens,  for  the  prosecution,  was 
not  called  upon. 

Alyerstone,  L.C.J. — We  none  of  us  have 
any  doubt  that  the  views  taken  by  Chan- 
NRLL  and  Phillimore,  JJ.,  Mr.  Commis- 
sioner Rentoul,  and  Mr.  Hammond-Cham- 
bers were  right  The  rule  is  clearly 
established  that  under  ordinary  circum- 
stances, and  apart  from  si^ecial  considera- 
tions appearing  upon  the  face  of  a  particular 
statute,  alterations  of  procedure  introduced 
by  a  statute  are  retrospective.  Shortening 
the  time  within  which  proceedings  could  be 
taken  has  been  held  to  be  retrospective,  and 
one  cannot  see  why  lengthening  the  time 
should  not  also  be  retrospective.  Mr. 
Compton-Smith  would  have  succeeded  if  he 
could  have  brought  the  case  within  the 
principles  cited  by  him.  If  any  new  obliga- 
tion had  been  created  or  any  new  duty 
imposed,  or  a  new  disability  created  in 
respect  of  a  transaction  then  past,  I  a^ree 
that  the  statute  could  not  have  been  held 
to  be  retrospective  without  express  words ; 
but  no  new  offence  has  been  created.  In 
my  opinion,  it  is  not  correct  to  say  that  the 
alteration  of  three  to  six  months  alters  the 
character  of  the  defence.  The  only  thing 
that  has  been  done  is  that  the  time  has 
been  extended  within  which  the  prosecution 
must  be  commenced ;  that  seems  to  me  to 
be  procedure  only,  and  the  convictions  must 
be  affirmed. 

Lawrance,  J.— I  agree. 

Kennedy,  J.— I  agree. 

Channell,  J.— I  agree.  My  view  is  that 
an  Act  relating  to  procedure  applies  to  past 
events,  and  that  that  is  not  really  dealing 
retrospectively  at  all. 

Phillimore,  J.— -I  agree. 

Convictions  affirmed. 

Solicitors  in  Rex  v.  Dharma  : 

For  the  prosecution  :  Moreton  Phillips  k 
Son.  ^ 

For  the  defence :  Coburn  &  Co. 

Solicitors  in  Rex  v.  Hutchinson  and 
Rex  V.  Slater  : 

For  the  defence  :  Walker  and  Terry, 
Helper. 

Solicitors  in  Rex  v.  Court  : 

For  the  prosecution :  Kingsford,  Dor- 
man  &  Co. 

For  the  defence  :  Percy  Maylam. 
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(Before  Lord  Coleridge,  K.C.,  and  other 
justices.) 

A/}ril  4, 1905. 

Davey  V,  Bennett. 

Motor  Car  Act,  1903  (3  Edw.  7,  c.  36)— 
Motor  Cars  (Use  and  Construction) 
Order,  1904— Conviction— Appeal  to 
quarter  sessions. 

No  appeal  lies  to  quarter  sessions  from  a 
conviction  under  the  Motor  Cars  (Use 
and  Construction)  Order,  1904. 

This  was  an  appeal  bv  Bennett,  the  driver 
of  a  motor  waggon,  in  the  employ  of  Messrs. 
Fox,  Fowler  &  Co.,  Wellington,  bankers 
and  woollen  manufacturers,  ^gainst  a  con- 
viction of  the  CuUompton  (Devon)  magis- 
trates who  had  convicted  him  under  Art.  4, 
sub-8.  (6),  of  the  Motor  Car  (Use  and  Con- 
stniction)  Order  of  March  9tn,  1904,  and  had 
fined  him  £3,  at  the  same  time  ordering  the 
licence  to  be  endorsed. 

Grimwood  Mears  and  Beresford  for  the 
appellant. 

Pridham  Wippell  and  LaurcTice  for  the 
respondent. 

Pridham  Wippell  submitted  that  no 
appeal  would  lie.  The  offence  created  by 
Art.  4,  subs.  (6)  of  the  Order  of  March  9th, 
1904  (i.e.,  the  offence  of  not  stopping  when 
the  driver  of  a  vehicle  held  up  nLs  hand), 
was  not  an  offence  under  the  Motor  Car 
Act  of  1903  (3  Edw.  7),  at  all.  Section  11 
of  that  Act,  sub-s.  (2),  which  says,  "that 
any  person  adjudged  to  pay  a  fine  exceed- 
ing 20«.  under  this  Act  may  appeal  against 
the  conviction,  in  the  same  manner  as  he 
mav  appeal  if  ordered  to  be  imprisoned 
without  the  option  of  a  fine"  aoes  not 
apply  to  the  Order  of  March  9th,  1904, 
wnich  is  made  under  and  by  virtue  of  s.  6 
of  the  Locomotives  on  Highways  Act, 
1896  (69  &  60  Vict.  c.  36).  The  Act  of  1896 
is  silent  as  to  appeals  and  confers  no  right 
of  appeal  at  all.  This  had  been  held  in  the 
case  of  Steer  v.  Bennett  (1903),  67  J.  P.  1 1 2,  in 
which  he  had  appeared.  The  justices  had  no 
power  to  fine  the  appellant  under  the  Act 
of  1903— the  offence  being  nowhere  men- 
tioned in  the  Act— but  they  had  power  to 
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fine  and  did  actually  fine  him  under  s.  7  of 
the  Act  of  1896.  The  ordinary  ]aw  being 
that  there  is  no  right  of  appeal  to  (quarter 
sessions  unless  the  statute  itself  gives  it, 
and  as  the  Act  of  1896  does  not  confer  such 
right  the  appeal  must  fail.  The  right  of 
appeal  to  quarter  sessions  is  purely  a  creation 
of  statute.  He  also  auoted  Stone's  Justices' 
Manual,  p.  1152,  ana  Law  of  Motors  and 
Hackney  Carriages  (Bonner  and  Farrant). 

Grirmoood  Mears  submitted  that  the 
Order  of  March,  1904,  was  made  under 
both  the  Acts  of  1896  and  1903,  and  s.  11 
of  the  latter  Act  conferred  a  right  of 
appeal.  The  old  Orders  made  under  the 
Act  of  1896  are  all  rescinded,  and  the  new 
one  made  in  March,  1904,  apply  to  both 
Acts.  Taking  the  Acts  together  (and  s  20(3) 
of  the  Motor  Car  Act,  1903,  says  they 
may  be  cited  together)  they  form  a  code  of 
law.  It  was  true  that  the  Act  of  1896  con- 
ferred no  right  of  appeal,  unless  you  can 
read  into  the  Act  of  1896  the  Act  of  1878 
(Highways  and  Locomotives  (Amendment) 
Act  (41  &  42  Vict.  c.  77)),  under  which  there 
was  a  right  of  appeal  given  by  s.  37— [Lord 
Coleridge. — Ana  I  decided  m  the  case  of 
Steer  v.  Bennett^  supra,  that  you  could  not 
do  so]— or  unless  you  can  snow  that  the 
Acts  of  1896  and  1903  must  be  read  to- 
gether. And  where  you  find  a  body  of  Acts 
together  you  must  construe  them  as  a  code. 
And  where  Acts  of  Parliament  are  in  pari 
materia,  such  Acts  are  to  be  taken  and 
read  together  as  one  system  for  enforcing 
each  other  (Hardcastle  on  Statutory  Law  ; 
Waterloo  v.  Dob9(m  (1857),  27  L.  J.  Q.  B. 
p.  56)— [Lord  Coleridge.— Yas,  they  are  to 
DC  read  together  so  as  to  be  of  some  assist- 
ance ;  but  if  one  Act  said  "  black  "  and  the 
other  "white"  they  cannot  be  read  to- 
gether.] Your  lordship  invited  the  parties 
to  go  further  in  Steer  v.  Bennett,  sufrra. 
And  this  is  not  a  "  new  offence."  It  is  an 
offence  recognised  since  the  Act  of  1865,  t.c, 
the  offence  of  "failure  to  stop."  All  the 
Acts  are  in  pari  materia. 

Pridham  Wippell  was  not  called  upon  to 
reply. 

Lord  Coleridge. — The  question  in  this 
case  is,  Whether  an  appeal  lies  against  a 
certain  conviction  for  breach  of  a  regula- 
tion made  in  pursuance  of  powers  given 
under  .s.  6  of  the  Locomotives  on  Highways 
Act  of  1896  ?  The  subject  has  been  most 
exhaustively  and  abl^  dealt  with  by  counsel 
on  both  sid&s.  My  view  is  that  the  Act  of 
1896  does  not  give  a  right  of  appeal.  Since 
that  Act  another  Act  has  been  passed— the 
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Motor  Car  Act  of  1903.  [Beads  s.  11  (2)  of 
same.]  Now,  if  the  offence  could  be  con- 
strued as  an  offence  under  that  Act,  an 
appeal  would  lie.  But  the  regulation  which 
has  been  broken,  though  made  after  the 
Act  of  1903,  and  although  it  rescinds  the 
old  regulation,  yet  it  is  not  made  under 
the  Act  of  1903  but  under  the  Act  of  1896, 
because  the  Act  of  1903  does  not  confer 
power  to  make  regulations  dealing  with 
this  offence.  The  question  I  have  to  decide 
is.  Whether  the  effect  of  the  Act  of  1903  is 
to  give  a  right  of  appeal  against  a  regula- 
tion made  under  the  Act  of  1896  ?  A  right 
of  appeal  is  only  a  qualified  right  which  can 
only  exist  by  some  express  provision  of 
statute.  It  IS  said  that  since  the  Act  of 
1896  it  has  been  created  by  implication, 
because  the  Act  of  1903  by  s.  20  (2)  says 
the  two  Acts  "may  be  cited  together"— 
and,  moreover,  it  is  said  the  two  Acts  are 
in  pari  materia,  and  that  where  that  is  so, 
autnority  shows  that  they  are  to  be  taken 
and  construed  together  as  forming  one 
system.  But  I  do  not  think  that  argument 
applies  to  such  a  case  as  this,  where  it  is 
sought  to  be  applied  to  trv  and  show  that 
an  express  right  of  appeal  is  given  where 
no  rignt  of  appeal  has  hitherto  existed.  I 
fail  to  see  any  such  statutory  authority 
given  in  the  Motor  Car  Act  of  1903,  and 
therefore,  as  this  is  an  offence  under  the 
Act  of  1896  which  confers  no  right  of 
appeal,  this  appeal  must  fail. 

Appeal  dismissed  with  costs. 

Solicitor  for  the  appellant :  W.  T.  Booker 
Wellin^on. 

Solicitors  for  respondent:  Crompton  & 
Co.,  Exeter. 
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April  3,  1905. 

Firth  v.  McPhail. 

Public  health— Unsound  meat — "  Exposure 
for  sale"— Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  as.  116,  117— 
Public  Health  Acts  Aniendment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  28. 

A  cow,  the  property  of  a  farmer  in  the 
country^  had  been  killed  and  dressed  at 
the  point  of  death  from  inflammation. 
The  appellant,  knowing  the  circum- 
stanceSy  had  purchased  the  diseoMd 
carcase,  and  arranged  with  a  meat 
salesman  carrying  on  busings  at  HvXl 
to  consign  it  to  him  for  sale ;  aiid  the 
appellant  deposited  the  carcase  on  the 
premises  of  the  m>eat  salesman  for  the 
purpose  of  sale  and  intended  for  the 
food  of  man.  The  meat  tvas  seized  at 
that  place  by  the  respondent,  an  in- 
spector of  nuisances,  and  subsequently 
condemned.  The  appellant  was  con- 
victed by  the  stipendiary  m>a^istrate. 

Held,  that  a^  there  had  been  no  exposure 
for  sale  by  the  appellant,  but  only  a 
deposit  for  purposes  of  sale  upon  pre- 
mises other  than  those  of  the  appel- 
lant, he  could  not  be  convicted  under 
s,  117  of  the  Public  Health  Act,  1875, 
which  was  not  affected  by  s,  28  of  the 
Public  Health  Acts  Amendment  Act, 
1890,  and  that  a^ccordingly  the  con- 
viction must  be  quashed. 

Case  stated  by  the  stipendiary  magis- 
trate for  the  city  of  Kingston-upon-Hull. 

At  a  court  ot  summary  jurwdiction  in 
the  said  city  an  information  in  writing  was 
laid  on  3rd  August,  1904,  in  pursuance  of  a 
resolution  passed  by  the  local  authority,  by 
James  Mcrhail,  principal  meat  inspector 
and  inspector  of  nuisances  to  the  Hull  Cor- 
poration (hereinafter  called  the  respondent), 
before  me. 

The  said  information  was  as  follows : 
"That  George  Firth,  of  111,  Pasture  Road, 
Qoole,  in  the  county  of  York,  was  on  4th 
May,  1904,  the  person  to  whom  did  belong 
the  carcase  of  a  cow  which  was  on  the 
212 
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said  4th  May,  1904^  deposited  in  the 
slaughterhouse  occupied  by  one  Chsurles 
Brader,  in  Sewer  Lane,  in  the  said  city  and 
county  of  Kingston-upon-Hull,  for  the  pur- 
pose of  sale  and  intended  for  the  fooa  of 
man,  and  was  lawfully  seized  by  the  said 
James  McPhail,  then  appearing  to  him  as 
such  inspector  of  nuisances  aa  aforesaid  to 
be  diseased,  and  the  same  carcase  at  the 
time  of  such  seizure  being  in  fact  diseased, 
which  said  carcase  was  afterwards,  to  wit, 
on  6th  May,  1904,  in  due  course  of  law 
adjudged  by  John  Gilbert  Hay  Halkett, 
Esq.,  his  Majesty's  stipendiary  ma(^strate 
for  the  said  city  and  county,  to  be  diseased, 
and  condemned  by  him  accordingly,  and 
ordered  by  him  to  be  destroyed,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided." 

The  said  information  was  heard  before 
me  on  the  1st  day  of  September,  1904, 
when  Herbert  Alfred  Learoyd  appeared  for 
the  resiK)ndent,  and  Dr.  Eobert  William 
Aske  represented  the  said  George  Firth 
(hereinafter  called  the  appellant). 

The  following  facts  were  proved :  That 
the  cow  then  being  the  property  of  William 
Bristow,  of  Airmyn  Grange,  near  Goole,  had 
been  killed  and  dressea  at  the  point  of 
death  from  internal  inflammation  after 
calving  on  the  night  of  the  1st  of  May  last, 
or  the  early  morning  of  the  2nd ;  that  the 
appellant,  knowing  tne  circumstances  con- 
nect^ with  the  slaughter,  purchased  the 
diseased  carcase  from  the  said  William 
Bristow  on  the  evening  of  the  latter  day. 
having  previously  on  the  same  day  arranged 
with  Mr.  Charles  Brader.  a  meat  salesman, 
carrying  on  business  at  No.  90,  Sewer  Lane, 
Hull,  to  consign  it  to  him  for  sale  ;  that  on 
the  4th  May  the  appellant  demisited  the 
carcase  at  90^  Sewer  Lane  for  the  purpose 
of  sale  and  intended  for  the  food  of  man, 
and  that  it  was  seized  at  that  place  by  the 
respondent  and  subseauently  condemned 
by  me  as  diseased  ana  unfit  for  human 
food. 

By  s.  116  of  the  Public  Health  Act,  1875. 
it  is  enacted  that  "  Any  inspector  ot 
nuisances  may  at  all  reasonable  times 
inspect  and  examine  any  animal  carcase 
meat  .  .  .  exposed  for  sale  or  deposited  in 
any  place  for  the  purpose  of  sale,  or  of 
preparation  for  sale  and  intended  for  the 
tood  of  man,  the  proof  that  the  same  was 
not  exposed  or  deposited  for  any  such  pur- 
pose or  was  not  intended  for  the  food  of 
man  resting  with  the  party  charged— if  any 
such  animal  carcase  meat,  .  .  .  appears  to 
such  .  .  .  inspector  to  l>e  diseased  or  un- 
sound or  unwnolesome  or  unfit  for  the  food 
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of  man  he  may  seize  and  convey  a^vay  the 
same  himself  or  by  any  €u»istant  in  order 
to  have  the  same  dealt  with  by  a  justice." 

Bv  8.  117  of  the  same  Act :  "  If  it  appears 
to  the  justice  that  any  animal  carcase  meat 
...  so  seized  is  diseased  or  unsound  or  un- 
wholesome or  unfit  for  the  food  of  man  he 
shall  condemn  the  same  and  order  it  to  be 
destroved  .  .  .  and  the  person  to  whom  the 
same  belongs  or  did  belong  at  the  time  of 
exposure  for  sale  or  in  whose  possession  or 
on  whose  premises  the  same  was  found 
shall  be  liable  to  a  penal tjr  not  exceeding 
twenty  pounds  for  every  animal  carcase  or 
piece  of  meat  ...  or  at  the  discretion  of 
the  justice  without  the  infliction  of  a  fine 
to  imprisonment  for  a  term  of  no  more 
than  tnree  months.'' 

It  is  enacted  by  s.  28  (1)  of  the  Public 
Health  Acts  Amendment  Act,  1890 
(Part  III.  of  which  was  adopted  by  the 
urban  loc»l  authority,  bv  resolution  passed 
at  a  meeting  of  the  local  authority  held  on 
the  7th  May.  1891),  that  "Sections  one 
hundred  ana  sixteen  to  one  hundred 
and  nineteen  of  the  Public  Health  Act, 
1875  (relating  to  unsound  meat)  shall  ex- 
tend and  apply  to  all  articles  .  .  .  sold  or 
exposed  for  sale,  or  deposited  in  any  place 
for  the  purpo«e  of  sale,  or  of  preparation 
for  sale  within  the  district  oi  any  local 
authority." 

On  the  part  of  the  appellant  it  was  con- 
tended that  as  there  had  been  no  exposure 
for  sale,  but  only  a  deposit  in  a  place  for 
the  purpose  of  sale  upon  premises  other 
than  those  of  the  appellantj  and  as  the 
carcase  had  not  been  found  in  the  posses- 
sion of  the  appellant,  he  was  liable  to  no 
penalty  under  s.  117  {Ba/rlow  v.  Terrett^ 
[1891]  2  Q.  B.  107,  being  cited),  and,  further, 
that  the  Act  of  1890  did  not  affect  the 
case. 

On  the  part  of  the  respondent  it  was 
contended  that  the  amending  section  did 
create  new  offences,  as  was  apparent  from 
the  use  of  the  word  "soldj  which  did 
not  occur  in  the  original  sections,  and  that 
the  section  not  only  extended  tne  list  of 
articles,  but  applied  the  penalties  of  s.  117 
to  persons  who  had  unsold  unsound  meat, 
or  nad  deposited  it  in  any  jplace  for  the 
purpose  of  sale  or  of  preiiaration  for  sale. 

I  was  of  opinion  tnat  the  contention  of 
the  resix)ndent  was  right,  and  I  convicted 
the  appellant  and  committed  him  to  prison 
for  two  months.  Apart  from  the  amend- 
ing section,  and  but  for  the  decision  in 
Barlow  v.  Terrett^  supra^  which  was 
decided  under  the  Nuisances  Removal  Act, 
1863,  it  would  seem  arguable  that  on  the 
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reading  of  s.  117  the  word  "  belongs  "  is  not 
governed  by  "  at  the  time  of  exposure  for 
sale,"  as  are  the  words  "did  belong." 
"Belongs,"  being  in  the  present  tense, 
might  be  said  to  mean  "belongs  now," 
*.«.,  at  the  date  of  the  order  for  destruc- 
tion. This  point  does  not  appear  to  have 
been  taken  in  Barlow  v.  Terrett,  supra, 
and  is  not  mentioned  in  the  judgment. 

The  question  upon  which  the  opinion  of 
court  is  desired  is  whether  I,  the  said 
stipendiary  police  magistrate,  upon  the 
above  statement  of  facte  came  to  a  correct 
determination  and  decision  in  point  of  law. 
If  so,  the  said  conviction  is  to  stand ;  but 
if  the  court  should  be  of  opinion  to  the 
contrary,  then  the  said  conviction  is  to  be 
reversed. 

J.  G.  Hay  Halkett. 

Clarke  Mail,  for  the  appellant.— The 
conviction  was  wrong.  Under  s.  117  of  the 
Public  Health  Act,  1875,  the  appellant 
could  only  be  convicted  if  he  had  exposed 
diseased  meat  for  sale.  In  this  case  the 
meat  had  onlv  been  deposited  on  other 
premises  for  the  purposes  of  sale,  and  the 
appellant  has  not  committed  any  of  the 
onences  enumerated  in  s.  117.  That  was 
the  point  decided  in  Barlow  v.  Terrettj 
[1891J  2  Q.  B.  107 ;  55  J.  P.  632,  where  the 
conviction  was  quashed  in  a  proceeding 
under  this  section  because  there  had  been 
no  exposure  for  sale.  Section  28  of  the 
Public  Health  Acte  Amendment  Act,  1890, 
does  not  affect  this  point.  It  merely  ex- 
tends the  power  of  seizure  given  by  the 
Public  Health  Act,  1875,  to  all  articles 
intended  for  the  food  of  man. 

Danckwerts,  K.C.  (with  him  Sington\ 
for  the  respondent.— The  conviction  was 
right.  Bartow  v.  Terrett,  supra^  was  not 
rightly  decided,  because  no  effect  is  given 
to  the  words  "  belongs  "  and  "  did  belong  " 
in  s.  117  of  the  Public  Health  Act  Sec- 
tion 28  of  the  Public  Health  Acte  Amend- 
ment Act,  1890,  does  create  a  new  offence, 
as  is  seen  from  the  use  of  the  word 
"  sold,"  which  does  not  occur  in  the  original 
sections.  The  section  does  not  merely 
extend  the  list  of  articles  liable  to  seizure, 
but  extends  the  penalties  of  s.  117  to  per- 
sons who  had  sold  unsound  meat  or  nad 
deposited  it  in  any  place  for  the  purpose 
of  sale  or  preparation  for  sale.  It  is  clear 
that  under  the  Public  Health  (London)  Act, 
1891,  the  appellant  would  have  been  rightly 
convicted,  and  there  is  no  reason  why  it 
should  be  different  outeide  the  metropolis. 
Mens  rea  is  not  necessary  as  an  ingredient 
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FlKTH  r.  McPhAIL. 
of  the  offence  {Blaker  v.  TilhU/tte,  [18941 
1  Q.  B.  345  ;  58  J.  P.  184.  [He  also  referred 
to  Sherras  v.  de  Rutzm,  [1895]  1  Q.  B.  918  : 
69  J.  P.  440  ;  and  Mallinson  v.  Carr,  [1891] 
1  Q.  B.  48 :  55  J.  P.  270 ;  and  Wielarvd  v. 
Butler  Hoffan  (1904),  68  J.  P.  310.]  The 
point  of  seizure  is  really  the  material  time. 

Clarke  Holly  in  reply. 

Alverstone,  L.C.J.  —  My  mind  has 
fluctuated  a  great  deal  in  the  course  of  this 
argument.  There  is  so  much  to  be  said  on 
broad  principles  in  favour  of  Mr.  Danck- 
werts^  viewj  that  if  I  could  see  fair  reasons 
for  cx)nstruing  the  amending  words  of  s.  28 
of  the  Act  of  1890  aa  a  general  Act,  which 
reads  into  all  those  sections  words  not  to 
be  found  there  before,  I  should  have 
thought  there  was  a  great  deal  to  be  said 
for,  and  great  force  in,  Mr.  Danckwerts^ 
argument  that  this  conviction  is  right.  It 
seems  to  me,  looking  at  the  scope  of  the 
amending  Act,  and  the  previous  legislation, 
we  cannot  come  to  that  conclusion.  Now, 
it  is  perfectly  true  that  this  statute  is  a 
statute  which  ought  to  be  construed 
literally  in  the  sense  of  making  it  effective 
in  order  to  prevent  diseased  meat  being 
sold  to  persons  who  are  not  able  themselves 
to  detect  whether  the  meat  is  good  or  not. 
But  it  must  be  remembered  that  that  par- 
ticular evil  is  met  as  far  as  it  can  be  met  by 
the  power  to  seize  the  meat,  and  that  the 
additional  punishment  (if  one  mav  use  the 
expression)  of  inflicting  a  fine  on  the  peoi)le 
who  have  done  it,  or  who  are  parties  to  it, 
though  it  may  be  very  desirable  in  order  to 
prevent  the  thing  occurring  again,  does  not 
afford  any  direct  protection  to  the  public  in 
the  matter  of  the  meat  that  is  so  seized. 
That  being  so,  we  have  to  remember  that 
8.  117  is  a  penal  section ;  it  is  a  section 
which  in  this  part  of  it  imposes  a  penalty 
on  certain  persons,  and  we  have  to  say 
whether  the  section  taken  by  itself,  as  Mr. 
Danckwef*t8  contends,  or  as  amended  by 
the  Act  of  1890,  is  wide  enough  to  enable  a 

Senalty  to  be  inflicted  uix)n  a  man  who  has 
eposited  for  sale,  but  whose  article  has 
not  itself  been  exposed  for  sale.  Now, 
taking  s.  117  by  itself,  I  think  that  whatever 
may  be  said  as  to  Barlow  v.  Terrett,  supra^ 
there  is  nothing  to  enable  us  to  answer  the 
reasoning  which  Day,  J.,  then  undoubtedly 
adopted.  He  regretted  that  he  was  obliged 
in  tnat  case  to  let  the  man  off.  That  would 
point  to  his  strong  view  that  the  statute 
could  not  be  construed  in  the  way  which 
would  make  the  man  liable  to  the  penalty. 
Therefore,  if  anything,  it  shows  Day  and 
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Lawranoe,  JJ.,  would  have  put  the  con- 
struction Mr.  DanckwerU  contends  for  on 
the  statute  if  they  could.  Now,  s.  116  pro- 
vides for  the  seizure  of  meat  exposed  for 
sale,  deposited  in  any  place  for  the  purpose 
of  sale,  or  for  preparation  for  sale  and 
intended  for  the  food  of  man.  Section  117, 
directing  that  "the  justices  might  condemn 
the  articles  seized,"  went  on  to  order 
it  "to  be  destroyed  so  as  to  prevent 
it  being  exposed  for  sale  or  used  for  the 
food  of  man,"  and  went  on  to  sav,  "and 
the  person  to  whom  the  same  belongs  or 
did  belong  at  the  time  of  exposure  for  sale 
or  in  whose  possession  or  on  whose  pre- 
mises the  same  was  found,  shall  be  liable  to 
a  penalty."  Now,  the  last  set  of  words, 
"  in  whose  possession  or  on  whose  premises 
the  same  was  found,"  have  not  to  be  con- 
sidered in  this  case.  I  desire  to  say  that  I 
see  no  reason  at  present  to  doubt  the 
decision  in  Blaker  v.  Tillstone,  supra.  It 
seems  to  me,  having  regard  to  the  par- 
ticular language  used  in  the  section  and 
the  object  of  the  legislature,  there  is  no 
reason  why  the  person  who  has  actually  in 
his  possession  that  article  which  is  intended 
for  the  food  of  man  should  not  be  liable 
for  the  penalty,  and  it  was  the  view  which 
we  took  in  the  case  of  Wieland  v.  BtUler 
Uogan.  supra^  where  we  were  able  to  dis- 
tinguish the  case  because  there  was  no 
evidence  at  all  of  it  being  intended  for  the 
food  of  man  after  it  had  gone  bad.  There- 
fore I  do  not  think  the  argument  which 
Mr.  DanckwerU  has  pressed  on  us  of  mens 
rea,  or  guilty  knowledge,  being  necessary 
for  the  whole  of  the  section  is  one  we  can 
give  effect  to.  Going  back  to  the  words, 
"  and  the  person  to  whom  the  same  belongs 
or  did  belong  at  the  time  of  exposure  for 
sale,"  it  seems  to  me.  as  Day,  J.,  has 
pointed  out,  it  may  be  tnat  in  the  matter  of 
penalty  the  legislature  thought  the  for 
teiture  of  the  meat  was  a  sufiicient  punish- 
ment unless  there  had  been  an  actual 
exposure  for  sale,  and  I  confess  that  I  am 
unable  to  read  the  \s'ords  that  Mr.  Danck- 
werts  has  referred  to,  "and  the  person  to 
whom  the  same  belongs,"  as  meaning 
belongs  at  the  time  of  seizure,  because, 
thougn  I  do  not  deny  that  Mr.  Danckwerts 
has  put  most  ingenious  cases  to  account 
for  the  following  words,  "  or  did  belong  at 
the  time  of  exposure  for  sale,"  the  more 
natural  meaning  of  that  section  seems  to 
me  to  be  that  exposure  for  sale  is  a  con- 
dition  before  the  penalty  can  be  inflicted 
upon  anybody  under  that  part  of  the  sec- 
tion. Now,  passing  to  s.  28  of  the  Act  of 
1890, 1  have  alreaay  indicated  that  had  I 
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been  able  to  read  sub-s.  (I)  as  an  enumera- 
tion of  different  classes  of  articles  that 
might  be  seized,  or  different  states  of 
circumstances  under  which  articles  might 
be  seized,  applicable  to  all  the  sections, 
I  think,  as  I  nave  already  said,  it  would  be 
a  difficult  argument  to  answer.  But,  as  is 
pointed  out,  except  the  word  "sold,"  the 
words  "deposited  in  any  place  for  the  pur- 
pose of  sale"  occurred  in  s.  116,  and, 
inasmuch  as  s.  28  extended  all  the  sections 
to  all  articles  intended  for  the  food  of  man. 
I  think  it  is  too  strong  to  say  that  the  penal 
section — the  section  imposing  the  penalty — 
has  been  extended  in  the  sense  of  doing 
away  with  that  which  was,  if  I  am  right,  a 
specific  condition  precedent,  namely,  ex- 
posure for  sale  before  a  penalty  could  be 
inflicted.  I  think  the  oroad  view,  the 
true  view,  of  s.  28  is  that  which  Mr. 
Clarke  Hall  has  indicated,  namely,  that  it 
extends  those  sections  to  different  articles. 
It  is  true  the  word  "  sold  "  does  afford  some 
ground  for  the  contention  that  articles  in 
a  different  category  were  also  to  be  dealt 
with  under  the  sections.  But  that  does 
not  seem  to  me  to  strengthen  Mr.  Danck- 
werU  argument,  because  if  he  is  right  in 
regard  to  the  extension  of  the  law  in  that 
respect,  it  is  an  extension  which  under 
ordinary  circumstances  is  in  the  direc- 
tion of  something  occurring  after  the 
exposure  for  sale  takes  place.  I  confess 
for  myself  I  do  not  think  we  can  altogether 
disregard  the  Public  Health  (London)  Act, 
1891.  There  the  previous  Act  of,  I  think, 
23  &  24  Vict,  had  been  amended.  It  was 
amended  in  1891,  and  there  words  are  put 
in  which  make  it  clear  that  the  case  now  in 
Question  would  make  it  an  offence  within 
tne  metropolis.  Mr.  Danckwerts  said 
it  was  done  because  the  legislature 
thought  it  was  already  extended  to  other 
parts  of  the  country,  and  was  an  offence 
previously  existing  in  other  parts  of  the 
country.  I  cannot  take  that  view,  having 
regard  to  what  has  been  said  as  to 
the  amending  Act  of  1890.  For  these 
reasons  I  am  of  opinion  that  the  view  taken 
by  the  learned  ma^strate  was  not  the 
correct  view.  I  admit  it  is  a  case  of  very 
great  difficulty,  but  I  think  we  cannot 
uphold  this  conviction. 

KsNNBDT^  J.— I  am  of  the  same  opinion. 
I  have  nothing  to  add,  except  that  I  should 
like  to  say  it  is  a  very  difficult  point,  and 
the  statutes  have  left  the  matter  in  such  a 
condition  that  it  is  not  easy  to  form  any 
definite  opinion  on  anything  connected  with 
the  legblation. 
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Ridley,  J.— I  concur.  I  think  also  the 
matter  is  one  which  requires  a  minute 
examination,  but  on  the  whole  I  am  satis- 
fied that  the  opinion  of  the  Ix)bd  Chief 
Justice  is  right. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Woodhouse 
and  Davidson,  for  Woodhouse,  Aske  and 
Ferens,  Hull. 

Solicitor  for  the  respondent :  JR.  Laverack, 
Town  Clerk,  Hull. 
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April  5,  1906. 

East  Ham   Ukban  Distbict  Council  v. 
Aylett. 

Public  health— Paving  expenses— Notice  to 
do  the  work — Purchase  by  resix)ndent 
after  notice  given,  but  before  comple- 
tion of  work  —  Re-sale  by  responaent 
before  service  of  notice  of  apportion- 
ment and  demand  for  payment— Public 
Health  Act,  1875  (38  k  39  Vict  c.  64), 
ss.  150,  267. 

On  August  2,bth^  1900,  the  local  authority 
served  a  notice  on  the  owner  of  property 
adjoining  a  certain  highway,  not  repair- 
able  by  the  inhabitants  at  large,  to  do 
certain  works  in  the  said  street  The 
terms  of  the  notice  were  not  complied 
unth  by  the  then  owner. 

On  March  21th,  1901,  the  respondent  pur- 
chased the  said  property  without  any 
notice  or  knowledge  of  the  said  notice. 
The  works  were  done  by  the  local 
authority  and  were  completed  in  July^ 
1901.  On  June  25<A,  1902,  the  respon- 
dent sold  the  premises.  The  respondent 
ufas  served  with  notice  of  apportion- 
ment, and  demand  for  payment  on 
March  lOth,  1904. 

Held,  that  t/ie  respondent  was  liable  to  pay 
the  said  apportionment. 

Case  stated  by  justices  in  and  for  the 
county  of  Essex. 
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East  Ham  Urban  District  Council  v. 
Aylett. 

At  a  petty  session  held  at  the  Court 
House,  Great  Eastern  Road,  Stratford,  in 
the  said  county  of  Essex,  on  27th  July, 
1904,  an  information  preferred  by  George 
Henry  Fry,  as  treasurer  of  the  East  Ham 
Urban  District  Council  (hereinafter  called 
the  appellants),  against  George  Henry 
Aylett  (hereinafter  called  the  respondent), 
under  ss.  150,  257  of  the  Public  Health  Act, 
1875,  for  the  recovery  of  moneys  claimed  to 
be  due  to  the  appellants  by  the  respondent, 
was  heard  and  determined  by  us  and  u{K)n 
such  hearing  we  dismissed  the  information 
subject  to  this  case. 

Upon  the  said  hearing  it  was  proved  that 
the  part  of  Nelson  Street,  to  which  the 
matter  of  the  said  information  relates,  is 
situate  in  the  East  Ham  Urban  District, 
and  is  not  a  highway  repairable  by  the 
inhabitants  at  large,  and  that  it  was  not 
sewered,  levelled,  paved,  metalled,  flagged, 
channelled  and  made  good  and  lighted  to 
the  satisfaction  of  the  urlwtn  authority. 

It  was  proved  that  in  the  year  1903,  the 
appellants  caused  plans  and  sections  and 
estimates  to  be  made  and  deposited  in 
accordance  with  s.  150  of  the  Public  Health 
Act,  1875. 

It  was  proved  that  notices,  of  which  the 
following  is  a  copy,  were  served  as  follows : 

"The  Urban  District  Council  for  the 
district   of   East   Ham   in   the 
county  of  Essex. 
"To 

"The  owner  or  occupier  of  certain 
premises  fronting  ac^oining  or  abutting  on  a 
certain  street  called  Nelson  Street  within  the 
district  of  the  East  Ham  Urban  District 
Council  being  the  urban  authority  for  the 
district  of  East  Ham. 

"  Whereas  the  said  street  is  not  levelled 
kerbed  paved  metalled  flagged  channelled 
and  made  good  and  is  not  lighted  to  the 
satisfaction  of  the  above-named  district 
council. 

"And  whereas  your  said  premises  front 
adjoin  or  abut  on  certain  parts  of  the  said 
street  which  reouires  to  be  levelled  kerbed 
paved  metalled  flagged  channelled  and  made 
good  and  lighted.  Now  therefore  the  East 
Ham  Urban  District  Council  hereby  give 
you  notice  in  pursuance  of  the  Public  Health 
Act,  1875,  to  level  kerb  pave  metal  flag 
channel  and  make  good  and  light  the  same 
within  the  space  of  twenty-one  days  from 
the  date  hereof  in  the  manner  following  and 
as  shown  on  the  plans  and  sections  of  the 
works  as  prepared  by  the  surveyor  of  the 
said   district   council  that  is   to  say:  A 
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foundation  for  the  carriageway  and  foot- 
way in  the  said  street  to  be  formed  in  the 
following  manner  viz. :  By  picking  up  the 
surface  removing  all  clay  dirt  and  rubbish 
and  spreading  on  the  carriageway  hard  core 
where  required ;  and  the  said  carriageway 
to  be  metalled  and  made  good  by  spreading 
on  the  carriageway  flints  or  screened  ballast 
of  sufficient  uiickness  coated  with  chalk  or 
other  suitable  binding  material  and 
thoroughly  rolled  out  to  an  uniform  surface 
the  surface  of  the  said  carriageway  to  curve 
from  the  crown  to  the  channels  so  that  the 
height  of  the  crown  is  four  and  a-half  inches 
above  the  level  of  the  channels.  The  foot- 
ways to  be  paved  or  fla^y^ed  with  approved 
artificial  stone  either  laid  in  flags  or  tn  situ 
upon  a  good  foundation  and  laid  with  a  fall 
towards  the  kerb.  The  channels  to  be 
formed  of  cement  and  granite  in  situ  twelve 
inches  wide  and  six  inches  deep  laid  with  a 
fall  towards  the  gullies  on  a  foundation  of 
concrete. 

"  The  kerb  or  side  stones  to  be  taken  up 
and  relaid  on  a  foundation  of  concrete  and 
the  heading  joints  squared  through  where 
required. 

"  The  whole  of  the  above-mentioned  works 
to  be  executed  by  you  in  accordance  with 
the  plans  and  sections  hereinbefore  referred 
to  and  now  lying  for  inspection  by  you  at 
the  office  of  the  said  distnct  council  situate 
at  Wakefield  Street  in  East  Ham  aforesaid 
and  the  dimensions  widths  and  levels  shown 
thereon  and  to  be  done  in  a  good  workman- 
like and  substantial  manner  and  to  the 
satisfaction  of  the  said  district  council  or 
their  surveyor. 

"Dated  28th  August,  1900. 

"C.E.  Wilson, 
"  Clerk  to  the  said  district  council. 

"All  communications  referring  to  the 
notice  should  be  addressed  to  Mr.  Alfred 
Plant,  accountant  to  the  district  council,  the 
Public  Offices,  94,  High  Street,  East 
Ham,  E." 

On  28th  August,  1900,  a  copy  of  this 
notice  was  served  by  registerea  letter,  as 
prescribed  by  s.  267  of  the  Public  Health 
Act,  1875,  on  C.  A.  Nichall,  as  owner,  he 
then  being  in  receipt  of  the  rackrents  of  the 
premises  as  agent  for  some  other  i)erson 
not  the  respondent.  The  said  notice  weus 
addressed  to  the  said  C.  A.  Nichall  by 
name. 

A  copy  was  also  served  upon  the  occupier 
of  each  house  on  the  28ta  August,  1900, 
addressed  to  each  occupier  by  name  and 
served  by  hand  upon  the  premises. 
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It  was  admitted  before  us  that  no  cony  of 
the  notice  set  out  in  paragraph  4  or  of  any 
other  notice  to  do  the  said  work  was  served 
upon  the  respondent  who  was  not  then  the 
owner  of  the  said  premises  or  any  part  of 
them. 

It  was  proved  before  us  that  neither  the 
owner  or  the  occupier  complied  with  the 
said  notices. 

It  was  proved  before  us  that  the  appel- 
lants carried  out  the  works  and  complected 
the  same  in  the  month  of  July,  1901. 

It  was  proved  before  us  that  the  respon- 
dent became  the  owner  of  the  said  premises 
by  purchase  on  27th  March,  1901,  and  that 
he  sold  the  said  premises  on  25th  June, 
1902. 

It  was  proved  that  the  cost  of  such  work 
was  duly  apportioned  by  the  surveyor  to 
the  appellants  in  the  month  of  July,  1903. 
and  that  notice  of  such  apiwrtionment  and 
demand  for  payment  of  the  apportioned  sum 
was  duly  served  upon  the  respondent  on 
10th  March,  1904. 

It  was  proved  that  the  amount  apportioned 
against  the  respondent  in  respect  of  Nos.  2 
to  28  (even  numbers)  in  Nelson  Street, 
amounted  to  the  sura  of  £94  16s.  Oc?.,  and 
that  the  amount  was  still  unpaid. 

It  was  admitted  by  both  parties  that  no 
notice  disputing  such  apportionment  was 
served  by  the  respondent  upon  the  surveyor 
to  the  appellants  as  provided  by  s.  257  of 
the  Public  Health  Act,  1875. 

It  was  admitted  both  by  the  appellants 
and  respondent : 

(a)  That  the  respondent  was  not  the 
owner  of  the  said  premi.ses  Nos.  2  to  28 
(even  numbers)  Nelson  Street  at  the  time 
when  the  notice  to  do  the  work  mentioned 
in  paragraph  4  hereof  was  served. 

(b)  That  he  was  the  owner  of  the 
premises  in  July,  1901,  when  the  works 
were  completed. 

(c)  That  he  was  not  the  owner  at  the  date 
of  the  apportionment  and  demand  for  pay- 
ment, namely  10th  March,  1904. 

It  was  proved  the  respondent  had  not 
received  any  notice  and  v  as  not  aware  of 
any  notice  having  been  served  relating  to 
the  said  premises  prior  to  the  notice  of 
apportionment  and  demand  for  payment  on 
10th  March,  1904. 

The  respondent  contended  : 

(a)  That  the  service  of  the  notices  to  do 
the  work  was  bad,  inasmuch  as  one  was 
addressed  to  the  agent  in  receipt  of  the 
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rackrent  by  name,  the  said  agent  not  being 
the  agent  of  the  respondent,  and  one  to 
each  of  the  tenants  by  name. 

(b)  That  he  was  not  liable  as  he  was  not 
the  owner  at  the  date  when  the  apportion- 
ment was  made  and  money  demanded. 

In  support  of  the  contentions  the  follow- 
ing cases  were  cited  :  Jarrow  Local  Board  v. 
Kennedy  (1871),  L.  R.  6  Q.  B.  128  ;  35  J,  P. 
248  ;  Farnworth  Local  Board  v.  Coinpton 
(1885),  34  W.  R.  334;  WaXliend  Local 
Board  v.  Murphy  (1889),  61  L.  T.  777 ; 
Wirral  District  (JouncU  v.  Carter,  [1903] 
1  K.  B.  646  ;  67  J.  P.  31 ;  Millard  v.  Balby- 
withllexthorpe  Urban  District  CouTiCtl, 
[1905]  1  K.  B.  60  ;  69  J.  P,  13. 

The  appellants  contended  : 

(a)    That   the    notices   as   serVed    w«re 


(b)  That  the  respondent  was  liable  as  the 
owner  at  the  time  when  the  work  was  com-, 
pleted  under  s.  257  of  the  Public  Health 
Act,  1875. 

We  decided  in  favour  of  the  respchidetft 
iipon  his  contentions  above  sfet  forth  ^Tid 
dismissed  the  information  accordingly. 

The  question  for  the  opinion  of  the  coilrt 
is  whether  under  all  the  circumstances  of  the 
case  we  were  justified  in  dismissing  the  Ccose 
on  the  information.  If  the  qourt  is  of  the 
aftirmative  opinion  the  dismissal  is  to  starid, 
but  otherwise  the  case  is  to  be  remitted,  to 
us  to  be  further  dealt  with. 

M.  CHAPMAlf, 
N.  FORTESCUE., 

Macrnorran,  K.C.  (with  him  Temple 
Martin),  for  the  apiicllante.— The  question 
in  this  case  is  two-fold.  First,  whether  the 
preliminary  notice  was  properly  served,  and, 
secondly,  even  if  it  was,  whether  the  res- 
pondent is  liable.  As  to  the  first  ix)int  the 
notice  was  good.  As  to  the  second  point 
there  is  no  precise  authority.  In  jff.  v» 
Swindon  Local  Board  (1870),  4  Q.  R  D; 
305  ;  43  J.  P.  431,  it  was  held  tha-t  a  iKjrson 
who  was  the  owner  at  the  time  the  original 
notice  was  served,  but  had  parted  with  the 
property  before  the  works  had  been  com- 
pleted was  not  liable ;  but  that  case  is  not  in 
point  and  has  been  adversely  commented  on 
in  Millard  v.  Bcdby-with-Uexthorjye  Urban 
District  ConncU,  [1905]  1  K.  B.  60  ;  69  J.  P, 
1 3.  There  the  api)ellan t  •  was  owner  at ,  the 
time  the  notices  were  served  and  also  at  the 
time  when  the  work  was  completed,  but 
had  ceased  to  bo  owqer  before  tha  appor- 
tionment of  the  expenses  and  the  dgrnand 

Q       Digitized  by 


@oogle 


!tHE   JtJStlCfi   OF  THE   PEACE. 


East  Ham  Urban  Disteict  Council  v. 
Aylett. 

to  pay  them.  It  was  held  by  the  Court  of 
Ai)peal  that  he  was  liable.  That  case  is  in 
point  here.  They  also  referred  to  Bettes- 
tfforth  V.  Bicker  (1888),  37  Ch.  D.  535; 
62  J.  P.  740,  and  Be  Allen  and  DriscoWs 
Contract,  [1904]  2  Ch.  226  ;  68  J.  P.  253, 
469. 

Symons,  for  the  respondent. — No  notice 
has  ever  been  served  on  the  appellant— that 
is  found  as  a  fact  by  the  special  case— and 
such  notice  is  necessary  before  proceedings 
can  be  taken  against  him.  By  s.  257  of  the 
Public  Health  Act,  1875,  two  methods  are 
given  to  the  local  authority  to  recover  the 
apportioned  expenses — either  they  can 
proceed  in  a  summary  manner  before 
justices  against  the  owner  or  they  can  put  a 
charge  upon  the  property.  These  are  two 
distinct  remedies,  and  authorities  on  one 
are  no  authorities  on  the  other.  He  cited 
West  V.  Downnian  (1880),  14  Ch.  D.  111. 
Section  257  must  be  read  with  a.  150. 
Section  257  is  not  an  interpretation  section, 
it  does  not  say  the  "owner  in  default." 
All  the  authorities  go  to  show  that  the 
person  to  be  proceeded  against  is  the 
"owner  in  default,"  the  person  who 
has  received  the  notice  and  has  not  done 
the  work.  That  was  the  case  in  Millard  v. 
Balby-with-Uexthorne  Urban  District 
Council,  supra,  but  here  there  was  no  notice 
and  DO  default  by  the  appellant. 

Alveestonk.  L.C.  J.— Without  saying  the 
point  is  exactly  covered  by  the  case  of 
Millard  v.  Balby-with-Hexthorpe  Urban 
District  Council,  supra,  it  is  necessary  for 
Mr.  Symons  to  displace,  as  he  has  very 
cleverly  sought  to  do,  the  reasoning  of  the 
Master  of  the  Rolls  in  the  passage  that 
has  been  so  often  referred  to,  because  speak- 
ing of  s.  257  of  the  person  liable  under  that 
section,  he  says  in  terms  :  "  Whether  on  the 
terms  of  that  section  alone  the  owner 
making  default  in  doing  the  works  required 
by  the  notice  would  remain  permanently 
liable,  although  he  did  not  continue  to  be 
owner  at  the  time  of  the  completion  of  the 
works,  it  is  not  necessary  to  consider.  For 
when  we  come  to  s.  257  we  find  that  in 
absolutely  unambiguous  terms  it  makes  the 
person  wno  is  owner  when  the  works  are 
completed  liable.  Whether  any  other 
person  would  also  be  liable  it  is  not  neces- 
sary to  consider."  Therefore,  unless  we  say 
that  was  absolutely  unnecessary  for  the 
judgment,  or  was  a  point  not  for  the  Master 
OP  THE  Rolls  to  construe,  it  would  of  course 
have  properly  very  great  weight  with  us.  I 
only  desire  to  say,  looking  Iwick  to  s.  257, 
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that  I  repeat  what  I  think  I  said  in  the 
previous  case  which  went  up  to  the  Court 
of  Appeal.  As  it  stands  s.  257  alone  seems 
to  fix  the  liability  upon  the  person  who  is 
owner  at  the  time  of  thecompletion.  It  refers 
to  expenses  incurred  whereof  the  owner  of 
the  premises  is  made  liable  under  this  Act, 
and  so  clearly  refers  to  a  person  upon  whom 
a  notice  might  be  served  under  s.  150,  and 
who  would  be  supposed  to  be  going  to  do 
the  work,  and  then  instead  of  saying  "  such 
expenses  may  be  recovered  from  such 
person,"  it  puts  in  the  expression  "  from  any 
person  who  is  the  owner  of  such  premises 
when  the  works  are  completed."  Therefore 
it  contemplates  a  different  state  of  things 
at  a  certain  period  of  time,  namely,  at  com- 
pletion, as  distinguished  from  the  default  to 
obey  tne  notice,  and  possibly  a  different 
person  by  bringing  in  the  words  "any  person" 
who  happens  to  be  owner  at  that  time. 
Further  ftian  that,  although  I  quite  agree 
with  Mr.  Symons.  that  for  the  purpose  of 
considering  the  liability  under  summary 
proceedings  under  ss.  150, 257,  the  equitable 
cases  as  to  a  charge  ujwn  the  property  have 
been  held  not  to  be  ruling  authorities,  and 
although  the  vendor  and  purchaser  cases  may 
not  of  necessity  be  authorities,  I  think  Be 
Allen  and  DriscolVs  Contract,  supju,  shows 
that  for  the  purpose  of  ascertaining  when 
the  actual  liability  arises,  the  period  of  com- 

Eletion  of  works,  under  s.  257,  is  the  date  to 
e  taken,  because  in  that  case  the  person  in 
default,  according  to  Mr.  Synums^  argument, 
was  the  vendor  and  the  person  who  was  the 
owner  at  the  time  of  the  completion  was 
the  purchaser,  and  it  was  held  that  the 
expense  fell  upon  him.  I  therefore  think, 
whether  we  take  the  section  itself  or  the 
principle  applied  in  these  cases,  the  decision 
of  the  magistrates  cannot  be  siipported  in 
face  of  the  case  of  Millard  v.  Balby-with- 
Hextkorpe  Urban  District  Council,  supra, 
and  I  further  think  the  Master  of  the 
Rolls  has  used  an  argument  which  is  a 
strong  authority  in  favour  of  the  view  we 
are  taking,  though  I  think,  personally,  it  is 
quite  true  that  Stirling,  L.J.,  did  not  j^o 
quite  so  far.  It  is  only  fair  to  the  magis- 
trates to  say  that  they  decided  this  case 
when,  as  far  as  they  were  concerned^  B,  v. 
Swindon  Local  Board,  supra,  was  binding 
upon  them,  and  certainly,  whatever  may 
has  been  done,  I  have  no  doubt  that  Mr. 
Synwns  did  mean  to  raise  the  first  point. 
The  other  ground  on  which  they  decided, 
was  that  there  was  no  liability  when  the 
apportionment  had  taken  place,  which,  of 
course,  has  disappeared  now  since  the  decision     t 
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of  the  Court  of  Appeal.    I  therefore  think 
this  appeal  must  be  allowed. 

Kennedy,  J.— I  agree 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Wilson  & 
Son. 

Solicitors  for  the  respondent  :  Surtees 
^nd  Surtees. 
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April  6,  1905. 

Trouohton  V,  Manning. 

Motor  Car— Reckless  driving — Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  s.  1  (1). 

The  appellant  drove  his  motor  car  on  to  a 
brtdqcj  and  just  as  he  was  approachifig 
a  toll-gate  oti  the  further  side  he  tvas 
in/omied  by  the  toll-keeper^  the  respon- 
dent^ that  a  toll  was  payable  for  the 
passage  of  the  bridge.  The  appellant 
declined  to  pay  the  toll— told  the  respon- 
dent to  take  his  number  and  backed  his 
car  off  the  bridge  and  turned  it  round 
with  a  view  to  returning.  The  respon- 
dent thereupon  proceeaed  to  the  rear 
side  of  the  car  with  a  view  to  seizing 
and  detaining  it  or  some  part  thereof. 
The  appellant  proceeded  along  the  road 
at  a  pax:e  not  more  than  twelve  miles  an 
hour  with  the  respondent  hariging  on  to 
the  car  and  being  dragged  along.  Even- 
tually  the  respondent  let  go  of  the  car 
and  VKis  picied  up  in  an  insensible 
condition.  The  justices  fomnd  the 
speed  of  the  car  was  reasonable  and  no 
danger  was  caused  to  any  other  person 
than  the  respondent. 

Held,  t/ie  appellant  could  not  be  convicted 
of  reckless  driving  under  s.  1  (1^  of  the 
Motor  Car  Act^   1903,  and   that    the 
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section  applied  to  recklessness  vdth  re- 
gard to  jyersons  on  the  highway  and 
not  passengers  in  the  car. 

Case  stated  by  justices  in  and  for  the 
county  of  Kent. 

The  apiiellant,  Aubrey  Troughton,  was  ' 
summonea  before  us  to  answer  an  informa- 
tion of  the  respondent,  a  collector  of  bridge 
tolls  at  Sandwich,  that  the  appellant,  on 
Saturday,  July  23rd,  1904,  at  the  parisn  of 
Stour,  in  the  said  county,  then  being  the 
driver  of  a  motor  car,  registered  No.  A  330, 
on  a  certain  public  highway  there,  unlaw- 
fully did  drive  such  motor  car  recklessly, 
contrary  to  the  Motor  Car  Act,  1903,  s.  1.  A 
copy  of  the  summons  is  hereto  annexed. 

1  he  summons  came  on  for  hearing  at  a 
court  of  summary  jurisdiction  held  at  the 
Town  Hall,  Ramsgate,  aforesaid,  on  9th 
August,  1904,  before  us,  and  after  hearing 
the  case  and  the  evidence  for  both  respon- 
dent and  appellant,  convicted  the  said 
Aubrey  Troughton,  the  appellant,  and 
judged  that  he  should  pay  a  penalty  of 
£20  and  £3  \%s,  and  costs. 

At  the  hearing  of  the  information  at  the 
court  of  summary  jurisdiction  as  aforesaid, 
the  following  facts  were  proved  in  evidence 
before  us : 

(a)  That  the  appellant  was  the  registered 
owner  of  motor  car  A  330. 

(b)  That  on  the  afternoon  of  Saturday. 
23rd  July,  1904,  the  appellant  drove  his  said 
motor  car  over  Sandwich  Bridge,  crossing 
the  river  Stour,  from  the  direction  of  Rams- 
gate, being  stopped  by  the  respondent 
within  a  short  distance  of  and  before  reach- 
ing the  toll-gate  situate  on  the  said  bridge 
at  the  side  nearest  Sandv^dch. 

(c)  That  no  demand  was  made  of  the 
appellant  for  payment  of  any  toll  prior  to 
his  entering,  although  it  was  proved  that 
certain  notices  were  exhibited  on  the  road- 
way. 

(d)  That  the  appellant  was  informed  by 
the  respondent  that  a  toll  was  payable  for 
the  passage  of  the  said  bridge,  but  declined 
to  pay  the  said  toll,  and  told  the  respondent 
to  take  the  registered  number  of  his  motor 
car  and  backed  it  off  the  said  bridge  upon 
the  same  side  upon  which  he  had  entered, 
viz..  the  Ramsgate  side,  and  turned  it  round 
witn  a  view  to  proceeding  in  the  direction 
from  which  he  had  come. 

(e)  That  the  respondent  thereupon  placed 
himself  in  front  of  the  appellant's  said 
motor  car  with  a  view  to  preventing  his 
proceeding  further.  ^^  ^ 
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ff)  That  the  appellant  having  previously 
ormed  the  respondent  that  ne  declined 
to  pay  the  toll,  and  having  warned  him  to 
keep  clear  of  tne  car,  set  the  car  in  motion. 

(g)  That  the  respondent  thereupon  pro- 
ceeded to  the  rear  side  of  the  car  with  a 
view  to  seizing  and  detaining  the  same  or 
some  part  thereof. 

(h)  That  the  appellant  proceeded  along 
the  road  to  Ilamsgate  at  a  pace  which  was 
admitted  to  be  not  more  than  twelve  miles 
an  hour,  with  the  respondent  hanging  on  to 
the  side  of  the  car,  and  that  he  was  carried 
213  yards  in  that  position  with  his  heels  on 
the  ground. 

(i)  That  the  respondent  asked  the  appel- 
lant to  stop,  which  he  failed  to  do.  Even- 
tually the  respondent  let  go  of  the  car  and 
fell  to  the  ground  and  was  picked  up  in  an 
insensible  condition. 

(j)  That  the  speed  which  the  car  was 
gom^  during  the  time  the  respondent  was 
hanging  thereon  was  in  itself  a  reasonable 
speed,  and  that  no  danger  was  caused  to 
any  person  other  than  the  respondent. 

The  prosecution  did  not  prove  that  the 
place  wnere  the  appellant  drove  his  motor 
car  was  a  public  highway,  and  as  a  matter 
of  fact  it  was  withm  our  knowledge  and 
that  of  everyone  concerned  in  the  case  that 
the  place  in  question  is  the  only  public 
highway  from  Ramsgate  to  Sandwich. 

It  was  contended  before  us  on  behalf  of 
the  respondent  that  the  driving  away  by 
the  appellant  of  his  motor  car  under  the 
circumstances  heretofore  set  out,  was  reck- 
less driving  within  the  meaning  of  the 
section. 

It  was  contended  before  us  on  behalf  of 
the  appellant  that  the  foregoing  facts  did 
not  constitute  the  offence  of  reckless  driving 
within  the  meaning  of  s.  I  of  the  Motor 
Car  Act,  1903,  there  being  no  evidence  of 
any  recklessness  in  the  driving  of  the  said 
motor  car  by  the  appellant. 

On  the  hearing  of  the  case  we  informed 
the  respective  solicitors  for  the  parties  that 
we  declined  to  go  into  the  question  of  the 
payment  of  the  toll,  and  in  coming  to  our 
aecision  we  considered  only  the  question  as 
to  whether  the  appellant  had  been  guilty  of 
recklessly  driving  his  motor  car,  and  we 
overruled  the  contentions  put  forth  on 
behalf  of  the  appellant  and  convicted  the 
appellant  of  reckless  driving  having  regard 
to  all  the  circumstances  of  the  case. 

The  Question  for  the  opinion  of  this 
honourable  court  is,  Whether  or  not  the 
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appellant  wds  guilty  of  the  offence  of  reck- 
less driving,  having  regard  to  all  the  cir- 
cumstances of  the  case,  within  the  meaning 
of  the  section,  there  being  no  proof  that  he 
was  driving  at  an  excessive  speed,  or  that 
anyone  was  endangered,  except  the  respon- 
dent 1 

If  the  court  shall  be  of  opinion  that  the 
said  conviction  was  legally  and  properly 
made^  then  the  said  conviction  is  to  stand  ; 
but  if  the  court  shall  be  of  opinion  to  the 
contrarv,  then  the  said  conviction  is  to  be 
quashed. 

H.  Weigall. 

H.  H.  Marks. 

Hy.  Curung. 

Clifford  J.  Brookes. 

Wm.  Tomlin. 

The  Motor  Car  Act,  1903  (3  Edw.  7,  c.  36), 
provides : 

Section  1  (1). — "If  any  person  drives  a 
motor  car  on  a  public  highway  recklessly  or 
negligently,  or  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public,  having  re- 
gard to  all  the  circumstances  of  the  case,  in- 
cluding the  nature,  condition  and  use  of  the 
highway,  and  to  the  amount  of  traffic  which 
actually  is  at  the  time,  or  which  might 
reasonably  be  expected  to  be,  on  the  high- 
way, that  person  shall  be  guilty  of  an 
offence  under  this  Act." 

C.  W.  Mathews^  for  the  appellant  — 
There  is  no  evidence  in  this  case  on  which 
the  justices  could  find  that  there  had 
been  reckless  or  negligent  driving  under 
s.  1  of  the  Motor  Car  Act,  1903.  The  jus- 
tices have  foimd  that  no  one  was  in  fact 
endangered  except  the  respondent,  and  he 
was,  in  fact,  a  trespasser  on  the  car.  The 
words  "having  regard  to  all  the  circum- 
stances of  the  case"  have  only  to  be 
read  in  connection  with  "at  a  8i)eed  or 
in  a  manner  which  is  dangerous  to  the 
public,"  and  do  not  qualify  "  recklesslv  or 
negligently,"  which  speak  for  themselves. 
The  justices  were  therefore  wrong  in 
finding  that  the  appellant  was  guilty 
of  reckless  driving,  having  regard  to 
all  the  circumstances  of  the  case.  There 
was  no  recklessness  here  with  regard  to 
anyone  on  the  highway.  [He  referred  to 
Mayliew  v.  Sutton  (1903),  86  L.  T.  18,  and 
Smith  V.  Bwm  (1902),  65  J.  P.  486.] 

Thm^n  Druri/,  for  the  respondent. —It  is 
simply  a  question  of  fact  for  the  justices, 
and  if  there  is  evidence  to  support  the  find- 
ing they  have  arrived  at  their  decision  will 
not  be  reviewed  by  the  court  f^  ^  ^  ^T  ^ 
^.y.u.ed  by  VrrOOQlC 
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Alverstone,  L-CJ.-  This  case  raises  a 
question  of  considerable  difficulty  as  to 
whether  there  is  any  evidence  on  which  the 
decision  of  the  justices  can  be  supported, 
namely,  that  the  appellant  had  been  ^^/milty 
of  reckless  driving  naving  regard  to  all  the 
circumstances  of  the  case,"  they  having 
found  as  a  fact  that  the  speed  at  which  the 
car  was  going  during  the  time  the  respon- 
dent was  hanging  thereon,  was  in  itself  a 
reasonable  speed,  and  that  no  danger  was 
caused  to  any  person  other  than  the  respon- 
dent. Now,  the  Motor  Car  Act,  1903,  under 
which  the  proceedings  were  taken,  provides 
by  s.  1  (1)  that,  "  If  any  ])erson  arives  a 
motor  car  on  a  public  highway  recklessly  or 
negligently,  or  at  speed  or  in  a  manner 
which  ia  aangerons  to  the  public,  having 
regard  to  all  tne  circumstances  of  the  case, 
including  the  nature,  condition  and  use  of 
the  highway,  and  to  the  amount  of  traffic 
which  actually  is  at  the  time,  or  which 
might  reasonably  be  expected  to  be,  on 
the  highway,  that  person  shall  be  guilty  of 
an  offence  under  this  Act."  It  is  contended 
for  the  appellant  that  the  justices  were 
wrong  in  taking  into  consideration  in  con- 
nection with  the  charge  of  reckless  driving, 
the  words,  "having  regard  to  all  the  cir- 
cumstances of  the  case  "  which  have  refer- 
ence only  to  the  words  of  the  section  "  at  a 
speed  or  in  a  manner  which  is  dangerous  to 
tne  public."  But  in  my  view  it  is  quite 
impossible  to  consider  the  question  of  reck- 
less or  negligent  driving  without  having 
regard  to  the  circumstances  of  the  case. 
I  have  come  to  the  conclusion  that  this 
conviction  cannot  be  supported,  but  in  say- 
ing this,  I  hope  that  nothing  I  say  will 
be  supposed  to  supix)rt  the  view  that  a 
driver  of  a  motor  car  need  not  regard  his 
obligations  under  the  statute  when  there 
is  only  one  {person  on  the  road  whether  he 
is  lawfully  there  or  not,  and  whether  he 
could  or  could  not  get  out  of  the  way.  I 
think  the  idea  does  prevail  amongst  some 
drivers  of  motor  cars  that  when  once  they 
have  blown  their  horn  they  are  justified  in 
going  on  at  any  rate  of  speed  and  that 
people  are  bound  to  get  out  of  their  way. 
The  practice,  I  admit,  is  not  universal,  but 
it  does  prevail  to  a  large  extent.  I  hope, 
for  instance,  that  it  will  not  be  thought 
that  the  interests  of  a  drunken  person  are 
not  to  be  regarded  by  a  driver  who  can  stop 
his  car.  But  that  is  not  quite  the  case  whicn 
arises  here.  In  this  case  there  is  no  evi- 
dence of  any  breach  of  the  section  in  view 
of  what  was  intended  to  be  included  in  the 
section,  although  it  might  be  considered 
that  some  question  might  arise  between  the 
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toll-keeper  and  the  appellant  with  regard 
to  the  conduct  of  the  tatter.  All  we  have 
got  is,  that  the  respondent  asked  the  appel- 
lant to  stop,  which  he  failed  to  do,  and 
eventually  tne  respondent  let  go  and  fell  to 
the  ground  and  was  picked  up  in  an  insen- 
sible condition,  and  that  the  speed  at  which 
the  car  was  going  during  the  time  the 
respondent  was  hanging  thereon  was  in 
itself  a  reasonable  speed,  and  that  no  danger 
was  caused  to  any  person  other  than  the 
respondent.  I  think  the  personal  grievance 
between  the  toll -keeper  and  the  appellant 
in  respect  of  the  latter's  conduct  is  not  of 
itself  sufficient  to  constitute  evidence  of 
driving  which  was  in  itself  reckless,  or  reck- 
less in  view  of  all  the  circumstances  of  the 
case,  as  referred  to  in  s.  1  (1)  of  the  Motor 
Car  Act,  1903.  It  is  rather  the  case  of  a 
very  unfortunate  occurrence,  which,  for  all 
I  know,  might  have  been  caused  by  want 
of  reasonable  care  on  the  part  of  the  appel- 
lant towards  the  respondent;  but  I  tnink 
it  would  be  straining  the  statute  if  we  were 
to  hold  that  there  had  been  a  criminal 
offence  committed  under  s.  1  (1),  where  the 
evidence  is  that  there  had  been  no  driving 
dangerous  to  any  person  on  the  road,  ex- 
cept to  a  man  whoTiad  a  grievance  against 
the  driver  and  was  hanging  on  to  the  car. 
I  should  be  very  slow  to  interfere  if  there 
was  any  evidence  before  the  justices  that 
could  fairly  be  said  to  be  evidence  of  an 
offence.  But  the  court  ought  not  to  turn 
into  a  criminal  offence  the  personal  wrong 
of  the  complainant,  independently  of  that 
which  would  be  regarded  as  reckless  or 
negligent  driving  under  the  statute.  For 
these  reasons  I  think  the  appeal  must  be 
allowed  and  the  conviction  quashed. 

Kennedy,  J.— I  entirely  agree.  The  toll- 
keeper,  the  respondent,  was,  as  the  case 
says,  a  man  who,  rightly  or  wrongly,  had  an 
idea  that  as  the  payment  of  the  toll  had 
been  refused,  he  was  entitled  to  seize  and 
detain  something  out  of  the  car.  Whatever 
happened  in  the  end  by  clinging  on  to  the 
car  he  became  an  uninvited  and  undesired 
rider  on  the  car.  Now,  under  those  cir- 
cumstances, I  do  not  think  what  happiened 
can  be  said  to  be  an  offence  under  this 
section  fairly  and  properly  read.  The  in- 
tention of  the  section  is  to  prevent  miscon- 
duct in  the  management  of  the  car  towards 
the  public  who  were  outside  it  on  the  high- 
way and  not  towards  persons  who  may 
happen  to  be  in  the  car  themselves.  Here 
is  a  person  who,  against  the  will  of  the 
owner,  became  a  rider  in  the  car,  and  I 
do  not  think,  therefore,  the  section  applies 
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to  this  case.  It  was  intended  to  protect 
the  public  on  the  highway,  and  I  therefore 
think  this  appeal  must  be  allowed. 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Sandford  & 
Co. 

Solicitors  for  the  respondent:  Hare  &. 
Co.,  for  F.  W.  Hardman,  Deal. 
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COURT    OF    APPEAL. 


March  29,  30 ;  April  4,  1905. 

Rex  on  the  Prosecution  of  Roberts 
AND  Others  v,  Dodds  and  Others, 
Birkenhead  Licensing  JJ. 

Licensing  Acts — ReneM'al  of  on-licence — 
Power  of  licensing  committee  to  require 
reasonable  undertaking  as  condition  of 
renewal  —  Conditions  endorsed  on 
licence  —  Refusal  to  deliver  licence 
till  undertaking  giwcxi —Mandamus- 
Licensing  Act,  1904  (4  Edw.  7,  c.  23), 
ss.  1,  9. 

Upon  an  application  for  the  renewal  of  an 
on-licence^  to  which  none  of  the  grounds 
of  refusal  sjyecified  in  s.  1  (1)  of  the 
Licensing  Acty  1904,  ajyjUyy  the  licensing 
committee  haife  no  power  to  require  as 
a  condition  of  renewal  that  the  licensee 
shall  give  an  undertaking  as  to  the 
management  of  the  business. 

So  held  by  Collins,  M.R.,  and  Cozens- 
Hardy,  L.J.  (Mathew,  L.J.,  dis- 
senting). 

Decision  of  the  High  Court  of  Justice, 
Kin^s  Bench  Division  {rejxyrted  ante 
p.  185),  reversed. 

Appeal  by  the  ^irosecutors  from  the 
judgment  of  the  High  Court  of  Justice, 
King's  Bench  Division (Alverstone,L.C. J., 
Wills  and  Kennedy,  J  J.),  discharging  t\^o 
rules  nisi  for  mandamus. 

The  prosecutors  were  Roberts,  the  tenant, 
and  Walker  &  Son,  the  owners,  of  licensed 
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premises  known  as  the  Commercial  Hotel, 
in  the  borough  of  Birkenhead. 

The  facts  were  as  follows :  At  the  general 
annual  licensinff  meeting  for  the  borough 
of  Birkenhead,  held  on  February  Ist,  1905, 
at  which  Roberts  applied  for  a  renewal  of 
the  licence  of  the  above  premises,  the 
chairman  announced  that  the  licensing 
committee  would  ask  all  persons  ai)plying 
for  the  renewal  of  on-licences  to  give  an 
undertaking  to  observe  certain  conditions 
on  the  renewal  of  their  licences  ;  that  the 
applications  for  renewal  would  be  ad- 
journed, and  notices  of  the  reauired  under- 
taking would  be  served  on  tne  registered 
owners  of  the  premises.  Notices  were 
accordingly  served  on  all  the  owners  of 
licensed  premises  in  the  borough,  including 
Walker  k  Sons,  the  owners  of  the  Com- 
mercial Hotel,  stating  that  licensed  persons 
would  be  requii-ed  to  give  to  the  justices 
upon  the  renewal  an  undertaking  to  observe 
certain  conditions.  The  conditions  were  as 
follows :  "  (1)  No  intoxicating  liquor  shall  be 
used  or  supplied  upon  credit.  (2)  No 
intoxicating  liquor  shall  be  supplied  to  any 
child    under   the   age   of   fourteen  years. 

(3)  No  games,  draws,  or  raffles  shall  be 
suffered  to  take  place  upon  the  licensed 
premises   (except  billiards   in    alehouses). 

(4)  The  licensee  shall  devote  the  whole  of 
his  time  to  the  business  of  this  licence. 

(5)  The  back  door  of  the  premises  shall  be 
kept  locked  except  for  domestic  purposes. 

(6)  No  clubs  for  the  purpose  of  a  distribu- 
tion of  drink  at  Christmastide  or  any  other 
period  shall  be  permitted  at  the  premises." 
It  was  not  contended  that  any  of  the  con- 
ditions were  unrea-sonable.  At  the  ad- 
journed meeting  of  the  licensing  committee 
on  February  15th  the  owners  of  the'  Com- 
mercial Hotel  and  the  owners  of  all  the 
other  licensed  houses  in  Birkenhead,  with 
one  exception,  refused  to  assent  to  the 
licensees  giving  the  required  undertaking. 
The  chairman  thereupon  stated  that  all  the 
licences  would  be  renewed  and  would  be  in 
the  hands  of  the  clerk  to  the  licensing 
justices,  and  would  be  delivered  by  him  to 
the  licensees  upon  their  giving  to  him  an 
undertaking  to  observe  the  conditions 
which  had  been  printed  on  the  back  of 
each  of  the  licences.  The  meeting  was  then 
adjourned  until  March  1st.  At  the  ad* 
journed  meeting  counsel  for  the  appli- 
cants requested  the  licensing  committee  to 
adopt  the  course  of  refusing  to  renew  the 
licences,  so  that  the  applicants  might  appeal 
to  quarter  sessions,  and  in  that  way  test 
the  right  of  the  licensing  committee  to 
require  the  undertakings  to  be  given.    The 
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committee  declined  to  adopt  that  course, 
and  the  chainnan  again  stated  definitely 
that  the  renewals  were  not  refused,  and 
that  they  might  be  obtained  by  the 
respective  licensees  upon  giving  the  under- 
taking  required.  Roberts,  the  tenant  of 
the  Commercial  Hotel,  subsequently  applied 
to  the  clerk  to  the  licensing  lustices  tor  his 
licence,  but,  as  he  refused  to  give  the 
undertaking  required,  the  licence  was  not 
handed  to  him. 

Upon  these  facts  the  tenant  and  owners 
of  tne  Commercial  Hotel  applied  to  the 
King's  Bench  Division  for,  and  the  court 
granted,  a  rule  nisi  for  a  mandamus  calling 
upon  the  licensing  justices  to  show  cause 
wny  a  writ  of  mandamus  should  not  issue 
commanding  them  to  deliver  up  to  Roberts 
his  renewal  licence  in  respect  of  the  Com- 
mercial Hotel  ;  and  also  a  rule  nisi  for  a 
mandamus  calling  upon  the  licensing  com- 
mittee to  show  cause  wh)r  they  should  not 
hold  an  adjourned  meeting  to  hear  and 
determine  the  application  of  Roberts  for 
the  renewal  of  nis  licence,  according  to 
law. 

The  Divisional  Court  held  that  the 
licensing  committee  were  entitled  to  demand 
that  the  undertaking  should  be  given,  and 
discharged  the  rules. 

Pick/ordj  K.C.  (Migby  Swift  with  him), 
for  the  tenant. — The  licensing  committee 
had  no  power  to  require  the  tenant  to  give 
an  undertaking  as  a  condition  of  the 
renewal  of  his  licence.  They  stated  that 
the  licence  was  renewed,  but  instructed 
their  clerk  to  hold  the  renewal  licence 
until  the  undertaking  was  given.  If  they 
renewed  the  licence  they  were  bound  to 
issue  it ;  otherwise  they  must  be  taken  to 
have  refused  to  hear  and  determine  the 
application  for  a  renewal  according  to  law. 
Under  s.  1  (1)  of  the  Licensing  Act,  1904, 
the  licensing  justices  can  only  refuse  to 
renew  an  existing  on-licence  on  certain 
grounds,  which  do  not  include  the  refusal 
to  give  an  undertaking.  Before  the  passing 
of  the  Act  of  1904  there  was  no  power  to 
attach  conditions  on  granting  the  renewal 
of  an  on-licence  except  in  two  cases,  namely, 
under  s.  49  of  the  Licensing  Act.  1872, 
which  relates  to  six-day  licences,  ana  under 
s.  7  of  the  Licensing  Act,  1874,  which 
relates  to  early  closing.  But  when  the 
licensing  justices  had  a  discretion  as  to  the 
renewal  of  licences  a  practice  grew  up  of 
requiring  the  licensee  to  give  undertakings 
as  a  condition  of  renewing  the  licence. 
Section  9  (2)  of  the  Act  of  1904  applies 


69  J.  P.  210. 

to  such  reasonable  undertakings  given 
before  that  Act  was  passed,  and  to  under- 
takings given  voluntarily  after  the  passing 
of  the  Act.  The  proviso  to  the  sub-section 
is  inserted  for  the  protection  of  the  owners 
of  the  premises  in  cases  where  the  licensee 
is  willing  to  give  a  voluntary  undertaking. 
Section  4  (2)  of  the  Act  gives  the  justices 
express  power  to  attach  conditions  on  the 
grant  of  a  new  licence,  but  there  is  no  such 
power  in  the  case  of  the  renewal  of  an 
existing  licence. 

A,  H.  Bodkin  (F.  E,  Smith  with  him), 
for  the  owners  of  tne  premises. — The  powers 
of  the  licensing  committee  are  entirely  statu- 
tory, and  there  is  no  provision  giving  them 
power  to  impose  cpnaitions  on  the  renewal 
of  a  licence.  The  second  condition,  which 
relates  to  the  sale  of  intoxicating  liquor  to 
children  under  the  age  of  fourteen  years,  is 
contrary  to  the  provisions  of  the  Intoxi- 
cating Liquors  (Sale  to  Children)  Act,  1901. 
The  requirements  of  the  committee  go 
further  tnan  the  requirements  of  that  Act, 
and  if  they  have  power  to  impose  that  con- 
dition, they  will  practically  be  altering  the 
statute  so  far  as  Birkenhead  is  concerned. 
Further,  s.  48  of  the  Licensing  Act,  1872, 
provides  that  every  licence  shall  be  in  the 
form  prescribed  by  the  Secretary  of  State. 
Here  the  justices  have  inserted  the  words : 
"  This  renewal  licence  is  granted  upon  the 
licensee  giving  an  undertaking  to  keep  and 
observe  the  conditions  indorsed  on  the 
back  hereof."  By  so  doing  they  have 
departed  from  the  statutory  form,  which 
they  have  no  power  to  do. 

Asquith.  K.C.,  and  F,  Low,  K.C.  (S.  T. 
Little  with  them),  for  the  justices.— The 
prosecutors*  proper  course  was  to  appeal  to 
quarter  sessions.  Whether  the  renewal  was 
refused  or  whether  it  was  granted  subject 
to  conditions,  it  was  equally  an  act  relating 
to  the  renewal  of  a  licence,  against  which 
an  appeal  would  lie  under  s.  27  of  the  Ale- 
house Act,  1828,  which  was  left  unrepealed 
by  the  Act  of  1872  so  far  as  renewals  are 
concerned.  Therefore,  as  there  was  another 
remedy,  that  by  mandamus  is  not  open 
(Rex  V.  Smitk  (1873),  L.  R.  8  Q.  B.  146). 
Upon  the  main  point— if  the  contention  on 
the  other  side  is  ri^ht.  s.  9  (2)  of  the  Act  of 
1904  has  no  intelligible  meaning.  That 
sub-section  clearly  contemplates  that  the 
practice  of  requiring  undertakings  to  be 
given  shall  continue,  and  regulates  the 
practice  and  provides  that  the  undertsJcings 
required  must  be  reasonable.  No  intelligible 
meaning  can  be  given  to  the  sub-section 
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anless  it  is  assumed  that  the  iustices  have 
such  power.  If  the  licence-holder  has  only 
to  refuse  to  cive  any  such  undertaking  and  yet 
obtain  his  licence,  no  licence-holder  would 
dveF'be  foolish  enough  to  give  any  such 
undertaking,  and  sub>s.  (2)  would  only  apply 
to*  such  persons  as  have  given  such  under- 
takings before  the  j)assing  of  the  Act,  and 
as*  tliey  would  refuse  to  renew  the  under- 
iaking,  the  section  in  a  short  time  would 
become  utterly  useless.  The  power  of 
justices  to  impose  such  conditions  ha8  never 
before  been  questioned.  The  conditions 
do  ,  Qot  amount  to  an  alteration  of  the 
statutory  form.  With  regard  to  the  second 
condition,  which  relates  to  the  sale  of 
intoxicating  liquor  to  children,  the  Act  of 
1901  imposes  a  penalty,  and  this  is  an 
extra  precaution  which  cannot  be  regarded 
as  a  contravention  of  that  Act.  It  is  not 
contended  that  any  of  the  conditions  in 
^his  case  arc  unreasonable.  Conditions 
outside  the  scoi)e  of  the  licence  have  been 
Jield  to  be  void  {Eex  v.  A  thai/  (1758), 
%  Burr.  653;  R  v.  Wilkinson  (1864), 
2&  J.  P,  597  ;  Ji.  V.  Bovmmn,  [1898]  1  Q.  B. 
663;  (J2  J.  P.  374).  [They  also  referred  to 
Sharp  V.  Wakefield,  [1891]  A.  C.  173; 
55|J/P,.197;  i?.v.  Yorkshire  (West  Bidivq) 
Q^uniy  Council,  [1896]  2  Q.  B.  386 ;  60  J.  P. 
550  ;  and  R,  v.  Cotham^\m^^  1  Q.  B.  802: 
62J,  P.435.J 

'  •  PiH/ord,  K.C.,  in  reply. 

Cur.  adv.  vult. 

April  4. 

(Rollins,  M.R.,  read  the  following  judg- 
ment-:'THio  question  on  this  ap[)eal  is 
whether,  although  the  Licensing  Act,  1904, 
s;  1,  has  expressly  limited  the  power  to 
refuse  the  renewal  of  an  existing  on-licence 
to  five  named  grounds,  it  is  nevertheless 
competent  to  the  justices  of  the  licensing 
district  to  refuse  it  unless  the  applicant 
oonsente  to  give  an  undertaking  to  keep 
and  observe  certain  conditions  to  be  en- 
dorsed on  the  back  of  the  licence  as  to  the 
cottduct  and  management  of  the  business, 
and  not  covered  by  the  five  grounds  named. 
The  Divisional  Court  has  decided  that  it  is. 
A  technical  question  arises  also,  viz.,  whether, 
even  if  the  justices  were  wrong,  the  appel- 
lants ought  not  to  have  appealed  to  quarter 
s&ssions  instead  of  proceeding  as  they  have 
done  bv  motion  for  a  mandamus.  The  court 
below  has  decided  the  case  upon  the  merits, 
and  both  sides  are  anxious  that  it  should, 
rf  possible,  not  be  determined  on  merely 
technical  grounds.  I  will  address  myself, 
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therefore,  to  the  main  Question  above  stated. 
The  circumstances  under  which  the  Act  of 
1904  came  to  be  passed  are  well  known. 
The  House  of  Loras  had  finally  decided  in 
Sharp  V.  Wakefield,  sujyra,  that  the  discre- 
tion of  justices  was  absolute  in  refusing 
renewals  except  in  the  case  of  licen<  es  fall- 
ing within  the  Act  of  1869  and  in  existence 
on  May  1st  of  that  year.  The  discretion 
was,  of  course,  to  be  exercised  judicially 
"according  to  the  rules  of  reason  and 
justice^  not  according  to  private  opinion, 
according  to  law,  and  not  to  humour.  See 
2*€r  Lord  Halsbury  in  Shaip  v.  Wakefield, 
supra.  After  that  decision  renewals  were 
more  frequently  refused  on  grounds  of 
general  policy,  and  not  by  reason  of  defects 
in  the  premises  or  of  misconduct  of  the 
Jicensee.  The  Farnlmm  Case,  decided  in 
\^1—Rex  V.  Howard,  [1902]  2  K.  B.  363  ; 
66  J.  P.  579— was  much  discussed,  and  legis- 
lation was  called  for  to  mitigate  the  hard- 
ship of  individuals  whose  means  of  liveli- 
hood had  been  lost  by  the  withdrawal  of 
licences  for  the  beneht  of  the  community 
without  misconduct  on  their  part.  This  led 
to  proposals  of  comf)ensation,  which  were 
adopted  and  embodied  in  the  Act  of  1904. 
In  order  to  discriminate  between  those  who 
on  a  general  reduction  of  licences  might  be 
deemed  fairly  entitled  to  compensation  and 
those  who  might  not,  it  was  necessary  to 
ascertain  the  grounds  upon  which  the 
justices  in  any  iiarticular  case  had  acted  in 
refusing  a  renewal.  It  was  apparently 
thought  by  the  legislature  that  the  simplest 
way  of  working  out  thi^  result  was  to  take 
away  the  unlimited  discretion  of  justices 
and  substitute  a  limited  discretion  bLsed  on 
defined  grounds,  which  were  no  doubt  those 
by  which  the  justices  had  in  practice  guided 
themselves.  Hence  the  provisions  of  s.  1 
controlling  the  discretion  and  obliging  the 
justices  to  specify  in  writing  the  grounds  of 
their  refusal.  A  practice  nad  also  grown 
up,  known  to  all  persons  conversant  with 
licensing  procedure,  for  the  justices,  having 
the  general  discretion  I  have  referred  to,  to 
demand  from  applicants  undertakings  as  to 
the  conduct  and  management  of  the  busi- 
ness if  the  licence  were  renewed.  We  were 
told  that  such  undertakings  were  sometimes 
asked  for  and  given  even  in  cases  of  licences 
under  the  Act  of  1869,  which  had  existed  at 
the  date  of  the  passing  of  that  Act  This  brief 
anticipatory  statement  is  necessary  in  order 
to  appreciate  the  bearing  of  the  sections  and 
the  precise  point  raised  for  decision.  SSec- 
tion.l  of  the  Act  of  1904  enacts  as  follows  : 
"  (1)  The  power  to  refuse  the  rene^ml  of  an 
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existing  on-licence,  on  any  ground  other 
than  the  ^oand  tnat  the  licensed  premises 
have  been  ill-conducted  or  are  structurally 
deficient  or  structurally  unsuitable,  or 
grounds  connected  with  the  character  or 
fitness  of  the  proposed  holder  of  the  licence, 
or  the  grouna  that  the  renewal  would  be 
void,  shall  be  vested  in  quarter  sessions 
instead  of  the  justices  of  the  licensing 
district,  but  shall  only  be  exercised  on  a 
reference  from  those  justices  and  on  i)ay- 
ment  of  compensation  in  accordance  with 
this  Act.  In  every  case  of  the  refusal  of 
the  renewal  of  an  existing  on-licence  by  the 
justices  of  a  licensing  district,  they  shall 
specify  in  writing  to  the  applicant  the 
l^rounds  of  their  refusal.  (2)  Where  the 
justic&s  of  a  licensing  district,  on  the  con- 
sideration  by  them,  in  accordance  with  the 
Licensing  Acts,  1828  to  1902,  of  applications 
for  the  renewal  of  licences,  are  of  opmion  that 
the  (question  of  the  renewal  of  any  piarticular 
existing  on-licences  requires  consideration 
on  grounds  other  than  those  on  which  the 
renewal  of  an  existing  on-licence  can  be 
refused  by  them,  they  snail  refer  the  matter 
to  quarter  sessions,  together  ^ath  their 
report  thereon,  and  quarter  sessions  shall 
consider  all  reports  so  made  to  them  and 
may,  if  they  think  it  expedient,  after  giving 
the  persons  interested  in  the  licensed  pre- 
mises and,  unless  it  appears  to  quarter 
sessions  unnecessary,  any  other  persons 
appearing  to  them  to  be  interested  in  the 
question  of  the  renewal  of  the  licence  of 
those  premises  (including  the  justices  of  the 
licensing  district),  an  opi)ortunity  of  being 
heard  and,  subject  to  tne  payment  of  com- 
pensation under  this  Act.  refuse  the  renewal 
of  any  licence  to  which  any  such  report 
relates.''  Section  2  deals  with  the  amount 
of  compensation.  Section  3  provides  for  a 
compensation  fund.  Section  4  deals  with 
new  licences  and  the  attaching  of  conditions 
thereto.  Sections  5—8  deal  with  machinery. 
Then  comes  s.  9,  whichj  coupled  with  s.  1, 
raises  the  ix)int  for  decision.  It  enacts  as 
follows:  "(1)  The  provisions  of  this  Act 
shall  apply  to  the  transfer  of  an  existing 
on-licence  as  they  apply  to  the  renewal  of 
an  existing  on-licence,  with  the  substitution 
of  transfer  for  renewal.  (2)  If  the  justices 
of  a  licensing  district  refuse  to  renew  an 
existing  on-licence  on  the  ground  that  the 
holder  of  the  licence  has  persistently  and 
unreasonably  refused  to  supply  suitable  re- 
freshment (other  than  intoxicating  liquor) 
at  a  reasonable  price,  or  on  the  ground  that 
the  holder  of  the  licence  has  failed  to  fulfil 
any  reasonable  undertaking  given  to  the 
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iustices  on  the  grant  or  renewal  of  the 
licence,  the  justices  shall  be  deemed  to  have 
refused  the  licence  on  the  ground  that  the 
premises  had  been  ill-conducted :  Provided 
that  where  the  justices,  on  an  application 
for  the  renewal  of  an  existing  on-licence, 
ask  the  licence-holder  to  give  an  under- 
taking as  afor&said,  they  shall  adjourn  the 
hearing  of  the  application  and  cause  notice 
of  the  requiredf  undertaking  to  be  served 
upon  the  registered  owner  of  the  premises 
and  give  him  an  opjwrtunity  of  being 
heard."  Sub-sections  (1)  and  (2)  create  no 
difficulty.  The  latter  merely  makes  it  clear 
that  the  two  classes  of  acts  named  therein 
may  be  treated  by  justices  as  falling  within 
one  of  the  grounds  of  refusal  limited  by  s.  I 
of  the  Act.  It  is  upon  the  proviso  to 
sub-s.  (2)  that  the  decision  of  the  court 
below  IS  based.  It  is  upon  the  words 
"required  undertaking"  that  the  learned 
judges  mainly,  if  not  wholly,  found  them- 
selves. If  these  words  may  be  fairly  read 
as  merely  a  synonym  for  the  undertaking 
which  the  iustices  are  supposed  to  have 
"asked  for^'  in  the  earlier  part  of  the 
sentence,  the  whole  fabric  of  implication 
based  on  the  use  of  the  word  "required" 
falls  to  the  ground.  Unless  it  is  to  oe  read 
as  equivalent  to  "insisted  upon  as  a  con- 
dition of  renewal,"  it  cannot  ground  the 
inference  drawn  from  it,  that  the  legisla- 
ture assumed  the  existence  of  a  power  to 
require  in  that  sense  an  undertaking,  as 
surviving  the  inhibition  of  s.  1,  with  the 
result  that  it  must  be  taken  to  have  sanc- 
tioned an  additional  ground  for  the  refusal 
of  a  licence  as  arising  upon  a  failure  to  give 
an  undertaking.  In  otlicr  words,  we  must 
first  construe  "required"  in  a  sense  not 
necessarily  demanded  by  the  context,  and 
then  infer  that  it  was  intended  by  the  use 
of  that  word  to  repeal  or  modify  the  express 
and  unambiguous  enactment  of  s.  1,  and 
vest  in  the  licensing  justices  another  ground 
of  refusal,  althougn  the  power  to  refuse 
except  on  the  five  grounds  named  has  been 
expres.sly  withdrawn  from  them  and  vested 
in  the  quarter  sessions.  Surely  a  bold  in- 
ference to  draw  from  such  slight  materials. 
Down  to  this  point  in  the  discussion  there 
can,  it  seems  to  me,  be  no  possible  doubt  as 
to  the  effect  of  the  enactment.  The  inten- 
tion to  limit  the  discretion  to  refuse  a 
renewal  to  the  grounds  named  in  s.  I  is 
clear  beyond  controversy.  "  The  power  to 
refuse  the  renewal  of  an  existing  on-licence 
on  any  ground  other  than  "  the  five  named 
"  shall  be  vested  in  quarter  sessions  instead 
of  the  justices  of  tne  licensing  district"; 
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and  to  withhold  a  renewal  unless  the 
applicant  will  give  an  undertaking  as  to  the 
mode  of  carrying  on  the  business  is,  in  my 
judgment,  the  same  thing  as  to  refuse  it  on 
a  ground  other  than  one  of  the  five. 
A  joritori  when  the  undertaking  relates  to 
matters   outside   the  five  grounds.     This 

{)rovision  is  express  and  absolute,  and 
eaves  nothing  to  implication,  and  yet  it  is 
contended  that,  notwithstanding  this  clear 
and  peremptory  inhibition  in  the  governing 
enactment,  it  is  to  be  read  as  not  meaning 
what  it  says,  but  as  covering  and  permitting 
a  refusal  on  a  ground  not  falling  within  any 
of  those  named,  but  the  right  to  act  on 
which  is  to  be  implied  out  of  a  proviso  to  a 
sub-section  which  is  addressed,  b^  way  of 
greater  caution  apparently,  to  providing  that 
a  particular  line  of  conduct  may  be  deemed 
misconduct  within  the  governing  enactment. 
In  my  judgment,  it  is  not  competent  for 
this  court  to  introduce  by  implication  only 
a  provision  directly  contradictory  of  an  un- 
ambiguous enactment  addressed  to  the  very 
point  itself.  If  we  are  at  large  to  draw  in- 
ferences and  make  implications,  why  are  we 
to  leave  out  the  inference  arising  from  the 
fact  that  the  legislature  has  not  only 
abstained  from  enacting  this  sixth  ground 
of  refusal,  but  has  by  the  limitation  to  five 
other  grounds  directly  excluded  it?  And 
why  are  we  to  suppose  that  it  intended  that 
the  refusal  to  give  an  undertaking  should 
be  a  ground  of  refusal  of  the  renewal,  when, 
its  attention  being  obviously  called  to  the 
existing  practice  as  to  undertakings,  it 
addresses  its  enactment  expressly  to  the 
breach  of  such  undertakings  when  given, 
and  not  to  the  refusal  to  give  them  at  all  i 
The  proviso,  as  I  have  pointed  out,  docs  not 
in  its  conte.x:t  purport  to  relate  at  all  to  s.  1, 
and  surely,  if  there  is  any  apparent  incon- 
sistency between  the  two,  it  is  the  scope  of 
the  proviso  which  must  be  limited  so  as  to 
make  it  harmonise  with  the  primary  and 
unambiguous  inhibition  of  s.  I.  To  contra- 
dict the  plain  language  of  the  Act  by  a 
surmise  based  on  such  materials  is,  in  my 
judgment,  to  substitute  legislation  for  in- 
terpretation. But  it  cannot  be  contended 
that  the  proviso  is  altogether  nugatory  if  it 
be  held  not  to  add  another  ground  of 
refusal  to  those  named  in  s.  1.  We  learn 
that  such  undertakings  were  sometimes 
l^iven  in  cases  under  the  Act  of  1869,  though 
it  is  clear  that  the  justices  had  no  power  to 
refuse  the  renewal  except  upon  the  four 
grounds  named  in  that  Act,  and  it  may  be 
that  others  hereafter  may  do  what  one  of 
the  applicants  has  done  in  this  case,  volun- 
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tarily  give  the  undertaking  asked  for. 
Though  the  court  below  have  arrived  at  the 
conclusion  that  the  justices  were  acting 
within  their  powers  in  refusing  renewals  in 
the  cases  under  appeal,  I  am  nevertheless 
entitled  to  pra^  in  aid  of  my  own  opinion 
their  decision  m  the  cases  of  licences  in 
existence  before  May,  1869,  and  governed 
by  the  Act  of  that  year.  They  have  held 
that  in  those  cases  the  justices  had  no 
power  to  exact  the  undertaking,  presumably 
because  to  do  so  was  to  refuse  upon  a 
ground  other  than  the  four  named  in  that 
statute.  See  Bex  v.  Orimtvade,  ante^ 
p.  184.  Now,  by  s.  9  (3),  the  grounds  men- 
tioned in  s.  8  of  the  Act  of  1869  are  substi- 
tuted for  the  grounds  mentioned  in  the 
present  Act  as  the  grounds  on  which  the 
power  to  refuse  the  renewal  of  an  existing 
licence  is  reserved  to  the  justices  of  the 
licensing  district.  On  what  pounds  they 
can  have  held  that  the  justices  had  no 
power  to  refuse  the  renewals  in  those  cases 
which  do  not  equally  apply  to  the  cases 
under  review  I  am,  with  deference,  at  a  loss 
to  determine.  The  words  of  s.  8  of  the  Act 
of  1869  are  no  more  clear  and  peremptory 
than  those  of  s.  1  of  this  Act,  and  the 
practice  as  to  askinjp^  undertaking  from 
applicants  under  the  former  Act  existed,  as 
we  were  told  by  Mr.  Low^  in  some  places. 
The  words  of  the  redoubtable  proviso  do 
not  purport  to  be  limited  to  one  class  of 
licences  more  than  another.  They  are — 
"where  the  justices,  on  an  application  for 
the  renewal  of  an  existing  on-licence,  ask 
the  holder  to  give  an  undertaking."  Why 
is  this  provision  to  be  limited  to  licences 
other  than  those  existing  in  May,  1869,  and 
regulated  by  the  Act  of  that  year?  If  it 
does  apply  to  them— and  no  reason  has  been 
given  why  it  does  not— then  the  court 
below,  on  their  decision,  must  read  the 
word  "required,"  on  which  they  rest  the 
whole  weight  of  their  conclusion  in  the 
cases  now  under  discussion,  in  two  different 
senses  according  as  to  whether  the  licence  is 
one  governed  by  the  conditions  of  s.  8  of  the 
Act  of  1869  or  not— in  the  former  class  in 
the  sense  contended  for  by  the  appellants, 
viz.,  as  a  synonym  for  "  asked  for  " ;  in  the 
latter,  in  the  sense  which  they  have  adopted 
as  governing  their  decision  in  the  cases  now 
under  appeal,  viz.,  "stipulated  for  as  a  con- 
dition of  allowing  the  renewal."  While 
cordially  agreeing  with  the  decision  of  the 
court  below  in  the  cases  under  the  Act  of 
1869, 1  must,  with  great  deference,  express 
my  inability  to  adopt  their  conclusion  in 
the  cases  which  are  the  subject   of   this 
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appeal.  With  regard  to  the  technical  point, 
I  think  that  the  true  effect  of  what  the 
justices  did  was  that  they  did  not  refuse 
the  renewals  in  such  a  form  as  to  admit  of 
an  appeal  to  quarter  sessions.  In  fact, 
when  asked  to  give  a  positive  refusal  so  as 
to  facilitate  an  appeal,  they  declined  to  do 
so,  and  insisted  that  they  had  allowed  re- 
newal. What  they,  in  fact,  had  done  was 
to  cause  licences  to  be  printed  containing 
on  their  face  a  variation  from  the  statutory 
form  by  the  introduction  of  the  following 
words:  "This  renewal  licence  is  grantea 
upon  the  licensee  giving  an  undertaking  to 
keep  and  observe  the  conditions  endorsed 
on  the  back  hereof  ";  and  on  the  back  were 
endorsed  six  conditions.  These  licences 
were  deposited  with  their  clerk,  to  be 
delivered  to  the  applicants  on  their  giving 
the  undertakings.  Not  having,  in  their 
view,  refused  the  renewals,  they  did  not 
specify  in  writing  to  the  applicant  the 
founds  of  their  refusal.  Nevertheless,  it 
IS  now  contended  on  their  behalf  that  the 
applicant  was  bound  to  treat  what  they  had 
done  as  a  refusal  to  renew,  and  to  have 
appealed  if  he  objected,  and  that  the 
remedy  by  mandamus  was  therefore  not 
open.  It  seems  to  me  that,  if  I  am  right  in 
the  construction  I  have  placed  upon  the 
statute,  what  the  justices  have  done  is  to 
decide  in  favour  of  renewal  with  a  condition 
which  they  had  no  power  to  impose  and 
which  is  therefore  nugatory,  ana  that  a 
mandamus  ought  to  go  to  com^I  them  to 
deliver  the  renewal  licences  without  the 
condition.  If  their  decision  cannot  be  so 
treated,  then  I  think  the  result  is  that  they 
have  not  decided  the  point  submitted  to 
them  at  all,  and  that  a  mandamus  should 
go,  as  in  H.  v.  Boivmany  supra,  and  B,  v. 
Gotham,  supra.  In  my  opinion,  therefore, 
the  appeal  must  be  allowed. 

Mathew,  L.J.,  read  the  following  judg- 
ment: In  these  cases  I  differ,  I  need  not 
say  with  much  hesitation,  from  the  opinions 
of  my  learned  colleagues.  I  think  the 
judgments  of  the  Divisional  Court  were 
right  and  ought  to  be  afBrmed.  The 
statute  which  we  are  called  on  to  construe 
is  entitled  "  An  Act  to  amend  the  Licensing 
Acts,  1828  to  1902,  in  respect  to  the 
extinction  of  licences  and  the  grant  of  new 
licences,"  and  by  s.  10  the  Act  is  to  be 
construed  as  one  with  the  Licensing  Acts 
aforesaid.  Before  the  statute  in  ciuestion 
the  right  of  appeal  to  quarter  sessions  was 
granted  to  all  persons  aggrieved  by  any  act 
of  any  justices  done  in  or  concerning  the 
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exercise  of  their  powers.  Where  there  was 
a  refusal  to  grant  the  renewal  of  a  licence, 
the  decision  of  the  licensing  justices  might 
be  reviewed  by  quarter  sessions,  and  sub- 
ject to  this  their  discretion  was  absolute. 
For  many  years  this  practice  has  been 
followed  all  over  England  of  granting  a 
renewal  of  a  licence  upon  an  undertaking 
to  observe  certain  conditions  intended  to 
secure  the  orderly  and  proper  management 
of  licensed  houses.  Each  applicant  was 
required  to  satisfy  the  magistrates  either 
by  verbal  or  written  assurances  that  the 
conditions  which  they  required  would  be 
complied  with.  If  any  objection  were 
made  to  the  act  of  the  justices  in  this 
respect,  it  seems  clear  that  there  would  be 
an  appeal  to  quarter  sessions.  When  the 
Act  of  1904  was  passed,  the  licences  then 
in  existence  were  for  the  most  part  of  this 
limited  character.  The  undertaking  which 
was  in  these  cases  required  was  admitted 
to  be  of  the  usual  character  and  to  be 
perfectly  reasonable.  This  is  shown  by  the 
statements  which  counsel  were  instructed 
to  make  to  the  justices.  For  many  years 
the  conditions  had  been  accepted  and 
assented  to  by  those  interested  in  licensed 
premises  in  Birkenhead.  The  question 
upon  this  appeal  is  whether  the  procedure 
which  had  been  previously  adopted  of 
granting  a  renewal  of  a  licence  upon  con- 
ditions had,  under  the  Act  of  1904,  .been 
(placed  beyond  the  jurisdiction  of  the  jus- 
tices. This  was  said  to  be  a  necessary 
implication  from  the  language  of  the 
statute.  Under  s.  1  the  absolute  dis- 
cretion previously  conferred  upon  the 
justices  was  confined  to  the  cases  therein 
specified,  and  in  respect  of  the  decision  of 
tne  justices  in  those  cases  there  would  be 
for  persons  aggrieved  an  appeal  to  quarter 
sessions.  Refusal  to  renew  in  cases  other 
than  those  specified  in  s.  1  was^  vested  in 
quarter  ses.sions  instead  of  the  justices  of 
the  licensing  district.  No  provision  is  made 
for  an  application  in  such  cases  to  (quarter 
sessions.  By  sub-s.  (2),  where  the  justices 
came  to  the  conclusion  that  the  renewal  of 
any  particular  licence  required  considera- 
tion, they  were  to  refer  the  matter,  together 
with  their  report  thereon,  to  quarter 
sessions,  and  that  court  was,  as  appears 
from  the  rules,  to  have  the  power  either  to 
continue  the  licence  or  to  cancel  it  subject 
to  the  payment  of  compensation  as  pro- 
vided by  the  Act.  They  appear  to  have  no 
further  powers.  This  enactment  only 
applies  wnen  there  has  been  no  default  on 
the  part  of  the  applicant,  and  the  only 
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question  is  whether  the  licence  should  be 
continued  or  withdrawn.  It  has  no  appli- 
cation to  cases  where  the  renewal  is  granted 
on  the  undertaking  to  fulfil  conditions. 
There  is  no  ground  for  any  implication  so 
far  that  the  authority  of  the  licensing 
justices  to  impose  conditions  was  in  any 
way  affected.  That  there  was  no  distrust 
of  the  discretion  of  the  justices  is  shown  in 
s.  4,  where  they  arc  empowered  to  attach  to 
the  grant  of  a  new  licence  such  conditions 
as  they  think  proper  in  the  interests  of  the 
public.  Further,  under  s.  9  (2),  where  an 
applicant  agrees  to  the  condition,  the 
justices  may,  ui)on  giving  an  oppcjrtunity 
of  being  heard  to  the  registered  owner, 
grant  the  renewal  in  the  exercise  of  their 
discretion,  and  may  disregard  any  obj'ec- 
tions  the  owner  may  offer.  But  then  it  is 
said  the  language  of  sub-s.  (2)  shows  that 
the  discretion  of  the  justices  can  no  longer 
be  exercised  when  the  holder  of  the  licence 
objects  to  any  conditions  and  refuses  to 
enter  into  any  undertaking.  The  enact- 
ment, it  is  argued,  only  applies  where  there 
has  been  a  consent  to  a  condition,  and 
where  there  has  been  no  consent  there  can 
be  no  condition  or  undertaking.  Here  it  is 
said  that,  a?  the  applicant  refused  to  give 
an  undertaking,  the  justices  had  no  power 
to  refuse  the  licence  on  any  ground.  But  I 
see  no  reason  why  the  enactment  should 
receive  this  interpretation.  The  section  in 
terms  applies  only  where  consent  has  been 
given.  It  is  intended  to  provide  a  mode  of 
Tumishment  where  an  undertaking  has  not 
been  fulfilled.  It  has  no  reference  to  the 
question  of  the  terms  upon  which  a  renewal 
may  be  granted.  But  it  is  said  that  the 
pro|)er  inference  from  the  language  of  the 
section  is  that  consent  is  optional  ;  in  other 
words,  that  there  should  be  added  by 
implication  to  the  section  a  proviso  that  an 
applicant  should  not  be  compellable  to  con- 
sent to  a'  condition,  however  reasonable  it 
may  be.  But,  in  the  first  place,  under  the 
second  clause  of  s.  9  (2)  the  authority  of  the 
iustices  to  require  an  undertaking  seems  to 
be  taken  for  granted.  In  the  next  place, 
this  construction  would  have  the  effect  of 
nullifying  the  section.  No  applicant  would 
consent  to  an  interference  with  the  conduct 
of  his  business,  particularly  where  the 
breach  of  an  undertaking  might  jeopardise 
his  licence.  Further,  the  control  which  has 
hitherto  been  exercised  by  the  justices 
would  be  completely  swept  away.  This 
condition  of  things  would,  no  doubt,  be  an 
advantage  to  publicans,  but  it  would  be 
secured  at  the  expense  of  the  interests  of 
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the  community  in  each  locality.  Without 
clear  language  I  do  not  think  that  there 
should  be  attributed  to  the  legislature  the 
intention  to  sanction  so  formidable,  and,  if 
I  may  be  permitted  to  hazard  the  opinion, 
so  lamentable  a  revolution  in  the  mode 
which  has  hitherto  been  adopted  in  ad- 
ministering the  Licensing  Acts.  There  is 
no  apparent  reason  for  the  supposed  change. 
With  respect  to  what  took  place  before  the 
licensing  justices,  the  evidence  appears  to 
me  to  be  quite  clear.  If  there  were  any 
doubt,  it  is  removed  by  the  suKsequent 
correspondence.  The  justices  declined  to 
say  that  they  refused  the  a]iplications,  for 
the  reason  that  they  were  willing  to  grant 
them  if  their  conditions  were  com])lied 
with.  They  were  quite  right  in  dechning 
to  give  any  effect  to  the  hollow  assurances 
offered  on  behalf  of  the  trade  that  the 
publicans  in  the  locality  were  anxious  to  do 
what  the  justices  thought  right.  The  sure 
test  of  their  willingness  was  that  they 
should  give  the  undertaking  required  of 
them.  I  desire  to  express  no  opinion  upon 
the  decision  of  the  Divisional  Court  as  to 
beerhouses.  There  has  been  no  appeal 
from  their  judgment  in  this  respect. 

Cozrns-Hardy,  L.J.,  read  the  following 
judgment :  This  appeal  raises  an  important 
and  difRcult  question  sis  to  th^  powers  of 
licensing  justices  under  the  recent  Act  of 

1904.  The  Birkenhead  justices,  acting  in 
ix^rfect  good  faith  and  with  the  sole  desire 
to  promote  the  welfare  and  order  of  the 
borough,  desire  to  exact  from  all  applicants 
for  the  renewal  of  on-licences  certain  under- 
takings, which  I  assume  to  be  reasonable. 
The  licences  are  in  the  usual  form,  except 
that  the  following  clause  is  inserted  :  "  This 
renewal  licence  is  granted  upon  the  licensee 
giving  an  undertaking  to  keep  and  observe 
the  conditions  endorsed  on  the  back  hereof." 
Six  conditions  arc  endorsed,  but  it  is  not 
contended  that  all  those  conditions  should 
be  exacted  in  the  case  of  every  house.  The 
justices  deny  that  they  have  refused  the 
licences ;  on  the  contrary,  they  assert  that 
they  have  renewed  the  licences,  although 
the  clerk  has  been  directed  not  to  hand 
them  out  unless  and  until  the  undertakings 
are  given.  The  licence-holders  decline  to 
give  any  undertaking.  The  Divisional 
Court  have  held  that  the  justices  may 
require  a  reasonable  undertaking  to  be 
given  as  a  condition  of  granting  a  renewal ; 
and  the  main  point  in  this  appeal  is  whether 
that  view  is  correct.     Prior  to  January  1st, 

1905,  justices  had  a  general  discretion  to 
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AND  Others  v.  Dodds  and  Others. 

grant  or  refuse  renewals  of  licences  of  the 
class  with  which  this  appeal  alone  deals 
(Sharp  V.  Wakefieldy  supra)^  and  a  practice 
very  naturally  grew  up  by  which  the 
justices  made  terms  with  the  licence- 
holders,  and  insisted,  as  a  condition  of 
renewal,  that  cei*tain  undertakings  should 
be  given,  These  undertakings  were  some- 
times endorsed  on  the  licence,  sometimes 
entered  in  the  clerk's  book,  and  sometimes 
were  verbal.  I  cannot  doubt  that  this  was 
a  most  wholesome  practice.  The  under- 
takings were  given  because  without  them 
the  licence  would  not  have  been  renewed. 
The  undertakings  were  observed  because  a 
wilful  breach  would  have  almost  certainly 
been  a  fatal  objection  when  the  next  appli- 
cation for  renewal  came  before  the  justices. 
But,  except  in  the  manner  and  to  the 
extent  above  indicated,  these  undertakings 
were  voluntary  and  had  no  sanction.  They 
are  not  mentioned  in  any  of  the  licensing 
statutes.  A  great  change  was  effected  by 
the  Licensing  Act,  1904,  in  the  position  of 
licensing  justices.  By  s.  1  the  i)ower  to 
refuse  renewal  on  any  ground  other  than 
one  of  five  particular  grounds  is  taken 
away  from  the  licensing  justices  and  is 
vested  in  quarter  sessions,  and  quarter 
sessions  can  only  act  on  a  reference  from 
the  justices  and  on  pavmcnt  of  compensa- 
tion. The  onljr  one  oi  the  ^ve  grounds  on 
which  the  justices  may  refuse  a  renewal 
which  need  be  referred  to  is  "that  the 
licensed  premises  have  been  ill -conducted." 
It  is,  however,  contended  that,  notwith- 
standing the  plain  language  of  this  sub- 
section, there  is  to  be  found  in  s.  9  (2)  an 
implied  power  in  the  justices  to  refuse 
renewal  unless  reasonable  undertakings  are 
given,  or,  which  amounts  to  the  same  thing, 
to  j^rant  renewal  only  upon  such  under- 
takings being  given.  [The  Lord  Justice 
read  s.  9  (2),  sujn-a,]  I  can  not  adopt  this  con- 
tention. It  really  involves  the  addition  of 
a  sixth  ground  on  which  the  justices  may 
refuse.  The  first  paragraph  of  the  sub- 
section lends  no  support  to  the  contention. 
It  is  fully  satisfied  oy  regarding  the  under- 
taking as  one  which  is  not  exacted,  but 
volunteered.  And  although  the  second 
paragraph  of  the  sub-section  contains  the 
words  "the  required  undertaking,"  I  think 
the  context  shows  that  "required"  is 
merely  equivalent  to  asked  for  or  requested* 
The  judges  in  the  Divisional  Court  seem  to 
have  thought  that  the  construction  which  I 
have  adopted  renders  s.  9  (2)  perfectly  use- 
less, because  no  licence-holder  would  be  so 
foolish  as  to  volunteer  an  undertaking  the 
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non-fulfilment  of  which  might  entail  the 
refusal  of  renewal  without  possibility  of 
compensation.  With  the  utmost  resi)ect,  I 
am  unable  to  concur  with  this  view. 
Although  the  general  discretion  upon  which 
the  former  practice  of  undertakings  rested 
U  gone,  it  is  easy  to  see  that  it  may  still  be 
greatly  to  the  interest  of  the  licence-holder 
to  give  a  reasonable  undertaking.  For 
example,  the  justices  may  a.sk  for  a  reason- 
able undertaking  which  they  think  ought 
to  be  given,  and  may  say  that  if  it  is  not 
given  they  will  refer  the  matter  to  quarter 
sessions,  under  s.  1  (2),  with  a  view  to  the 
rcfusiil  of  the  renewal.  The  licence-holder 
will  be  very  desirous  not  to  run  the  risk  of 
having  the  renewal  refused  by  the  ouarter 
sessions.  A  refusal  means  to  hini  the  loss 
of  his  occupation  and  trade,  and  it  will  be 
a  poor  consolation  to  him  to  know  that 
compensation  will  be  payable  "  to  the  per- 
sons interested  in  the  licensed  premises  "— 
see  s.  2  (1),  (2)— for  the  fraction  attribut- 
able to  his  interest  will  in  most  cases  be  very 
small.  Nor  does  it  appear  unreasonable  that 
the  registered  owner  of  the  licensed  premises 
should  have  an  opportunity  of  being  heard 
before  a  voluntary  undertaking  is  given, 
inasmuch  as  the  ffiving  of  such  an  under- 
taking may  result  in  the  refusal  of  the 
licence  and  the  loss  of  the  compensation, 
the  greater  part  of  which  would  go  to  the 
owner.  Ana,  further,  it  is  perfecthr  reason- 
able that  the  breach  of  an  undertaking 
voluntarily  given,  after  notice  to  the  regis- 
tered owner,  should  be  held  to  amount  to 
ill-conduct,  so  as  to  bring  the  case  withm 
the  jurisdiction  of  the  justices  under  s.  L 
In  my  opinion,  the  old  practice  of  exacting 
undertaxings  on  renewals  of  "  on"  licences 
cannot  survive  the  destruction  of  the  gene- 
ral discretionary  power  to  grant  or  to 
refuse,  to  which  the  existence  of  the  practice 
was  due.  It  is  not  for  us  to  legislate  ;  our 
duty  Is  limited  to  interpretation.  In  my 
opinion,  the  introduction  in  the  licence  of 
the  undertaking,  which  is  not  found  in  the 
form  prescribed  by  the  Secretary  of  State 
under  s.  48  of  the  Licensing  Act,  1872,  was 
not  authorised.  I  agree  with  the  judgment 
of  the  Master  of  the  Rolls  on  this  point. 
It  is,  however,  contended  by  the  respon- 
dents that,  even  if  the  justices  were  wrong 
in  their  view  of  the  law,  the  appellants 
ought  to  have  appealed  to  quarter  sessions 
under  s.  27  of  the  Alehouse  Act,  1828,  and 
that  the  remedy  by  mandamus  is  not  avail- 
able. I  think  this  objection  would  be  valid 
if  the  justices  had  refused,  on  wrong 
grounds,  to  grant  renewal  (li,  v.  Smithy 
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au/n-a).  But  they  did  not  refuse.  They 
attempted  to  attach  a  condition  or  impose 
a  term  which  was  not  authorised,  and  in 
such  a  case  the  remedy  by  mandamus  is 
appropriate  {B.  v.  Boxoman,  supra),  I 
think  the  proper  order  is  that  a  mandamus 
should  issue  to  the  justices  commanding 
them  to  deliver  Uf)  to  the  applicants  their 
renewed  licences  in  the  proper  statutory 
form,  without  exacting  any  undertaking. 
Appeal  allowed. 

Solicitors  for  the  prosecutors :  Godden, 
Son  and  Holme,  for  Thompson,  Hughes 
and  Mathison,  Birkenhead. 

Solicitors  for  the  justices:  Lloyd-George, 
Roberts  k  Co.,  for  Gerrard  Copeland,  Bir- 
kenhead. 
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April  5,  1905. 

Wilkinson  v.  Bury  Water  Board. 

Water  rate-— Premises  let  at  weekly  rent- 
Water  rate  and  other  rates  payable  by 
owner—"  Annual  rack-rent  or  value  of 
premises"— Bury  District  Waterworks 
Act,  1900  (63  &  64  Vict.  c.  cxiv.)— 
Bury  and  Radcliffe  Waterworks  Act, 
1853  (16  Vict.  c.  xxxi.),  s.  55— Bury  and 
District  Joint  Water  Board  Act,  1903 
(3  Edw.  7,  c.  ccxxxiv.),  s.  48— Water- 
works Clauses  Act,  1847  (10  &  11  Vict, 
c.  17),  s.  68. 

The  appellant  was  the  otoner  of  three 
cottages  let  at  weekly  rents  to  separate 
tentmtSj  the  appellant  jxiying  water 
and  all  other  rates.  By  s.  32  o/*  the 
Bury  and  District  Joint  Water  Board 
Act,  1903,  the  board  were  U)  supiily 
water  at  the  tutes  sjyecifiedy  that  is  to 
say,  "  Where  the  annual  rack-rent  or 
value  shall  not  exceed  twenty  fx)unds 
at  a  rate  7>cr  cent,  per  annum  not 
exceeding  ten  pounds." 

Held,  t/te  appellant  was  entitled  to  deduct 
the  general  district  rate,  the  poor  rate 
and  the  water  rate  from  the  gross  rent 
230 
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of  the  cottages  so  as  to  arrive  at  the 
"  annual  rack-rent  or  value  "  on  which 
the  water  rate  was  to  be  assessed. 

Case  stated  by  justices  in  and  for  the 
County  Palatine  of  Lancaster. 

A  complaint  was  on  the  3rd  August, 
1904,  preferred  under  the  Waterworks 
Clauses  Act,  1847,  by  Thomas  Wilkinson 
(hereinafter  called  the  appellant)  against 
the  Bury  and  District  Jomt  Water  Board 
(hereinafter  called  the  respondents),  for 
that  a  dispute  had  arisen  between  the 
appellant  and  the  respondents  as  to  the 
proper  basis  for  the  assessment  of  water 
rate  by  the  respondents  under  the  special 
Act  in  respect  of  three  cottages,  Nos.  58, 
60  and  62,  Knowles  Street,  Radcliffe, 
of  which  the  appellant  was  the  owner, 
and  which  were  let  by  him  to  weekly 
tenants  thereof,  the  respondents  claiming 
under  their  special  Act  to  assess  the  appel- 
lant in  respect  of  the  said  three  cottages  on 
the  gross  sums  received  by  him  as  such 
owner,  the  appellant  contending  that  the 
general  district  rate,  poor  rate  and  water 
rate  should  be  deducted  from  the  several 
sums  received  by  him,  in  order  to  arrive  at 
the  true  value  for  the  purposes  of  assess- 
ment, which  said  complaint  was  heard  and 
determined  by  us  at  a  petty  sessions  on 
3rd  August,  1904. 

The  respondent  board  was  con.stituted 
and  incorporated  by  63  &  64  Vict  c.  cxliv., 
to  take  over  the  water  undertaking  of  the 
Burv  Corporation,  which  previously  con- 
trolled the  water  supply  in  the  area  of  the 
Radcliffe  Urban  District  Council,  under 
and  by  virtue  of  the  Bury  and  Radcliffe 
Waterworks  Act,  1853  (16  Vict  c.  xxxi.). 
By  s.  55  of  the  1853  Act  it  was  enacted,  so 
far  as  is  material  to  the  present  case,  as 
follows :  "  The  company,  %,e,,  the  under- 
takers shall  at  the  requ&st  of  the  owner  or 
occupier  of  any  house  or  part  of  a  house  in 
any  street  in  which  any  pipe  of  the  com- 
pany shall  be  laid  or  of  any  person  who 
under  the  provisions  of  this  Act  or  any 
Act  incorporated  therewith  shall  be  entitled 
to  demand  a  supply  of  water  for  domestic 
purposes  furnish  to  such  owner  or  occupier 
or  other  person  a  sufficient  supply  of 
water  for  their  domestic  use  at  the  rate 
per  annum  hereinafter  specified,  that  is 
to  say : 

**  Where  the  annual  rack-rent  or  value  of 
such  house  shall  not  exceed  twenty  pounds 
at  a  rate  per  cent  per  annum  not  exceeding 
seven  pounds  ten  sniUings.''  /^^  t 
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And  by  s.  1  of  the  same  Act  the  Water- 
works  Clauses  Act   of    1847    was    incor- 
porated. 

By  s.  48  of  the  Bury  and  District  Joint 
Water  Board  Act,  1903  (3  Edw.  7,  c,  ccxxxiv.), 
which  was  an  Act  passed  to  consolidate  and 
amend  the  enactments  in  force  relating  to 
the  water  undertaking  of  the  board,  and  is 
hereinbefore  and  hereinafter  referred  to  as 
the  special  Act,  the  1853  Act  was  wholly 
repealcKl,  and  s.  32  of  the  special  Act,  so 
far  as  is  material  to  this  case,  enacts  as 
follows : 

"The  board  shall  at  the  recjuest  of  the 
owner  or  occupier  of  any  house  or  part  of  a 
house  in  any  street  in  which  any  pipe  of 
the  board  shall  be  laid  or  anjr  person 
who  under  the  provisions  of  this  Act  or 
any  Act  incorporated  therewith  entitled  to 
demand  a  supply  of  water  for  domestic 
purposes  furnisn  to  such  owner  or  occupier 
or  other  person  a  sufficient  supply  of  water 
at  the  rates  per  annum  hereinafter  specified, 
that  is  to  say : 

"  Where  the  annual  rack-rent  or  value  of 
such  house  shall  not  exceed  twenty  pounds 
at  a  rate  per  cent,  per  annum  not  exceeding 
ten  pounas. 

"  Where  the  water  rate  is  chargeable  on 
the  annual  rack-rent  or  value  of  a  part  only 
of  any  premises  entered  in  the  valuation 
list  or  poor  rate  such  annual  rack-rent  or 
value  shall  be  a  fairly  apportioned  part  of 
the  whole  premises  ascertained  as  aforesaid 
the  appK>rtionment  in  case  of  dispute  to  be 
determined  by  two  justices." 

Section  3  of  the  special  Act  incorporates 
the  Waterworks  Clauses  Act,  1847,  so  far 
as  the  same  is  applicable  for  the  purposes 
and  not  inconsistent  with  the  provisions  of 
the  special  Act. 

By  s.  68  of  the  Waterworks  Clauses  Act, 
1847,  it  is  enacted  as  follows:  "The  water 
rates,  except  as  hereinafter  and  in  the 
special  Act  mentioned,  shall  be  paid  by  and 
be  recoverable  from  the  person  requiring, 
receiving,  or  using  the  supply  of  water,  and 
shall  be  payable  according  to  the  annual 
value  of  the  tenement  supplied  with  water, 
and  if  any  dispute  arise  as  to  such  value 
the  same  shall  be  determined  by  two 
justices." 

Upon  the  hearing  of  the  said  complaint 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us  : 

(a)  The  appellant  was  the  owner  of  three 
cottages  in  respect  of  which  the  com- 
plaint arose,  and  the  same  were  let  by  him 
to  separate  weekly  tenants  at  a  weekly  rent 
of  5s.  ll(i.,or  £15  7«.  8d.  per  annum  each. 
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(b)  In  the  urban  district  of  Radcliflfe 
what  is  known  as  the  compounding  system 
obtains  as  regards  weekly  tenants,  under 
which  the  landlord  jiays  the  rates  and  the 
local  authorities  allow  him  a  discount  of 
twenty  per  cent,  from  the  urban  district 
council  and  fifteen  per  cent,  from  the  over- 
seers of  the  poor. 

(c)  The  appellant  accordingly  was  re- 
q^uired  and  had  to  pav  to  the  local  autho- 
rities in  respect  of  each  of  the  said  cottages 
the  general  district  rate  and  the  poor  rate, 
and  under  s.  35  of  the  special  Act  he  had 
also  to  pay  the  respondents  the  water  rate 
for  such  cottages. 

(d)  The  gross  assessment  to  the  poor  of 
each  of  the  said  cottages  is  £9  10«.,  and 
the  net  assessment  £7  lOs. 

(e)  The  amount  which  the  appellant  had 
to  pay  out  of  the  rent  received  by  him  from 
his  tenants  in  respect  of  the  said  rates  on 
each  of  the  said  cottages  was  as  follows  : 

£  5.  d       £   8.  d. 
Poor    rate   at  3«.    in 
£  on  the  £7   10«. 
assessment  ...     1    2    6 

Less  discount  15%    0    3    5 

0  19    1 

General  district  rate 


at4«.4ci.inthe£...     1  12    6 
Less  discount  20%    0    6    6 


Water  rate  ... 


1     6    0 
16    4 


Total  outgoings  ...  £3  11    5 


These  payments  reduced  the  actual 
amount  left  m  the  pocket  of  the  appellant 
as  landlord  in  respect  of  each  of  the 
cottages  to  £11  16«.  Sd,  per  annum. 

(f)  The  water  rents  under  the  special  Act 
are  due  one  quarter  in  advance,  and  on 
June  4th,  1904,  the  respondents'  collector 
demanded  of  the  appellant  the  sum  of 
19«.  9d.  for  the  water  rate  of  the  three 
cottages  for  the  quarter  ending  June  24th, 
1904.  This  demand  was  based  upon  a 
weekly  rent  of  5«.  7^d.,  and  was  correct  if 
the  respondents  were  entitled  to  base  the 
assessment  upon  that  amount,  the  same 
being  the  actual  sum  received  by  the  appel- 
lant from  each  of  the  said  tenants  at  the 
date  of  the  assessment.  The  appllant 
disputed  this  demand,  and  formally  ten- 
dered the  said  collector  17«,  Sd,  in  respect 
of  the  said  demand  of  19«.  9d.  This  sum 
was  based  upon  the  net  rent,  and  was 
correct  if  the  appellant  was  right  for  the 
purposes  of  basing  the  assessment  in  deduct- 
ing from  the  gross  sum   received  by  him 


Digitized  by 


©oogle 


THE  Jtr STICK   OF  THE   PEACE. 


Wilkinson  v.  Bury  Water  Board. 

from  his  said  tenants  the  amounts  disbursed 
by  him  as  aforesaid  in  rates. 

The  collector,  acting  upon  the  instruc- 
tions of  tho  respondents,  aeclined  the  said 
tender. 

The  respondents  contended  that  the  ex- 
pression **  annual  rack-rent  or  value,"  as 
used  in  the  special  Act,  meant  the  actual 
sum  received  by  the  appellant  from  his  said 
tenants,  no  matter  what  the  same  included, 
and  accordingly  they  had  a  right  to  assess 
the  appellant  in  respect  of  euch  of  the  said 
three  cottages  on  tne  gross  rent  without 
any  deduction  of  the  rates  paid  by  the 
apiiellant  as  aforesaid,  but  allowing  a  de- 
duction of  ten  per  cent,  to  the  respondent's 
own  rent. 

The  appellant  contended  that  the  ex- 
prcvHsion  "annual  rack-rent  or  value,"  as 
used  in  the  special  Act,  uieant  what  went 
into  his  pocket  as  rent,  namely,  what  was 
left  of  ftie  jjross  sum  received  by  him 
from  his  said  tenants  after  the  appellant 
had  paid  thereout  the  said  local  rates  and 
the  water  rent.  The  basis  of  the  appel- 
lant's contention  was  that  "  rack-rent " 
meant  the  true  rentable  worth  of  the 
cottages  in  question,  the  tenant  paying  the 
said  rates.  He  therefore  claimed  that  they 
should  only  be  assessed  on  the  £11  16«.  2d. 

At  the  close  of  the  appellant's  case,  the 
re8ix)ndents,  in  addition  to  their  said  con- 
tention upon  the  merits  as  to  the  construc- 
tion to  be  placed  upon  the  said  expression 
"annual  rack-rent  or  value,"  raised  the 
objection  that  the  justices  had  no  jurisdic- 
tion to  entertain  the  complaint  on  the 
grounds  that  (a)  s.  68  of  the  Waterworks 
Clauses  Act,  1847,  was  not  incorporated  in 
the  special  Act,  as  it  was  inconsistent  with, 
and  therefore  excluded  by,  s.  32  of  the 
siiecial  Act ;  and  that  (b)  even  if  s.  G8  of 
the  Waterworks  Clausejs  Act,  1847,  was  in- 
corporated in  tho  special  Act,  it  did  not 
authorise  the  justices  to  determine  the 
meaning  of  the  expression  "annual  rack- 
rent"  but  only  "annual  value,"  which 
would  not  decide  the  present  dispute. 

In  answer  to  this  objection,  the  appellant 
contended  ^a)  that  "  annual  rack-rent "  and 
"  annual  value  "  were  used  and  intended  as 
eauivalent  expressions,  and  (b)  that  as  s.  3 
ot  the  special  Act  incorporated  the  Water- 
works Clauses  Act,  1847,  so  far  as  the  same 
is  applicable  for  the  purposes  of  and  not  in- 
consistent with  the  provisions  of  the  special 
Act,  it  must  incorporate  s.  68  of  the  Water- 
works Clauses  Act,  1847,  and  so  constitute 
the  justices  the  tribunal  to  determine  a 
dispute  as  to  the  meaning  of  the  expression 
"  annual  rack-rent  or  value  "  as  used  in  the 
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special  Act,  and  he  pointed  out  if  s.  68  was 
not  incorj[)orated  by  the  special  Act  there 
was  no  tribunal  appointed  to  settle  a  dis- 
puted assessment  under  the  s[K}cial  Act. 

We  were  of  opinion  that  the  respondents' 
objection  to  our  jurisdiction  to  entertain  the 
said  complaint  was  a  good  one,  and  axjcord- 
in^ly  allowed  it,  but  in  case  our  decision  on 
this  point  should  be  held  to  be  erroneous, 
we  held  that  the  words  "  annual  rack-rent " 
as  u.sed  in  s.  32  of  the  special  Act  meant  the 
rent  paid  by  the  tenant  to  his  landlord 
without  any  deduction  in  respect  of  rates, 
and  that  the  said  demand  of  19«.  9d.  for  the 
water  rent  of  the  said  three  cottages  for 
the  quarter  ending  June  24th,  1904,  was 
right,  and  we  dismissed  the  complaint 
accordingly. 

The  question  for  the  opinion  of  this  court 
is  whether,  upon  the  above  statement  of 
facts,  we  Civme  to  a  correct  determination  in 
point  of  laWj  and,  if  not,  what  should  be  done 
in  the  premise  1 

J.  J.  Mellor. 

George  Mills. 

Frederick  Ithowel. 

Avory,  K.C.  (with  him  Biron\  for  the 
appellant.  —  The  question  turns  on  the 
meaning  of  the  words  "actual  rack-rent  or 
value"  on  which  the  water  rate  is  to  be 
assessed  by  the  Bury  and  District  Joint 
Water  Board  Act,  1903.  The  words  "  rent  ' 
and  "value"  are  interchangeable— " rent " 
to  suit  the  case  where  the  owner  is  not  the 
occupier,  and  "  value "  where  the  owner  is 
himself  in  possession.  The  expression 
"annual  rack-rent  or  value"  is  dehned  by 
the  Valuation  (Metropolis)  Act,  1869  (32  & 
33  Vict.  c.  67),  8.  3,  "The  term  'rateable 
value'  means  the  gross  value  after  deduct- 
ing the  probable  annual  cost  of  repairs, 
insurance"  (there  is  no  question  of  that 
here)  "and  the  other  exiienses  aforesaid," 
I.6.,  as  in  the  preceding  aefinition  of  grass 
value—the  tenant's  rates  and  taxes.  [He 
also  referred  to  Smith  v.  Birmingham 
(1883),  11  Q.  B.  D.  195  :  47  J.  P.  64.5,  which 
decided  where  a  landlord  compounds  for 
the  rates  the  full  amount  which  would  be 
payable  by  the  tenant  must  be  deducted ; 
and  Stevens  v.  Bamet  Gas  and  Water  Co. 
(1888),  52  J.  P.  276  ;  57  L.  J.  M.  C.  82.] 

L.  Langdon^  K-C,  for  the  respondents. — 
The  case  turns  on  the  particular  words  of 
this  statute.  It  is  useless  to  cite  the 
definition  in  the  Valuation  (Metropolis)  Act, 
1869,  or  Stevens  v.  Baiiiet  Gas  and  Water 
Co.j  supra,  which  turned  on  another  private 
Act    The  governing  words  here  9^h^  "  rack- 
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rent,"  and  the  rack-rent  is  what  the  land- 
lord receives  from  the  tenant  without  any 
deductions.  In  s.  35  of  this  Act  rent  is 
defined  as  the  sum  paid  by  the  tenant  to 
the  landlord,  and  therefore  the  word  "  rent " 
in  s.  32  of  the  same  Act  ought  to  have  the 
same  meaning.  In  Smith  v.  Birmtnghamj 
fupra,  the  words  were  not  the  same — 
'*  annual  value ''  were  the  words  used  there, 
not  "  annual  rent."  The  liability  here  is  on 
the  owner,  and  the  tenant's  goods  cannot  be 
distrained  on.  [He  referred  to  Sheffield 
Waterworks  Co.  v.  Bennett  (1872),  L.  R.  7  Ex. 
409;  and  Bristol  Waterworks  Co.  v.  Uren 
(1885),  15  Q.  B.  D.  637.] 

Alverstone,  L.C.  J.— We  need  not  trouble 
you,  Mr.  Avory.  Some  years  ago  I  was  a 
good  deal  more  familiar  with  the  cases  than 
I  am  now,  but  I  think  it  is  quite  impossible 
to  maintain  the  position  which  Mr.  Langdon 
has  contended  is  the  right  one.  In  the 
charging  section  of  this  Act  the  words  are 
"annual  rack-rent  or  value."  It  is  plain, 
for  obvious  reasons,  which  I  need  not  en- 
large upon,  that  the  two  words  are  intended 
to  bear  the  same  signification— "annual 
rack-rent"  or  "annual  value  "—therefore 
no  question  arises,  as  it  does  in  some  cases, 
as  to  whether  the  words  "rack-rent"  are  to 
be  used  with  a  special  meaning.  They 
miLst  have  for  this  purpose  the  same  mean- 
ing as  value.  In  tne  case  of  the  Sheffield 
Waterworks  Co.  v.  Bennett^  suvra,  which 
went  to  the  Exchequer  Chamoer,  it  was 
held  that  annual  value  as  the  charging 
standard  entitled  the  consumer  to  deduct 
the  rates,  and  unless  Mr.  Langdon  is  able  to 
make  out  before  us  that  the  words  are  used 
in  a  different  sense,  that  is  an  authority 
binding  upon  us  for  the  purposes  of  to-day. 
But  I  tnink  it  goes  a  good  deal  further,  be- 
cause in  the  case  of  the  Bristol  Waterworks 
Co.  V.  Ureny  supra,  where  the  words  are 
"  annual  rack-rent  or  value,"  the  same  line 
of  argument  was,  at  any  rate,  assumed  by 
the  court,  though  Mr.  Langdon  is  quite 
right  in  saying  that  the  courage  of  the 
counsel  who  then  appeared  did  not  go  so 
far  as  contending  that  which  possibly  might 
have  been  contended,  yet  it  is  certainly 
assumed  in  that  case  that  the  words 
"annual  value"  and  "annual  rack-rent  or 
value"  had  a  meaning  which  may  be 
roughly  put  as  corresponding  to  the  gross 
estimated  rental,  the  rates  and  taxes  being 
deducted.  I  desire  to  point  out  that  gross 
estimated  rental  has  been  a  term  known  to 
the  law  as  embodying  the  fact  that  the  rates 
and  taxes  were  deducted  ever  since  the 
Union  Assessment  Act,  1862,  where  that 
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definition  was  expressly  given  to  it.  To 
my  mind,  it  is  almost  impossible  to  say,  in 
the  absence  of  what  I  may  call  any  special 
circumstances,  either  appearing  on  the  face 
of  the  Act  of  Parliament  itself  or  in  some 
contract  which  controls  the  matter,  that  we 
are  to  lay  down  to-day  after  all  this 
number  of  years  that  these  words  have  a 
different  meaning.  Mr.  Langdon  says  that 
we  ought  to  do  so,  because  later  in  the  Act 
—in  8.  35 — the  word  "  rent "  is  used  as  a 
sum  of  money  actually  going  from  the 
tenant  to  the  landlord.  It  could  have  no 
other  meaning  there,  because  it  is  the  right 
of  the  tenant  to  deduct  something  from 
what  he  is  going  to  pay  over.  But  that 
surely  is  no  ground  for  contending  that  the 
words  "  annual  rack-rent  or  value  must  be 
used  in  the  same  sense  as  money  actually 
paid  by  the  tenant  to  the  landlord  in  the 
face  of  all  these  authorities.  I  only  desire 
to  sajr  that  Mr.  Avory  has  indicated  that  he 
is  going  to  contend  some  day  that  the 
counsel  in  the  case  of  Bristol  Waterworks 
Co.  V.  Uren,  supra,  did  not  know  their 
business  because  they  did  not  go  far 
enough.  If  that  is  so,  we  will  wait  till  the 
time  comes,  but  it  seems  to  me  that,  outside 
of  that,  all  that  can  be  said  to-day  is  that  a 
long  series  of  authorities  have  construed  the 
words  "  annual  rack-rent  or  value  "  as  being 
the  standard  where  the  rates  of  the  dis- 
trict are  to  be  deducted.  I  am  therefore  of 
opinion  the  appeal  must  be  allowed. 

Kennedy,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant:  Nicol,  Son 
and  Jones,  for  Pickstone  and  Jones,  Rad- 
cliffe. 

Solicitor  for  the  respondents  :  John 
Haslam,  Bury. 
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RjSX  V,  KOPELEWITCH. 
«9  J.  P.  216. 

CENTRAL  CRIMINAL  COURT. 


May  29,  1905. 

(Before  the  Recorder.) 

Rex  v.  Kopelewitch. 

Criminal  law— Vexatious  Indictments  Act, 
1869  (22  &  23  Vict.  c.  17— Leave  to 
prefer  bill- 30  &  31  Vict.  c.  35,  s.  1. 

The  defendant  had  been  committed  for  trial 
for  conspiring  with  one  Leon  BamJ>erger 
to  obtain  property  by  false  pretences, 
A  warrant  had  been  qrantea  for  the 
arrest  of  Bamberger^  mU  he  had  not 
been  arrested.  The  hearing  at  the  police 
court  took  a  considerable  time,  and  in 
ord^r  to  avoid  the  necessity  of  a  second 
lengthy  hearing  at  the  7X)lice  court  in 
the  event  of  Bamberger s  arrest^  leave 
was  applied  for^  and  granted^  to  prefer 
a  bill  of  indictment  against  Banwerger 
for  conspiracy. 

The  defendant  bad  been  committed  for 
trial  for  conspiring  with  one  Leon  Bam- 
berger and  divers  other  unknown  persons, 
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to  obtain  by  false  pretences  certain  chattels 
from  several  specifaed  persons. 

Arthur  Gill,  for  the  prosecution,  applied 
for  leave  to  prefer  a  bill  of  indictment  before 
the  CTand  jury,  charging  the  said  Leon 
Bamberger  with  the  above  conspiracy.  A 
warrant  was  issued  in  March  for  the  arrest 
of  Leon  Bamberger  for  this  offence,  but  the 
police  had  been  unable  to  execute  it.  The 
charge  against  the  present  defendant  was 

Eroceedea  with  at  the  police  court  and  the 
earings  occupied  a  very  considerable  time. 
This  application  was  made  in  order  to  avoid 
the  necessity  for  the  whole  of  the  case  to  be 
reheard  at  the  police  court  in  the  event  of 
Bamberger's  arrest.  The  court  has  power 
to  grant  this  leave :  "  Nothing  in  the  said 
Act  shall  extend  or  be  applicable  to  prevent 
the  presentment  to  or  finding  by  a  grand 
jury  of  any  bill  of  indictment,  if  sucn  bill 
be  presented  to  the  grand  jury  with  the 
consent  of  the  court  in  or  before  which  the 
same  may  be  preferred"  (30  <&  31  Vict, 
c.  35,  s.  1). 


The  Recorder.— I  think  that  I  have 
power  to  grant  the  application.  In  the 
event  of  the  arrest  of  Leon  Bamberger  he 
ought  to  be  supplied  with  a  copy  of  the 
depositions  already  taken. 

Application  granted. 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 
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PART  III.-VOL.  X. 


JULY— SBPTEMBEB. 


Webdkbbukn  v.  Smith  (I). 

•9  J.  P.  S17. 

KING'S    BENCH    DIVISION. 

April  5,  1905. 
Wedderburk  V,  Smith  (I). 

Weights  and  measures— Unjust  weights- 
Detection  by  inspector  —  Verification 
by  local  standard— Defacing  of  weights 
by  inspector  —  Misconduct  —  Weights 
and  Measures  Act,  1878  (41  &  42  Vict, 
c.  49),  s.  49— Weights  and  Measures 
Act,  1889  (62  &  53  Vict.  c.  21),  s.  7. 

A  coed  camum  wcu  stopped  by  the  respon- 
dent,  an  inspector  of  weiahts  and 
measureSj  in  order  to  weigh  the  coal 
contained  in  the  van.  The  respondent 
noticed  that  the  weighing  machine 
carried  in  the  van  gave  variations. 
The  respondent  thereupon  fixed  up  his 
official  scale  beam  {duly  certified  by 
the  Board  of  Trade),  and  jfound  two 
of  the  bQ  lb.  weights  carried  by  the 
carman  were  deficient.  He  ajccordingly 
informed  the  carman  that  he  rejected 
the  toeights  as  unjust,  and  defaced  the 
official  stamp  thereon  with  a  chisel. 

Held,  that  the  respondent  was  justified  in 
acting  as  he  aid. 

Case  stated  by  justices  in  and  for  the 
borough  of  Croydon. 

An  information  was  preferred  on  14th 
May,  1904,  by  Jabez  William  Wedderburn 
(hereinafter  called  the  appellant),  under 
s.  49  of  the  Weights  and  Measures  Act, 
1878,  against  William  Alexander  Smith 
Oiereinafter  called  the  respondent),  for  that 
he,  the  respondent,  in  the  said  borough  of 
Croydon,  on  26th  March,  1904,  being  the 
inspector  of  weights  and  measures  in  and 
for  the  said  borough  of  Croydon,  unlaw- 
fully and  in  breach  of  his  duty  did  tamper 
with  and  deface  the  official  stamps  on  two 
56  lb.  weights,  the  property  of  Brewis 
Bros.,  Limited,  coal  merchants,  and  thereby 
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misconducted  himself,  contrary  to  the 
statute. 

Upon  hearing  the  said  information  the 
following  facts  were  admitted  or  proved  in 
evidence  before  us : 

(a)  James  Runt,  a  coal  carman  in  the 
employ  of  Brewis  Bros.,  Limited,  and 
of  the  Tyne  Main  Coal  Company,  Limited 
(hereinafter  called  the  company),  was  on 
26th  March,  1904,  sent  with  a  van  load  of 
coal  from  the  Crjrstal  Palace  to  Bensham 
Lane,  in  the  said  borough  of  Croydon, 
and  was  on  his  journey  stopped  by  the 
respondent,  with  whom  was  his  assist- 
ant William  Browney.  The  respondent, 
acting  under  the  Weights  and  Measures 
Acts,  1878  and  1889,  having  ascertained 
the  destination  of  the  load  of  coal,  pro- 
ceeded to  the  house  where  delivery  was  to 
be  made,  at  No.  228,  Bensham  Lane, 
Croydon,  aforesaid,  and  on  arrival  there 
James  Hunt  produced,  at  the  request  of 
the  respondent,  the  weighing  machine  and 
weights  from  the  coal  van,  and  the  load, 
namely,  five  sacks  of  coal,  was  then  duly 
weighed.  During  the  weighing  of  the  coal 
the  respondent  noticed  the  scale  ^ave 
variations,  and  the  respondent  then  fixed 
up  his  official  scale  beam,  which  beam  was 
duly  certified  by  the  Board  of  Trade,  and 
with  a  56  lb.  local  standard  weight  tested 
the  four  56  lb.  weights  of  the  company, 
and  found  that  two  of  the  56  lb.  weights 
were  correct,  and  the  other  two  incorrect- 
one  to  the  extent  of  ^  an  oz.  and  the 
other  to  the  extent  of  loz,,  as  com- 
pared with  the  local  standard  weight. 

The  respondent  said  to  James  Hunt  that 
the  said  two  weights  were  incorrect,  and 
he  rejected  them  as  unjust,  and  he  caused 
the  official  stamp  thereon  to  be  crossed 
with  a  chisel,  ana  so  did  deface  them,  and 
then  handed  the  said  two  weights  so 
rejected  and  defaced  to  the  carman,  telling 
him  that  they  were  incorrect  and  wanted 
adjusting.  The  respondent,  in  order  to 
identify  the  said  two  weights  so  found  to 
be  uiyust  and  so  rejected,  and  to  prevent 
their  being  used  so  as  to  facilitate  the 
commission  of  fraud,  defaced  them  with 
the  chisel,  as  set  forth  in  this  case. 

The  office  of  the  respondent  as  inspector  of 
weights  and  measures  is  at  the  Town  Hall, 
Croydon,  and  he  attends  at  such  office  for 
the  purpose  of  stamping  and  verifying 
weignts. 

The  regulations  withrespct  to  inspectors 
and  the  inspection  of  weiffhts,  measures  and 
weighing  and  measuring  instruments  made 
by  the  council  of  the  borough  of  Croydon 
on  3rd  February,  1890,  and  approved  by 
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the  Board  of  Trade  on  the  18th  Febniaiy, 
1890,  contain  the  following  clauses  : . 

"  (7)  Any  stamps  on  rejected  weights  and 
measures  and  weighing  machines  should 
be  defaced  by  the  inspector.  No  fee  is  to 
be  charged  on  rejected  weights,  etc." 

"  (17)  Where  any  doubt  may  arise  as  to 
the  practical  meaning  or  construction  of 
these  regulations  or  as  *  to  the  accuracy  of 
a  weight,  etc.,  the  decision  of  the  Board  of 
Trade  should  be  accepted  by  the  inspector 
as  final.'" 

The  appellant  contended  that  the  power, 
if  any,  of  the  respondent  to  deface  the  saia 
weights  was  only  exerciseable  upon  their 
being  brought  or  submitted  to  him  for  the 
purpose  ot  verification.  That  the  said 
power,  if  any,  was  only  exerciseable  by  the 
respondent  at  his  office  as  such  inspector 
upon  the  said  weights  being  brought  to 
him  thither  for  the  purpose  of  verification. 

That  upon  the  respondent  finding  the 
said  weights  to  be  unjust,  he  ought  to  have 
seized  and  detained  the  same,  and  he 
ou^ht  to  have  laid  an  information  or  com- 
plaint against  the  said  Tyne  Main  Coal 
Company  for  having  in  their  possession 
for  use  for  trade  false  weights  ;  but  that 
with  the  exception  of  such  seizure  and 
detention  the  manner  of  dealing  with  the 
said  weights  should  have  been  left  to  a 
court  of  summary  jurisdiction  to  decide 
upon  the  hearing  of  the  said  information 
or  complaint,  as  prescribed  by  s.  57  of  the 
Weights  and  Measures  Act,  1878. 

That  the  respondent  in  failing  so  to  seize 
and  detain  the  said  weights  and  in  failing 
to  lay  such  information  or  complaint,  and 
in  so  defacing  the  said  weights,  was  guilty 
of  a  breach  of  duty  or  misconduct  within 
8.  49  of  the  Weights  and  Measures  Act 
of  1878. 

The  respondent  contended  : 

(a)  That  the  said  weights  were  lawfully 
defaced  in  pursuance  of  regulation  7  above 
set  out  in  this  case. 

(b)  That  if  the  said  regulation  No.  7  did 
not  authorise  the  rejection  and  defacing  of 
such  weights  the  question  was  one  as  to 
the  practical  meaning  or  construction  of 
the  regulations,  and  should  be  referred  to 
the  decision  of  the  Board  of  Trade  in 
pursuance  of  regulation  No.  17  above  set 
out  in  this  case. 

(c)  That  to  constitute  this  "  misconduct " 
so  as  to  be  "an  offence "  under  s.  49  of  the 
Weights  and  Measures  Act,  1878,  there 
must  be  wilful  intent  to  do  wrong  {Moore  v. 
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Broifnpton  Couniv  Court  Bailiff  (1894), 
57  J.  P.  742  ;  Ray&on  v.  South  London 
Tramways  Co.,  [1893]  2  Q.  B.  204  ;  Roberts  v. 
Woodvmrda%^\  25  Q.  B.  D.412  ;  Dickin- 
son v.  Fletcher  (1873),  L.  R.  9  C.  P.  1). 

We  found  as  facts  the  following  facta, 
namely  : 

(a)  That  the  said  rejected  weights  were 
unjust. 

(b)  That  the  said  respondent  used  some 
local  standard  weights  in  testing  the  said 
rejected  weights. 

(c)  That  the  respondent  in  rejecting  and 
defacing  the  said  weights  acted  in  good 
faith,  and  in  the  belief  that  he  was  em- 
powered so  to  do  by  the  said  regulations 
above  set  forth  in  this  case. 

(d)  That  the  evidence  did  not  support 
the  information. 

The   aue.stion    for   the  opinion  of  this   . 
honouraole    court    is   whether    upon    the 
above  findings  of  fact  we  came  to  a  correct 
determination  in  point  of  law ;  and,  if  not, 
what  should  be  done  in  the  premises. 

T.  Baddeley. 

W,  L.  Tdffitt. 

M,  Lushj  K.C.  {TindaZe  Davis  with  him), 
for  the  appellant.— The  inspector  ought  to 
have  been  convicted  of  misconduct  as 
having  committed  a  breach  of  his  duty 
under  the  Weights  and  Mea.sures  Acts,  1878 
and  1889.  He  had  no  power  or  right  to 
deface  the  weights ;  that  power  was  only 
exerciseable  when  the  weights  were  brought 
to  him  for  verification.  Here  the  inspector 
was  exercising  a  power  of  stopping  a  coal 
wagon  and  testing  any  weighing  machine 
or  weights  found  therein  under  s.  29  of  the 
Weights  and  Measures  Act^  1889.  If  he 
finds  the  weights  unjust,  his  proper  duty  is 
to  seize  the  weights  and  summon  the 
person  using  them, 

Danckwerts,  K.C.,  and  Golam,  for  the 
respondent,  were  not  called  upon  to  argue. 

Alverstone,  L,C.J.— When  the  facts  of 
this  case  come  to  be  properly  appreciated, 
the  contention  of  the  appellants  is  not,  iu 
mv  judgment,  arguable.  I  am  not  saying 
whether  any  other  proceedings  lay  against 
this  inspector ;  the  only  question  is  whether 
the  justices  were  bound  to  convict  the 
inspector  of  weights  and  measures  of  a 
breach  of  duty,  viz.,  misconducting  himself 
within  the  meaning  of  the  statute.  Keally 
the  only  allegation  here  is  that  the  inspector 
did    not   retain  the  weights.    His  power   t 
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to  do  that  depends  on  s.  48  of  the  Act 
of  1878y  which  authorises  the  inspector  to 
seize  and  detain  any  weight,  measure,  scale, 
balance  or  steel  yard,  wnicn  is  liable  to  be 
forfeited  in  pursuance  of  the  Act.  That  is 
no  doubt  a  very  wise  and  prudent  power  to 
give  to  the  inspector,  but  that  is  far  from 
saying  there  must  be  a  conviction  because 
the  inspector  has  not  detained  the  weights 
though  he  has  defaced  them.  The  justices 
have  found  that  the  rejected  weights  were 
unjust,  and  that  the  respondent  used  some 
local  standard  weight  in  testing  the  weights, 
and  that  the  respondent  in  rejecting  ana 
defacing  the  weights  acted  in  good  faith 
and  in  the  belief  he  was  empowered  to  do 
so  by  the  regulations  set  out  in  the  case 
and  that  the  evidence  did  not  support  the 
information.  I  should  have  come  to  the 
same  conclusion  myself,  and  I  think  it  is 
impossible  to  say  the  justices  were  wrong. 

EsNNSBT,  J.— I  a^ree.  I  think  it  might 
be  a  question  whether  it  was  discreet  of 
the  insi>ector  in  leaving  the  weights  which 
were  unjust  in  fact  in  tne  possession  of  the 
coal  merchant  who  was  liable  to  be  prose- 
cuted and  convicted  under  s.  25  of  the  Act  of 
1878,  but  that  is  far  from  saying  that  the 
inspector  has  been  guilty  of  a  oreach  of 
duty  under  s.  49.  I  think  he  ought  not  to 
be  convicted  under  that  section. 

Ridley,  J.—l  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant  :  Fred. 
Manibjr. 

Solicitor  for  the  respondent :  F.  C. 
Uoyd. 
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Weights  and  measures— Weighing  machine 
—Teat  with  local  standard— Seizure  of 
unjust  machine  —  Misconduct  of  in- 
spector— Weights  and  Measures  Act, 
1878  (41  &  42  Vict.  c.  49),  ss.  48,  49— 
Weights  and  Measures  Act,  1889  (52  & 
53  Yict.  c.  21),  ss.  7,  29. 

The  respondent,  an  inspector  of  weights  and 
measures  J  tested  a  weighing  machine  on 
a  coal  van  with  some  bQlb,  weights 
which  were  on  the  van,  and  which  had 
already  been  tested  by  him  vnth  his 
own  official  scale  beam,  duly  certified  by 
the  Board  of  Trade,  ana  nine  small 
local  standard  weights.  The  weighing 
maddne  was  f&imd  to  be  wyust,  and 
seized  by  the  inspector. 

Held,  that  the  respondent  could  not  be  held 
guilty  of  misconduct  under  the  Weights 
and  Measures  Act,  1878. 

Case  stated  bv  justices  in  and  for  the 
borough  of  Croydon.  ^ 

An  information  was  preferred  on  14th 
May,  1904,  by  Jabez  William  Wedderburn 
(hereinafter  called  the  appellant),  under 
ss.  48,  49  of  the  Weights  and  Measures  Act, 
1878,  against  Alexander  William  Smith 
(hereinafter  called  the  respondent)  for  that 
he,  the  respondent,  in  the  said  borough  of 
Croydon,  on  26th  March,  1904,  being  the 
inspector  of  weights  and  measures  in  and 
for  the  said  borough  of  Croydon,  unlawfully 
did  seize  a  certain  weighing  machine  without 
first  having  tested  the  same  with  local 
standards,  and  thereby  misconducted  him- 
self contrary  to  the  statute,  which  informa- 
tion was  heard  and  determined  by  us  at  a 
petty  sessions  on  the  25th  May,  1904,  and 
upon  such  hearing  we  dismissed  the  in- 
formation. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  or  proved 
in  evidence  before  us : 

(a)  James  Hunt,  a  coal  carman  in  the 
employ  of  Brewis  Bros.,  Limited,  and  of  the 
Tyne  Main  Coal  Company,  Limited  (herein- 
after called  the  company),  was  on  the  26th 
March,  1904,  sent  with  a  van  load  of  coal  from 
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the  Crystal  Palace  depot  to  Bensham  Lane, 
Croydon,  in  the  said  oorough  of  Croydon, 
and  was  on  his  journey  stopped  by  the 
respondent,  with  whom  was  his  assistant, 
William  Browney.  The  respondent,  acting 
under  the  Weights  and  Measures  Acts  of 
1878  and  1889,  having  ascertained  the  des- 
tination of  the  load  of  coal,  proceeded  to 
the  house  where  delivery  was  to  be  made,  at 
228,  Bensham  Lane,  Croydon,  aforesaid,  and 
on  arrival  there  James  Hunt  produced,  at 
the  request  of  the  respondent,  the  weighing 
machine  and  weights  from  the  coal  van,  and 
the  load,  namely,  five  sacks  of  coal,  was 
then  duly  weighed.  During  the  weighing 
of  the  coal  the  respondent  noticed  that  the 
scales  gave  variations,  and  the  respondent 
then  fixed  up  his  official  scale  beam,  which 
beam  was  duly  certified  by  the  Board  of 
Trade,  and  with  a  56  lb.  local  standard 
weight  tested  the  four  56  lb.  weights  of  the 
company,  and  found  that  two  of  such  56  lb. 
weights  were  correct  and  the  other  two  in- 
correct, one  to  the  extent  of  J  an  oz.  and 
the  other  to  the  extent  of  |  oz.  as  compared 
with  the  local  standard  weight.  The  re- 
spondent then  tested  the  said  weighing 
machine  with  the  said  56  lb.  weights  of  the 
company^  and  used  nine  small  local  standard 
weights  in  testing  such  weighing  machine 
to  ascertain  the  extent  to  which  such  weigh- 
ing machine  was  unjust.  The  respondent 
fotind  this  said  weighing  machine  to  be 
unjust,  and  called  the  attention  of  the  car- 
man, the  said  James  Hunt,  to  the  unsatis- 
factory condition  of  the  weighing  machine 
and  seized  the  same. 

(b)  The  said  James  Hunt  then  handed  to 
the  respondent  the  delivery  note  for  coal, 
the  sellers  being  the  Tyne  Main  Coal  Com- 
pany. 

(c)  The  resjwndent  on  27th  April,  1904, 

SrefeiTed  an  information  against  the  Tyne 
[ain  Coal  Company,  Limited,  under  s.  25 
of  the  Weights  and  Measures  Act,  1878,  for 
that  they,  the  company,  on  the  26th  March, 
1904,  had  in  their  possession  for  use  for 
trade  in  Bensham  Lane,  within  the  said 
borough,  a  weighing  machine  which  was 
false  and  uniust,  which  information  was 
heard  and  determined  by  us  at  petty 
sessions  on  7th  May,  1904,  when  we  round 
as  a  fact  that  the  said  weighing  machine 
was  ui\just,  and  upon  such  hearing  we  con- 
victed the  company  and  imposed  a  fine  of 
5«.  and  ordered  them  to  pay  the  sum  of 
9«.  ed,  costs. 

(d)  The  appellant,  on  the  hearing  of  the 
said  information  against  the  company,  was 
called  as  Jl  witness  on  behalf  of  the  com- 
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pany,  and  after  the  conviction  of  the  com^ 
pany  for  the  said  ofifence,  laid  against  the 
respondent  an  information,  referred  to  in 
paragraph  1  of  this  case,  as  a  commoil 
informer.  The  appellant  carries  on  business 
as  a  scale  maker  on  his  own  account,  and 
has  a  number  of  contracts  with  traders 
within  the  county  of  London,  whereby  he 
undertakes  to  keep  such  traders'  weights 
and  measures  in  order. 

(e)  The  said  weighing  machine  referred  to 
in  the  information  mentioned  in  paragraph  1 
of  the  case  was  the  same  weighing  machine 
which  was  found  to  be  unjust  and  for  which 
the  company  were  convicted  as  above  stated 
in  this  case. 

(f)  There  is  no  local  standard  weighing 
machine  or  scales. 

(g)  The  course  adopted  by  the  respondent 
in  connection  with  the  seizure  of  the  said 
weighing  machine  was  in  accordance  with 
the  general  practice  of  inspectors  of  weights 
and  measures  in  the  city  of  London  and 
county  of  Surrey. 

The  appellant  contended : 

(a)  That  by  s.  48  of  the  Weights  and 
Measures  Act,  1878,  and  s.  7  of  the  Weights 
and  Measures  Act,  1889,  and  the  regula- 
tions of  the  borough  of  Croydon  made  in 
virtue  of  the  powers  conferred  by  s.  9  of  the 
last-named  Act  and  approved  by  the  Board 
of  Trade,  an  obligation  was  imposed  on  the 
respondent  to  compare  the  said  weighing 
machine  by  means  of  some  local  standard 
as  a  condition  precedent  to  seizing  the 
same. 

(b)  That  the  failure  on  the  part  of  the 
respondent  so  to  compare  the  said  machine 
before  seizing  it  constituted  a  breach  of 
duty  or  misconduct  in  the  execution  of  his 
office  as  such  inspector  on  the  part  of  the 
respondent  under  s.  49  of  the  Weights  and 
Measures  Act,  1878. 

The  respondent  contended : 

(a)  That  s.  48  of  the  Weights  and 
Measures  Act  conferred  a  power  to  compare 
with  some  local  standard^  but  did  not  im- 
pose a  duty  to  compare. 

(b)  That  the  words  in  that  section  "  may 
compare  every  such  weight  and  measure 
with  some  ** local  standard"  did  not  apply 
to  weighing  machines,  and  that  the  word 
*' measure"  meant  measures  of  lenj^h  of 
surface  or  capacity^  as  set  forth  in  the 
3rd  Schedule,  Part  L,  of  the  Weights  and 
Measures  Acl^  1878. 

(c)  That  our  said  conviction  of  the  com- 
pany on  7th  day  of  May,  1904,  estopped  the 
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appellant  fre»in  contending  either  that  the 
said  weighing  machine  wan  not  unjust  or 
that  the  same  was  not  lawfully  seized. 
'  (d)  That  the  said  weighing  machine  was 
tested  with  some  local  standard. 

(e)  That  to  constitute  misconduct  so  as  to 
be  an  offence  under  s.  49  of  the  Weights 
and  Measures  Act,  1878,  there  must  be  wil- 
ful intent  to  do  wrong  {Moore  v.  BrompUm 
County  Court  Bailiff  (1894),  67  J.  P.  742  ; 
Rayson  v.  South  London  Tramioayi  Co.<, 
[1893]  2  Q.  B.  204 ;  Bobertx  v.  Woodward 
(1890),  25  Q.  B.  D.  412;  Dickinson  v. 
Fletcher  (1873),  L.  R.  9  C.  P.  1). 

We  found  tne  following  facts,  namely  : 

(a)  That  there  was  no  local  standard 
weighing  machine  or  scales. 

(b)  TiuEtt  the  said  weighing  machine  was 
unjust. 

(c)  That  the  respondent  used  some  local 
standard  weights  in  testing  the  said  weigh- 
ing machine. 

(d)  That  the  respondent  acted  in  ^ood 
faith  in  seizing  the  said  weighing  machine. 

ie)  The  evidence  did   not   support    the 
ormation. 

The  question  for  the  opinion  of  this  court 
is  whether,  upon  the  above  finding  of  facts, 
we  came  to  a  correct  determination  in  point 
of  law,  and,  if  not,  what  should  be  done  in 
the  premises. 

T.  Baddeley. 

W.  L.  TUFFIT. 

S.  Parsons  Smith. 
Henry  G.  Thompson. 

The  Weights  and  Measures  Act,  1878 
(41  &  42  Vict.  c.  49),  provides  : 

Section  48.— "  Every  inspector  under  this 
Act  authorised  in  wnting  under  the  hand 
of  a  justice  of  the  peace,  also  every  jus- 
tice of  the  peace,  may  at  all  reasonable 
times  inspect  all  weights  measures  scales 
balances  steelyards  and  weighing  machines 
within  his  jurisdiction  which  are  used  or  in 
Che  possession  of  any  person  or  on  any 
premises  for  use  for  trade,  and  may  compare 
every  such  weight  and  measure  with  some 
local  standard,  and  may  seize  and  detain 
any  weight  measure  scale  balance  or 
steelyard  which  is  liable  to  be  forfeited  in 
pursuance  of  this  Act,  and  may  for  the  pur- 
pose of  such  inspection  enter  any  place, 
whether  a  building  or  in  the  open  air, 
whether  open  or  enclosed,  where  he  has 
reasonable  cause-to  believe  that  there  is  any 
weight  measure  scale  ^  balance  steelyard 
or  wdghing  machine  which  he  is  authorised 
by  this  Act  to  inspect  .  .  " 
.  S)9ctioD  49.— "]j  an  inspector  under  this 
Act  stamps  a  weight  or  measure  in  contra- 
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vention  of  any  provision  of  this  Act,  or 
without  duly  verifying  the  same  by  com- 
parison with  a  local  standard,  or  is  guilty  of 
a  breach  of  any  duty  imposed  on  nim  by 
this  Act,  or  otherwise  misconducts  himself  in 
the  execution  of  his  ofiice,  he  shall  be  liable 
to  a  fine  not  exceeding  five  pounds  for  each 
offence.'* 

The  Weights  and  Measures  Act,  1889 
(52  &  53  Vict.  c.  21),  provides  : 

Section  7.— "Any  local  authority  may 
provide  for  the  use  of  their  officers  working 
standards  of  measure  and  weight,  and  scale 
beams  of  such  material  and  in^uch  form  as 
the  Board  of  Trade  may  approve,  and  those 
standards  may,  if  verified  in  such  manner 
as  the  Board  of  Trade  from  time  to  time 
direct,  be  used  for  the  inspection  and  verifica- 
tion of  weights  and  measures  as  if  they  were 
local  standards.'' 

Section  29  (1).— "Any  inspector  of  weighta 
and  measures  or  officer  appjiiiited  for  the 
purpose  by  the  local  authority  may,  at  all 
reasonable  times,  enter  any  building  or  part 
of  a  building  or  other  place  in  which  coal  is 
sold  or  kept  or  exposed  for  sale,  and  may 
stop  any  vehicle  carrying  coal  for  sale,  or 
for  delivery  to  a  purchaser,  and  may  test 
any  weights  or  weighing  instruments  found 
in  any  such  place  or  vehicle,  and  may  weigh 
any  load,  sack,  or  other  less  quantity  of 
coal,  found  in  any  such  place  or  vehicle,  or 
which  is  in  course  of  delivery  to  any  pur- 
chaser   ..." 

M.  Lush,  K.G,  (with  him  Tindale  Davis\ 
for  the  appellant— The  question  is  whether 
the  inspector  was  guilty  of  misconduct 
under  the  Act  for  not  properly  testing  this 
weighing  machine.  It  ought  to  have  been 
tested  with  some  local  standard  provided 
by  the  local  authority,  but  the  inspector,  in 
fact,  used  weights  he  had  already  condemned 
for  testing  the  machine. 

DanckweHSy  K.C.,  and  Colani,  for  the 
respondent,  were  not  called  upon  to  argue. 

Alverstone,  L.O. J.— This  appeal  must 
be  dismissed  on  the  same  principles  and  for 
the  same  reasons  as  I  mentioned  in  the 
preceding  case  between  the  same  parties. 

Kennedy,  J.— I  agree. 


Ridley,  J.— I  agree. 


Ajypeal  dismissed. 


Solicit^^r  for  the  appellant :  Fred  Maniby. 
Solicitor  for  the  respondent :  F.  C.  Lloyd 
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Rex  v.  Hankey  and  Others, 
Berks.  JJ. 

Motor  car — Refusal  of  name  and  address  of 
driver  by  owner  of  car — Conviction — 
Omission  of  averment  that  driver  was 
guilty  of  an  oflfence— Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  1  (3)  —  Motor 
Cars  (Use  ana  Construction)  Order, 
1904,  Art.  IV.,  r.  6. 

The  owner  of  a  motor  car  was  convicted  for 
that  he  did  ^^  urUatofully  after  aue 
notice  had  been  given  aim  refuse  to  give 
the  name  and  address  of  the  person  who 
was  driving  the  car  *  on  a  certain  date ' 
such  name  and  address  being  required 
in  order  that  proceedings  might  be  taken 
against  such  driver  under  s.  I  of  the 
Motor  Car  Act,  1903,  anc?  Art  IV,,  r.  6, 
of  the  Motor  Cars  {Use  and  Construc- 
tion) Order,  1904." 

Held,  that  the  conviction  was  bad,  because 
there  wa^  no  averment  that  an  offence 
had  been  committed,  by  the  driver. 

Held  further,  that  it  toas  not  a  condition 
precedent  to  the  obligation  of  an  onmer 
of  a  motor  car  to  give  the  name  and 
address  of  the  driver,  that  the  driver 
should  first  have  refused  to  give  his 
name  and  address. 

Rule  nisi  for  a  certiorari  to  bring  up  and 
quash  a  conviction  of  the  Earl  of  Craven  by 
certain  justices  in  and  for  the  county  of 
Berks. 

The  facts  of  the  case  were  as  follows : 

On   the   2nd   July.   1904,  a  gentleman 

wj^  driving  a  new  horse  near  Twyford, 

^-^rks.,  on  the  Bath  Road,  and  saw  a  motor 

car,  No.  AC  143  (of  which   the  Earl  of 

Craven  was  the  registered  owner),  coming 

towards  him ;  he  held  up  his  hand  as  a 

signal  to  the  driver  of  the  car  to  stop  :  no 

notice  was  taken  of  his  signal  by  the  dnver, 

althouf^h  the  speed  at  which  the  car  was 

travelling  caused  his  horse  to  shy,  and  the 

car  did  not  stop.    The  chauffeur  of  the  car 

was  sitting  on  the  floor  of  the  car  between 
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the  driver's  legs.  The  Earl  of  Craven  was 
applied  to  by  the  superintendent  of  police 
to  give  the  name  and  address  of  the  person 
who  was  driviujg  his  motor  car  in  order  that 
proceedings  might  be  taken  against  him 
under  s.  1  of  the  Motor  Car  Ac^  1903,  and 
also  under  r.  6,  Art  lY.  of  the  Motor  Cars 
(Use  and  Construction)  Order,  1904. 

A  summons  was  subsequently  served 
upon  the  Earl  of  Craven  for  refusing  to 
give  the  name  and  address  of  the  driver  of 
the  motor  car  in  question,  which  came  on 
for  hearing  on  the  9th  August^  1904. 

At  the  heating  of  the  said  summons, 
evidence  was  given  by  the  driver  of  the 
horse,  as  set  out  above,  which  was  corro- 
borated by  other  witnesses,  who  put  the 
psu;e  of  the  car  between  thirty  and  forty 
miles  an  hour.  Formal  evidence  was  also 
given  on  oath  that  the  Earl  of  Craven  was 
the  registered  owner  of  the  car,  No.  AC  143, 
that  a  formal  notice  in  the  shape  of  a  letter 
was  sent  to  the  defendant  on  tne  31st  July, 
1904,  and  previously  to  that,  application 
had  been  made  to  the  defendant  for  the 
name  and  address  of  the  driver  of  the  said 
car  and  that  such  information  had  been 
refused. 

An  application  for  adjournment  of  the 
hearing  was  made  on  behalf  of  the  defen- 
dant hy  a  solicitor  but  refused. 

The  justices  were  satisfied  by  the  evidence 
that  the  driver  of  the  car.  No.  AC  143,  had 
committed  an  offence  under  s.  1  (1)  ot  the 
Motor  Car  Act,  1903,  by  driving  a  motor 
car  on  a  public  highway  at  a  speed  danger- 
ous to  the  public,  having  regard  to  all  the 
circumstances  of  the  case,  and  that  it  was 
clear  he  miffht  have  been  convicted  also 
under  Art.  I  v.,  r.  6  of  the  Motor  Cars  (Use 
and  Construction)  Order,  1904,  for  refusing 
to  stop  when  signalled  to  do  so  by  Mr. 
Remnant,  who  was  driving  a  horse.  They 
were  also  of  the  opinion  that  if  it  was 
necessary  for  the  prosecution  to  prove  a 
refusal  by  the  driver  to  give  his  name  and 
address,  which  appeared  to  them,  on  the 
construction  of  the  statute,  not  to  be  neoes-^ 
sary,  such  refusal  was  proved  to  their 
satisfaction  by  the  refusal  to  stop  when 
requested  to  do  so,  under  the  circumstances 
detailed  at  the  hearing.  The  justices  con- 
victed the  defendant.  The  following  is  a 
copy  of  the  conviction. 

Conviction. 
In  the  county  of  Berks. 

Petty  sessional  division  of  the  Forest. 

Before  the  court  of  summary  jurisdiction 
sitting  at  Town  Hall  at  Wokingham,  Berks-i 
9th  August,  1904.  ^^  ^ 
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The  honoarable  the  Earl  of  Craven,  of 
Coombe  Abbev,  Coventry,  Warwickshire 
(hereinafter  called  the  defendant),  is  this 
day  convicted  before  this  court  for  that  he 
being  on  the  2nd  day  of  Jalyi  1904,  the 
owner  of  a  certain  motor  car,  No.  AC  143, 
which  was  then  being  driven  upon  the  high- 
way at  Twyford,  Berks,  did  unlawfully  ori 
the  4th  August,  1904,  after  due  notice  had 
been  given  to  him  refuse  to  give  the  name 
and  address  of  the  person  who  was  then  and 
there  driving  the  same,  such  name  and 
address  being  required  in  order  that  pro- 
ceedings miffht  be  taken  against  him  under 
s.  I  of  the  Motor  Car  Act,  1903,  and  r.  6, 
Art  IV.  of  the  Statutory  Rules  and  Orders, 
1904,  No.  315.  And  it  is  adjudged  that  the 
defendant  do  for  his  offence  forfeit  and 
pay  to  the  clerk  of  this  court  at  Wokingham, 
berks.,  the  sum  of  £10  and  do  also  pay  to 
Charles  Goddard,  the  informant,  the  sum  of 
£1  4».  6d.  for  costs. 

And  it  is  ordered  that  the  said  sums  be 
paid  forthwith,  and  if  default  is  made  in 
payment  according  to  this  adjudication  and 
order  it  is  ordered  that  the  sum  thereunder 
be  levied  by  distress  and  sale  of  defendant's 
{[oods  and  in  default  of  sufficient  distress  it 
IS  adjudged  that  the  defendant  be 
imprisoned  in  his  Msjest/s  prison  at  Read- 
ing, Berks.,  for  the  space  of  two  months 
unless  the  said  suins  and  all  costs  and 
charges  of  the  said  distress  and  of  his  com- 
mitfnent  and  conveyance  to  the  said  prison 
be  sooner  paid. 

Sydney  A.  Hankey. 
Qeorge  Arthur  Watson. 
Two  of  his  Majesty's  justices  of 
the  peace  for  the  county  of 
Berks. 

The  ^rounds  upon  which  it  was  sought 
by  the  aefendant  to  quash  the  conviction  as 
set  out  in  the  affidavit  in  support  of  the 
rule  ni$i  for  a  writ  of  certiorari  were  :  that 
on  the  hearing  no  evidence  was  adduced 
that  the  driver  had  committed  any  offence 
as  s^leffed  in  \he  said  notice  dated  31st  July 
or  at  all,  or  that  he  had  refused  to  give  his 
name  and  address,  or  that  he  had  given  a 
false  name  and  address,  and  further  that 
the  conviction  was  bad  on  the  face  of  it 
having  re^^urd  to  the  Motor  Car  Act,  1903, 
aad  the  regulations  thereunder,  because  the 
application  was  made  for  alternative  reasons, 
and  was  bad  for  duplicity  because  the 
application  purported  to  be  made  for  a 
purpose  vfhich  was  not  within  s.  1  (3)  of  the 
said  Act,  and  further  that  the  conviction 
did  not  allege  that  the  driver  of  the  car  had 
committed  an   offence  under  s.  1  of   the 
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Motor  Car  Act,  1903,  because  the  convic- 
tion did  not  allege  the  said  motor  car  was 
unlawfully  driven. 

The  Motor  Car  Act,  1903  (3  Edw.  7,  c.  36), 
s.  1  (3)  provides : 

"  If  the  driver  of  any  car  who  commits  an 
offence  under  this  section  refuses  to  give  his 
name  or  address,  or  gives  a  false  name  or 
address,  he  shall  be  guilty  of  an  offence 
under  this  Act,  and  it  shall  be  the  duty  of 
the  owner  of  the  car,  if  re<}uired,  to  give  any 
information  which  it  is  within  his  power  to 
give,  and  which  may  lead  to  the  identifica- 
tion and  apprehension  of  the  driver,  and  if 
the  owner  tails  to  do  so  he  also  sliall  be 
guilty  of  an  offence  under  this  Act.'' 

The  Motor  Cars  (Use  and  Construction) 
Order,  1904.    9th  March,  1904. 

Article  IV.,  r.  6  provides : 

"  Every  person  driving  or  in  charge  of  a 
motor  car  when  used  on  any  highway  shall 
comply  with  the  regulations  hereinunder  set 
forth,  namely : 

^*  (6)  He  shall  on  the  request  of  any  police 
constable  in  uniform  or  of  any  person 
having  charge  of  a  horse,  or  if  any  such  con- 
stable or  person  shall  put  up  his  hand  as  a 
signal  for  that  purpose,  cause  the  motor  car 
to  stop  and  to  remain  stationary  for  so  long 
as  may  be  reasonably  necessary." 

Cecil  Walsh  showed  cause. — The  convic- 
tion in  this  case  is  good.  The  owner  of  the 
car  has  not  to  judge  if  the  driver  has  com- 
mitted an  offence  or  not  before  he  gives  up 
his  name,  nor  can  it  be  urged  that  the 
obligation  of  the  owner  to  give  up  the  name 
of  the  driver  does  not  arise  until  the  driver 
of  the  car  has  refused  to  give  his  name  and 
address.  Such  a  construction  as  that 
would  render  the  section  of  no  effect, 
because  the  driver  of  the  car.  after  com- 
mitting an  offence,  might  drive  away 
quickly,  so  that  no  opportunity  would  be 
given  of  asking  him  his  name  and  address 
or  being  refused  it  in  terms  by  the  driver. 
The  facts  here  show  that  the  driver  of  the 
car  did  in  effect  refuse  his  name  and  address 
bv  driving  away  when  called  on  to  stop. 
Tlie  conviction  says  "  in  order  that  proceed- 
ings might  be  taken  against  him  "  {i.e,  the 
driver).  That  does  in  fact  allege  an  offence 
has  been  committed  by  the  driver.  More- 
over certiorari  does  not  lie  in  this  case  as 
there  is  a  special  appeal  given  under  the 
Act. 

H,  Avory,  K,C.  (with  him  G,  H,  Condy 
and  A,  M,  Whiie\  in  support  of  the  rule.— 
The  conviction  is  bad.    The  obligation  of        t 
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the  owner  of  the  car  to  give  the  name  and 
address  of  the  driver  of  the  car  only  arises 
when  the  latter  has  committed  an  offence, 
and  the  conviction  should  state  what  offence 
the  driver  has  committed.  [Alvbr- 
STONE,  L.C.J.,  referred  to  Smith  v.  Moody^ 
[1903]  1  K.  B.  56 ;  67  J.  P.  691  There  is 
not  sufficient  particularity  in  the  offence  to 
be  charged  against  the  driver  set  out  in  the 
conviction.  In  Smith  v.  Moody^  supraj 
Channell,  J.,  says  :  "  The  conviction  must 
be  as  precise  as  an  indictment"  That  is 
not  the  case  here.  They  referred  to  Paley 
on  Convictions,  p.  233. 

Alverstone,  L.C.J.— I  have  come  widi 
great  reluctance  to  the  conclusion  that  this 
conviction  cannot  be  supported.  There  has 
been  an  established  rule  for  a  great  number 
of  years  upon  which  the  courts  have  felt 
themselves  constrained  to  act,  that  where  a 
conviction  contains  matters  of  uncertainty, 
it  is  bad.  But  if  we  were  to  give  effect 
to  some  of  the  objections  that  have  been 
ur^ed  against  this  conviction,  we  should  be 
doing  a  great  deal  of  harm.  A  point  is 
taken  against  this  conviction  that  the 
obligation  of  the  owner  to  give  the  informa- 
tion required  under  this  section  does  not 
arise  until  the  driver  of  the  car  has  refused 
to  give  his  name  and  address.  I  do  not 
construe  the  section  in  that  way.  Any 
such  construction  would  make  this 
important  enactment  of  no  effect  whatever. 
The  first  part  of  s.  1  of  the  Motor  Car  Act, 
1903,  provides  that  if  any  person  drives  a 
motor  car  on  a  public  highway  recklessly  or 
negligently  or  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public,  having 
regard  to  all  the  circumstances  of  the  case, 
including  the  nature  condition  and  use  of  the 
highway  and  to  the  amount  of  traffic  which 
is  actually  at  the  time,  or  might  reasonably 
be  expected  to  be  on  the  nighway,  that 
person  shall  be  jg^iilty  of  an  offence  under 
this  Act  That  is  complete  in  itself.  Sub- 
s.  (3)  creates  a  further  offence  on  the  part  of 
a  different  person.  It  seems  to  me  to  say 
that  the  obligation  on  the  part  of  the  owner 
is  only  to  arise  when  there  has  been  a 
refusal  by  the  driver  to  give  his  name  and 
address,  would  altogether  ignore  the  case  of 
the  driver  going  off  as  quickly  as  possible, 
and  giving  no  opportunity  of  getting  his 
name  and  address,  and  so  would  reduce  the 
enactment  to  nothing,  so  far  as  obtaining 
information  is  concerned.  The  difficulty, 
however,  is  the  allegation  in  the  conviction 
that  the  owner  of  the  car  did  **  unlawfully 
after  due  notice  had  been  given  him  refuse 
to  give  the  name  and  address  of  the  person 
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who  was  there  and  then  driving  the  car,  such 
name  and  address  being  required  in  order 
that  proceedings  might  be  taken  against 
him  under  s.  1  of  the  Aiotor  Car  Act,  1903. 
and  r.  6,  Art.  4  of  the  Motor  Cars  (Use  ana 
Construction)  Order,  1904.  I  am  not  sure 
that  there  could  not  be  some  objection 
taken  to  that  on  the  ground  of  the  two 
offences  being  coupled  together.  I  am  not 
clear  that  the  owner  is  bound  to  give  the 
name  and  address  of  the  driver  if  the 
latter  commits  an  offence  under  r.  6, 
Art  4  of  the  Motor  Cars  (Use  and  Con- 
struction) Order^  1904.  The  offence  under 
8. 1  of  the  Act  IS  a  different  and  separate 
offence  from  that  under  r.  6,  Art.  4  of  the 
Order  of  1904.  But  if  that  had  stood 
alone,  I  do  not  think  I  should  have  thought 
the  conviction  open  to  serious  objection. 
The  main  question  arises  on  the  words 
*'  in  order  that  proceedings  may  be  taken 
against  him  under  s.  1  (3)  of  the  Motor 
Car  Act,  1903."  In  view  of  the  words 
of  s.  1  (3),  I  think  this  is  very  nearly 
a  sufficient  alleviation,  but  it  is  open  to  the 
objection  that  it  does  not  allc^  in  terms 
that  an  offence  had  been  committed  by  the 
driver  of  the  car,  as  it  might  merely  mean 
that  the  name  was  wanted  in  order  to  con- 
sider whether  proceedings  might  or  could 
be  taken  against  him.  Bearing  in  mind  the 
doctrine  that  a  conviction  must  be  certain 
in  its  allegations,  and  have  the  same 
certainty  as  an  indictment  I  think  it  is 
safer  to  come  to  the  conclusion  that  the 
conviction  does  not  sufficiently  allege  that 
an  offence  had  been  committed  by  the 
driver  of  the  car.  I  come  to  this  conclusion 
with  regret,  as  I  cannot  conceive  any 
reasonable  ground  for  withholding  the  name 
of  the  driver. 

Kennedy,  J.— I  agree. 

Ridley,  J.— I  agree. 

Bule  aJbtolute. 

Solicitors  against  the  rule :  Snow  Fox 
and  Higginson,  for  Cave  and  Wilson, 
Bracknell. 

Solicitors  for  the  applicant :  Firths  Ca 
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April  6,  1905. 

Rex  v.  Philbrigk  (County  Court  Judge) 
and  Mobey  ;  ex  parte  Edwards. 

Poor  rate— Distress— "  Reasonable  charges 
of  taking,  keeping  and  selling  the  dis- 
tress''—Action  for  recovery  of  excess — 
Jurisdiction  of  county  court— Distress 
(Costs)  Act,  1817  (57  Geo.  3,  c.  93), 
ss.  2,  4— Distress  (Costs)  Act,  1827 
(7  &  8  Geo.  4,  c.  17>-Distress  for  Rates 
Act,  1849  (12  &  13  Vict.  c.  14),  s.  1. 

The  remedy  of  a  person  aggrieved  where 
a  bailiff  has  exceeded  the  reasonctble 
charges  of  taking,  keeping  and  selling 
a  distress  is  not  confined  to  an  applica- 
tion to  justices  for  an  order  under  s,  2 
of  the  Distress  (Costs)  Act^  1817,  but 
me  county  court  has  jurisdiction  to  try 
an  action  for  the  recovery  of  any  excess 
over  such  reasonable  charges. 

Rule  nisi  for  a  vnandamus  to  the  county 
court  judge  of  Dorsetshire  to  hear  and 
determine  an  action. 

On  February  20th,  1904,  a  summons  was 
issued  by  justices  requiring  one  Edwards  to 
show  cause  why  he  had  not  paid  £1  Os,  3c^., 
being  the  amount  for  which  he  had  been 
assessed  and  rated  to  the  relief  of  the  poor. 
On  March  1st  thio  justices  issued  their  war- 
rant to  levy  a  distress  upon  the  goods  of 
Edwards  for  the  sum  of  5«.  Id,  (part  of  the 
sum  of  £1  Os.  3d.)  and  also  the  sum  of  3«.  Qd, 
for  the  costs  and  expenses  of  obtaining  the 
warrant,  and  for  a  further  sum  for  the 
reasonable  charges  of  taking,  keeping  and 
selling  the  distress.  One  Morey,  a  certifi- 
cated  bailiff,  executed  the  warrant,  and 
took  a  gold  watch  and  a  gold  brooch,  the 
property  of  Edwards^  in  satisfaction  ot  the 
distress.  Those  articles  were  put  up  to 
auction  and  realised  £2  4«.,  out  of  wnich 
sum  Morey  retained  £1  18«.  7d,  which 
amount  was  made  up  as  follows : 

Unpaid  rate,  5s.  Id ;  cost  and  expenses 
of  warrant,  3«.  M. ;  charges  for  the  taking, 
keeping  and  selling  of  the  distress.  £1 9<.  GeT, 
including  in  this  sum  Vis.  6d.  tor  the  re- 
moval, storage,  keeping  possession  and  de- 
livery at  sale  yard,  mcTuding  haulage,  etc. 
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Edwards  brought  an  action  in  the  county 
court,  alleging  that  the  charges  making  up 
that  amount  were  unreasonable  and  exces- 
sive, and  claiming  repayment  of  12«.  6d.  as 
the  amount  of  the  excess. 

The  county  court  judge  declined  to  hear 
the  case  on  the  ground  that  the  question  of 
the  reasonableness  of  the  charges  was  not  a 
(question  for  him  but  for  the  justices  who 
issued  the  warrant,  and  that  he  had  no 
jurisdiction  to  hear  or  determine  the  action 
until  the  justices  had  decided  that  the 
charges  were  excessive  and  unreasonable. 

Edwards  thereupon  obtained  the  present 
rule. 

J,  R.  Bandolj)hy  for  Morev,  showed  cause. 
—The  county  court  judge  had  no  jurisdic- 
tion to  hear  the  action.  It  has  been  decided 
in  Headland  v.  Coster,  [19051  1  K.  B.  219 ; 
^  J.  P.  90,  overruling  Hill  v.  Pannifer, 
1904]  1  K.  B.  811 ;  68  J.  P.  261,  that  the 
[)istress  (Costs)  Act,  1817,  as  applied  to 
the  recovery  of  poor  rates  by  the  Distress 

i Costs)  Act,  1827,  is  still  in  force,  and  there- 
ore  the  proper  procedure  for  the  applicant 
for  this  rule  to  have  taken  is  that  prescribed 
by  s.  2  of  tlie  Act  of  1817.  that  is  to  say,  he 
should  have  applied  to  the  lustioos  for  an 
order  for  the  payment  of  treole  the  amount 
of  the  excess.  Where  a  statute  prescribes 
a  ^rticular  remedy  it  is  a  well-establish^ 
pnnciple  of  law  that  that  is  the  only  one 
which  can  be  adopted.  He  cited  R.  v. 
Registrar  of  Joint  Stock  Companies  (1888X 
21  Q.  B.  D.  131 ;  Batraclough  v.  Broum, 
[1897]  A.  C.  615. 

R,  M.  Montgomery^  in  support  of  the 
rule.— The  Distress  (Costs)  Act,  1817,  has 
no  bearing  on  this  matter.  The  action  was 
brought  on  the  ground  that  the  charges  in 
connection  with  the  levy  and  sale  were  in 
excess  of  what  was  reasonable  within  s.  1  ^ 
of  the  Distress  for  Rates  Act,  1849.  That 
question  is  not  one  which  the  justices  have 
any  power  to  deteimine  on  an  application 
under  s.  2  of  the  Act  of  1817.  It  is  one 
which  ought  properly  to  be  tried  in  a 
county  court  But  even  if  the  Act  of  1817 
does  apply,  the  proeedure  enacted  by  s.  2  is 
not  exclusive.  The  Distress  for  Rates  Act, 
1849.  is  a  re-enactment  of  27  Geo.  2,  c.  20, 
and  by  s.  2  of  that  Act  the  officer  making 
the  distress  is  empowered  to  deduct  the 
reasonable  charges  of  taking,  keeping  and 
selling ;  but  the  Act  c»ve  no  power  to 
justices  to  ascertain  suck  charges,  and  in 
Bums'  Justice  of  the  Peace,  29th  ea.,  vol.  2, 
p.  326,  the  comment  is  "therefore  it  seemeth 
that  the  officer  in  executing  the  warrant    ^ 
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shall  be  the  sole  judge  thereof  in  the  first 
instance  and  afterwards,  if  the  owner  of  the 
goods  distrained  shall  be  dissatisfied,  the 
reasonableness  thereof  shall  be  decided  by 
a  judge  and  jury  upon  an  action  brought 
Further,  s.  4  of  the  Act  of  1817,  though  the 
statute  nas  by  s.  2  given  justices  the  power 
to  deal  with  cases  of  unreasonable  or  exces- 
sive costs,  expressly  reserves  to  a  person 
aggrieved  by  a  distress  or  by  any  costs  or 
cnarges  in  respect  of  the  same,  any  legal  or 
other  suit  or  remedy  which  existed  before 
the  passing  of  the  Act.  In  N'ott  v.  Bound 
(1866),  K  ft.  I  Q.  B.  405,  where  the  question 
was  whether  a  bailiff  in  levying  distress  for 
church  rates,  the  same  limits  being  applic- 
able, had  exceeded  the  proper  charges, 
although  acting  bona  fide,  Blackburn,  J., 
said,  "  The  bailiff  may  be  liable  to  be  made 
to  refund  by  an  action  in  the  county  court 
charges  which  were  unnecessary  or  not 
strictly  lawful,  but  he  is  not  liable  to  the 
treble  penalty.  Headland  v.  Coster,  «u;>ra, 
was  an  action  in  the  county  court  and  the 
point  was  never  taken  that  it  was  not 
Drought  before  the  proper  tribunal. 

Alverstonk,  L.C.J.— Since  the  decision 
of  the  Court  of  Api)eal  in  Headland  v. 
Coster,  suyra,  we  must  take  it  that  for  the 
purposes  of  the  poor  rates  all  the  provisions 
of  the  Act  of  1817  are  still  in  force,  and 
that  if  that  Act  had  created  a  special  statu- 
tory remedy  for  the  particular  ^ievancc 
complained  of  in  this  case,  the  point  made 
by  counsel  showing  cause  against  the  rule 
would  have  been  good,  as  there  is  abundant 
authority  for  the  proposition  that  if  there 
is  a  special  tribunal  constituted  with  power 
to  give  relief  in  respect  of  breaches  of  duty 
under  a  statute,  that  is  the  only  tribunal  to 
which  resort  must  be  had.  But  if  the  Act 
of  1817  is  considered,  I  think  it  is  plain 
that  it  was  notintenaed  to  interfere  with 
other  rights  of  action,  because  s.  4  contains 
this  proviso :  "  It  shall  be  lawful  for  such 
justice,  if  he  shall  find  that  the  complaint 
of  the  party  or  parties  aggrieved  is  not  well 
founded,  to  order  and  acyudge  costs  not 
exceeding  208.  to  be  paid  to  the  party  or 
parties  com{)lained  against,  which  order 
shall  be  carried  into  effect  and  levied  and 
paid  in  such  manner  and  with  like  power 
of  commitment  as  is  heretofore  directed 
as  to  the  order  and  judgment  founded  on 
such  original  complaint  Provided  always 
nothing  herein  contained  shall  empower 
fluch  justice  to  make  any  order  or  judgment 
against  the  landlord  for  whose  benefit  any 
such  distress  shall  have  been  made,  unless 
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such  landlord  shall  have  personally  levied 
such  distress :  Provided  always  that  no 
person  or  persons  who  shall  be  aggrieved 
by  any  distress  for  rent  or  by  any  proceed- 
ings had  in  the  course  thereof  or  by  any 
costs  and  charges  levied  upon  them  in 
respect  of  the  same  shall  be  buiTed  from 
any  legal  or  other  suit  or  remedy  which  he, 
she,  or  they  might  have  had  before  the 
passing  of  this  Act."  Therefore  the  exten- 
sion of  the  provision  of  the  Act  of  1817  to 
a  number  of  other  rates,  including  poor 
rates^  by  the  Act  of  1827,  applied  all  the 
provisions  of  the  Act  of  1817,  including  the 
provision  that  the  right  of  recovery  in  other 
ways  was  not  barred.  That  seems  to  have 
been  the  view  taken  by  Blackburn,  J.,  in 
Nott  V.  Bound,  supra.  In  that  case  pro- 
ceedings were  taken  against  a  bailiff  for 
deducting  higher  charses  than  were  per- 
mitted by  the  Schedule  to  the  Act.  The 
case  was  decided  in  favour  of  the  bailiff  on 
the  ground  that  he  had  not  couimitted  any 
breach  of  the  statute  so  as  to  render  him 
liable  to  be  proceeded  a^inst  under  s.  2  ; 
but  in  the  course  of  his  judgment  Black- 
burn, J.,  said  this  :  ^*  He  may  be  liable  to 
be  made  to  refund  by  an  action  in  the 
county  court  charges  which  were  unneces- 
sary or  not  strictly  lawful  but  he  is  not 
liable  to  the  treble  penalty.''  In  that  judg- 
ment Shee,  J.,  concurred.  Although  those 
observations  were  not  absolutely  necessary 
to  the  decision  of  the  case,  they  are  in 
favour  of  the  contention  put  forward  by 
the  counsel  in  support  of  this  rule,  and,  at 
any  rate,  it  was  an  opinion  upon  a  matter 
which  certainly  had  to  be  considered  by 
the  learned  judge  because  he  was  dealing 
with  what  are  the  rights  of  and  the  remedies 

X'nst  the  bailiff  under  the  Act  of  1817.  I 
think  that  counsel  in  support  of  the 
rule  is  entitled  to  rely  upon  what  I  may 
call  the  effect  of  the  authority  of  the  case 
of  Headland  v.  Coster,  sunra,  where  the 
action  had  been  begun  in  tne  county  court, 
and  the  Court  of  Appeal  overruling  the 
decision  of  this  court  m  Hill  v.  Fanni/er, 
sufjra,  at  any  rate  treated  the  action  as 
lying,  and  decided  the  plaintiff  was  entitled 
to  recover  such  amount  as  was  in  excess  of 
the  charges  under  the  Act  of  1817.  The 
Court  of  Appeal  had  to  consider  the  pro- 
visions of  the  Act  of  1817,  and  they  either 
took  the  view  that  the  power  to  proceed  by 
way  of  an  application  to  justices  under  s..2 
was  not  of  itself  sufficient  to  deprive  the 
plaintiff  of  his  right  to  recover  in  an  action 
an  unreasonable  amount  above  the  sum 
fixed   by   the   schedule  which   h^   been  ^ 
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charged  against  him,  or  that  such  right  was 
reserved  to  him  by  s.  4  of  the  Act.  We  are 
also  told  that  counsel  for  the  defendants  in 
Headland  v.  Coster^  mpra^  declined  to  take 
the  point  that  the  jurisdiction  of  the  county 
court  was  ousted  by  the  Act  of  1817,  and 
that  the  remedy  could  only  be  under  that 
Act  That  does  not  weaken  the  argument 
now  advanced  by  counsel  in  support  of  this 
rule.  It  seems  to  me,  therefore,  that  having 
regard  to  the  language  of  s.  4  of  the  Act  of 
1817,  and  the  judgment  of  Blackburn,  J., 
in  Nott  V.  Bounds  supra^  and  the  proceed- 
ings in  the  Court  of  Appeal,  that  we  ought 
to  hold  that  the  county  court  judge  had 
jurisdiction  and  ought  to  have  entertained 
the  action  in  respect  of  which  this  rule  was 
moved.  I  think,  therefore,  the  rule  must 
be  made  absolute  for  the  county  court 
judge  to  hear  and  determine  the  case. 
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Kennedy,  J.— I  agree. 
Ridley,  J.— I  agree. 


BtUe  absolute. 


Solicitors  in  support  of  the  rule :  Jioyd 
Qeorge,  Roberts  &  Co.,  for  Bowen  and 
Symes,  Weymouth. 

Solicitors  for  the  defendant  Morey :  Bis- 
good  and  Marshall,  for  Austen  Whetham, 
Bridport. 


April  6,  1905. 

London  County  Council  v.  Heathman. 

Local  government — Metropolis — Commenc- 
ing to  form  or  lay  out  a  street  or  to 
adapt  a  street  for  carriage  traffic  with- 
out leave,  of  the  county  council — Lon- 
don Building  Act,  1894  (67  &  58  Vict 
c.  ccxiii.),  ss.  7,  8,  10,  200  (I)  (a). 

The  respondent  tms  the  owner  of  land  on 
which  was  a  priifate  loay  oyer  which  a 
few  other  persons  had  a  right  to  go  to 
premises  aoutting  on  the  way.  It  ivas 
paved  with  granite  and  had  gales  at 
the  end.  The  respondent  enlarged  a 
building  in  his  possession  by  extending 
it  backwards  along  one  side  of  the  way^ 
but  he  had  no  intention  of  commencing 
to  form  or  lay  out  a  street.  He  had 
done  nothing  to  the  toay  itself  which  ke 
had  widened  by  four  feet  of  additional 
land  not  paved  or  made  upy  to  altef*  or 
adapt  it  for  carriage  traffic. 

Held,  that  on  the  facts  the  respondent  could 
not  be  convicted  under  s.  1  of  the 
London  Building  Act^  1894,  of  com- 
mencing to  lay  out  or  form  a  new  street^ 
or  under  s.  10  of  altering  and  adaj}ting 
a  street. 

Case  stated  by  John  Rose,  Esq.,  one  of 
the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  West  London 
Police  Court. 

On  6th  July,  1904,  and  by  adjournment 
on  20th  July,  1904,  the  respondent  appeared 
before  me,  sitting  at  the  West  London 
Police  Court,  to  answer  two  informations 
which  had  been  laid  against  him  by  Thomas 
Chilvers  on  behalf  of  the  appellants.  The 
first  of  such  informations  charged  that  the 
respondent,  in  the  month  of  April,  1904,  at 
a  place  on  the  west  side  of  Parson's  Qreen, 
and  near  to  the  premises  known  as  the 
Royal  Rosamund  Laundry  in  such  place, 
being  in  the  metropolitan  borough  of  Ful- 
ham,  in  the  county  of  London,  and  within 
the  metropolitan  police  district  did  unlaw- 
fully commence  to  lay  out  and  form  a  street 
without  having  first  obtained  the  sanction 
of  the  appellants  under  the  London  Building 
Act,  1894,  contrary  to  ss.  7  and  200  (1^  (a)  of 
that  Act    The  second  information  charged 
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that  the  r^pondent,  at  the  same  time  and 
place,  did  unlawfully  commence  to  alter  and 
adapt  a  street  or  way  without  having  first 
obtained  the  sanction  of  the  appellants 
under  the  said  Act,  contrary  to  ss.  10  and 
200  (1)  (a)  thereof. 

By  the  London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.).  Part  IL,  s.  7  :  "  Before 
any  person  commences  to  form  or  lay  out 
any  street  whether  intended  to  be  usea  for 
carriage  traffic  or  for  foot  traffic  only  such 
person  shall  make  an  application  in  writing 
to  the  council  for  their  sanction  to  the 
formation  or  laying  out  of  such  street  either 
for  carriage  traffic  or  for  foot  traffic  only  as 
the  case  may  be. 

"  Every  such  application  shall  be  accom- 
panied by  plans  and  sections  with  such 
particulars  in  relation  thereto  as  may  be 
required  by  printed  regulations  issued  by 
the  council  and  the  council  shall  forthwith 
communicate  every  such  application  to  the 
local  authority,  and  no  person  shall  com- 
mence to  form  or  lay  out  any  street  for 
carriage  traffic  or  for  foot  traffic  without 
having  obtained  the  sanction  of  the  council." 

Section  8.—"  For  the  purposes  of  this  part 
of  the  Act  a  person  shall  be  deeniea  to 
commence  to  form  or  lay  out  a  street  if  he 
erect  a  fence  or  other  boundary  or  lay 
down  lines  of  kerbing  or  level  the  surface 
of  the  ground  so  as  to  define  the  course  or 
direction  of  a  street  or  if  he  form  the 
foundations  of  a  house  in  such  manner  and 
in  such  position  as  that  such  house  will  or 
may  become  one  of  three  or  more  houses 
abutting  on  or  erected  beside  land  on  which 
a  street  is  intended  to  be  or  may  be  there- 
after laid  out  or  formed.  Provided  that  no 
person  shall  be  deemed  to  commence  to 
form  or  lay  out  a  street  if  he  do  any  of  the 
acts  in  this  section  mentioned  for  some  pur- 
pose other  than  that  of  forming  or  laying 
out  a  street." 

Section  10.— "(1)  Before  any  person  com- 
mences— 

"(a)  to  adapt  for  carriage  traffic  any 
street  or  way  not  previously  so  adapted  or 
to  use  or  permit  to '  be  used  for  carriage 
traffic  any  street  or  way  not  previously  so 
adapted ; 

.  "(b)  to  adapt  as  a  street  for  foot  traffic 
only  or  as  a  public  footway  any  way  not 
previously  so  adapted ; 

8uch  person  shall  make  an  application  to 
the  council  for  their  sanction  thereto  and 
such  application  shall  be  accompanied  by 
plans  and  sectiona  and  such  particulars  in 
relation  thereto  as  may  be  required  by 
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printed  regulations  issued  by  the  council 
and  the  council  shall  forthwith  communis 
cate  every  such  application  to  the  local 
authority  and  no  person  shall  commence  to 
execute  any  such  work  without  having 
obtained  the  sanction  of  the  council." 

By  s.  200  a  penalty  is  imposed  not  ex- 
ceeding £10  for  every  such  offence  ftnid  a 
daily  penalty  not  exc^ing  40^. 

The  said  two  informations  were  heard 
together,  and  upon  such  hearing  the  follow- 
ing facts  were  either  proved  or  admitted  by 
both  parties : 

(a)  The  pasition  of  the  alle^jed  street  or 
way  referred  to  in  the  informations  (hereiur 
after  referred  to  as  the  said  way)  is  shown 
upon  the  plan  annexed  hereto*  The  said 
way  is  a  private  way  leading  out  of  the 
street  known  as  Parson's  Green  and  running 
in  a  westerly  direction  for  about  GOO  fe^t 
and  then  in  a  southerly  direction  for  about 
50  feet.  The  small  house  on  the  south  side 
of  the  entrance  from  Parson's  Green  to  the 
said  way  had  been  in  existence  for  a  number 
of  years,  and  so  had  the  premises  known  as 
the  Royal  Rosamund  Laundry  on  the  north 
side  of  the  said  entrance  and  the  two  sets  of 
t)remises  f rontinff  Parson's  Green  on  the 
borth  side  of  the  Royal  Rosamund  Laundry, 
which  are  also  indicated  on  the  said  plan, 
but  with  these  exceptions  the  triangular 
piece  of  land  comprised  in  the  said  plan  had 
remained  unbuilt  on  until  about  the  year 
1900.  Since  that  date  the  premises  on  the 
north  and  west  sides  of  the  said  way  had 
sprung  up. 

(b^  In  the  month  of  March.  1904,  the  state 
of  the  said  way  was  as  follows:  For  the 
greater  part  of  its  length  it  was  from  16  to 
20  feet  wide  and  it  had  been  paved  with 
granite,  and  was  bounded  along  its  northern 
and  western  sides  by  the  boundary  walls 
and  fences  of  the  factories  and  premises 
shown  on  the  said  plan  A.  The  land  on  the 
south  side  (save  for  the  house  No.  10, 
Parson's  Green)  had  not  been  built  upon, 
and  there  were  no  fences  on  that  side,  but 
the  width  and  direction  of  the  said  way 
were  sufficiently  defined  by  the  fences  or 
walls  above  referred  to  and  the  said  granite 
paving.  The  factories  and  premises  lastly 
above  referred  to  had  entrances  from  the 
said  way  and  could  be,  and  were,  approached 
only  from  the  said  way.  The  traffic  passing 
along  the  said  way  was  therefore  only  that 
of  workpeople  and  ^oods  coming  to  or  going 
from  the  said  factories  and  premises  and  cS 
persons  who  might  have  occasion  to  visit 
the  said  factories  and  premises,  on  the  un- 
built on  land  on  the  south  side  of  tii^  said      ^ 
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way.  The  said  factories  and  premises  were 
so  approached  as  aforesaid  pursuant  to 
rights  which  had  been  granted  to  the 
owners  and  occupiers  thereof  of  using  the 
said  way.  Certain  of  the  said  factories  and 
premises  were  occupied  hy  the  respondent 
for  the  purposes  of  his  business  of  a  manu- 
facturer of  escapes,  ladders,  etc. 

(c)  On  the  24th  March,  1904,  the  respon- 
dent gave  notice  to  the  district  surveyor  of 
his  intention  to  build  at  the  rear  of  No.  10, 
Pkrson's  Green,  a  building  of  the  warehouse 
class,  to  be  used  as  offices  and  as  stock 
rooms,  as  shown  on  the  plan,  a  copy  whereof 
is  Annexed  hereto,  and  on  the  same  day  the 
respondent  addressed  and  sent  to  the  super- 
intending architect  of  metropolitan  buildings 
a  letter  with  a  copy  of  the  said  plan.  Copies 
o(  the  said  letter  and  of  the  reply  thereto, 
dated  30th  March,  1904,  and  of  two  subse- 
quent letters  from  the  respondent  to  the 
appellants'  solicitor,  dated  respectively  3lst 
March,  1904,  and  15th  April,  1904,  and  are 
also  annexed,  and,  together  with  said  plans, 
form  part  of  this  case. 

(d)  Shortly  after  giving  the  said  notices 
the  respondent  proceeded  with  the  erection 
of  the:  Duildin^.  He  placed  the  northern 
wall  of  the  said  buildings  at  a  distance  of 
about  four  fejst  from  the  southern  edge  of 
the  said  granite  paving,  but  he  did  not  pave 
or  metal  the  piece  of  land  four  feet  wide 
between  the  granite  paving  and  the  said 
wall. 

(e)  The  respondent's  said  buildings  have 
entrances  for  persons  and  goods  from  the 
said  way,  and  the  traffic  along  the  eastern 
part  of  the  said, way  will  be  increased  to  the, 
extent  these  entrances  are  used. 

(f)  The  respondent  formed  the  founda- 
tions of  and  erected  the  said  buildings  for 
the  purpose  of  obtaining  larger  premises  for 
his  said  business  and  not  for  any  purpose  of 
forming  or  laying  out  the  said  way  as  a 
street  He  kept,  and  intended  to  keep,  the 
saia  way  closed  at  night  by  gates  and  as  a 
private  road  to  and  from  the  said  factories 
and  buildings  and  any  buildings  and  pre- 
mises to  be  thereafter  erected  or  set  up  on 
the  rest  of  the  land  on  the  southern  side  of 
the  said  way. 

(g)  The  respondent  did  not  obtain  any 
sanction  from  the  appellants  either  under 
s.  7  or  B.  10  of  the  said  Act. 

The  appellants  relied  upon  the  case  of 
Armslrona  v.  London  Cfounty  Council, 
[1900]  1  Q.  B.  416  :  64  J.  P.  197.  They 
contended  that  by  be^nning  to  cover  the 
land  on  the  south  side  of  the  said  way 
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with  buildings  the  respondent  had  begun 
to  form  that  which,  when  formed,  would 
be  a  street ;  that  by  bringing  additional 
premises  and  entrances  to  the  side  of 
the  said  way,  and  fresh  traffic  to  the 
said  way,  the  respondent  had  begnn  to 
alter  its  character  and  change  it  from  a 
private  approach  road  to  two  or  three  seta 
of  premises  into  a  street  for  the  general 
purposes  of  all  the  buildings  and  premises 
on  either  side  of  it ;  ^at  s.  8  of  the  said 
Act  did  not,  on  its  true  construction,  contain 
a  complete  category  of  all  the  acts  which 
amount  to  commencing  to  form  or  lay  out  a 
street ;  and  that  the  respondent  had  altered 
and  adapted  the  said  way  within  the  mean- 
ing of  s.  200  (I)  (a)  by  erecting  his  said 
building  with  tue  northern  wall  thereof  in 
the  position  above  described,  and  by  per- 
mitting the  said  way  to  be  used  for  such 
traffic  as  aforesaid. 

The  respondent  contended  (1)  that  the 
word  "houses"  in  s.  6  meant  dwelling- 
houses,  and  that  the  buildings  in  question 
were  not  three  or  more  houses  within  the 
section  ;  (2)  that  his  acts  aforesaid  had  been 
done  for  a  purpose  other  than  that  of  form- 
ing or  laying  out  a  street,  and  that  a  street' 
meant  a  public  thoroughfare,  whereas  the 
said  way  was  intended  to  be  kept  as  a 
private  road. 

I  found  and  determined  that  the  re- 
spondent, on  the  facts  above  stated,  had  not 
commenced  to  form  or  lay  out  a  street,  nor 
should  be  deemed  to  have  done  so  within 
the  meaning  of  s.  8 ;  that  the  building 
erected  by  the  respondent  was  a  house 
within  the  meaning  of  the  section,  but  that 
the  respondent  had  formed  the  foundations 
thereof  for  a  purpose  other  than  that  of 
forming  or  laying  out  a  street ;  and  that  the 
responaent,  on  the  facts  above  stated,  had 
not  done  anything  which  could  properly  be 
described  as  commencing  to  alter  or  adapt 
for  carriage  traffic  a  way  not  previously  so 
adapted  within  the  meaning  of  ss.  10  and 
200  (1).  A  copy  of  my  judgment  is  annexed, 
and  may  be  referred  to  as  part  of  the  case. 
I  accordingly  dismissed  the  information. 
The  Question  of  law  respectfully  submitted 
for  tlie  opinion  of  the  court  is  whether, 
upon  the  facts  above  stated.  I  was  right  in 
law  in  dismissing  each  of  tne  said  informa- 
tions. 

John  Rose. 

The  learned  magistrate's  decision  was  as' 
follows:  The  London  County  Council  ob- 
tained two  summonses  against  the  defen- 
dant for  breaches  of  ss.  7,  10  of  the  London 
Building  Act,  1894,  and  allege  that^fore'     j 
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commencing  to  form  or  lay  out,  and  to  alter 
and  adapt  a  street  or  way,  he  has  not  made 
an  application  in  writing  for  their  sanction, 
whereoy  he  has  incurred  a  penalty  under 
s.  200.  It  appears  in  evidence  that  he  is 
the  owner  of  land  and  on  it  is  a  way  over 
which  a  few  other  persons  have  a  right  to 
go  to  premises  abutting  on  the  way.  It  is 
a  well  defined  private  way,  paved  with 
granite,  and  has  gates  at  the  end.  He  has 
done  no  physical  act  to  the  way  which  can 
fairly  be  said  to  be  commencing  to  form  or 
lay  out  the  same  as  a  street  within  s.  7,  but 
he  has  recently  enlarged  a  building  in  his 
possession  by  extending  it  backwards  along 
one  side  of  the  way,  and  the  complainants 
suggest  that  he  must  be  deemed  to  have 
commenced  to  form  or  lay  out  a  street 
within  s.  8  "if  he  form  the  foundations  of 
the  house  in  such  manner  and  in  such  posi- 
tion as  that  such  house  will  or  ma^  become 
one  of  three  or  more  houses  abutting  on  or 
erected  beside  land  on  which  a  street  is 
intended  to  1x5  or  may  be  thereafter  laid 
out  or  formed,"  and  the  London  County 
Council  cited  and  relied  on  Armstrong  v. 
London  County  Council^  supra.  The 
defendant  contended  that  the  buildings 
other  than  his  own  which  were  besiae 
the  way,  were  not  "houses"  within  the 
meaning  of  the  Act,  but  he  also  relied  on 
the  proviso  to  s.  8  that  "  no  person  shall  be 
deemed  to  commence  to  form  or  lay  out  a 
street  if  he  do  any  of  the  acts  m  this 
section  mentioned  for  some  purpose  other 
than  that  of  forming  or  laying  out  a  street^" 
and  he  swore,  and  I  find,  as  a  fact,  on  his 
evidence,  that  he  formed  the  foundations  of 
his  new  buildings  to  enlarge  his  premises 
and  not  for  the  purpose  of  forming  or  lay- 
ing out  a  street.  Then,  under  these  cir- 
cumstances, am  I  bound  by  the  decision  in 
Armstrong  v.  London  County  Councily 
supra,  to  hold  that  he  has  "  commenced  to 
form  or  lay  out  a  street]"  As  Russell, 
L.C.J.,  said  there,  at  p.  425,  each  case 
depends  on  its  particular  circumstances. 
In  that  case  the  appellant  had  laid  out  a 
private  carriage  way  and  contended  that  it 
was  not  a  street  within  s.  7  although  meant 
for  carriage  traffic  and  bounded  by  houses. 
No  question  of  the  intention  or  of  the  pro- 
viso therefore  arose.  Here  the  defenoant 
has  not  laid  out  a  street,  but  having  a 
building  alongside  a  private  way  he  nas 
enlarged  that  ouilding  for  the  purpose  of 
his  increasing  business  and  not  for  tbe  pur- 
pose of  forming  or  laying  out  a  street. 
The  gates  in  Armstrong  v.  London  County 
Council,  supra,  were  put  up  as  an  after 
thought  to  exclude  the  Act;  here  the 
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gates  were  in  existence  and  kept  closed 
against  the  public  before  any  question 
of  streets  arose.  In  my  opinion,  Arm- 
strona  v.  London  County  Council,  supra, 
is  distinguishable  on  its  facts  and 
the  summons  framed  under  s.  7  most 
be  dbmissed.  I  think,  also,  the  sum- 
mons under  s.  10  must  be  dismissed.  In 
cross-examination  the  defendant  admitted 
that  he  had  widened  the  way  by  four  feet 
alongside  his  enlarged  premises,  but  he  said 
that  ne  bad  not  metalled  the  four-foot  part, 
and  beyond  this  act  he  has  done  notning 
which  can  properly  be  described  as  com- 
mencing to  adapt  for  traffic  a  way  not  pre- 
viously so  adapted. 

H.  Avory,  K.C.  (with  him  Daldy),  for  the 
appellants.— The  decision  of  the  learned 
magistrate  was  wrong.  Upon  the  facts  as 
found  in  the  case,  the  appellant  should 
have  been  convicted  of  commencing  to  form 
or  lay  out  a  street.  It  is  not  necessary  to  find 
an  intention  on  anyone's  part "  to  form  or 
lay  out  a  street"  ;  the  magistrate  has  been 
misled  by  the  proviso  to  s.  8.  A  street  may 
grow  up  quite  apart  from  intention  on  the 
part  of  anyone.  The  decision  in  Arm- 
strong V.  London  County  Council,  [1900] 
1  O.  B.  416 ;  64  J.  P.  197,  is  in  point  and 
ought  to  be  followed.  As  far  as  the  infor- 
mation under  s.  10  is  concerned  the  respon- 
dent has  widened  this  way  and  there  will 
be  more  traffic  on  it  to  get  to  the  new 
factories  and  premises  erected  alongside. 

The  respondent  in  person  was  not  called 
upon  to  argue. 

Alvebstone,  L.C.J.  —  Of  course  one 
knows  perfectly  well  that  the  work  done 
by  the  London  County  Council  is  extremely 
useful  and  valuable.  In  this  case  it  docs 
seem  to  me  they  are  seeking  to  obtain 
powers  and  exercise  an  authority  which  is 
not  given  to  them  by  the  Act.  If  I  thought 
that  Mr.  Aifory's^  criticism  of  the  learned 
magistrate's  decision  was  well  founded, 
namely,  if  I  thought  that  what  the  learnea 
magistrate  had  said  amounted  to  this, 
"  whatever  the  respondent  has  done  I  find  he 
does  not  come  within  the  two  sections  and 
the  information  cannot  be  pursued  against 
him  because  he  did  not  intend  to  do  what 
in  fact  he  has  done,"  I  think  Mr.  Avory^s 
argument  would  have  been  an  unanswer- 
able one,  and  the  case  must  have  ^ne  back 
to  the  magistrate  for  further  consideration. 
But  looking  at  the  very  careful  findings  in 
this  case  I  come  to  the  conclusion  that  the 
learned  magistrate  found  two  things,  firsts 
that  in  fact  Mr.  Heathman  had  not  com-     j 
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menced  to  lay  out  a  street,  that  he  had  not 
done  any  of  the  things  which  were  held  to 
be  equivalent  to  laying  out  a  street  so  that 
he  could  be  deemed  to  have  laid  out  a 
street,  and  then  he  added,  and,  I  think, 
rightly  added,  **  and  I  further  find  he  had 
no  intention  of  doing  it  for  the  purpose  of 
laying  out  a  street,"  and  therefore  it  comes 
within  the  direct  wording  of  the  proviso  to 
s.  8,  to  which  m^  brother  Kennedy  called 
attention.  I  jjuite  agree,  as  my  brother 
Channell  pointed  out,  I  think,  in  London 
County  Council  v,  Dixon,  [1899]  I  Q.  B. 
496  ;  63  J.  P.  390,  the  section  is  rather 
a  difficulty  one  to  construe ;  still  we  have 
got  to  give  effect  to  it.  It  has  now 
been  law  for  a  period,  I  think,  of  about 
ten  years,  and  it  has  not  been  amended, 
and  we  have  had  to  apply  it.  We  have 
had  to  consider  this  point  carefully  (I 
do  not  know  whether  tne  case  is  reported 
or  not)  in  connection  with  the  Jewish 
market  place  in  Whitochapel,  where  we 
decided  m  favour  of  the  London  County 
Council,  and  there  we  expressly  gave  effect 
to  the  doctrine  for  which  Mr.  Avory  is  con- 
tending, that  it  is  no  good  for  a  man  to 
come  and  say  "  I  do  not  intend  to  form  a 
street,"  if,  m  fact,  what  he  has  done 
amounts  in  common  parlance,  in  the  ordi- 
nary understanding  of  words,  to  laying  it 
out  as  a  street,  and  there  wnere  the  pas- 
sages were  open  all  day  and  people  went  to 
and  fro  as  they  would  m  a  common  market, 
this  court  came  to  a  conclusion  which  gives 
effect  to  Mr.  Avory* s  argument.  In  that 
case,  Armstrong's  Case  was  cited  before  us, 
and  I  then  read  a  passage  (I  believe  I 
marked  it  at  the  time)  of  Lord  Russell's 
judgment,  which  seems  to  me  to  show,  as  I 
said  to  Mr.  Avory  earlier  this  morning, 
that  really  it  must  be  a  question  of  fact 
unless  the  learned  magistrate  has  mis- 
directed himself,  as  he  said,  on  some  point 
of  law.  Lord  Russell  said  there,  *'  It  does 
not  follow  that  everything  enumerated  in 
the  interpretation  clause  is  a  street  for  all 
purposes  and  in  all  circumstances  within 
the  meaning  of  the  Act.  For  example,  the 
drive  to  a  private  house  is  not  a  street,  nor 
an  approacn  by  a  courtyard  to  one  or  two 
blocKS  of  buildings  or  houses  (see  s.  8) ;  nor 
is  a  bridge  a  street  unless  it  is  or  may  be  a 
link  in  the  continuation  of  a  street.  There 
is  involved  in  the  idea  of  a  street  the  pre- 
sence of  houses  or  buildings  more  or  less 
continuous  and  in  greater  or  less  proximity 
to  one  another  along  it."  And  then  at  the 
end  of  the  judgment  he  called  attention  to 
what  had  there  been  done,  namely,  the 
appellant  having  laid  out  and  formed  a 
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road  in  part  straight^  intending  to  build 
blocks  of  houses  or  blocks  of  buildings  on 
each  side  of  that  straight  part  and  facing 
into  it  which  road  ran  into  a  square  and 
formed  the  boundary  of  such  square,  round 
which  again  it  was  intended  to  build  a 
continuous  line  of  houses  facing  into  the 
square,  the  length  of  the  entire  road 
being  600  feet.  He  came  to  the  con- 
clusion that  the  defendant  had  com- 
menced to  form  or  lay  out  a  street  and 
the  magistrate's  decision  was  right.  In 
this  case  the  magistrate,  as  I  read  to 
Mr.  Avory y  finds  and  determines  that  the 
respondent  on  the  facts  had  not  commenced 
to  form  or  lay  out  a  street,  so  that  unless 
Mr.  Avory  is  right  in  his  contention  that 
the  magistrate  decided  that  solely  on  the 
view  of  intention  there  is  a  direct  finding, 
and  Mr.  Avory  is  not  able  to  point  to  any- 
thing which  he  says  brings  the  case  within 
the  definition  of  forming  a^  street  under  s.  8, 
unless  he  can  say  that  it  is  a  boundary  to 
show  the  course  or  direction  of  a  street. 
When  we  look  at  the  following  words  of 
that  section, ''  or  if  he  form  the  foundations 
of  a  house  in  such  manner "  it  is  perfectly 
plain  that  the  mere  putting  up  of  a  fence 
wall  of  a  house  does  not  have  that  effect, 
because  there  are  other  conditions  in  that 
section  with  relation  to  the  foundation  of  the 
house  before  even  the  presumption  arises. 
I  only  wish  to  say  for  myself  that  looking 
at  this  as  I  understand  it  to  be,  as  a  way 
with  some  rights  over  it,  how  granted  we 
do  not  know,  kept  closed  at  night  and  being 
a  road  which  therefore  can  be  easily  dealt 
with,  all  that  the  respondent  has  done  is  to 
propase  to  erect  behind,  as  he  calls  it,  or  to 
the  west  of  No.  10,  some  enlarged  buildings. 
The  magistrate  might  have  come  to  the 
conclusion,  if  the  evidence  sati.sfied  him  of 
that  fact,  that  what  he  had  done  was  to 
form  a  street,  but  he  having  come  to  the 
opposite  conclusion,  we  cannot,  in  my 
opinion,  .say  he  has  gone  wrong.  As  a 
matter  of  fact,  I  myself  should  have  come 
to  the  same  conclusion.  I  am  not  able  to 
see  that  he  has  misdirected  himself  in  that 
point  of  view.  I  therefore  think  on  the 
facts  as  stated  it  is  quite  impossible  for  us 
to  say  that  the  magistrate's  decision  was 
wrong,  and  the  appeal  must  be  dismissed. 

ICennedy,  J.— I  agree. 

Ridley,  J.— I  also  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  W  A.  Blax- 
land. 
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May  31,  1905. 

(Before  Orantham,  J.) 

Rex  v.  Heal. 

Criminal  law— Letter  written  by  prisoner 
in  custody—  Not  warned  that  it  might 
be  used  against  him— Admissibility. 

The  prisoneTy  being  then  in  custody  for 
mving  wounded  G,  some  clavs  jyre- 
vicmsly,  vrrote  a  letter  to  O.  There  tuas 
no  evidence  that  he  was  warned  that 
any  letter  he  vrrote  might  be  given  in 
evidence  against  him. 

Held,  that  the  letter  was  admissible. 

The  prisoner  was  indicted  for  the  wilful 
murder  of  Ellen  Maria  Goodspeed. 

C,  W,  Mathews  (Stephenson  with  him), 
appeared  for  the  prosecution. 

Travers  Humphreys  (Thome  with  him), 
for  the  defence. 

On  April  27th,  the  prisoner  inflicted  a 
wound  upon  Ellen  Maria  Qoodspeed,  from 
which  she  subsequently  died.  On  May  3rd, 
the  prisoner,  being  then  in  custody,  wrote  a 
letter  to  Ellen  Maria  Goodspeed,  which  she 
received  in  the  Camber  welt  Infirmary  and 
handed  to  her  mother.  The  prosecution 
proposed  to  put  this  letter  in. 

Humphreys,— Hhe  letter  is  not  admissible. 
It  was  written  some  days  after  the  occur- 
rence by  the  prisoner,  who  was  then  in 
custody.  There  is  no  evidence  that  the 
prisoner  was  warned  that  any  letter  he 
wrote,  or  statement  that  he  might  make, 
would  be  used  against  him.  If  this  had 
not  been  a  letter,  but  merely  a  statement 
he  had  made  when  in  custody  to  a  police 
officer  several  days  after  the  occurrence, 
evidence  of  that  statement  would  have  been 
rejected  unless  it  was  shown  that  the  pri- 
soner had  been  cautioned  before  making  it. 

Grantham,  J.— This  was  not  sent  to  a 
police  officer.    The  evidence  is  admissible. 
Verdict:  Guilty, 
Sentence:  Death, 

Solicitor  for  the  prosecution  :  Solicitor  to 
the  Treasury. 

Solicitors  for  the  defence:  C.  O.  Hum- 
phreys <&  Son. 
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AprU  7, 1905. 

Jackson  v,  Wimbledon  Urban  District 
Council. 

Public    health  —  Sewer  —  Drain  —  Single 

Erivate  drain  — Pipe  draining  several 
ouses  in  a  row  the  property  of  one 
owner  —  Connection  with  sewer  by 
single  private  drain— Liability  for  re- 
pair—Public Health  Act,  1875  (38  & 
39  Vict.  c.  55},  ss.  4,  41— Public  Health 
Acts  Amendment  Act,  1890  (53  & 
54  Vict  c.  59),  8.  19  (1). 

Twelve  houses  forming  part  of  a  crescent^ 
numbered  with  odd  numbers  from  51  to 
73,  were  the  property  of  one  owner. 
No,  75  belonging  to  another  per son^  and 
Nos,  77  to  81  to  a  third  person.  At  the 
rear  of  these  sixteen  houses  ran  a  main 
or  common  drain  which  was  connected 
with  the  public  sewer  in  front  of  such 
houses  by  a  branch  dratn^  which  fan 
betu^een  me  houses  numbered  73  and  75, 
at  ahout  right  angles  to  the  roady  under 
a  narrow  strip  of  land,  between  such 
two  houses,  which  tvas  unbuilt  upon. 
Each  of  the  sixteen  houses  connected 
wiUi  the  main  or  common  drain  by 
means  of  branch  drains,  which  conveyea 
t/ie  sewa^ge  of  ea^  of  the  houses  to  the 
main  or  common  drain  and  thence 
through  the  branch  drain  into  the 
public  sewer  in  front  of  the  houses. 
The  main  or  common  drain  and  branch 
drain  were  constructed  wholly  upon 
private  property,  A  nuiscmce  having 
arisen  in  the  main  or  common  drain 
and  branch  drain,  a  notice  was  served 
upon  the  tnoners  to  do  the  necessary 
repairs  and  works  to  ahate  such 
nuisance.  The  sanitary  authority^ 
under  s,  41  of  the  FuUtc  Health  Act. 
1875,  entered  and  did  the  work  ana 
demanded  from  the  owner  of  Nos,  51  to 
73  his  apportioned  expenses  under  s,  19 
of  the  Public  Health  Acts  Amendment 
Act,  1890.  He  did  not  dispute  that 
the  branch  drain  was  a  single  private 
drain. 

Held,  that  the  main  or  common  drain  at 
the  rear  of  the  houses  Nos,  51  to  73  (odd 
nwmbers)  was  a  public  sewer  os^  that    ^ 
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the  owner  was  not  liable  to  pay  f<yr  the 
repair  thereof. 

Decision  of  the  Hiqh  Court  oj  Justice^ 
Kinffs  Bench  Division^  [1904]  2  K,  B, 
359 ;  68  j;  P,  306,  affirmed. 

Appeal  of  the  Wimbledon  Urban  District 
Gouaeil  from  the  judgment  of  the  High 
GouH:  of.  Justice,  King's  Bench  Division 
(1904),  68  J.  P.  306,  upon  the  following  case 
staled  by  justices  in  and  for  the  county  of 
Surrey. 

The  appellant  appeared  before  us  on 
August  19th,  1903,  in  obedience  to  a  sum- 
mons by  the  respondents  dated  August  8th, 
1903,  for  that  he,  the  said  appellant,  did  on 
April  29th,  1903,  or  on  some  day  or  days 
within  six  months  then  last  past,  make 
default  in  payment  of  the  sum  of  £35  l8., 
due  and  owing  from  the  said  appellant  to 
the  said  respondents,  being  the  amount  of 
expenses  incurred  by  the  respondents  in  the 
execution  of  certain  works  in  relaying  the 
main  drain  at  the  rear  of  Nos.  51,  53, 55, 57, 
59,  61,  63,  65,  67.  69,  71,  and  73,  Hartfield 
Crescent,  Wimbledon,  and  also  did  make 
default  in  payment  of  £13  78.  5c?.,  being  a 
proportion  of  the  expenses  incurred  by  the 
saia  respondents  in  the  execution  of  certaiil 
works  m  relaying  a  single  private  drain, 
connecting  the  said  house,  No.  73,  Hartfield 
Crescent,  aforesaid,  and  a  certain  other 
house,  to  wit.  No.  75,  Hartfield  Crescent, 
aforesaid,  belonging  to  a  different  owner, 
with  a  certain  public  sewer. 

On  the  north  side  of  Hartfield  Crescent,  in 
the  respondents'  district,  are  sixteen  houses 
numbered  with  odd  numbers  from  51  to  81, 
both  inclusive.  The  appellant  is  the  owner  of 
twelve  of  the  said  houses,  namely,  the  houses 
numbered  51,  53,  55,  57,  59,  61,  63,  65,  67, 
69,  71,  and  73.  A  Mr.  Holliday  is  owner  of 
the  house  No.  75,  and  a  Mrs.  Eysoldt  is  the 
owner  of  the  three  houses  Nos.  77,  79,  and 
81.  At  the  rear  of  the  said  sixteen  houses 
runs  a  main  or  common  drain,  which  is 
connected  with  the  public  sewer  in  Hart- 
field Crescent  by  a  branch  drain,  which  runs 
between  the  house  numbered  73  and  the 
house  numbered  75,  at  about  right  angles 
to  the  road  under  a  narrow  piece  of  land 
between  the  two  houses  which  is  unbuilt 
upon.  Each  of  the  sixteen  houses  connects 
with  the  main  drain  or  common  drain  by 
means  of  branch  drains,  which  convey  the 
sewage  frOm  each  of  the  nouses  to  the  main 
or  common  drain  and  thence  through  the 
branch  drain  into  the  public  sewer  in  the 
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Hartfield  Crescent.  The  plan  hereto 
annexed  was  put  in  evidence  at  the  hearing 
before  us. 

The  main  or  common  drain  D  to  C  and 
the  branch  drain  B  to  A  on  the  said  plan 
are  constructed  wholly  uix)n  private 
property. 

Part  III.  of  the  Public  Health  Acts 
Amendment  Act,  1890,  which  includes  s.  19 
of  the  Act,  has  been  adopted  in  the  respon- 
dents' district. 

On  November  26th,  1902,  a  written  appli- 
cation was  made  by  certain  persons  to  the 
respondents,  acting  as  the  local  authority 
unaer  the  Public  Health  Act,  1876,  stating 
that  the  drains  of  or  belonging  to  the 
premises  Nos.  77  to  85  (odd  numbers),  inclu- 
sive, Hartfield  Crescent,  as  aforesaid,  were  a 
nuisance  and  ii^jurious  to  health,  and 
requesting  the  respondents,  in  pursuance  of 
the  provisions  of  the  said  Act,  to  empower 
their  surveyor  or  inspector  of  nuisances  to 
enter  the  said  premises  with  or  without 
assistants  and  cause  the  ground  to  be  opened 
and  examined,  softer  due  notice  to  the 
occupiers  of  such  premises.  Acting  in 
pursuance  of  s.  41  of  the  said  Act,  the 
respondents,  as  such  locaL  authority  as 
aforesaid,  did,  on  December  10th,  1902,  by 
writing,  empower  their  inspector  of  nuisances 
after  twenty-four  hours'  written  notice  to  the 
occupiers  of  the  said  premises  and  such 
other  premises  as  might  by  him  be  found 
necessary,  to  enter  such  premises  with  or 
without  assistants,  and  cause  the  said 
ground  to  be  opened  and  examine  such 
drains.  In  pursuance  of  such  authority  the 
inspector  of  nuisances  did  open  up  the  said 
drains,  namely,  the  drains  at  the  rear  of 
Nos.  77  to  85  (odd  numbers),  inclusive, 
Hartfield  Crescent,  after  giving  twenty-four 
hours'  due  notice  to  the  occupiers  ot  such 
premises,  and  uiK>n  such  examination  found 
that  it  was  necessary  for  the  drains  at  the 
rear  of  Nos.  75  and  51  to  73  (odd  numbers), 
inclusive,  Hartfield  Crescent,  aforesaid,  to 
be  also  opened  and  examined.  Being  em- 
powered by  the  respondents  to  open  up  such 
other  drains,  the  said  inspector,  after  due 
notice  as  aforesaid  to  the  occupiers  of 
Nos.  75  and  51  to  73  (odd  numbers),  inclu- 
sive, Hartfield  Crescent,  aforesaid,  did  enter 
such  premises  and  open  up  such  drains. 
The  whole  of  the  said  main  or  common 
drain  appeared  to  be  in  a  bad  condition  and 
to  require  alteration  and  amendment,  and 
the  said  inspector  duly  represented  such 
fact  to  the  respondents.  The  respondents, 
acting  upon  such  representation,  forthwith    ^ 
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caused  notice  in  writing  to  be  given  to  the 
owners  or  occupiers  of  the  said  sixteen 
houses,  reauiring  them  forthwith,  or  within 
a  reasonable  time  therein  specified,  to  do  the 
necessary  works.  The  owners  of  the  pre- 
mises Nos.  75,  77,  79,  and  81,  Hartfield 
Crescent,  aforesaid,  duly  executed  these 
works  required  by  the  respondents  to  their 
satisfaction,  so  far  as  such  works  aflfccted 
the  main  or  common  drain  at  the  rear  of 
their  said  premises,  but  made  default  in 
executing  the  works  required  to  the  branch 
drain  between  the  points  A  and  B  on  the 
plan  hereunto  Annexed.  The  appellant,  as 
the  owner  of  the  houses  Nos.  51  to  73  (odd 
numbers),  inclusive,  Hartfield  Crescent,  did 
not  comply  with  such  notice,  but  made 
default  in  executing  the  works  so  required 
to  be  done  to  the  branch  drains  between  A 
and  B  and  the  main  or  common  drain 
between  the  points  marked  B  and  C,  and 
the  re8{»ondents  duly  executed  such  works 
and  their  surveyor  duly  made  an  apportion- 
ment of  the  expenses  of  such  works  bv 
apportioning  the  expense  of  the  branch 
drain  A  and  B  amongst  the  owners  of  the 
said  sixteen  houses,  namely,  upon  the  appel- 
lant in  respect  of  his  ownership  of  the 
houses  Nos.  51  to  73  (odd  numbers),  inclu- 
sive, upon  Mr.  C.  D.  Holliday  in  respect  of 
the  ownership  of  the  house  No.  75,  and 
upjon  Mrs.  Eysoldt  in  respect  of  her  owner- 
ship of  the  houses  Nos.  77,  79,  and  81,  and 
also  apportioned  the  cost  of  the  works 
executed  to  the  main  or  common  drain  at 
the  rear  of  51  to  73  (odd  numbers),  inclusive, 
upon  the  appellant.  The  appellant  did  not^ 
within  the  reauired  statutory  period  of 
three  months,  dispute  such  apportionment, 
and  the  same  has  now  become  binding  ana 
conclusive.  Formal  demand  was  duly  made 
by  the  respondents,  acting  as  the  local 
authority,  on  the  appellant  for  payment  of 
the  sum  of  £35  1«.,  being  tne  amount 
apportioned  in  respect  of  the  works  exe- 
cuted to  the  main  or  common  drain  at  the 
rear  of  51  to  73  (odd  numbers),  inclusive, 
Hartfield  Crescent,  aforesaid,  shown  as 
between  the  points  marked  B  and  C  on  the 
said  plan,  and  the  sum  of  £13  7s.  5^.,  as  hiR 
proportion  of  the  expenses  of  the  works 
executed  to  the  branch  drain  shown  as 
between  the  points  A  and  B  on  the  said 
plan.  The  appellant  made  default  in 
complying  witn  such  demand,  and  the 
res^ndents,  on  August  8th^  1903,  duly  laid 
their  complaint  before  the  justices  as  afore- 
said. 

There  was  no  dispute  between  the  parties 
as  to  the  amounts  claimed  by  the  respon- 
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dents,  and  for  the  purpose  of  this   case 
these  must  be  taken  to  be  agreed. 

By  s.  41  of  the  Public  Health  Act,  1875, 
it  is  provided  that :  "  On  the  written  ap 
plication  of  any  person  to  a  local  authority, 
stating  that  any  drain  waterclosct  earthcloset 
privy  ashpit  or  cesspool  on  or  belonging  to 
any  [iremises  within  their  district,  is  a  nuis- 
ance or  injurious  to  health  (but  not  other- 
wise), the  local  authority  may,  by  writing, 
empower  their  surveyor  or  inspector  of  nuis- 
ances, after  twenty-four  hours'  written 
notice  to  the  occupier  of  such  premises, 
or  in  case  of  emergency  without  notice,  to 
enter  such  premises,  with  or  without  as- 
sistants, and  cause  the  ground  to  be  opened, 
and  examine  such  drain,  watercloset,  earth- 
closet,  privy,  ashpit,  or  cesspool.  If  the 
drain,  watercloset,  earthcloset,  privy,  ash- 

git,  or  cesspool  on  examination  is  found  to 
e  in  proper  condition,  he  shall  cause  the 
ground  to  oe  closed,  and  any  damage  done  to 
be  made  good  as  soon  as  can  be,  and  the 
expenses  of  the  works  shall  be  defrayed  by 
the  local  authority.  If  the  drain,  water- 
closet,  earthcloset,  privy,  ashpit,  or  cess- 
pool on  examination  shall  appear  to  be  in 
bad  condition,  or  to  reauire  alteration  or 
amendment,  the  local  authority  shall  forth- 
with cause  notice  in  writing  to  be  given  to 
the  owner  or  occupier  of  the  premises 
reouiring  him  forthwith,  or  within  a  reason- 
able time  therein  specified,  to  do  the 
necessary  works;  and  if  such  notice  is  not 
complied  with,  the  person  to  whom  it  is 
given  shall  be  liable  to  a  penalty  not 
exceeding  ten  shillings  for  every  day  dur- 
ing which  he  continues  to  make  default,  and 
the  local  authority  may.  if  they  think  fit, 
execute  such  works,  ana  may  recover  in  a 
summary  manner  from  the  owner  the  ex- 

genses  incurred  by  them  in  so  doing,  or  may 
y  order  declare  the  same  to  be  private 
improvement  expenses." 

By  s.  4  of  the  Public  Health  Act,  1875. 
the  word  "  *  drain '  means  any  drain  of  and 
used  for  the  drainage  of  one  builiiing  only, 
or  premises  within  the  same  curtilage,  and 
made  merely  for  the  purpose  of  communis 
eating  therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more 
building  or  premises  occupied  by  different 
persons  is  conveyed,"  and  the  wora  **  *  sewer  * 
includes  sewers  and  drains  of  every  descrip- 
tion except  drains  .  .  .  vested  in  or 
under  the  control  of  any  authority  having 
the  management  of  roads  and  not  being  a 
local  authority  under  this  Act"      ^  t 
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By  8.  19  (1)  of  the  Public  Health  Acts 
AmeDdment  Act,  1890,  it  is  provided  that : 
"Where  two  or  more  houses  belonging  to 
different  owners  are  connected  with  a  public 
sewer  by  a  single  private  drain  an  applica- 
tion may  be  made  under  section  forty-one 
of  the  Public  Health  Act,  1875  (relating 
to  complaints  as  to  nuisances  from  drains), 
and  the  local  authority  may  recover  any 
expenses  incurred  by  them  in  executing 
any  works  under  the  powers  conferred  on 
them  by  that  section  from  the  owners  of 
the  houses  in  such  shares  and  proportions 
as  shall  be  settled  by  their  surveyor,  or  (in 
case  of  dispute),  by  a  court  of  summary 
jurisdiction."  And  by  sub-s.  (3)  of  the 
same  section  it  provides  that:  "For  the 
purposes   of   this   section    the   expression 
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Self  V.  Hove  Commissioners,  [1895]  1  Q.  B. 
685  ;  59  J.  P.  103  ;  Bradford  v.  Uastboume 
Corporation,  [1896]  2  Q.  B.  205 ;  60  J.  P. 
501  :  Kershaw  v.  Taylor,  [1895]  2  Q.  B.  471  ; 
59  J.  P.  726  ;  Holland  v.  Lazarus  (1897), 
61  J.  P.  262 ;  66  L.  J.  Q.  B.  284. 

On  behalf  of  the  respondents  it  was  con- 
tended that  it  is  necessaiy  to  have  regard 
to  the  entire  system  of  drainage  discharging 
into  the  public  sewer  at  the  point  marked 
A  on  the  said  plan,  and  that  such  system 
of  drainage  comprehends  the  drainage  of 
the  whole  of  the  sixteen  houses,  Nos.  51 
to  81  (odd  numbers)  inclusive,  Hartfield 
Crescent  aforesaid,  and  which  said  housas 
belong  to  different  owners,  and  form  in  fact 
one  entire  drain  connecting  the  whole  of  the 
sixteen  houses  with  the  public  sewer ;  that 


*  drain'  includes  a  drain  used  for  the 
drainage  of  more  than  one  building^." 

The  question  for  our  decision  was 
whether,  having  regard  to  all  the  facts 
before  us,  the  drain  B  to  C  used  for  the 
drainage  of  houses  Nos.  51  to  73  (odd 
numbers)  inclusive,  all  of  which  houses 
belong  to  the  appellant,  was  a  single  private 
drain  within  tne  meaning  of  s.  19  of  the 
Public  Health  Acts  Amendment  Act.  1890. 

At  the  hearing  before  us  it  was  admitted 
on  behalf  of  the  appellant  that  the  branch 
drain  A  to  B,  shown  on  the  said  plain,  was 
a  single  private  drain  within  the  meaning 
of  s.  19  of  the  Act  of  1890,  but  it  was  con- 
tended on  his  behalf  that  the  drain  B  to  C 
was  a  sewer  within  the  meaning  of  s.  4  of 
the  Public  Health  Act,  1875,  and  not  a 
single  private  drain  connecting  two  or  more 
houses  belonging  to  different  owners  with 
a  public  sewer  within  the  meaning  of  s.  19 
of  the  Act  of  1890. 

The  following  cases  were  cited  to  us  in 
support  of  the  above  contentions  :  Travis  v. 
Utiley,  [1894]  I  Q.  B.  233 ;  58  J.  P.  85 ; 


therefore  the  main  or  common  drain  D  to  C 
and  the  branch  drain  B  to  A  are  capable  of 
being  dealt  with  under  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890,  as  a 
single  private  drain  within  the  meaning  of 
that  section. 

Seal  V.  Merthyr  Tydifil  Urban  District 
Council,  [1897]  2  Q.  B.  543  ;  61  J.  P.  551,  was 
cited  to  us  on  behalf  of  the  respondents. 

We  decided  in  favour  of  the  contention 
of  the  respondents. 

The  question  respectfully  submitted  for 
the  opinion  of  the  court  is  whether  the  said 
decision  was  right.  If  the  court  should  be  of 
oi>inion  in  the  affirmative,  then  the  judgment 
is  to  stand  ;  but  if  in  the  negative,  then  the 
judgment,  so  far  as  regards  the  claim  of 
£35  Is.y  is  to  be  set  aside  and  such  other  order 
is  to  be  made  as  the  court  ma)r  think  fit. 

Given  under  our  hands  this  7th  day  of 
December,    1903,    at  Wimbledon,    in   the 


county  of  Surrey. 


J.  F.  Schwann. 

J.  TOWNSEND. 
P.  H.  (^RKE. 

T«gitizedbyGa©Ogle 


THE  JUSTICE   OP  THE  PEACE. 


Jackson  v.  Wimbledon  Ueban  District 
Council. 

The  Divisional  Court  held  ([68  J.  P.  306) 
that  the  main  or  common  drain  at  the  rear 
of  the  houses,  Nos.  51  to  73  (odd  numbers) 
was  a  public  sewer,  and  that  the  owner  was 
not  liable  to  pay  for  the  repair  thereof. 

The  Wimbledon  Urban  District  Council 
appealed. 

The  case  came  before  the  Court  of  Ap])eal 
on  December  9th,  1904,  and  after  discussion, 
the  court  desired  further  information  as  to 
when  and  by  whom  the  different  houses  in 
the  terrace  nad  been  built,  and  who  had 
done  the  repairs  to  the  "  drain  "  or  "  sewer  " 
in  question  in  times  pist,  and  the  matter 
was  sent  back  to  the  justices  who  had 
stated  the  case,  to  ascertam — 

([1)  How  and  when  the  drains  in  the 
said  case  referred  to  were  originally  con- 
structed. 

(2)  When  and  by  whom  the  houses 
Nos.  51  to  81  (odd  numbers  and  both 
numbers  inclusive)  in  Hartfield  Crescent 
were  built. 

(3)  When  they  came  into  the  possession 
of  tne  present  owners  respectively. 

(4)  Whether  the  appellant  David  Jack- 
son or  his  predecessors  ever  executed  any 
repairs  to  the  said  drain  B  to  C,  and,  if  so, 
when  and  under  what  circumstances. 

(5)  Whether  any  repairs  were  ever 
executed  by  the  i-cspondcnts  to  the  drains 
or  sewers  of  the  said  houses  in  Hartfield 
Crescent ;  and,  if  so,  when  and  under  what 
circumstances. 

The  justices  stated  the  following  supple- 
mental case  : 

Upon  the  hearing  of  the  solicitors  and 
witnesses  for  and  on  behalf  of  the  appel- 
lants on  the  4th  day  of  March,  1905,  the 
ving  facts  were  proved  before  us  : 

1.  That  all  the  drains  in  the  said  case 
referred  to  were  originally  constructed  of 
socket  pipes,  the  joints  being  of  clay.  The 
plan  annexed  hereto  (marked  No.  1)  shows 
m  blue  ink  the  drains  as  originally  con- 
structed, and  in  red  ink  the  recently 
constructed  drains.  The  drain  B  to  C  on 
the  said  plan  when  first  constructed  had  an 
outlet  into  a  cesspool  at  the  rear  of  either 
of  the  houses  numbered  69,  71,  or  73.  The 
original  drains  of  the  houses  numbered 
77,  79  and  81  ran  immediately  behind 
those  houses  underneath  what  is  now  the 
back  portion  of  No.  75,  joining  the  line  of 
pipes  B  to  C  at  the  point  marked  B.  The 
evidence  was  not  conclusive  as  to  when  the 
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cesspool  was  abolished  or  the  drain  A  to  B 
built,  but  when  the  building  plans  of  No.  75 
were  sent  to  the  respondents  in  1882  the 
drain  A  to  B  was  then  shown  on  the  same, 
building  plan.  The  original  drains  C  to  D 
were  constructed  at  the  same  times  as  the 
houses  were  respectively  erected,  whicb 
times  appear  in  the  following  paragraph. 

2.  The  houses  numbered  55  to  73  were 
built  during  the  years  1873  and  1874  by 
Mr.  Samuel  West.  Nos.  51  and  53  were 
built  during  the  same  period  by  Mr. 
Congdon.  Nos.  77,  79  ana  81  were  built 
in  the  years  1877—1878  by  Mr.  Thomas 
Way;  No.  75  was  built  in  1882—1883  by 
Mr.  Thomas  Way. 

3.  Mr.  David  Jackson,  the  appellant,  pur- 
chased the  houses  numbered  51  to  73,  odd 
numbers,  both  inclusive,  on  the  7th  day  of 
January,  18&6.  The  houses  numbered 
77,-  79  and  81  were  purchased  by  the 
present  owner,  Mrs.  L.  A.  Eysoldt,  on  the 
17th  November,  1890.  Mr.  Charles  David 
Holliday  purchased  No.  75  on  the  18th 
May,  1886,  and  is  still  owner. 

4.  On  the  19th  October,  1895,  notice  Was 
sent  by  the  respondents  to  the  owner  of 
Nos.  57  and  59  for  alterations  to  the  drains 
of  those  houses,  which  alterations  'were 
executed.  It  was  proved  in  evidencof  that 
when  the  main  drain  of  these  houses  was 
opened  up  for  the  purpose  of  the  recent 
relaying  it  was  found  that  the  pipes 
had  at  some  time  been  repaired.  No  otner 
evidence  of  repairs  having  been  executed 
was  forthcoming. 

5.  No  repairs  were  ever  executed  by  the 
respondents  to  the  drains  or  sewers  of  the 
said  houses  in  the  Hartfield  Crescent 
except  the  works  which  originated  this 
action. 

Macmorrariy  K.C.  {George  Humphrey  $ 
Avith  him),  for  the  appellants.— This  case  is 
similar  to  the  cases  of  Bradford  v.  East- 
bourne Coiporaiixm^  [1896]  2  Q.  B.  205; 
60  J.  P.  501,  and  Thompson  v.  Eccles  Cor- 
poration, [1905]  1  K.  B.  110 ;  69  J.  P.  45. 
B  to  A  must  be,  and  has  been  admitted  to 
be,  a  single  private  drain,  and  therefore  it 
follows  that  the  whole  length  C  to  A  is  a 
single  private  drain.  The  owner  is  liable  to 
repair  the  drain  belonging  to  his  houses  as 
a  single  private  drain,  to  which  s.  19  of  the 
Public  Health  Acts  Amendment  Act,  1890, 
applies  the  provisions  of  s.  41  of  the  Public 
Health  Act,  1875,  and  the  decision  of  the 
Divisional  Court  should  be  reversed. 
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Sylvain  Mayer^  for  the  respondent. — 
Admitting,  for  the  puriK>se  of  argament, 
that  B  to  A  is  a  single  private  drain,  still  it 
is  submitted  that  B  to  C  is  a  sewer.  The 
case  must  be  decided  with  regard  to  the 
existing  position  of  affairs  {Kershaw  v. 
Taylor,  [1895]  2  Q.  B.  471  ;  59  J.  P.  726). 
The  main  or  common  drain  at  the  rear  of 
the  houses  51  to  73  is  a  "sewer,"  and 
repairable  by  the  local  authority.  It  is 
precisely  witnin  the  definition  of  "  sewer  *' 
in  s.  4  of  the  Public  Health  Act,  1875,  as  it 
receives  the  drainage  of  more  than  one 
building.  It  Ls  not  affected  by  s.  19  (1)  of 
the  Public  Health  Acts  Amendment  Act, 
1890,  because  that  only  refers  to  cases 
where  two  or  more  houses  belonging  to 
different  owners  are  concerned,  while  in 
this  case  all  the  houses  are  the  property  of 
one  owner.  A  condnit  for  sewc^  may  be 
in  part  a  sewer  and  in  part  a  drain  {Becken- 
ham  Urba/n  District  Council  v.  Wood  (1896), 
60  J.  P.  490).  The  decision  in  Bradford  v. 
Bastbovme  Corporation,  supra,  must  be 
overruled  if  the  decution  of  the  Divisional 
Court  is  reversed.  [He  also  referred  to 
Heaver  v.  FulhcMn  Borough  Council,  [1904] 
2  K.  B.  383  ;  68  J.  P.  278.] 

JUaemorrcm,  K.C.,  in  reply. 

Collins,  M.R.— This  is  an  appeal  from 
a  decision  of  the  Divisional  Court  on  a 
question  arising  upon  the  construction 
of  s.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890.  That  section  has 
been  frequently  the  subject  -  matter  of 
discussion,  and  we  have  recentlv  in  this 
court  had  to  deal  with  it,  and  in  the 
case  of  Thompson  v.  Eccles,  supra,  we 
followed  what  is  now  really  the  leading 
case  on  the  subject— that  is  Bradford  v. 
Eastbourne  Corporation,  supra,  in  which 
BussELL,  L.C.J.,  delivered  an  elaborate 
judgmenL  and  Wills,  J.,  who  has  taken 

Sart,  I  think,  in  nearly  all  these  cases,  also 
eliver^  a  very  elaborate  and  instructive 
judCTuent.  Wilm,  J.,  was  himself  a  party 
to  the  decision  which  we  are  now  called  on 
to  review.  I  will  read  the  words  of  the 
section.  [His  lordship  read  the  section, 
supra,  and  continued.]  It  is  by  that  pro- 
vision that  the  expenses  of  repairing  single 
private  drains,  as  referred  to  in  that  section, 
are  thrown  upon  the  owners.  Now,  in  this 
oase  we  have  what  is  admitted  to  be  a 
single  private  drain  extending  from  a  point 
on  the  plan  marked  B  to  a  point  A.  That 
runs  down  a  vertical  line  at  right  angles  to 
the  street  connecting  with  the  main  sewer 
which  is  in  the  street.    Now  on  each  side 
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of  that  vertical  line  are  houses.  On  the 
right  hand  side  all  the  twelve  houses 
belong  to  one  owner,  Mr.  Jackson.  There 
are  four  hoases  on  the  left  hand  side  of 
this  vertical  line  represented  by  the  single 
private  drain,  and  those  houses  belong  as 
to  three  of  tnem  to  one  owner,  a  lady,  and 
the  fourth,  the  one  next  to  what  I  call  the 
vertical    line,    admitted    to   be   a   single 

Srivate  drain,  belongs  to  another  owner, 
Ir.  Holliday.  Now  this  single  private 
drain  from  B  to  A  leads  from  a  mannole  at 
B,  and  into  that  manhole  the  drainage 
from  the  houses  on  the  left,  namely,  those 
three  belonging  to  Mrs.  Eysoldt  and  the 
other  one  belonging  to  Mr.  Holliday,  is  led. 
The  drainage  from  those  four  houses  coming 
from  the  left  is  led  into  this  vertical  drain, 
which,  as  I  have  saidj  is  by  the  admission 
of  the  parties  treated  m  this  case  as  a  single 
private  drain.  Now  coming  from  the  other 
side  and  leading  up  to  the  same  manhole 
the  drainage  of  all  these  houses  belonging 
to  Mr.  Jackson  on  the  right  hand  side  is 
led,  and  it  is  common  ground  that  from  the 
point  B  to  the  point  A  all  the  sewage  from 
both  the  sets  of  houses  is  led  into  the 
sewer.  Now,  the  main  contention  on  the 
part  of  the  appellants  here  is  that  by  virtue 
of  the  fact  that  in  a  portion  of  its  course  all 
the  sewage  from  each  and  all  of  these 
houses  on  the  right  hand  side  traverses  a 
single  private  drain  on  its  way  to  the 
sewer,  it  brings  the  main  drain  behmd  those 
houses  within  the  words  of  the  section 
which  I  have  just  read:  "Where  two  or 
more  houses  belonging  to  different  owners 
are  connected  with  a  public  sewer  by  a 
single  private  drain."  It  is  said  that  all 
the  houses  on  the  right  hand  side,  although 
they  belong  to  one  owner,  and  all  the 
houses  on  the  left  hand  side  belonging  to 
different  owners,  and  therefore  taking  the 
whole  block  together^  houses  belonging  to 
different  owners,  are  in  the  last  resort  con- 
nected with  the  public  sewer  by  means  of 
the  private  drain,  and  therefore  satisfy  the 
woras  of  the  section  and  let  in  the  liability 
of  the  owners  in  respect  of  the  repairs 
being  done.  It  seems  to  me  that  there  is  a 
short  answer  to  that  contention,  and  it  is 
an  answer  given  in  the  judgment  of  the 
court  below,  and  in  the  case  of  Bradford  v. 
Eastbourne  Corporation,  snqyra^  to  which 
Wills,  J.,  was  a  party.  It  is  this,  that  the 
parts  of  the  thing  which  is  to  be  repaired 
and  in  respect  of  which  the  obligation  is 
thrown  upon  the  owners  must  be  parte  of  a 
single  private  drain.  There  is  no  use  in 
ix)inting  to  repairs  effected  on  something    ^ 
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which  is  not,  at  the  place  where  the  repairs 
were  effected,  a  single  private  drain,  and 
you  cannot  turn  that  part  into  a  single 
private  drain  by  virtue  of  the  fact  that  that 
pipe  falls  into  a  single  private  drain  and 
that  the  sewage  in  it  is  carried  on  a  part  of 
its  course  through  a  single  private  drain : 
it  will  be  found  that  the  place  to  be 
repaired  must  itself  be  a  single  private 
drain,  and  therefore  if  at  the  point  where 
these  repairs  had  to  be  done  in  respect  of 
which  the  claim  is  now  made  upon  Mr. 
Jackson,  the  i)ipe,  although  it  leads  the 
sewage  into  a  single  private  drain,  was  not 
itself  a  single  private  drain,  the  statute 
does  not  let  in  tne  obligation  on  the  owner 
for  repairs  on  that  part  of  the  system. 
The  pipe  which  leads  up  to  the  manhole  at 
the  point  B  takes  the  drainage  of  houses 
belonging  to  one  owner  only,  and  if  we 
measure  its  position  in  point  of  law,  limit- 
ing it  from  the  point  C  to  the  point  B, 
through  the  whole  of  that  length,  the 
sewage  passes  from  houses  not  belonging 
to  different  owners,  but  one  owner.  The 
law  as  it  stood  before  the  Public  Health 
Acts  Amendment  Act,  1890,  constituted 
that  pipe,  taking  as  it  did  the  drainage 
of  more  than  one  house,  a  sewer.  Does 
anything  take  it  out  of  the  category  of 
sewer?  Section  19  of  the  Act  of  1890 
does  not  in  terms  take  it  out  of  it,  un- 
less it  can  be  shown  that  it  is  a  single 
private  drain  connected  with  a  public 
sewer,  and  one  connecting  the  drainage  of 
two  or  more  houses  belonging  to  different 
owners.  As  I  have  pointed  out,  the  works 
that  are  to  be  executed  in  respect  of  which 
the  charges  are  made  must  be  works  on 
that.  That  is  the  subject-matter  as  to 
which  the  legislation  applies,  and  unless  at 
the  place  where  the  works  are  to  be  done  it 
can  be  shown  that  the  drain  itself  is  a  single 
private  drain  within  the  meaning  of  the 
section,  the  statute  does  not  apply.  The 
Lord  Chief  Justice  and  Wills,  J.,  in  their 
judgments  in  the  Divisional  Court,  have 
followed  up  the  course  of  this  drain,  and 
they  say— and  I  .see  no  answer  to  it—  that 
because  at  a  certain  part  of  the  transit  of 
the  sewage  the  sewage  passes  through  a 
single  private  drain,  that  does  not  suffice 
to  constitute  the  whole  of  the  interior 
length  of  the  pipe  before  it  got  to  the  single 
private  drain  a  single  private  drain  ;  and 
inasmuch  as  unless  there  is  some  magic  in 
the  fact  that  it  discharges  the  sewage  into 
a  single  private  drain  which  changes  the 
whole  of  tne  nature  of  the  conduit  through 
which  it  has  come  to  the  point  of  the 
256 


69  J.  P.  2S6. 

single  private  drain,  the  rest  of  the  pstssage 
is  regulated  by  the  existing  law,  and  is  not 
in  any  way  controlled  or  affected  by  this 
section  dealing  with  the  passage  of  sewage 
from  houses  belonging  to  different  owners. 
There  is  nothing  to  prevent  it  being  what  it 
was,  unless  s.  19  altered  it,  namely,  a  sewer, 
inasmuch  as  it  carried  the  drainage  of 
more  than  one  house  belonging  to  a  single 
owner.  For  the  reasons  which  have  been 
given  in  the  court  below,  with  which  I 
entirely  agree,  I  think  their  judgment  is 
right,  and  in  strict  conformity,  it  seems  to 
me,  with  the  decbion  of  Bradford  v.  Ecut- 
bourne  Corporation^  supra^  and  with  our 
own  decision  in  the  later  case  of  Thompson  v. 
Eccles  Corporation,  iupra.  The  case  was 
argued  before  us  on  another  occasion,  and  I 
think  at  the  instance  of  the  appellant  we 
sent  the  case  back  in  order  to  clear  up  a 
question  which  it  was  suggested  to  us 
might  be  very  material.  It  was  whether 
all  these  houses  to  the  right,  which  are  now 
Mr.  Jackson's,  had  at  one  time  belonged  to 
different  owners,  the  suggestion  being  that, 
if  they  had  once  belonged  to  different 
owners,  it  might  be  that  their  rights  had  to 
be  ascertained  by  reference  to  that  fact, 
and  that  that  which  on  that  hypothesis 
would  have  been  a  private  drain  might  in 

Soint  of  law  become  other  than  a  private 
rain  by  reason  of  the  ownership  being 
changed  and  all  passing  into  the  hands  of 
one  owner.  It  is  not  necessary  to  consider 
what  the  effect  would  have  been  if  the 
facts  had  been  so  ascertained  ;  but,  in  point 
of  fact,  the  presumption  at  present  is  that 
the  houses  were  all  in  the  nands  of  one 
owner ;  and  no  suggestion  to  the  contrary 
having  been  made  m  the  court  below,  the 
court  below  having  proceeded  on  that 
hypothesis,  that  the  hous^  were  always 
the  property  of  one  owner,  it  seems  to  me 
that  the  onus  was  upon  the  person  who  set 
up  the  contention  that  the  rights  might  be 
different  if  they  had  originally,  or  at  some 
time,  belonged  to  different  owners,  to  make 
that  point  good.  The  matter  went  back  to 
the  justices  with  a  view  to  a  finding  on 
that  point  The  justices  have  certainlv  not 
founa  anything  at  all  inconsistent  with  the 
contention  that  the  ownership  has  idl 
along  since  the  houses  were  first  built  been 
that  of  one  person:  and  we  have  had 
affirmative  evidence  nrou^ht  before  us  by 
Mr.  Matter  showing,  if  it  be  true — and 
there  is  no  reason  to  doubt  that  it  is  true- 
conclusively  that  the^^  have  always  been  in 
one  ownership.  But  it  is  enough  for  me  to 
say  that  the  presumption  certainly  is  on        t 
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the  case  as  it  stands  that  they  always  were 
in  one  ownership,  and  that  there  is  no 
evidence  before  us,  even  as  the  result  of 
sending  the  case  back  to  the  magistrates,  to 
at  all  displace  that  presumption.  There- 
fore I  think  we  are  bound  to  decide  the 
case  upon  the  same  materials  as  the  court 
below  decided  it  on,  and,  deciding  it  on 
those  materials,  it  seems  to  me  the  decision 
is  perfectly  right  and  that  this  appeal  fails. 

Stirling,  L.J.— I  am  of  the  same  opinion 
for  the  reasons  given  by  the  learned  judges 
of  the  Divisional  Court  and  by  my  lord, 
and  I  have  nothing  to  add. 

M  ATHKW,  L.  J.— I  am  of  the  same  opinion. 
It  is  a  very  important  matter  indeed,  and 
one  comes  to  this  conclusion  somewhat 
reluctantly,  because  one  is  unwilling  to  put 
on  the  public  authority  and  on  the  public 
generally  what  would  seem  to  be  the  obliga- 
tion of  an  individual.  The  argument  for 
the  appellants  was  this:  first,  upon  the 
assumption  that  this  would  have  been  a 
sewer  formerly,  that  its  nature  was  changed 
because  the  drainage  passed  into  what  was 
admitted  to  be  a  single  private  drain. 
Unfortunately,  when  you  turn  to  the  Act 
of  Parliament,  you  find  no  authority  for 
supposing  that  any  such  transmutation  was 
intended.  Therefore  you  have  to  look  at 
tiie  question  whether  or  not  this  was  a 
sewer,  and  whether  its  character  in  that 
respect  has  been  altered  by  anything  in  the 
Act  of  Parliament.  Now,  that  it  was  a 
sewer  under  the  former  Act  there  can  be  no 
question.  The  definition  makes  that  clear. 
The  result  is  inevitable.  Then,  how  is  it  to 
be  dealt  withi  It  was  a  sewer  before  the 
Act.  Has  it  ceased  to  be  a  sewer  by  reason 
of  the  Act  1  Unfortunately,  as  it  seems  to 
me,  it  cannot  be  so  treated,  because  the 
Act  is  confined  to  the  case  where  there  are 
different  owners,  and  if  any  one  of  those 
houses  were  sold  a  different  question  would 
arise  from  the  questions  before  us.  It 
now  appears  that  for  many  years  the 
houses  have  been  in  one  ownership,  and  we 
cannot  go  further  back  to  show  they  ever 
were  in  different  ownerships.  That  being 
so,  the  Act  does  not  apply,  and  the  old  law 
must  prevail.  This,  I  am  sorry  to  say,  is  a 
sewer  and  not  a  drain.  It  is  a  sewer  in 
point  of  law,  though  in  fact  it  is  a  drain. 
Appeal  dismissed. 

Solicitors  for  the  appellants:  Sharpe, 
Parker  &  Co.,  for  R.  H.  S.  Butterworth, 
Wimbledon. 

Solicitors  for  the  respondent:  W.  W. 
Young,  Son  and  Ward. 
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WOLFENBEN  V.  McCULLOCH. 

Sale  of  Food  and  Drugs— Milk— Adultera- 
tion—Not  of  the  nature,  substance  and 
quality  demanded  by  the  purchaser- 
Deficiency  in  fat— Natural  proportion 
of  fat  in  ordinary  milk— Sale  of  Food 
and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  s.  6— Sale  of  Milk  Regulations, 
1901. 

The  resp<mdenty  a  dattymany  sold  milk  to 
an  inspector  which^  on  analysis^  was 
found  to  contain  only  2'8l  per  cent,  of 
fat  By  the  Sale  of  Milk  Regulations^ 
1901,  0/  the  Board  of  Agriculture,  it 
was  provided  "  tha4  where  a  sample  of 
milk  {not  being  milk  sold  as  skimmed, 
separated,  or  condensed  milk)  contains 
less  than  3  per  cent,  of  milk  fat, 
it  shall  be  presumed  for  the  purposes 
of  the  Sate  of  Food  and  Drugs 
Acts,  1875  to  1899,  untU  the  con- 
trary is  proved,  that  the  milk  is  not 
genuine  by  reason  of  the  abstra/stion 
therefrom  of  milk  fat  or  the  addition 
thereto  of  vfater"  The  respondent  trns 
convictea  under  «.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875, /or  selling  to  the 
customer  milk  not  of  the  nature,  sub- 
stance, and  quality  demaiided  by  the 
purchaser,  although  the  justices  found 
as  a  fact  that  the  milk  was  in  the  same 
condition  as  when  it  came  from  the 
cow,  the  deficiency  i/n  fat  beinq  caused 
by  the  cow  not  having  been  milked  pre- 
vuyusly  for  at  least  fourteen  hours,  in 
consequence  of  which  a  portion  of  milk 
fat  was  absorbed  by  the  cow,  and  that 
the  hours  of  milking  v>ere  those  cus- 
tomary  in  the  district. 

Held,  that  a«  there  was  no  eindence  that  the 
milk  was  otherwise  than  of  the  nature, 
substance,  and  quality  demanded  by  the 
purchaser,  there  was  no  evidence  ujxm 
which  the  conviction  could  be  supj^orted. 

Smithies  v.  Bridge,  [1902]  2  K,  B,  13; 
66  J,  P.  740,  distinguis/ied. 

Case  stated  by  justices  in  and  for  the 
borough  of  Rootle.  ^^  ^ 
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At  a  court  of  summary  jurisdiction  sitting 
at  Bootle  aforesaid,  an  information  was 
preferred  by  Robt.  J.  McCulloch  (herein- 
after called  the  respondent)  under  the  Sale 
of  Food  and  Drugs  Acts,  1875  and  1899, 
against  Robt.  Woltenden  (hereinafter  called 
the  appellant),  for  that  he,  on  the  23rd  July, 
1904,  at  the  borough  aforesaid,  did  then 
and  there  sell  a  certain  article  of  food,  to 
wit,  a  pint  of  milk,  which  was  not  of  the 
nature,  substance  and  quality  of  the  article 
demanded  by  him,  the  respondent,  as  the 
purchaser,  to  the  prejudice  of  him,  the  said 
purchaser,  which  information  was  heard  by 
us  on  the  30th  August,  1904,  when  we,  the 
said  court  of  summary  jurisdiction,  convicted 
the  appellant  and  finpd  him  1«.  and  17s.  Gd. 
for  costs,  subject  to  this  case. 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  proved  before  us  : 

It  was  proved  that  at  about  9  a.m.  on 
the  23rd  July,  1904,  at  Bootle  aforesaid,  the 
respondent  (being  an  inspector  under  the 
Sale  of  Fooci  and  Drugs  Acts)  met  the  ap- 
pellant's agent  delivering  milk  in  Markfield 
Road,  in  the  said  borough,  and  asked  to  be 
supplied  with  a  pint  of  milk  and  was  served 
by  the  appellant  s  agent  from  a  two  gallon 
can,  and  the  respondent  paid  for  the  milk 
the  sum  of  2cZ.,  which  was  the  recognised 
price  for  new  milk.  The  respondent  stated 
that  he  purchased  the  milk  for  analysis  by 
the  public  analysts,  divided  the  sample  into 
three  parts,  and  otherwise  complied  with 
requirements  of  the  Acts. 

The  Dublic  analysts  for  the  said  borough 
gave  tneir  certificate  dated  2nd  day  of 
August,  1904,  in  the  following  terms  : 


Borough  of  Bootle. 

Sale  of  Food  and  Drugs  Acts,  1875  to  1899. 

1950. 
To  Inspector  R.  J.  McCulloch. 

We,  the  undersigned  public  analysts 
for  the  borough  of  Bootle,  do  hereby  certify 
that  we  received  on  23rd  Julv,  1904^  from 
Inspector  H.  Y.  Smith  a  sample  of  milk  for 
analysis  (which  was  then  marked  No.  430) 
and  have  analysed  the  same  and  declare 
the  result  of  our  analysis  to  be  as  follows  : 

We  are  of  opinion  that  the  said  sample 
contained  the  parts  as  under : 

2*81  per  cent.  fat. 

8*94  per  cent,  other  solids. 

11*75  total  solids,  and  that  it  is  slightly 
deficient  in  cream. 
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Observations. 

No  change  had  taken  place  in  the  consti- 
tution of  the  sample  that  would  interfere 
with  the  analysis. 

J.  Campbell  Brown. 

W.  COLLINGWOOD  WlLUAlCS. 

It  was  therefore  proved  by  the  produc- 
tion of  the  analyst's  certificate,  and  not 
disputed  by  the  api)ellant,  that  the  milk 
supplied  contained  only  281  per  cent  of 
fat,  and  further,  that  the  cows  from  which 
the  milk  had  been  obtained,  had  been 
milked  at  about  four  o'clock  on  the  morn- 
ing of  the  23rd  July,  and  that  the  milk  so 
sold,  as  above  mentioned,  had  not  been 
tampered  with  or  adulterated  in  any  way, 
but  was  in  the  same  condition  exactly  as  it 
had  come  from  the  cows  at  that  milking. 

It  was  proved  to  the  satisfaction  of  the 
justices  that  the  cows  before  the  four  o'clock 
milking  had  not  been  milked  for  at  least 
fourteen  hours,  that  is  to  say,  at  about  two 
o'clock  in  the  afternoon  oi  the  previous 
day,  and  that  the  small  percentage  of  fat 
above  mentioned  was  accounted  for  by  the 
fact  of  that  long  interval  between  the  two 
milkings,  a  portion  of  the  fat  of  the  milk 
during  that  interval  of  fourteen  hours  be- 
coming absorbed  by  the  cow. 

It  was  also  proved  that  the  hours  of 
milking  adopted  by  the  appellant,  viz.,  four 
o'clock  in  tne  morning  and  two  o'clock  in 
the  afternoon,  were  the  hours  usually 
adopted  by  the  trade  in  the  borough  and 
also  the  neighbouring  city,  Liverpool  and 
district. 

The  remilations  of  the  Board  of  Agri- 
culture called  the  Sale  of  Milk  Regulations, 
1901,  dated  5th  day  of  August,  1901,  state 
as  follows : 

"  1.  Where  a  sample  of  milk  (not  being 
milk  sold  as  skimmed  or  separated  or  con- 
densed milk)  contains  less  than  3  per  cent, 
of  milk  fat  it  shall  be  presumed  for  the 
purposes  of  the  Sale  of  Food  and  Dru^ 
Acts,  1875  to  1899,  until  the  contrary  is 
proved  that  the  milk  is  not  genuine  bv 
reason  of  the  abstraction  therefrom  of  milk 
fat  or  the  addition  thereto  of  water. 

''2.  Where  a  sample  of  milk  (not  being 
milk  sold  as  skimmed  or  separated  or  con- 
densed milk)  contains  not  less  than  8*5  of 
milk  solids  other  than  milk  fat  it  shall  be 
presumed  for  the  purposes  of  the  Sale  of 
Food  and  Drugs  Acts,  1875  to  1899,  until 
the  contrary  is  proved  that  the  milk  is  not 
genuine  by  reason  of  the  abstraction  there-  ^r^rrTp 
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from  of  milk  solids  other  than  Tnilk  fat  or 
the  addition  thereto  of  water." 

We  were  of  opinion  that  there  had  been 
no  adulteration  of  or  abstraction  from  the 
milk,  but  having  regard  to  the  facts  proved 
we  were  of  opinion  that  the  offence  cnarged 
had  been  proved  and  es^blished  and  that 
we  were  bound  so  to  decide  by  the  decision 
of  the  High  Court  in  the  case  of  Smithies  v. 
Bridge,  [1902]  2  K.  B.  13  ;  66  J.  P.  740,  and 
we  convicted  the  appellant  as  aforesaid. 

The  question  of  law  for  the  opinion  of 
this  court  is,  Whether,  ujwn  the  evidence 
and  under  the  circumstances  above  set  out, 
we  were  right  in  convicting  the  appellant, 
and  if  not,  what  should  be  done  in  the 
premises  1 

W.  T.  OVERSBY. 

Gilbert  G.  Tickle. 

Horridgey  K.C  (with  him  F,  A.  Greer), 
for  the  appellant.  —  The  justices  in  this 
case  have  not  directed  their  minds  to  the 
proper  question.  They  have  not  found 
that  the  milk  was  not  of  the  nature,  sub- 
stance and  quality  demanded  by  the  pur- 
chaser, as  was  the  case  in  Smithies  v.  Bndaey 
supra ;  therefore  that  case  does  not  apply. 
Moreover,  in  that  case  there  was  eviaence 
of  the  abnormal  treatment  of  the  cows  by 
mUking  them  at  very  long  intervals  with 
the  result  of  increasing  the  quantity  of  milk 
but  diminishing  the  fat  such  milk  con- 
tained. The  evidence  here  is  that  the  cows 
were  milked  at  the  hours  customary  in  the 
district.  The  analyst's  certificate  lays  down 
no  standard  at  all,  and  the  standard  of  the 
Sale  of  Milk  Regulations,  1901,  Ls  only  to 
hold  good  until  the  contrary  has  been 
proved,  which  it  has  in  this  case. 

6^  Fleetwood  Fritchard,  for  the  respon- 
dent— If  there  was  any  evidence  before  the 
justices  that  the  milk  was  not  of  the  nature, 
substance  and  quality  demanded  by  the 
purchaser,  this  -^eourt  will  not  interfere. 
The  justices  in  effect  have  found  that  this 
customer  did  not  in  fact  get  what  he  askcKl 
for,  and  therefore  an  offence  has  been  com- 
mitted under  s.  6  whether  the  respondent 
knew  in  fact  or  did  not  know  that  the  milk 
was  not  of  the  normal  quality.  Smithies  v. 
Bridge,  supra,  is  in  the  respondent's  favour, 
and  the  conviction  by  the  justices  was 
right. 

Horridge,  K.C,  in  reply. 

Alvebstone,  L.C.J.— The  only  doubt  I 
have  had  in  this  case  is  whether  we  are 
quite  justified  in  quashing  this  conviction, 
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or  whether  the  case  ought  not  to  be  sent 
back  to  the  magistrates ;  but  as  thef  magis* 
trates  have,  in  my  opinion,  decided  the  case 
on  a  wrong  basis,  1  think  nothing  can  be 

fined  by  sending  back  the  case  to  them, 
do  not  think  the  magistrates  meant  to 
come  to  the  conclusion  that  the  offence  had 
been  proved.  I  see  no  reason  to  doubt 
that  my  decision  in  Smithies  v.  Bridge, 
supra,  was  a  correct  decision,  but  it  lays 
down  a  very  different  rule  to  that  which 
the  magistrates  in  the  present  case  have 
imagined.  The  case  of  Smithies  v.  Bridge, 
sujyra,  was  a  very  peculiar  case.  Before  it 
reached  the  Divisional  Court  it  had  already 
been  before  two  tribunals,  the  court  of 
summary  jurisdiction  and  the  court  of 
quarter  sessions,  both  tribunals  being  judj^es 
of  fact,  and  both  had  come  to  the  conclusion 
that  the  article  in  question  was  not  of  the 
nature,  substance  and  quality  demanded  by 
the  purchaser.  It  was  proved  there  that  there 
had  been  no  adulteration  of  the  milk  since 
it  left  the  cow,  and  the  case  raised  a  difficult 
question  whether,  in  those  circumstances., 
there  could  be  a  conviction.  I  am  not  dis- 
posed to  differ  from  what  I  laid  down  in 
that  case  when  I  said,  "The  ma^strates 
have  found  that  the  article  supplied  was 
not  of  the  nature,  substance  and  quality 
demanded,  because  it  came  from  the  cow  in 
such  a  condition  that  it  could  not  be  des- 
cribed as  milk  at  all.  It  Is  impossible,  I 
think,  having  regard  to  the  facts,  to  hold 
that  there  was  no  evidence  on  which  they 
could  so  find.''  That  shows  that  it  is  a 
question  of  fact  for  the  justices  to  deal 
with,  and  that  if  they  find  as  a  fact  the 
article  is  not  of  the  nature,  substance  and 
quality  demanded  bv  the  purchaser,  the 
vendor  is  liable  under  s.  6,  although  he 
might  know  nothing  about  it.  It  was 
proved  also  in  Smithies  v.  Bridqe^  supra, 
that  there  was  a  very  large  deficiencv  in 
milk  fat,  and  that  the  person  from  whom 
the  milk  was  bought  had  been  told  that  it 
would  not  be  genuine  owing  to  the  unusual 
and  abnormal  conditions  under  which  the 
cows  were  milked.  Now,  if  the  justices  in 
this  case  had  come  to  the  conclusion  as  a 
matter  of  fact  that  the  milk  was  not  of  the 
nature,  substance  and  quality  demanded  by 
the  purchaser  I  should  not  have  interfered 
with  their  decision  ;  but  what  I  think  the 
justices  in  this  case  have  said  is  that, 
naving  regard  to  the  deficiency  of  milk  fat 
and  the  hours  at  which  the  cows  were 
milked,  that  they  were  bound  by  the 
decision  in  Smithies  v.  Bridqe,  supra,  to 
convict.  I  do  not  think  they  were  so 
bound,  and  I  think  that  they  ought  to  have        t 
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considered  the  matter  for  themselves,  and 
decided  as  a  matter  of  fact  whether  the 
article  was  of  the  nature,  substance  and 
Quality  demanded  bjr  the  purchaser.  Unless 
tne  quantity  of  milk  fat  absent  was  so 
large  as  to  point  to  an  unusual  condition 
of  thin^  there  is  no  evidence  upon  which 
the  justices  could  convict.  Now,  in  the 
present  case  there  is  not  a  large  deficiency 
m  milk  fat  and  an  express  finding  that 
there  was  no  adulteration,  so  that  the 
inference  to  be  drawn  from  failing  to  reach 
the  standard  mentioned  in  the  Safe  of  Milk 
Regulations,  1901,  is  eicpressly  negatived; 
nor  is  the  deficiency  in  milk  fat  such  as  to 
point  to  an  abnormal  state  of  things.  The 
three  per  cent,  of  milk  fat  mentioned  in  the 
Sale  of  Milk  Regulations,  1901,  is  not  meant 
to  be  the  minimum.  I  think  the  magistrates 
ought  to  have  asked  themselves,  under 
those  circumstances,  whether  the  article 
sold  was  different  in  nature,  substance  and 
quality  from  the  article  demanded  by  the 
purchaser.  If  thev  had  asked  themselves 
that  question,  I  think  their  answer  must 
have  been  in  favour  of  the  appellant. 
Under  these  circumstances  the  appeal  must 
be  allowed  and  the  conviction  quashed. 

Kennedy,  J.— It  is  impossible  to  read 
the  case  stated  otherwise  than  as  showing 
that  the  justices  did  not  decide  the  facts 
for  themselves,  but  thought  that  they  were 
bound  by  the  decision  in  Smithies  v. 
Bridge^  supra.  As  regards  the  case  of 
Smithies  v.  Bridge,  supra,  I  am  quite  satis- 
fied that  it  is  not  necessary  to  interfere 
with  the  decision  in  that  case,  as  the  facts 
are  not  the  same  as  in  the  present  case.  If 
in  any  future  case  as  to  abnormal  treatment 
in  milking  the  cows  there  was  a  serious 
deficiencv  of  milk  fat,  then  perhaps  the 
fact  of  that  case  might  render  the  applica- 
tion of  the  decision  in  Smithies  v.  Bridge, 
suprci,  compulsory.  I  therefore  agree  with 
the  judgment  of  my  lord. 

Ridley,  J.— -I  am  of  the  same  opinion. 
When  in  this  case  evidence  was  jpven  as  to 
the  result  of  the  analysis,  that  raised  a  pre- 
sumption under  the  Sale  of  Milk  Regula- 
tions, 1901,  that  the  milk  was  not  genuine 
milk,  but  that  presumption  was  rebutted 
by  evidence  to  the  satisfaction  of  the 
justices,  so  that  the  question  was  left  at 
large  for  the  decision  of  the  justices  as  to 
whether  the  milk  was  of  the  nature,  sub- 
stance and  quality  demanded  by  the  pur- 
chaser ;  and  in  my  opinion  they  would 
have  come  to  a  decision  in  favour  of  the 
appellant    if   it   hadn't    been    that    they 
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thought  they  were  bound  by  the  decision 
in  Smithies  v.  Bridge,  supra.  But  thai 
case,  I  think,  was  different  to  this  case, 
and  so  there  need  be  no  discussion  whether 
the  decision  in  that  ca.se  was  right  or 
wrong.  I  am  of  opinion  that  the  justices 
thought  they  must  convict  when  there  was 
no  necessity  for  them  to  do  so. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Ruther- 
fords,  Liverpool,  for  E.  Lewes,  Bootle. 

Solicitors  for  the  respondent :  Sharpe, 
Parker  &  Co.,  for  J.  H.  Farmer,  Bootle. 
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CROWN  CASES  RESERVED. 


April  8,  1905. 

Rex  v.  Oliphant. 

Criminal  law  —  Jurisdiction  —  Falsification 
of  Accounts  Act  (38  &  39  Vict  c.  24)— 
Entries  made  in  book  in  London  by 
employer  from  slips  sent  by  servant  in 
Paris— Omission  by  servant  from  slips 
of  sums  received  by  him  for  his 
employers  —  Liability  of  servant  to 
conviction  for  omitting  and  concurring 
in  omitting  from  such  book. 

The  defendant  was  employed  at  a  branch 
shop  in  Farts  by  a  firm  of  tailors  whose 
head  office  toas  in  London.  It  wa^part 
of  his  duty  to  receive  money  in  Paris 
on  a^^count  of  his  employers  and  to  pay 
such  money  into  a  Paris  bank.  Hts 
duty  then  woa  to  enter  on  slips  an 
a/icount  of  every  sum  so  received  and  to 
transmit  these  slips  by  post  to  London. 

From  these  slips  entries  toere  made  in 
London,  by  one  of  the  defendant's 
efnjUoyers,  in  a  book  which  was  kept 
for  the  purpose  of  showing  all  the  sums 
receitfea  and  paid  by  the  defendant  in 
Faris  for  his  employers.  The  defen* 
dant  knew  this  book  was  so  kept  and 
that  items  omitted  from  the  slijts  would 
be  omitted  from  the  book. 

The  defendant  received  three  sums  of  money 
in  Fans  on  be/ialf  of  his  emplo^erSy 
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andj  in  pursuance  of  a  scheme  of  fraud, 
appropriated  these  sums  to  his  own  use^ 
and  fraudulently  omitted  from  the 
slips  sent  to  London  the  receipt  of  these 
sums,  intending  that  they  should  be 
omitted  from  the  above-mentioned  book 
kept  in  London,  and  thereby  caused  the 
receipt  of  such  sums  to  be  omitted  from 
such  book. 

Held,  that  the  defendant  was  rightly  con- 
victed of  omitting  and  concurring  in 
omitting  these  sums  from  such  book  so 
kept  in  London. 

The  defendant  was  tried  before  me  at  the 
last  sessions  of  the  Central  Criminal  Court 
on  an  indictment  charging  him  under  s.  I  of 
38  &  39  Vict  c.  24,  as  a  clerk  or  servant, 
with  omitting  and  concurring  in  omitting 
material  particulars  from  a  book  belonging 
to  his  employers  with  intent  to  defraud. 

A  copy  of  the  indictment  accompanies 
this  case. 

The  evidence  established  that  the  defen- 
dant was  employed  in  Paris  as  a  clerk  or 
servant  by  a  firm  of  tailors,  Messrs. 
Sandon  &  Co.,  of  London,  who  had  a  branch 
establishment  in  P&ris.  He  was  paid  a 
salary  and  commission  upon  orders  and 
received  weekly  remittances  from  London 
to  meet  expenses.  It  was  his  duty  among 
other  things  to  receive  nione;ir  on  account  of 
his  employers  at  their  shop  m  P&ris,  and  to 
TMiy  every  day  the  sums  so  received  into  a 
Pms  bank,  and  on  every  day  on  which  he 
had  received  any  such  money  to  enter  on 
slips  furnished  to  him  an  account  of  every 
sum  so  received  and  transmit  the  same  by 
post  to  the  firm  in  Londpn. 

A  book  called  the  "Paris  cash  account 
book"  was  kept  in  the  office  in  London, 
showing  all  the  sums  received  and  paid  by 
the  defendant  in  Paris  for  his  employers. 

The  entries  in  this  book  were  made  by 
Mr.  Moore,  one  of  the  partners  in  the  firm 
of  Sandon  &  Co.,  items  of  receipts  being 
entered  from  the  slips  made  out  and  trans- 
mitted to  London  by  the  defendant.  The 
defendant  knew  that  this  book  was  so  kept 
and  that  items  omitted  by  him  in  his  daily 
slips  would  necessarily  be  omitted  in  that 
book.  He  himself  from  time  to  time  when 
in  London  went  through  the  entries  in  that 
book  with  one  of  Mr.  Sandon's  clerks,  and 
compared  the  entries  with  the  slips  he  had 
sent  from  Paris  and  caused  any  entries  to 
be  corrected  which  he  showed  to  be  wrong. 
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He  went  through  the  book  in  this  way  in 
August,  1904,  after  the  misappropriation 
and  omission  from  the  book  of  two  of  the 
sums  mentioned  in  the  indictment 

On  the  date  stated  in  the  indictment,  the 
defendant  received  the  three^  suins  therein 
mentioned,  and  fraudulently  appropriated 
them  to  his  own  use  and  omitt^  each  of 
these  sums  from  the  slips  which  he  sent  to 
London. 

The  receipt  of  each  of  such  sums  was 
consequently  omitted  in  the  Paris  cash 
account  book. 

The  counsel  for  the  defendant  contended  : 

p)  That  the  defendant  could  not  upon 

this  evidence  be  convicted  of  omitting  or 

concurring  in  omitting  particulars  from  the 

book  referred  to. 

(2)  That  there  was  no  jurisdiction  in  the 
court  to  try  the  case  as  the  offence  was  not 
committed  in  England. 

I  reserved  these  points,  and  directed  the 
jury,  that  if  they  were  satisfied  that  the 
defendant  had  fraudulently  omitted  from 
the  slips  returned  to  London  the  receipt  of 
the  sums  he  misappropriated,  intending 
they  should  be  omitted  from  the  Paris  cash 
account  book,  and  thereby  caused  such  pay- 
ments to  be  omitted  in  that  book,  and  that 
his  conduct  and  acts  as  above  set  out  were 
a  scheme  of  fraud,  they  should  find  the 
defendant  "guilty."  They  thereupon 
returned  a  verdict  of  guilty. 

I  postponed  judgment  and  released  the 
defendant  on  bail. 

The  question  for  the  court  is  whether  the 
defendant  could  rightly  be  convicted  on  any 
and  which  of  the  counts  in  the  indictment. 

F.  A.  BOSANQUET, 

Common  Serjeant. 
March  24th,  1905. 

Indictment. 

Central  Criminal  Court  to  wit:  The 
jurors  for  our  lord  the  King  upon  their  oath 
present  that  William  Clark  Oliphant  on  the 
13th  day  of  February,  a.d.  1904,  at  the 
parish  of  St.  James'  in  the  city  of  West- 
minster in  the  county  of  London  and  within 
the  jurisdiction  of  the  Central  Criminal 
Court  wa3  employed  and  acting  in  the 
capacity  of  a  clerk  and  servant  to  Charles 
Henry  Sandon  and  others  and  did  then 
unlawfully  and  wilfully  and  with  intent  to 
defraud  omit  certain  material  particulars 
from  a  certain  book  called  a  Paris  cash 
account    book     which    said     book     then 
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belonged  to  his  employers  by  omitting  to 
enter  and  cause  to  be  entered  in  the  said 
last-mentioned  book  particulars  of  the 
receipt  by  him  of  the  sum  of  £156  15«.  6d.^ 
whicn  sum  had  before  then  been  received 
^  him  in  the  form  of  its  equivalent  in 
French  monev  (namely^  3,670  francs)  from 
one  Kobert  cle  Kothchild  which  said  last- 
mentioned  particulars  it  was  the  duty  of 
the  said  'William  Clark  Oliphant  to  enter 
and  cause  tp  be  entered  in  the  said  book  as 
he  knew  when  he  caused  to  be  omitted  the 
said  last-mentioned  material  particulars. 

Count  2  (abstract]).— That  the  defendant 
on  the  same  date  while  he  was  clerk  and  ser- 
vant to  the  said  Charles  Heqry  Sandon  and 
others  omitted  and  concurred  in  omitting 
the  same  particulars  from  the  same  book. 

Count  3.— That  the  defendant  on  the 
26th  March,  1904,  while  employed  and 
acting  in  the  said  capacity  omitted  certain 
other  material  particulars  from  the  said 
book,  namely,  the  receipt  of  £160  Os.  7rf., 
from  one  Jean  Stern. 

Count  4.— That  the  defendant  on  the 
same  date  while  he  was  such  clerk  and 
servant  omitted  and  concurred  in  omitting 
the  same  particulars  from  the  same  book. 

Count  5. — That  the  defendant  on  the 
16th  December,  1904,  while  employed  and 
acting  in  the  said  capacity  omitted  certain 
other  material  particulars  from  the  same 
book,  namely,  the  sum  of  £35  lU.  Od.,  from 
one  H,  A.  Van  Bergen. 

Count  6.  —  That  the  defendant  on  the 
same  date  while  he  was  such  clerk  and 
servant  omitted  and  concurred  in  omitting 
the  same  particulars  from  the  same  book. 

Arthur  Gill  {Graham-Campbell  with 
him)  for  the  defence.— The  defendant  had 
no  duty  as  to  making  entries  in  the  books 
in  London.  The  entries  in  London  were 
made  by  the  employer  and  not  by  a  fellow 
servant.  Such  a  case  does  not  come  within 
the  provisions  of  the  Falsification  of 
Accounts  Act,  1875.  R  v.  BuU  (1884), 
15  Cox  C.  C.  564,  has  no  application  to  a 
case  where  the  master  makes  the  entry— the 
employer  cannot  be  the  innocent  agent.  If 
a  servant  dictates  the  entries  to  a  master 
that  is  not  an  offence  under  the  statute. 
It  can  pot  be  said  that  the  defendant  con- 
curred with  Mr.  Moore,  unless  Mr.  Moore 
concurred^  with  the  defendant.  As  to  the 
second  fioint :  Where  a  person  is  bodily  out 
of  the  jurisdiction  he  cannot  be  indicted 
heije  for  a  mere  omission.  This  is  not  a 
question  of  venue  but  of  jurisdiction.  The 
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only  omission  was  in  Paris,  there  was  none 
in  London  as  far  as  the  defendant  was  con- 
cerned. The  offence  *was  complete  long 
before  August,  1904 ;  what  took  place  in 
August  could  net  affect  the  offence  in 
February j  "concur "  means  concur  in  the 
act  of  omitting  at  the  time  of  the  omission. 
[He  refei*red  to  (Jompanhia  de  Mogam- 
oiqvs  V.  British  South  Africa  Co.,- [1893] 
A.  C.  631 ;  R  v.  Ellis,  [1899]  1  Q.  B.,  p.  241 ; 
62  J.  P.  838;  Stephen's  Hist,  of  =  the 
Criminal  Law  (1883  ed.),  p.  9 ;  Bex  v. 
Mu/nton  (1793),  1  £sp.  60 ;  Jiex  v.  Johnson 
(1805),  29  St.  Tr.,  at  p.  500 ;  and  to  E.  v. 
Keyn  (1876),  2  Ex.  D.  a3.] 

R.  D.  Muir  {R,  S.  Mvrnky  yi\\h  him).— 
The  duty  to  be  performed  must  be  looked 
at.  To  the  criminal  omission  there  must  be  a 
corresponding  duty  to  do  the  act.  .  The  whole 
object  of  sending  the  slips  was  that  the 
books  might  be  properly  made  up  in 
London.  The  detendant's  duty  was,  to 
speak  effcctivclv,  in  London  so  that  the 
prosecutors  could  cause  their  books  to  be 
I>roperly  kept  there.  There  is  no  distinc- 
tion at  all  in  principle  between  a  false  entry 
and  an  omission.  The  onlv  practical 
difficulty  is  to  find  out  where  the  omission 
took  place.  The  first  point  in  the  case  is 
quite  covered  by  R,  y.  Butt,  supra.  There 
arc  several  cases,  which  show  that  an  act 
committed  out  of  the  jurisdiction  is  triable 
in  the  place  where  it  takes  effect.  If  a  man 
does  an  act  by  the  hands  of  an  innocent 
agent,  he  and  not  the  innocent  agent  is 
responsible.  The  authorities  on  venue 
before  the  Act  of  1826  (7  Geo.  4,  c.  64),  are 
authorities  on  jurisdiction  just  as  much  as 
on  venue.  [He  referred  to  R,  v.  Davison 
(1855),  7  Cox  C.  C,  at  p.  162 ;  Rex  v.  JoAw- 
sony  supra;  Rex  v.  Munton^  supra;  Rex  v. 
Brisac  (1803),  4  East,  171;  Chitty's 
Criminal  Law,  vol.  1,  p.  191  ;  Rex  v.  Gird- 
wood  (1776),  1  Leach,  142 ;  Coc^ihe^s  Case 
(1785),  1  Leach,  388  ;  and  to  Rex  v.  Burdett 
(1820),  4  B.  «fe  Aid.  95.] 

Arthur  Gill  replied. 

Alveestone,  L.C.J. — Speaking  for  my- 
self. I  have  no  doubt  that  this  conviction 
ought  to  be  affirmed.  The  real  point,  as  put 
by  Mr.  Muir,  is  what  was  the  duty  that 
the  defendant  had  to  perform,  and  what 
was  the  act  done  that  is  alleged  to  be  the 
omitting  or  concurring  in  omitting  to  make 
an  entrjT.  The  Act  has  been  wisely  framed, 
using  wide  words  in  order  to  meet  the  class 
of  cases  referred  to  in  i?.  v.  Butt,  supra. 
The  duty  of  the  defendant,  as  stated  in  the 
case,  was  "  to  receive  money  on  account  of      j 
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his  employers  at  their  shop  in  Paris,  and  to 
pay  every  day  the  sums  so  received  into  a 
Paris  bank,  and  on  every  day  on  which  he 
had  received  any  such  money  to  enter  on 
slips  furnished  to  him  an  account  of  every 
sum  so  received  and  transmit  the  same  by 
post  to  the  fii'm  in  London."  I  understand 
that  is  a  duty  the  defendant  had  to  perform 
to  enable  the  Paris  cash  account  book  to  be 
correctly  entered  up,  upon  information 
transmitted  day  by  day  by  post.  I  can 
draw  no  distinction  between  sending  by 
letter  and  telephoning,  and  coming  direct 
to  London  ana  giving  direct  instructions 
there.  I  think  sending  a  slip  containing 
three  nanries  and  omitting  a  fourth  altogether 
is  the  same  as  saying,  I  have  received  that 
sum  and  no  more.  The  case  gfjea  on,  "  A 
book  called  the  *  Paris  account  book '  was 
kept  in  the  office  in  London  showing  all  the 
sums  received  and  paid  by  the  defendant  in 
Paris  for  his  employers.  The  entries  in  this 
book  were  made  by  Mr.  Moore,  one  of  the 
partners  in  the  firm  of  Sandon  k  Co.,  items 
of  receipt  being  entered  from  the  slips  made 
out  and  transmitted  to  London  by  the 
defendant.  The  defendant  knew  that  this 
book  was  so  kept  and  that  items  omitted  by 
him  in  his  daily  slips  would  necessaiily  be 
omitted  in  that  book."  There  was  no  other 
means  of  keeping  a  check  on  what  the 
defendant  receivea  than  the  information  he 
himself  supi)lied  '  it  was  essential  that  the 
accounts  snould  be  properly  made  up,  and 
if  it  is  ineffectual  by  reason  of  the  entries 
that  he  has  made  or  that  have  been  made 
with  his  concurrence  he  has  made  or  con- 
curred in  making  false  entries.  The  case 
further  states  that  "  He  himself  from  time 
to  time  when  in  London  went  through  the 
entries  in  that  book  with  one  of  Mr. 
Sandon's  clerks  and  compared  the  entries 
with  the  slips  he  had  sent  from  Paris  and 
caused  any  entrie.s  to  be  corrected  which  he 
showed  to  be  wrong.  He  went  through  the 
book  in  this  vray  in  August,  1904,  after 
the  misappropriatipn  and  omission  from  the 
book  of  two  of  the  sums  mentioned  in  the 
indictment"  I  think  it  would  be  sufficient 
to  support  the  conviction  as  to  these  two 
sums  that  he  then  stated  in  effect  that  the 
entries  were  correct.  I  think,  however,  the 
conviction  could  be  justified  even  if  he  had 
not  come  to  London.  The  Common 
Sebje^nt  dire<5ted  the  jury  that  if  they 
were  satisfied  that  the  defendant  had 
fraudulently  omitted  from  the  slips  returned 
to  London  the  receipt  of  the  sums  he  mis- 
api)ropriated,  intendmg  that  they  should  be 
omitted  from  the  Paris  cash  account  book, 
and.  thereby  caused  such  payments  to  be 
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omitted  in  that  book  and  that  his  conduct 
and  acts  as  above  set  out  were  a  scheme  of 
fraud,  they  should  find  the  defendant  guilty. 
It  seems  to  me  that  that  is  putting  it  m  the 
strictest  way  in  favour  of  the  defendant, 
and  it  cannot  be  said  tliat  the  direction 
allowed  the  defendant  to  be  convicted  on 
wrong  grounds.  As  to  the  first  point,  it 
was  argued  that  as  the  defendant's  master 
had  made  the  entries  there  was  no  offence. 
I  do  not  think  that  argument  can  be 
seriously  pressed  after  referring  to  R,  v. 
Buti^  supra,  which  shows  that  the  fact  that 
the  hand  which  actually  makes  the  entry  is 
an  innocent  one  makes  no  difference.  I 
further  think  that  the  principle  of  the 
decision  in  £ex  v.  MwnUm.  supra,  applies 
in  this  Oase.  I  cannot  see  that  an^  distinc- 
tion can  be  drawn  between  an  improper 
entry  made  in  books  occasioned  by  a  false 
return  and  ah  improper  entry  occasioned  by 
an  omis.sion.  For  myself,  too,  I  think  that 
£ex  V.  Brisacy  supra,  lays  down  the  same 
principle.  I  have  no  doubt,  and  the  con- 
viction must  be  affirmed. 

■  •  ^ 
Lawbance,   J. —  I    am    of    the   same 
opinion. 

Kennedy,  J.— I  am  not  prepared  to 
differ,  but  I  think  the  Case  i^  one  of  vety^ 
considerable  difficulty  and  the  danger  is  * 
that  when  we  find,  as  is  the  case  here,  that 
a  man  has  acted  dishonestly  we  should 
therefore  be  not  unwilling  to  see  whether 
the  statute  may  not  be  held  to  cover  the 
case.  My  difficulty  is  that  the  defendant  is 
not  charged  with  any  act  of  wrongdoing  as 
to  the  slips  themselves,  he  is  charged  only 
with  reference  to  the  Paris  cash  account 
book,  a  book  which  was  not  under  his 
control,  or  for  which  he  was  responsible, 
and  which  was  not  kept  in  the  same  country. 
I  think  one  feels  some  little  difficulty  when, 
as  in  this  case,  no  doubt  a  most  dishonest 
act  has  been  committed,  but  the  doubt  I 
feel  is,  can  you  say  that,  when  the  result  of 
a  communication  is  that  a  wrong  entry  will 
be  made  in  a  book,  the  person  has  omitted 
or  concurred  in  omitting  a  material  par- 
ticular from  such  book.  Ought  one,  under 
this  statute,  to  find  that  a  man  Ls  guilty  of 
omitting  from  the  ledger  because  he  has 
made  an  omission  from  the  cash  book,  the 
ledger  being  made  up  by  another  clerk  1 
Could  the  clerk  who  omitted  from  the  cash 
book  be  propjerly  convicted,  under  this 
statute,  of  omitting  from  the  ledger  1  I 
confess  that  I  have  had  doubt.  There  is 
this  to  be  said  though,  as  the  jury  have 
found  against  the  defendant  in  this  case, 


Digitized  b; 


google 


THE   JUSTICE   OP  THE   PEACE. 


Rex  v.  Oliphant. 

under  the  direction  that  if  they  were 
satisfied  that  ho  had  fraudulently  omitted 
from  the  slips  the  receipt  of  the  sums 
"intending  toot  they  should  be  omitted 
from  the  raris  cash  account  book  and  there- 
by caused  such  payments  to  be  omitted  in 
that  book/'  it  seemH  to  roe  that,  if  there 
was  proper  evidence  for  them  that  this  par- 
ticular book  shottM  be  made  a  faille  book  by 
the  omissions  from  the  slips,  I  am  not  pre- 
pared to  differ.  I  confess  that  the  case 
seems  to  me  to  be  one  of  difficulty,  but  on 
that  finding  I  am  not  prepared  to  say  that 
the  judgment  ought  not  to  be  supported. 

Ridley,  J.— I  am  of  the  same  opinion, 
and  I  do  not  share  the  doubts  expressed  by 
Kennedy,  J.  On  the  finding  of  the  jury 
after  the  direction  of  the  Ck)MM0N 
Serjeant,  it  seems  to  me  clear  that  there 
was  jurisdiction  to  try  the  defendant  in 
London.  Bex  v.  Muntan^  suprOj  seems  to 
me  to  be  an  authority  in  this  case.  I  see  no 
difference  between  an  omission  of  the  whole 
of  a  slip  and  the  omission  of  part  of  a  slip. 
I  think  the  conviction  should  be  affirmed. 

Channell,  J.  —I  agree  that  the  convic- 
tion should  be  affirmed,  but  I  share  the 
doubts  expressed  by  Kennedy,  J.  I  doubt 
whether  the  defendant  had  any  duty  as  to 
the  keeping  of  the  London  books.  I  do  not 
think  that  a  man  who  sends  a  wrong  return 
to  his  employer,  and  knows  his  employer 
will  keep  his  books  accordingly  thereby, 
falsifies  nis  employer's  books  or  concurs  m 
the  omissions  from  them  of  something  that 
would  have  been  there  if  he  had  sent  a 
correct  return.  I  think  to  justify  a  convic- 
tion the  defendant  must  have  something  to 
do  with  the  keeping  of  the  books ;  as  that 
depends  on  the  facts  of  the  particular  case 
and  is  not  a  matter  of  principle  in  any  way, 
I  do  not  see  any  reason  to  differ. 

{r&nvtction  affirmed. 

Solicitor  for  the  prosecution  :  F.  Freke- 
P&lmer. 

Solicitor  for  the  defence  :  Harrington 
Matthews. 
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(Before  Mr.  Loveland-Loveland,  K.C., 
the  Deputy-Chairman,  and  other  Justices.) 

Afyril  10,  1905. 

Guardians  of  West  Ham  Union  v. 
Guardians  of  Poplar  Union. 

Poor  law— Status  of  irremovability- 
Leaving  union  where  status  has  been 
acquired— Continuance  of  chargeability 
— Break  of  residence  —  Retention  of 
status. 

E,  B.y  a  widoWy  who  had  acquired  a  status 
of  irremovability  in  the  Poplar  Union, 
left  that  union  in  June,  1904,  to  reside 
elsewhere,  and  in  December,  1904, 
obtained  permanent  employment, 

M.  H,  B.and  C.  B.,  two  children  of  E,  B., 
had,  in  1903,  been  sent  to  the  schools  of 
the  Poplar  union,  and  there  remained 
continuously  till  February,  1905,  when 
an  order  of  justices  toas  obtained  for 
their  removal  to  the  West  Ham  Union, 
the  place  of  their  settlement. 

Held,  that  this  order  must  be  quashed,  on 
the  grownd  that  E.  B.  stUl  retained  her 
status  of  irremovability  from  the  Poplar 
Union, 

Appeal  against  an  order  of  justices,  dated 
February  7th,  1905,  adjudging  the  settle- 
ment of  two  children  —  Myra  Harriet 
Brooking,  aged  about  ten  years,  and 
Charles  Brooking,  ased  about  seven  years 
— who  had  become  chargeable  to  the  guar- 
dians of  the  Poplar  Union,  to  be  in  the  parish 
of  West  Ham,  in  the  West  Ham  Union, 
and  ordering  the  removal  of  the  said  paupers 
to  the  West  Ham  Union. 

The  depositions  stated  that  the  paupers 
were  the  lawful  children  of  Thomas 
Brooking  (deceased)  and  Emily  Brooking, 
his  widow  ;  and  that  prior  to  1901  Thomas 
Brooking  had  gained  a  settlement  by  resi- 
dence in  the  parish  of  West  Ham,  in  the 
West  Ham  Union. 

The  ground  of  appeal  was  thai  at  the  time 
of  the  making  of  the  order  Emily  Brooking 
was  irremovfikble  from  the  Poplar  Union. 
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Thomas  Brooking,  the  father  of  the 
paapers,  had  died  in  June,  1902. 

It  was  admitted  that  up  to  June,  1904, 
Emily  Brooking  was  irremovable  from  the 
Poplar  Union. 

Avory^  K.C.,  and  Biron  appeared  for  the 
guardians  of  the  West  Ham  Union  ;  and 
R,  C.  Glen  for  the  guardians  of  the  Poplar 
Union. 

Emily  Brooking,  the  mother  of  the 
paupers,  on  bein^  examined  by  Gleuy  stated 
that  she  had  resided  with  her  husband  for 
some  time  before  his  death  in  the  Poplar 
Union,  and  had  since  his  death  resided 
continuously  in  the  Poplar  Union  up  to 
June,  1904.  The  two  pauiiers  had  been 
received  into  the  schools  of  the  Poplar 
Union  in  1903.  In  June,  1904,  she  gave 
notice  to  quit  her  house  in  Poplar,  and  went 
to  reside  in  Ley  ton,  taking  with  her  four  of 
her  children— but  not  tne  paupers,  who 
still  remained  in  the  Poplar  Schools.  Since 
June,  1904.  until  now  she  had  continuously 
lived  in  the  same  house  in  Leyton.  In 
August,  1904,  she  obtained  some  employ- 
ment at  the  West  Ham  Infirmary  as  a 
cleaner,  and  about  Christmas  was  given 
permanent  employment  there,  now  wearing 
uniform,  and  superannuation  deductions 
being  made  from  her  wages. 

(Jross-examined  by  ilvo?^,  Emily  Brooking 
stated  that  she  had  no  means  of  supporting 
herself  when  she  first  went  to  Leyton,  and 
that  she  had  from  time  to  time  visited  the 
paupers  in  the  Poplar  Schools. 

Avory,  K.C.— The  question  is  whether 
Mrs.  Brooking  has  lost  her  status  of  irre- 
movability in  the  Poplar  Union,  which  it  is 
admitted  existed  up  to  June,  1904.  It  is 
clear  there  has  been  no  abandonment  of  the 
children,  who  are  in  the  Poplar  Schools. 
These  children  have  been  maintained  by 
the  guardians  of  the  Poplar  Union,  and, 
therefore,  under  the  statute  4  <&  5  Will.  4, 
c.  76.  s.  56,  Mrs.  Brooking  has,  through  these 
chilaren,  been  in  receipt  of  relief  ever  since 
she  left  Poplar.  Being  in  receipt  of  relief, 
she  has  not  been  residing  in  the  West  Ham 
Union  in  any  such  manner  as  to  assist  her 
in  acquiring  a  status  of  irremovability 
there.  Ck>nsequently,  for  poor  law  pur- 
poses, she  has  not  been  residing  anywhere 
except  in  the  Poi)lar  Union,  because,  under 
the  statutes,  the  time  during  which  a  person 
has  been  in  receipt  of  relief  cannot  be 
reckoned  for  the  purposes  of  residence; 
Mrs.  Brookingp  not  having  then  since  June, 
1904,  been  residing  anywhere  else,  so  as  to 
assist  her  in  gaining  a  settlement  or  status 
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of  irremovability  in  any  other  place,  has  not 
lost  her  status  of  irremovability  in  Poplar. 

B.  C.  Glen,  contra.— The  fallacy  of  the 
argument  put  forward  on  behalf  of  the 
West  Ham  Guardians  li&s  in  this— that  it 
is  said  that,  before  a  status  of  irremova- 
bility can  be  lost  in  any  place,  there  must 
be  residence  counting  towards  the  acquisi- 
tion of  a  status  of  irremovability  in  another. 
But  an  acquired  status  of  irremovability 
only  exists  while  the  person  physically 
resides  in  the  union  in  which  the  status 
is  acquired,  or  has  temporarily  gone  away 
intending  to  return ;  the  moment  there  is 
an  intention  on  the  part  of  the  person  to 
leave  the  union  in  which  the  status  is 
acquired,  coupled  with  an  actual  leaving, 
the  status  of  irremovability  Is  gone.  There 
was  clearly  an  intention  to  leave  Poplar  on 
the  part  of  Mrs.  Brooking ;  the  fact  of  her 
continuing  chargeable  to  the  Poplar  Union 
is  immaterial.  The  case  is  covered  by  E,  v. 
StapleUm  (1853),  1  EI.  &  Bl.  766.  [He 
referred  also  to  Newark  Union  v.  Glanfcrd 
Brigg  (1877),  2  Q.  B.  D.  522.] 

Avory,  K.C.,  in  reply. — It  is  admitted 
that  Mrs.  Brooking  is  not  acquiring  a  status 
of  irremovability  or  settlement  in  West 
Ham.  Then,  I  argue,  that  so  long  as  a 
person  is  in  that  state  of  **  suspended 
animation,"  he  must  be  deemed  to  retain 
his  former  pasition.  Applying  that  to  this 
ca.se,  Mrs.  Brooking  must  be  aeemod  to  be 
still  irremovable  from  Poplar.  That  dis- 
tin^ishes  this  case  from  R,  v.  Stapleton 
{ym  supra),  [He  also  referred  to  Guudf(yrd 
Union  v.  St,  Olave's  Union  (1872),  25  L.  T. 
803].  [The  Deputy-Chairman  referred  to 
Cambridge  Union  v.  Edmonton  Union, 
[1900]  2  Q.  B.  Ill  ;  64  J.  P.  533.]  The 
question  of  ^^  animus  revertendV*  is  not  in 
point  here.  But  the  point  is,  that  the 
mother  of  the  paupers  has  continued  in 
receipt  of  relief. 

The  Deputy  -  Chairman.  — ^  Judgment 
must  be  entered,  for  the  guardians  of  the 
West  Ham  Union.  The  question  is  whether 
the  widow  has  lost  her  status  of  irremova- 
bility in  the  Poplar  Union,  and  we  do  not 
think  she  has. 

Appeal  allowed,  unih  costs.    Case 
granted. 

Solicitor  for  the  Guardians  of  the  West 
Ham  Union  :  F.  E.  Hilleary. 

Solicitor  for  the  Guardians  of  the  Poplar 
Union :  E.  J.  Marsh. 
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Babr  Moering  and  ICneyn  v.  London 
AND  North  Western  Rail.  Ck). 
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April  7,  1905. 

Barr  Moerino  and  Kneyn  V,  London 
AND  North  Western  Rail.  Co. 

Railways  —  Carriage  of  goods  —  Statement 
of  "  number  and  quantit^r  of  goods  " — 
"  Person  having  any  carriage  or  goods 
Dassing  or  being  upon  the  railway  " — 
Misdescription  —  Demand  —  "Tolls  " — 
"Rates  and  charges  "—Offence— Rail- 
ways Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20),  88.  98,  99. 

The  appdlants^  who  wert  carriers,  delivered 
three  cases  to  one  of  tlie  resjx}ndents' 
servants  with  a  consignment  note 
describing  the  cases  as  hardtoare, 
whereas  in  truth  the  cases  contained 
leather  goods,  brushes  and  toys  resf)ec- 
tivdy  on  which  the  rates  for  conveyance 
were  higher  than  on  hardware.  The 
goods  wotUd  not  have  been  accepted  far 
carriage  if  the  consignment  note  had 
fwt  been  delivered  by  the  appellants,  as 
they  well  knew. 

Held,  that  the  appellants  were  rightly  con- 
victed under  ss.  98,  99  of  the  Eailtoays 
Clauses  Consolidation  Act,  1845,  for 
unlawfully  piving  a  false  account  of 
goods  with  intent  to  avoid  payment  of 
tolls,  as  the  word  *^ tolls"  in  that 
section  included  rates  and  charges,  and 
that  the  demand  mentioned  in  those 
.  sections  was  satisfied  by  the  general  re- 
quirements  according  to  the  ordinary 
course  of  business  by  which  no  goods 
were  received  for  carriage  unless  a 
consignment  note  was  given. 

Case  stated  by  one  of  the  magistrates  of 
the  police  courts  of  the  metropolis,  sitting 
at  the  Worship  Street  Police  Court. 

At  a  court  of  summary  Jurisdiction, 
sitting  at  the  Worship  Street  Police  Court, 
three  several  informations  preferred  by  one 
James  Henry  Pearson  on  behalf  of  the 
respondents  under  ss.  98,  99  of  the  Rail- 
ways Clauses  Consolidation  Act  1845  (8  k 
9  Vict.  c.  ao),  against  the  appellants,  were 
by  consent  of  counsel  for  the  appellants 
and  counsel  for  the  respondents  heard 
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together  before  me  on  the  25th  and  29th 
August,  1904. 

The  said  informations  charged  the  appel- 
lants for  that  they  on  the  7th  July,  1904,  at 
Broad  Street  Koods^  statiou,  within  the 
metropolitan  pouce  district,  being  the  per- 
sons having  the  care  of  certain  goods,  to 
wit,  leather  goods,  passing  upon  and  being 
upon  the  London  and  North  Western  Raif 
way,  did  unlawfully  give  to  the  collector  of 
tolls  for  the  said  company  a  false  account 
of  the  said  goods  with  the  intent  thereby 
to  avoid  i>ayment  of  tolls  in  respect  of 
such  goods  and  contrary  to  the  said  statute. 
And  for  that  they  on  tne  same  date  at  the 
same  place  committed  a  similar  offence 
with  regard  to  other  goods,  viz.,  brushes; 
and  for  that  they  on  the  same  date  and  at 
same  place  committed  a  similar  offence 
with  regard  to  other  goods,  viz.,  toys. 

I  convicted  the  appellants  upon  each  of 
the  said  informations,  and  ordered  the  ap- 
pellants to  pay  a  penalty  of  £10  upon  each 
of  the  said  informations,  and  further 
ordered  them  to  pay  thirty  guineas  costs 
to  the  respondents. 

Upon  the  hearing  of  the  said  informa- 
tions it  was  proved  or  admitted  before  me  : 

(a)  The  appellants  have  for  many  years 
earned  on  business  as  carriers  and  as 
agents  for  importers  of  goods  from  the 
continent,  and  have  for  many  years  sent 
goods  for  conveyance  by  the  London  and 
North  Western  Railway.  The  practice  of 
the  parties  in  these  transactions  was  as 
follows :  The  appellants  when  they  sent 
goods  by  the  saia  railway  made  out  con- 
signment notes  containing  {inter  alia)  the 
description  of  the  goods  sent,  and  delivered 
such  notes  by  their  carmen  to  the  railway 
company's  servants  at  the  goods  station 
where  the  goods  are  received  for  con- 
veyance. Unless  such  consignment  notes 
duly  filled  up  are  sent,  the  railway  com- 
pany declines  to  receive  the  goods  for  con- 
veyance, and  this  fact  was  well  known  to 
the  appellants. 

(b)  The  rates  charged  by  the  railway 
company  for  the  conveyance  of  goods  vary 
in  amount  according  to  the  nature  of  the 
goods  conveyed,  as  the  appellants  knew. 
On  many  prior  occasions  on  which  the 
respondents  had  complained  of  similar  mis* 
descriptions  the  appellants  had  on  demand 

Eaid  the  higher  rates,  or  the    difference 
ad  been  mutually  arranged  between  the 
parties. 

The  appellants  on  the  7th  July,  1904, 
delivered  at  the  Broad  Street  station,  within 
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the  jurisdiction  of  the  Worship  Street  Police 
Court,  three  cases,  amongst  others,  con- 
taining goods  for  conveyance  by  the  London 
and  North  Western  Railway  Company  to 
Birmingham. 

(c)  That  the  appellants'  carman  at  the 
time  he  deliverea  the  said  three  cases  at 
Broad  Street  Station  handed  to  one  of  the 
respondents'  servants  three  consignment 
notes  containing  entries  and  particulars  as 
therein  appear  relating  to  the  said  three 
cases.  Copies  of  the  three  consignment 
notes  so  handed  to  the  respondents  are 
attached  hereto  and  form  part  of  the  case. 

(d)  The  goods  contained  in  the  said  three 
cases  had  prior  to  the  7th  July  been  sent 
by  the  appellants  to  the  Great  Northern 
RjEiilway  Company  for  conveyance  as  "  hard- 
ware," and  the  Great  Northern  Railway 
had  refused  to  take  them  under  that 
description,  and  had  informed  the  appel- 
lants that  it  was  misdescription.  The 
appellants  removed  the  goods  from  the 
premises  of  the  Great  Northern  Railway, 
and  immediately  sent  them  fo  the  London 
and  North  Western  Railway,  as  above 
stated,  with  the  same  misdescription  on  the 
consignment  notes  above  referred  to.  The 
appellants  in  so  describing  the  said  goods 
intended  to  avoid  payment  of  the  rates 
which,  to  their  knowledge,  the  said  railway 
company  was  entitled  to  charge  for  the 
carnage  of  leather  goods,  brushes  and  toys, 
and  the  appellants  so  described  the  said 
goods  as  hardware  in  order  to  secure  their 
conveyance  at  a  lower  rate  per  ton  than  if 
they  had  been  described  according  to  their 
true  description,  and  thus  gave  a  false 
account  of  the  said  goods. 

(e)  The  respondents  had  a  credit  account 
with  the  appellants,  and  in  the  ordinary 
course  of  business  the  amount  due  from  the 
appellants  to  the  respondents  for  the  con- 
veyance of  the  said  cases  to  Birmingham 
was  entered  in  the  respondents'  books  at 
Broad  Street.  The  amount  due  for  the 
carriage  of  the  said  three  cases  was  entered 
in  the  said  books,  in  accordance  with  the 
said  consignment  notes,  as  if  the  said  three 
cases  contained  "hardware."  In  the  ordi- 
nary  course  of  busin&ss  the  account  con- 
taining the  said  entries  and  charges  relating 
to  the  said  three  cases  was  afterwards 
delivered  to  the  appellants. 

(f)  The  said  three  cases  were  in  ordinary 
course  conveyed  to  Birmingham,  and  it  was 
there  discovered  by  the  respondents  that 
none  of  the  said  cases  contained  hardware, 
as  alleged  in  the  column  headed  "  articles  " 
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in  each  of  the  consignment  notes,  but  in 
fact  and  to  the  knowledge  of  the  appel- 
lants the  case  referred  to  in  consignment 
note  16234  contained  /leather  goods"; 
that  referred  to  in  consignment  note  16244 
contained  "  brushes  " ;  and  that  referred  to 
in  consignment  note  16245  contained  ^*  toys," 
and  the  contents  of  each  of  the  said  c^es 
ought  respectively  to  have  been  described 
as  "  leather  goods,"  "brushes,"  and  "  toys." 

(g)  The  rate  of  tolls  payable  under  the 
Railway  Classification  Book  and  the  Rate 
Book  by  the  appellants  to  the  respondents 
in  respect  of  the  conveyance  from  the 
Broad  Street  Station  to  Birmingham  of 
"hardware"  is  26«.  per  ton.  of  "leather 
goods"  is  £2  C«.  lOd.  per  ton,  of  "  brushes  "  is 
£1  Us.  2rf.  per  ton,  and  of  "toys"  is 
£1  148.  2ci.  per  ton.  These  rates  were  well 
known  to  the  appellants. 

Upon  behalf  of  the  appellants  it  was 
contended  before  me  that  under  ss.  98.  99 
of  the  Railways  Clauses  Consolidation  Act, 
1845,  the  appellants  were  not  liable  to  any 
])enalty  unless  the  railway  company  had 
first,  in  accordance  with  such  sections,  made 
a  demand  upon  the  consignor  for  an  account 
of  the  goocis,  and  that  the  respondents  in 
the  present  case  had  made  no  such  demand, 
and  that  each  of  the  said  informations 
should  therefore  be  dismissed. 

Upon  behalf  of  the  respondents  it  was 
contended  (1)  that  as  regards  the  offences 
alleged  in  these  informations  it  was  not 
necessary  for  the  railway  company  to  make 
such  demand  ;  and  (2)  that  if  anv  such 
demand  was  necessary,  then  that  the  fact 
(in  accordance  with  the  regular  practice 
and  well  known  to  the  appellants)  tnat  the 
goods  would  not  have  been  received  by  the 
railway  company  unless  a  consi^ment 
note  containing  the  necessary  particulars 
had  been  handed  to  the  railway  company 
constituted  a  sufficient  demand  within  the 
meaning  of  the  section. 

I  was  of  opinion  that  it  was  necessary 
that  a  demand  should  be  made  for  the 
account,  and  that  no  specific  demand  had 
been  made  in  either  of  these  cases,  but  I 
was  further  of  the  opinion  that  the  demand 
was  satisfied  by  the  general  requirements 
according  to  the  ordin.ary  course  of  busi- 
ness that  the  consignors  should  hand  to  the 
respondents  the  consignment  notes  stating, 
amongst  other  particulars,  what  the  cases 
contained,  and  that  the  delivery  by  the 
appellants  and  the  taking  by  the  respon- 
dents of  the  consignment  notes  under 
the  circumstances  hereinbefore  mentioned 
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showed  that  a  demand  had  been  made  by 
the  railway  cora|)any  sufficient  to  comply 
with  the  requirements  of  the  statute. 
Under  these  circumstances  I  hold  that  a 
demand  had  been  made,  and  I  convicted 
the  appellants  as  hereinbefore  mentioned. 

The  questions  of  law  for  the  opinion  of 
the  honourable  court  are:  (1)  Whether  it 
was  necessary  for  the  respondents  to  prove 
that  they  had  made  a  demand  for  the 
account  of  the  goods  delivered  to  the 
respondents  as  above  mentioned  ;  and  (2) 
if  such  demand  was  necessary,  whether, 
under  the  circumstances  hereinbefore  set 
out,  I  was  right  in  holding  that  the  respon- 
dents had  made  a  demand  for  the  account 
sufficient  to  comply  with  the  requirements 
of  ss.  98,  99  of  tne  Railways  Clauses  Con- 
solidation Act,  1845. 

The  Railways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  provides  : 

Section  98. — "Every  person  being  the 
owner  or  having  the  care  of  any  carriage  or 
goods  passing  or  being  upon  the  railway 
shall,  on  demand,  give  to  the  collector  of 
tolls,  at  the  place  wncre  he  attends  for  the 
purpose  of  receiving  goods  or  of  collecting 
tolls  for  the  part  of  the  railway  on  which 
such  carriage  or  goods  may  have  travelled 
or  be  about  to  travel,  an  exact  account  in 
writing  signed  by  him  of  the  number  or 
quantity  of  goods  conveyed  by  any  such 
carriage,  and  of  the  point  on  the  railway 
from  which  such  carriage  or  goods  have 
set  out  or  are  about  to  set  out,  and  at  what 
lK)int  the  same  are  intended  to  be  unloaded 
or  taken  off  the  railway ;  and  if  the  gofxls 
conveyed  by  any  such  carriage,  or  brought 
for  conveyance  as  aforesaid,  be  liable  to  the 
payment  of  different  tolls,  then  such  owner 
or  other  person  shall  specify  the  respective 
number  or  quantities  tnereof  liable  to  each 
or  any  of  such  tolls." 

Section  99.—"  If  any  such  owner  or  other 
such  [Xirson  fail  to  give  such  account,  or  to 
produce  his  way-bill  or  bill  of  lading,  to  such 
collector  or  other  officer  or  servant  of  the 
company  demanding  the  same,  or  if  he  give 
a  false  account,  or  if  he  unload  or  take  off 
any  part  of  his  lading  or  goods  at  any  other 
place  than  shall  be  mentioned  in  such 
account,  with  intent  to  avoid  the  payment 
of  any  tolls  payable  in  respect  thereof,  he 
shall  for  every  such  offence  forfeit  to  the 
company  a  sum  not  exceeding  ten  pounds 
for  every  ton  of  goods,  or  for  any  parcel  not 
exceeding  one  hundredweight^  and  so  in 
proportion  for  anv  less  quantity  of  goods 
than  one  ton,  or  for  any  parcel  exceeding 
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one  hundredweight,  (as  the  case  may  be) 
which  shall  be  upon  any  such  carriage;  ana 
such  penalty  shall  be  in  addition  to  the 
toll  to  which  such  goods  may  be  liable." 

Danckwerts,  K.C.  (with  him  Ka0fM\  for 
the  appellants.  —  The  question  here  arises 
whether  the  appellantu  have  been  rightly 
convicted  under  ss.  98,  99  of  the  Railway 
Clauses  Consolidation  Act,  1845.  I  am  not 
here  to  defend  the  obviously  improper  con- 
duct of  the  appellants,  but  it  is  contended 
tho>r  have  committed  no  offence  under  these 
sections.  Those  sections  refer  to  "tolls,"  • 
which  must  not  be  read  to  include  rates  and 
charges.  They  refer  to  a  ciise  where  a  man 
sends  his  own  truck  or  carriage  upon  the 
railway  and  not  the  actual  carriage  of  the 
goods  by  the  railway  in  their  own  tnicks. 
"  Rates  is  the  correct  technical  word  for 
such  carriage  of  goods  as  is  seen  by 
s.  14  of  the  Regulation  of  Railways 
Act,  1873.  Also  on  p.  893  of  the  book 
kept  under  the  Railway  and  Canal  Traffic 
Act,  1894,  are  set  out  the  "rates  and 
charges"  which  the  London  and  North 
Western  Railway  Company  are  entitled  to 
demand.  Section  87  of  the  Act  of  1845 
refers  to  "  tolls  "  payable  when  one  company 
has  running  powers  over  the  line  belonging 
to  some  other  company.  In  s.  92  "  charges 
and  "  tolls  "  are  contrasted  :  "  It  shall  not 
bo  lawful  for  the  company  at  any  time  to 
demand  or  take  a  greater  amount  of  toll  or 
make  any  greater  cnarge  for  the  carriage  of 
passengers  or  ^oods  than  they  are  by  thb 
and  the  special  Act  authorised  to  de- 
mand ...  Section  97  has  been  constinicd 
by  the  Court  of  Exchequer  in  WaHis  v.  Lon- 
don  and  South  Western  Bail,  Co.  (1870).  L.  R. 
5  Ex.  62,  where  Kelly.  C.B.,  held  that  it 
referred  to  "tolls"  in  the  narrow  sense  as 
not  including  rates  and  charges  for  the  con- 
veyance of  goods  as  carriers.  In  Cale- 
donian Bail,  Co.  V.  Guild  (1873)  1  Sess. 
Cas.  (4th  ser.)  198,  Lord  Shand  dis- 
approved of  Wallis  v.  London  and  South 
Western  Bail.  Co.,  supra^  but  that  was  an 
obiter  dictum  and  the  case  is  binding  on 
this  court.  He  also  referred  to  Brown  v. 
Great  Western  Bail.  Co.  (1882),  9  Q.  B.  D.  744, 
and  the  judgment  of  the  Lord  President 
in  Peebles  v.  Caledonian  Bail.  Co.  (1875), 
2  Sess.  Cas.  (4th  ser.),  at  p.  346.  Further,  the 
appellants  in  this  case  do  not  come  under 
the  description  given  in  the  opening  words 
of  s.  98.  They  are  not  the  owner  or  persons 
having  the  care  of  any  carriace  or  goods 
passing  or  being  upon  the  railway.  That 
can  occur  where  a  man  uses  the  railway 
with  his  own  carriage  and  carries  his-Qwn         j 
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goods,  or  where  some  other  carrier  uses  the 
line  for  the  purpose  of  carrying  the  goods. 
He  is  the  ])erson  who  has  the  care  of  them, 
or  thirdl)r  it  can  apply  where  one  railway 
company  is  carrying  on  its  own  trains  along 
anotiier  company's  railway.    It  is  for  those 
states  of  things  that  this  section  is  intended. 
There  is  no  power  to  give  anything  but  the 
number  and  quantity  of  the  goods.    Then 
the  words  "conveyed  by  such    carriage" 
which  "  has  travelled  or  is  about  to  travelon 
the  railway."    Those  words  are  not  appro- 
priate  to    the  ordinary  case  of  some  one 
sending  g<x)ds  to  the  railway  station,  to 
their  station,  where  the  railway  company 
can    do   as    they  i)lease   with    the  goods, 
provided    they   arrive   at    their    destina- 
tion.   It   was  suggested   that   the   words 
"brought  for  conveyance"  later  on  in  the 
section  can  only  cover  goods  brought  to  the 
rail  way  company  as  carriers.    The  words  are 
ambiguous,  they  may  cover  that  case,  but, 
having  regard  to  the  section,  what  they  do 
cover  is  where  a  person  brings  to  the  rail- 
way the  goods  he  himself  is  going  to  carry. 
The  section  is  intended  to  apply  where  the 
consignment  is  not  homogeneous.  The  words 
"  conveyed  by  any  such  carriage"  must  mean 
carriage  upon  the  railway  and  belonging, 
not  to  the  railway  company,  but  somebody 
else,  like  a  coal  wagon  nowadays.    Secondly, 
there  has  been  no  demand  of  any  sort  or 
kind  in  reference  to  these  goods,  the  goods 
must  be  on  the  railway  before  the  demand 
can  be  made.    There  can  be  no  "failure" 
without  a  "  demand."    Section  99  refers  to 
the  account  the  man  is  bound  to  give  and 
not  to  what  he  volunteers.    It  must  be 
an  account  signed  by  the  i)erson.      Here 
there  is  no  signature  at  all,  and  further,  the 
account,  as  far  as  the  description  of  the 
goods  is  concerned,  is  not  what  is  required 
by  8. 98  at  all.    All  they  were  bound  to  give 
under  s.98  was  the  number  or  quantity.    If 
the  consignment  note  here  was  false,  it  was  a 
work  of  supererogation.      If  it  had  been 
false  with  regard  to  number  or  quantitv, 
then  the  appellants  would  have  been  liable 
to  the  penalty  supposing  the  other  condi- 
tions were  satisfiea,  which  it  is  submitted 
they  were  not.     Finally,  this  section  does 
not  apply  where  the  company  is  a  carrier. 
These  companies  have  reccivmg  offices  all 
over  London.      Assuming  goods  arc  sent 
there  with  a  false  consignment  note,  it  does 
not  come  under  this  section.      One  has  to 
give  "  the  point  on  the  railway  from  where 
such  carriage  or  goods  have  set  out  or  arc 
about  to  set  out."      That  must  mean  the 
goods  are  upon   the  railway.     For  these 
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reasons  it  is  submitted  the  conviction  can- 
not be  sustained. 

M,  Sheamian,  K.C.  (with  him  J.  P. 
Grain\  for  the  respondents,  was  not  called 
on  to  argue. 

Alveustone,  L.C.J.  —  We  need  not 
trouble  you  Mr.  Shearman.  Upon  the 
point  raised  in  the  case  with  whicn  I  will 
deal  first,  that  there  need  be  no  demand, 
which  in  my  opinion  does  not  arise,  and 
that  the  demand  has  been  satisfied  by  what 
has  been  done  here,  I  have  no  doubt  what- 
ever. I  will  not  refer  to  the  facts  again, 
because  Mr.  Danckwerls  has  most  properly 
said  he  did  not  justify  them,  of  the  goods 
having  been  sent  to  one  railway  company 
and  afterwards  sent  to  the  London  and 
North  Western  Railway  Company,  having 
been  refused  by  the  Great  Northern  Kail  way 
Company,  and  in  this  case  the  person  having 
the  care  of  the  goods  knowingly  made  a 
false  account  to  the  railway  company  for 
the  purpose  of  getting  the  goods  carried  at 
a  lower  rate.  If  the  mf\)or  point,  w^hich  I 
am  coming  to  in  a  moment,  is  not  good,  if 
the  section  applies,  the  learned  magistrate 
has  held  that  a  person  who  anticipates  a 
question  and  gives  a  false  account,  knowing 
an  account  has  to  be  given,  is  liable  under 
the  section.  Here  there  really  has  been  an 
implied  demand,  because  the  magistrate 
finds  as  a  fact  the  goods  would  not  be 
received  without  the  paper,  therefore  the 
paper  really  is  delivered  m  reply  to  what  I 
may  call  a  standing  inquiry.  But  the 
magistrate  has  thougfit  under  those  circum- 
stances the  words  "giving  a  false  account" 
are  satisfied,  and  that  the  offence  was  coin - 
mittcd  under  the  section.  In  my  opinion, 
the  line  of  argument  taken  by  the  magis- 
trate was  rigtit.  In  my  judgment,  for 
reasons  which  I  will  explain  in  a  moment, 
it  is  not  necessary  at  that  moment  that  the 
goods  shall  be  upon  the  railway.  I  doubt 
whether  any  demand  is  necessary  if  a  false 
account  is  tendered,  certainly  it  is  not 
necessary  in  a  case  in  which  the  goods 
would  not  have  been  received  unless  the 
paper  had  been  handed  in.  Therefore  upon 
the  points  raised  by  the  magistrate,  I  have 
no  doubt  whatever  the  conviction  was 
right.  In  that  state  of  things,  we  have 
listened  to  a  most  interesting  argument  by 
Mr.  Daiickwerts9ki\d  a  most  refreshing  argu- 
ment. Nothing  §ivcs  me  greater  pleasure 
than  to  listen  to  his  arguments,  because  for 
a  few  moments  I  feel  really  young  again, 
and  I  have  been  taken  back  to  the  piiths 
which  really  interested  one  in  one's  early 
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days  at  the  bar.  The  only  criticism  I  have 
to  make  as  to  Mr.  Danckwerts^  argument  is 
that  he  has  completely  overlooked  the  words 
of  the  section, '  There  are  two  of  the  group 
of  sections  numbered  86  to  107,  no  one  who 
has  ever  studied  these  sections  can  have 
any  doubt  that  in  some  cases  the  word 
"  tolls  "  is  used  in  a  limited  sense.  In  some 
cases  it  must  be  used  in  a  more  extended 
sense.  That  Mr.  Danckwerts  has,  of  course, 
not  for  a  moment  disputed.  He  has  argued, 
for  reasons  I  will  deal  with  in  a  moment, 
that  under  s.  98  they  must  be  dealt  with  in 
a  limited  sense.  I  only  refer  of  course  to 
the  interpretation  clause,  which  shows 
"  tolls''  may  be  used  in  the  wider  sense  as 
iiicluding  rates  and  charges.  I  further  agree 
with  Mr.  Danckwerts  that  technically  the 
expression  which  wa«  ordinarily  used  before 
1845  and  since  and  in  the  later  Acts  for 
charges  and  carriage  of  goods,  are  rates  and 
charges  such  as  are  referred  to  in  those  later 
Acts.  In  this  group  of  sections,  86  to  107, 
taking  98  and  99,  is  it  reasonable  they 
should  only  be  limited,  and  do  the  words 
apply  only  to  the  people  who  are  using  the 
railway  for  carriage  of  goods  in  their  own 
wagons  or  trucks  or  another  railway  com- 
pany using  that  line  of  railway  for  passing 
these  trucks  along,  which  occurs  thousands 
and  thousands  of  times  every  day,  as  Mr. 
Danckwerts  has  properly  put,  under  running 
powers,  through  rates  and  a  number  of 
different  circumstances  which  are  almost 
countless  in  their  variety  1  Now  that  it 
would  be  curious  if  the  section  were  so 
limited,  I  think  is  plain,  but  that  is  no 
answer  if  Mr.  Danckwerts  has  made  good 
his  argument.  Let  us  read  the  words  of 
the  section,  which  I  have  watched  most 
carefully  and  attentively,  and  Mr.  Danck- 
werts^ argument  does  not  deal  with  it  in  my 
opinion.  "Every  person  being  the  owner 
or  having  the  care  of  any  carriage  or  goods 
passing  or  being  upon  tne  railway  shall,  on 
demand,  give  to  the  collector  of  tolls,  at  the 
place  where  he  attends  for  the  purpose  of 
receiving  goods.  .  ,  ."  Now  in  the  sense  Mr. 
Danckwerts  has  been  arguing  the  man  who 
collects  the  tolls  never  receives  the  goods  at 
all.  He  may  possibly  be  said  to  receive  the 
truck,  though  that  would  be  rather  a 
strained  meaning;  but  certainly  where  the 
railway  company  or  say  the  Great  Northern 
Railway  runs  over  the  London  and  North 
Western  Railway  under  what  I  will  call  the 
toll  clause,  the  running  power  clause,  with 
its  own  engine,  it  would  not  be  even  true 
to  say  the  collector  in  that  case  receives 
the  truck.      Therefore    it    is  quite   plain 

270- 


69  Jf.  P.  233. 

to  my  mind  the  opening  words  of  this 
section  contemplate  a  case  where  the  person 
going  to  collect  the  money  receives  the 
goods,  or  in  other  words,  those  words  are 
only  ai)plicable  in  that  part  of  the  section 
to  the  case  of  a  man  who  is  receiving  the 
goods,  and  no  part  of  Mr.  Danckwerts*  a^rgVL- 
ment  touched  that  construction  as  to  what 
those  words  should  mean.  But  let  us  see 
whether  the  other  words  of  the  section  do 
not  confirm  that  view.  The  person  who  is 
the  owner  of  the  goods  is  to  give  an  exact 
account  in  writing  signed  by  him  of  the 
number  and  quantity  of  the  goods.  I  quite 
agree  the  words  "conveyed  by  any.  such 
carriage"  are  applicable  mainly,  as  I 
pointed  out  further,  according  to  Mr. 
Danckwerts*  view  to  the  case  of  a  person 
who  was  bringing  a  truck  load  of  goods 
which  contains  what  I  called  mixed  con- 
signments. But  when  we  come  to  the  last 
words  the  meaning  of  the  earlier  words 
which  I  called  attention  to  is  made  even 
more  abundantly  clear,  "  and  if  the  goods 
.  .  .  brought  for  conveyance  ...  be  liable 
to  the  payment  of  different  tolls  then  such 
owner  or  other  person  shall  specify  the  res- 
pective numbers  or  quantities  thereof  liable 
to  each  or  any  of  such  tolls.*'  That  in  my 
opinion  clearly  points  to  the  position  of  a 
person  who  brings  coods  for  conveyance 
which  are  liable  to  different  tolls,  thereby 
diflferent  rates  of  charge.  Now  Mr.  Danck- 
werts supported  his  argument  by  saying 
that  the  demand  in  this  case  or  the  infor- 
mation in  this  case  was  what  a  man  need 
not  have  given.  Was  that  sol  If  it  is  a 
mixed  parcel,  as  Mr.  Danckwerts  described 
it,  what  is  to  be  given  is  not  only  the  num- 
ber and  the  character  but  the  number  and 
the  quantity  of  the  goods,  in  other  words, 
it  means  the  character  of  the  goods  must 
be  given,  or  else,  saying  I  have  got  twenty 
barrels  and  forty  cases  but  without  saying 
what  the  twenty  barrels  and  forty  cases 
contain,  would  not  show  whether  they  were 
or  not  to  be  liable  to  each  of  any  such  tolls. 
We  know,  of  course,  that  the  tolls  vary 
with  regard  to  the  goods  as  well  as  the 
rates,  therefore  it  is  perfectly  obvious  that 
the  section  when  construed  fairly  and  pro- 
perly is  a  section  out  of  this  group  in  which, 
in  my  opinion,  fairly, "  tolls  "  cannot  be  used 
in  the  narrower  sense  which  Mr.  Danckwerts 
contended  for  before  us.  I  am  well  aware 
there  are  sections  in  which  tolls  can  only  be 
used  in  the  narrower  sense  as,  for  instance, 
in  the  milestone  clause.  It  is  quite  plain  a 
milestone  clause  cannot  be  usea  to  diffei^en- 
tiate  for  this  purpose  so  as  to  includ^-^rhat        j 
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I  may  call  rates  and  charges.  But  I  desire 
to  say,  although  I  am  bound  by  the  case  of 
Walks  in  this  court,  if  the  case  of  Wcdlis 
ever  does  come  to  be  reviewed  by  the  Court 
of  Appeal,  I  think  it  will  require  to  be  con- 
sidered whether  it  is  right.  It  was  a  very 
peculiar  case  because  the  lien  was  attempted 
to  be  placed  against  goods  coming  either 
from  a  foreign  consignor  or  consignee,  I  do 
not  exactly  remember  which,  but  there  was 
a  foreign  element  in  the  case.  It  was  a 
curious  case  in  that  respect,  but  taking  it 
as  binding  on  me,  I  am  bound  to  say  if 
the  question  arose  before  me  under  s.  97, 
"tolls"  do  not  include  rates  and  charges. 
I  think  no  part  of  that  argument  can  be 
applied  under  ss.  98,  99,  and  therefore  upon 
the  very  interesting  point  upon  which  Mr. 
Banckwerts  illuminated  our  minds  with  re- 
gard to  the  meaning  of  this  section,  I  am  of 
opinion  the  objection  does  not  prevail.  I 
have  dealt  with  it  although  it  was  not  taken 
in  the  court  below,  or  even  indicated  in  the 
remotest  way  in  the  case.  If  it  had  been 
what  I  must  call  a  root  objection  to  this 
conviction  we  should,  of  course,  have  given 
eflFect  to  it.  In  ray  opinion,  this  appeal 
must  be  dismissed. 

Kennedy,  J.— I  am  of  the  same  opinion, 
and  I  confess  with  all  deference  to  the  very 
ingenious  and  interesting  argument  we 
have  heard,  it  seems  to  me  to  be  a  clear 
case.  The  subject  of  the  proceedings  be- 
fore the  magistrate  was,  according  to  his 
finding  in  the  «ise,  the  dishonest  sending 
of  gocSs  under  a  misdescription  by  rail,  the 
misdescription  being  given  by  the  sender  of 
the  goods  no  doubt  for  the  purpose  of  not 
paying,  the  person  proceeded  against  here 
not  wishing  to  pay  the  rate  which  he  would 
have  had  to  pay  if  the  goods  had  been 
truly  described.  The  point  which  was 
raised,  as  appears  by  the  ca.se,  was  that, 
whereas  the  statute  for  certain  purposes 
unquestionably  requires  a  demand,  there 
had  been  nothing  which  the  magistrate  was 
entitled  to  treat  as  such  a  demand,  that  is, 
a  demand  in  satisfaction  of  the  require- 
ments of  the  statute  proved  on  behalf  of 
the  prosecution.  Speaking  for  myself,  I 
still  think,  not  merely  of  course  that  it  is 
the  more  reasonable  view,  because  all  we 
have  to  see  is  what  Parliament  has  done  ; 
but  still  if  there  be  an  unreasonable  view 
and  a  reasonable  view  which  can  be  put 
upon  a  section,  it  is  not  unrea.sonable  to 
prefer  the  rea.sonable  to  the  unreasonable 
construction.  Here  the  mai^istrate  has  in 
fact  held,  and  I  think  rightly  held,  if  it  is 
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necessary,  that  under  these  circumstances 
there  was  a  demand  because,  according  to 
the  usage  well  known  of  the  particular  per- 
sons proceeded  against  here  oy  their  send- 
ing the  goods  by  this  railway,  the  railway 
company  would  require  the  production  of 
the  account  which  is  here  impeached,  or  an 
account  of  that  nature  before  the  goods 
would  be  accepted  for  carriage.  I  merely 
wish  to  add  this  for  myself.  I  wish  to  hold 
myself  free  if  the  question  ever  arises  to 
say  that  the  word  **  demand "  in  s.  99  on 
the  question  of  where  the  offence  is  created 
applies,  no  doubt,  to  a  procedure  in  which 
the  party  proceecled  against  was  sought  to 
be  made  liable  for  failing  to  give  an  account, 
and  it  would  be  tp  my  mind  unreasonable 
and  unjust  that  the  mere  failure  to  deliver 
an  account  and  a  correct  account  should 
render  a  i)er8on  liable  to  a  penalty  if  there 
has  been  no  request  for  it.  But  where  it 
goes  on  to  say,  "  or  if  he  give  a  false 
account,"  it  does  seem  to  me  to  be  unrea- 
sonable to  say  that  there  must  be  an  express 
demand  when  the  necessity  or  indeea  the 
opportunity  for  demand  is  taken  away  by 
the  act  of  the  person  acting  fraudulently, 
who  says,  "  Here  is  an  account  which  I  am 
prepared  to  give  under  s.  98 — the  exact 
account."  I  am  not  prepared  to  say  that  the 
demand,  supposing  it  had  been  the  first  occa- 
sion of  sending  any  goods,  would  have  been 
necessary  if  the  person  who  might  be  taken  in 
this  case  to  do  what  everybody  is  supposed 
to  do,  namely,  to  know  what  is  required 
by  the  Act  of  Parliament  instead  of  waiting 
to  be  asked  by  the  collector  at  his  receiving 
place :  "  Give  me  the  account  required  by 
the  law,"  says,  "Here  is  the  account  re- 
quired by  the  law,"  and  to  say  if  he  does 
that  he  cannot  be  held  liable  for  the  falsity 
of  that  account,  seems  to  my  mind  not  a 
reasonable  construction  of  the  terms  of  the 
Act  of  Parliament.  It  is  an  account  which 
must  be  exact,  which  he  cannot  be  punished 
for  not  giving  or  for  failure  to  give,  unless 
it  is  asKed  for;  but  if  he,  so  to  speak, 
renders  the  demand  absurd  because  the 
man  hands  it  to  him  before  any  demand  is 
made,  it  seems  none  the  less  an  account 
given  which,  if  false,  as  this  account  was, 
is  one  in  respect  of  which  a  penalty  might 
be  inflicted.  As  to  s.  98,  without  going  all 
over  it  or  covering  the  ground  again  which 
my  lord  has  covered  or  which  has  been 
covered  by  anything  that  has  been  said,  it 
seems  to  me  unless  one  heard  the  argument 
it  would  have  been  difficult  to  see  words 
that  more  aptly  apply  to  the  circumstances 
of  this  case,  because  not  only  the  interpre- 
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tation  clause,  but  I  think  by  the  express 
words  of  this  clause,  though  it  may  be  dif- 
ferent in  other  sections,  the  clause  deals 
with  a  receipt  by  a  collector  of  tolls  for 
goods  at  a  receiving  place,  and  secondly, 
describes  them  as  goods  conveyed  by  car- 
riage, which  would  be  no  doubt  somebody 
else's  carriage,  and,  "or  brought  for  con- 
veyance," in  which  these  goods  were  brought 
to  the  receiving  places  and  were  received 
and  placed,  and  are  i^oods  which  are  liable 
to  the  payment  of  different  tolls,  seems  to 
me  to  apply  at  any  rate  quite  as  much  to 
goods  sent  as  these  were  in  a  different  case 
— to  goods  which  may  be  in  one  complete 
package  in  a  carriage  which  the  person  who 
brings  them  in  a  carriage  wishes  them  to  be 
conveyed  in  on  the  line.  It  seems  to  me 
impossible  to  say  that  the  account  which  is 
to  be  given  was  not  the  account  that  was 
requir^  for  the  adjustment  of  tolls  included 
here,  as  it  clearly  does  so,  according  to  the 
sections — the  payment  may  be  called  actual 
rates  or  charges  for  conveyance  of  goods  on 
the  line.  It  appears  to  me  on  that  ground 
the  conviction  was  right. 

Ridley,  J. — I  am  of  the  same  opinion.  I 
wish  to  say  that  uiK)n  the  finding  of  the 
magistrate  that  a  demand  was  necessary,  I 
am  not  satisfied  at  all  that  it  was  necessary 
in  the  events  which  happened  in  this  case, 
where  the  person  in  question  has  given  the 
false  account.  I  am  not  prepared  to  say  I 
agree  with  that  finding.  I  am  much  dispased 
to  agree  with  the  judgments  of  my  lord 
and  my  brother  Kennedy  to  the  effect  that 
in  such  a  case  it  is  not  necessary  to  prove  a 
specific  demand.  On  the  rest  of  the  case  I 
agree  with  the  judgments  that  have  been 
given  and  I  do  not  think  I  can  usefully  go 
over  the  ground  again. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Goldberg 
Barrett  <fe  Newall. 

Solicitor  for  the  respondents:  C.  de  J. 
Andrewes. 
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Rex  v.  Johnson  and  Other  JJ. 

Licensing  Acts— Order  of  local  authority 
giving  an  exemption  from  closing  in 
respect  of  certain  trades— Ctfr^torart — 
Licensing  Act,  1872  (35  «fe  36  Vict, 
c.  94),  s.  26— Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  s.  32. 

From  1874  there  had  been  an  order  of  the 
county  licensing  committee  declaring 
Up ton-on- Severn  to  be  a  populous  place^ 
and  the  licensed  premises  toere  accord- 
ingly closed  from  11  p.m,  till  6  a.m. 
In  1902  the  county  licensing  committee 
revoked  su^h  order  in  the  case  of  Upton- 
on-Se^yem.  On  June  l^th  tufo  justices^ 
after  hearing  evidence  to  the  eject  that 
it  was  desirable  to  make  an  order  for 
the  exemption  from  closing  under  s.  26 
of  the  Licensing  Act,  1872,  for  the 
axicommodatuyn  of  a  considerable  num- 
ber of  persons  following  lawful  trades 
and  callings  m  the  immediate  neigh- 
bourhood of  the  said  premises,  pur- 
ported to  make  an  order  under  such 
section  applying  to  all  the  licensed 
houses  in  the  district 

Held,  that  the  justices  had  exceeded  their 
jurisdiction  by  making  such  order 
without  hearing  the  emdeiice  contem- 
plated by  s.  26,  and  that  such  order 
cotdd  therefore  be  quashed  by  certiorari. 

Rule  nisi  for  a  writ  of  certiorari  obtained 
by  Samuel  Thomeley,  clerk  of  the  peace  for 
the  county  of  Worcester,  acting  on  behalf 
of  the  standing  joint  committee  of  the 
county  of  Worcester,  to  bring  up  and  quash 
an  order  made  by  justices  acting  in  and  for 
the  Upton-on-Severn  petty  sessional  divi- 
sion of  Worcestershire  purporting  to  act 
as  the  local  authority  under  s.  26  of  the 
Licensing  Act,  1872. 

The  facts  of  the  case  were  as  follows : 

In  the  year  1874  the  county  licensing 
committee  had  declared  by  order  under 
s.  32  of  the  Licensing  Act,  1874  (37  <k  38  Vict, 
c.  49),  the  town  of  U  pton-on-Sevem  to  be 
a  populous  place,  and  consequently  the 
licensed  houses  in  that  district  were  closed 
at  such  hours  as  were  applicable  to  a 
populous  place  under  s.  3  of  the  same  Act.  |(j|p 
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Such  order  was  annually  renewed  until 
1902,  when  it  was  revoked  by  the  county 
licensing  committee.  On  June  16th,  1904, 
application  was  made  by  twelve  licence- 
holders  of  the  said  town  of  Upton-on- 
Severn  to  two  justices  sitting  as  the  local 
authoritv  for  the  licensing  district  under 
s.  26  of  the  Licensing  Act,  1872  (35  k 
36  Vict  c.  94),  for  orders  for  exemption 
from  closing  in  respect  of  certain  trades 
between  the  hours  or  10  p.m.  and  11  p.m. 

The  justices  in  their  affidavit  said  they 
heard  evidence  in  support  of  the  applica- 
tion to  the  effect  that  it  was  desirable  to 
make  the  said  orders  for  the  accommoda- 
tion of  a  considerable  number  of  i)ersons 
following  lawful  trades  and  callings  in  the 
immediate  neighbourhood  of  the  said  pre- 
mises. They  further  said  they  considered 
each  application  on  its  own  merits  and 
granted  the  orders  asked  for,  and  arrived  at 
these  conclusions  in  the  exercise  to  the  best 
of  their  abilities  of  their  administrative 
functions  as  the  local  authoritv  aforesaid. 

They  further  affirmed  that  they  had  acted 
throughout  with  Itonafdea.  verily  believing 
that  they  had  power  to  make  the  said  order 
and  come  to  the  said  conclusions  under 
.s.  26  of  the  Licensing  Act,  1872,  and  they 
made  the  order  soleljr  upon  the  ground  that 
they  were  satisfied  with  the  evidence  called 
before  them  and  were  not  influenced  in  any 
way  by  other  considerations. 

They  submitted— 

That  the  order  complained  of  was  good 
in  law. 

That  they  had  heard  and  determined  the 
applications. 

That  the  standing  joint  committee  of  the 
county  of  Worcester  were  not  persons 
aggrieved  by  the  said  orders  and  iiad  no 
locus  standi  to  apply  for  a  writ  of  ce7-tiarari 
or  mandamus. 

That  no  writ  of  certiorari  or  mnndamus 
could  be  issued  against  them. 

The  Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  provides : 

Section  26.— "The  local  authority  of  any 
licensing  district,  upon  the  production  of 
such  evidence  as  such  authority  may  deem 
sufficient  to  show  that  it  is  necessary  or 
desirable  so  to  do  for  the  accommodation 
of  any  considerable  number  of  persons 
attending  any  public  market,  or  following 
any  lawful  trade  or  calling,  or  attending 
any  theatre^  may  grant,  if  such  authority 
think  fit,  to  any  licensed  victualler  or 
licensed  keeper  of  a  refreshment  house, 
in  respect  of  premises  in  the  immediate 
neighbourhood  of  such  market,  or  of  the 
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place  where  the  persons  follow  such  lawful 
trade  or  calling,  or  of  any  such  theatre,  an 
order  exempting  such  person  from  the  pro- 
visions of  this  Act  with  respect  to  the 
closing  of  his  premises  on  such  days  and 
during  such  time,  except  between  the  hours 
of  one  and  two  of  the  clock  in  the  morn- 
ing, as  may  be  specified  in  such  order. 

"  The  holder  of  an  order  under  this  sec- 
tion shall  not  be  liable  to  any  penalty  for 
not  closing  his  premises  on  such  days  and 
during  such  time  as  mav  be  specified  in 
such  order;  but  he  shall  not  oe  exempt 
from  any  other  penalty  under  this  or  any 
other  Act  or  otherwise. 

"A  notice  in  such  form  as  may  be  pre- 
scribed by  the  local  authority,  stating  the 
days  and  hours  during  which  the  premises 
are  permitted  to  be  open  under  such  order  of 
exemption  shall  be  affixed  and  kept  affixed  in 
a  conspicuous  position  outside  the  premises ; 
and  if  the  holder  of  the  order  of  exemption 
make  default  in  affixing  or  in  keeping 
affixed  such  notice  in  inanner  afore.said, 
during  any  part  of  the  time  for  which  his 
exemption  is  granted,  he  shall  be  liable  to 
pay  a  penalty  not  exceeding  five  pounds. 

"  Every  such  person  who  keeps  affixed  to 
his  premises  anv  such  notice  when  he  does 
not  hold  an  order  under  this  section,  shall 
be  liable  to  a  penalty  not  exceeding  ten 
pounds. 

"Any  such  local  authority  as  aforesaid 
may  at  any  time,  if  it  seem  fit  to  them, 
withdraw  an  order  under  this  section,  or 
alter  the  same  by  way  of  extension  or  re- 
striction, as  such  authority  may  deem 
necessary  or  expedient,  so  however  as  not 
to  render  any  i)erson  liable  to  anv  penalty 
for  anything  done  under  such  ordey  before 
the  holder  was  informed  of  such  withdrawal 
or  alteration. 

"The  following  persons  and  bodies  of 
persons  shall  be  deemed  to  be  local  autho- 
rities of  licensing  districts  for  the  purposes 
of  this  Act ;  that  is  to  say, 

"(1)  In  the  metropolitan  police  district, 
the  commissioner  of  police  for  the  metro- 
polis, subject  to  the  approbation  of  one  of 
her  Majesty's  principal  Secretaries  of  State  : 

"(2)  In  the  city  of  London  and  the 
liberties  thereof,  so  far  as  they  are  not  in- 
cluded in  the  metropolitan  police  district, 
the  commissioner  of  city  police,  subject  to 
the  approbation  of  the  lord  mayor  of  the 
said  city ; 

"(3)  In  any  other  place,  two  iustices  of 

e  oeace  in  petty  sessions  assembled." 
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The  Licensing  Act,  1874  (37  &  38  Vict, 
c.  49),  8.  32,  provides  : 

"'Populous  place' means  any  area  with 
a  population  of  not  less  than  one  thousand, 
whicii  by  reason  of  the  density  of  such 
population  the  county  licensing  committee 
may  by  order  determine  to  be  a  populous 
place. 

"  At  a  meeting  speciail]^  convened  for  that 

Jmrpose  in  manner  provided  by  any  regu- 
ations  in  that  behalf,  or  in  default  of  such 
regulations  by  the  clerk  of  the  peace,  as 
soon  as  may  be  after  the  passing  of  this 
Act,  and  not  later  than  the  first  day  of 
September  one  thousand  eight  hundred  and 
seventy-four,  the  county  licensing  commit- 
tee shall  consider  all  the  cases  within  their 
jurisdiction  with  respect  to  which  it  is  in- 
cumbent upon  them  to  make  orders  in  pur- 
suance of  this  section,  and  they  shall  make 
orders  accordingly,  and  shall  specify  therein 
the  boundaries  of  such  towns  or  populous 
places. 

"The  county  licensing  committee  may 
adjourn  any  meeting  held  in  pursuance  of 
this  section,  and  may  also  at  any  subsequent 
meeting  especially  convened  for  that  pur- 
pose make  with  resjject  to  any  town  or 
popiilous  place  within  their  jurisdiction 
any  like  order  not  restrictive  of  any  order 
previously  made. 

"  Provided  that  as  soon  as  may  be  after 
the  publication  of  each  census  the  county 
licensing  committee  shall,  at  a  meeting  to 
be  specially  convened  for  the  purpose, 
revise  the  orders  then  in  force  within  their 
jurisdiction  constituting  areas  either  parts 
of  towns  or  populous  places,  and  may  alter 
or  cancel  any  of  the  said  orders  or  may 
make  such  further  orders^  if  any,  as  they 
shall  deem  necessary  to  give  effect  to  the 
provisions  of  this  Act'* 

Amphleity  K.C.,  and  R,  Coventry^  showed 
cause. — The  facts  show  that  in  1874  the 
justices  made  an  order  under  s.  32  of  the 
Licensing  Act,  1874,  declaring  Upton-on- 
8evem  to  be  a  populous  place,  the  effect  of 
which  was  to  extend  the  closing  hour  from 
10  p.m.  to  11  p.m.  That  order  was  con- 
tinuously renewed  till  1902,  when  in 
December  of  that  year  without  hearing  any 
evidence,  though  the  population  had  not 
decreased,  the  county  licensing  committee 
revoked  that  order,  and  the  justices  in 
this  case  have,  after  duly  considering  the 
matter  and  hearing  evidence,  made  an 
order  under  s.  26  of  the  Licensing  Act, 
1872,  extending  the  time  for  keeping 
open  licensed  premises  in  Upton- on -Severn 
from  10  p.m.  to  11  p.m.  It  is  submitted 
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the  justices  had  power  to  act  as  they  have 
done.  Certiorari  will  not  lie  in  this  case 
as  their  act  was  administrative  and  not 
judicial.  They  cited  R,  v.  Shartnan,  [1898] 
1  Q.  B.  578  ;  62  J.  P.  296  ;  R.  v.  Bowman, 
[1898]  1  Q.  B.  6a3  ;  62  J.  P.  374  ;  Bcmlter  v. 
Kent  JJ,,  [1897]  A.  C.  556  :  61  J.  P.  532  ; 
R.  V.  Manchester  JJ,  [1899]  1  Q.  B.  571  ; 
63  J.  P.  360  iLacehy  v.  Lac(m,  [1899]  A.  C. 
222  ;  63  J.  P.  371  ;  R.  v.  Sunderland  J  J, 
[1901]  2  K.  B.  357  ;  65  J.  P.  598 ;  Rex  v. 
Cheshire  J  J  (1838),  8  A.  &  E.  398  ;  R,  v. 
NicJiols(m,  [1899]  2  Q.  B.  455  ;  64  J.  P.  388  ; 
R,  V.  BolUm  (1841),  1  Q.  B.  66.  Moreover, 
even  if  the  certiorari  could  be  granted  the 
order  has  expired  and  therefore  no  evil 
exists  {R,  V.  Surrey  JJ,  (1870),  L.  R  5  Q.  B. 
466:  R,  V.  Taunton  St.  Mary  (1815), 
3  M.  (Sc  S.  465;  R,  v.  Lord  Newhorough 
(1869),  L.  R.  4  Q.  B.  585.  No  certiorari 
will  lie  except  to  remove  an  order  judicially 
made  by  a  court.  There  is  no  such  court 
here.  It  is  clear  the  justices  here  were  not 
exercising  their  jurisdiction  as  a  court,  as 
the  same  jurisdiction  under  the  section  has 
to  be  exercised  by  the  commissioners  of 
police  in  the  metropolis  and  city  of  London 
respectively,  and  it  cannot  be  contended 
that  the  commissioners  of  police  in  such 
cases  act  as  a  court.  Ila^jmaier  v.  Willes- 
den  Overseers,  [1904]  2  K.  B.  316  ;  68  J.  P. 
343,  shows  that  the  justices  in  such  cases 
do  not  act  as  a  court.  There  is  no  ma^c 
in  the  words  in  the  section  **  two  justices  in 
petty  sessions  assembled."  Those  words  are 
merely  a  description  of  the  persons  who  are 
to  act  in  such  cases. 

J,  B,  Matthews  (Low,  K.C.,  with  him^  for 
the  applicants,  in  8upiK)rt  of  the  rule. — 
Certiorari  will  lie  in  this  case.  Justices  of 
the  peace  hold  a  peculiar  relation  to  the 
Crown  and  acts  done  by  them  can  be 
brought  up  by  certiorari.  It  is  only  of  late 
years  the  principle  has  been  established 
that  their  acts  roust  be  judicial  acts  and 
not  administrative  in  order  to  be  the  sub- 
ject of  a  writ  of  certiorari.  There  are 
many  older  cases  where  purely  administra- 
tive acts  have  been  the  suinect  of  certiorari. 
He  referred  to  Rex  v.  Inhabitants  in  Ola- 
marganshire  (1700),  1  Ld.  Raym.  580 ;  Rex  v. 
Uttoxeter{VJ2ld\  Bott.  305  ;  R.  v.  Arkwright 
(1848),  12  Q.  B.  960.  The  case  of  R.  v. 
Sharman,  supra,  is  distinguishable.  That 
was  a  case  wnere  mandamus  would  lie,  and 
moreover  in  that  case  the  justices  were  not 
bound  to  act  upon  evidence  as  they  are  in 
this  case.  He  also  referred  to  Rossi  v.  Edifa- 
burgh  Magistrates  (1903),  5  Eraser,  Sc.  Sesss. 
Oas.  480.  [He  was  only  required  to  argue  the 
point  as  to  whether  certiorari  would  lie.]       t 
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AlveestonEj  L.C.J.— The  question  that 
is  raised  in  this  case  upon  one  part  of  the 
case  undoubtedly  presents  a  considerable 
difficulty,  namely,  whether  or  not  what  the 
justices  have  done  here  could  be  questioned 
upon  a  certiorari  at  the  time  the  rule  was 
moved.  Perhaps,  to  clear  matters  away 
with  reference  to  the  points  which  have 
been  put  by  Mr.  Amphlett  and  supple- 
mented by  Mr.  Coventry  in  his  very  short 
but  able  argument  upon  the  point  whether 
this  had  been  a  case  of  the  whole  thing 
having  come  to  an  end  before  the  rule  was 
movecf,  I  do  not  think  that  we  should  inter- 
fere, certainly  not  by  mandamus.  We  can- 
not interfere  by  mandamtcs  in  this  case  nor 
hy  certiorarL  The  only  authority  I  know 
of  is  the  one  to  which  Mr.  Coventry  referred, 
and  there,  as  I  thought  by  the  report  and 
now  find  from  the  information  given  us  by 
the  king's  coroner,  the  rule  was  moved  after 
the  whole  effect  of  the  order  had  been 
carried  out.  Therefore  no  proceedings 
were  taken  when  the  order  was  still  a 
living  and  effective  one.  Strictly  speaking, 
this  rule  might  have  been  arguea  in  the 
month  of  August  last,  when  there  were  still 
two  months  to  run  of  the  period  over  which 
the  order  was  to  operate.  Before  I  deal 
with  the  question  of  the  certiorari  I  had 
better  state  at  once  what  I  understood  the 
facts  to  have  been.  I  pass  by  with  one 
sentence  all  that  Mr.  Amphlett  has  told  us 
about  the  previous  history  with  regard  to 
the  populous  place.  It  certainly  was  rather 
an  extraordinary  thing  that  a  place  such  as 
this,  consisting  at  the  outside  of  1,000  in- 
habitants, should  ever  have  been  termed  a 
populous  place,  but  most  certainly  if  in  any 
way  it  was  thought  by  some  one  that  the 
effect  of  the  rescission  or  revision  of  the 
order  as  to  its  being  a  populous  place  could 
have  been  got  over  by  some  operation  of 
this  statute,  I  cannot  help  thinking  that 
whoever  for  the  time  bemg  formed  that 
opinion  formed  it  without  duly  considering 
what  the  purview  of  the  two  statutes  is. 
Section  26  of  this  Act  says,  "The  local 
authority  of  any  licensing  district,''  and  in 
that  case  it  was  two  justices  of  the  peace  in 
petty  sessions  assembled,  "upon  the  pro- 
duction of  such  evidence  as  such  authority 
may  deem  sufficient  to  show  that  it  is 
necessary  or  desirable  so  to  do  for  the 
accommodation  of  any  considerable  number 
of  persons  attending  any  public  market,  or 
following  any  lawful  ti-ade  or  calling  or  at- 
tending any  theatre,  may  grant,  if  such 
authority  tmnk  fit,  to  i*ny  licensed  victualler 
or  licensed  keeper  of  a  refreshment  house,  in 
respect  of  premises  in  the  immediate  neigh- 
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bourhood  of  such  market,  or  of  the  place 
where  the  persons  follow  such  lawful  trade 
or  calling,  or  of  any  such  theatre,  an  order 
exempting  such  person  from  the  i)rovisions 
of  this  Act  with  respect  to  the  closing  of  his 
premises  on  such  days  and  during  such  time, 
except  between  the  hours  of  one  and  two 
of  the  clock  in  the  morning,  as  may  be  speci- 
fied in  such  order."  Under  that  there  is  no 
question  that  in  this  case  the  justices  have 
purported  to  exempt  twelve  out  of  fourteen 
of  the  public  houses  that  applied  in  this 
comparatively  small  township  of  Upton-on- 
Severn,  containing,  as  Mr.  Amphlett  tells 
us,  on  this  same  area  barely  1,500  people, 
for  a  period  of  six  months  from  keeping 
their  premises  closed  between  10  ana  11 
p.m.  They  have  purported  to  repeal  the 
provisions  of  the  Licensing  Act  without,  as 
it  seems  to  me,  any  evidence  whatever  of 
the  facts  or  of  the  matters  they  are  allowed 
to  take  into  consideration  under  the  section. 
Now,  I  think  it  would  be  well  that  I  should 
state,  although  it  is  not  the  first  time  I  have 
stated  it,  what  I  understand  to  be  the  law 
with  regard  to  certiorari  generally  in  these 
cases.  If  there  is  an  erroneous  decision  of 
justices  on  a  matter  within  their  jurisdic- 
tion, either  in  fact  or  in  law,  no  certiorari 
lies.  If  there  is  an  erroneous  assumption 
of  jurisdiction  in  point  of  law  based  upon 
evidence  which  is  not  evidence  of  any  legal 
matter  that  may  be  considered  before  them, 
certiorari  will  go  and  the  existence  of  the 
want  of  jurisdiction  may  be  established  by 
affidavit.  I  believe  that  follows  from  H,  v. 
BolUMy  supray  and  a  number  of  other  cases 
subsequent  to  it  where  we  had  to  consider 
this  matter,  and  I  assume  that  those  pro- 
positions are  those  we  have  to  consider  for 
the  purposes  of  to-day.  Now,  as  a  sort  of 
subordinate  class,  as  Mr.  Amphlett  and 
Mr.  Coventry  have  contended,  there  cer- 
tainly do  exist  and  have  grown  up  certain 
classes  of  cases  where  certiorari  has  been 
held  not  to  lie  as,  for  instance,  the  notable 
one  in  Boulter  v.  Kent  JJ.,  supra,  where 
the  justices  were  acting  as  a  licensing  com- 
mittee and  the  case  of  ffagmaier  v.  wUles- 
den  Overseers,  supra  (I  only  give  it  as  an 
example)  before  us,  where  the  justices  were 
approving  the  names  for  a  jury  list,  and  I 
have  no  doubt  there  are  others.  Mr. 
Amphlett  mentioned  some  and  I  think 
Mr.  Matthews  referred  to  the  poor  rate 
cases.  There  are  some  others  which  can  be 
traced  through  the  books  which  have  been 
held  not  to  fe  matter  for  a  certiorari,  but  I 
must  sa^  that  apart  from  authority  where 
the  justices  are  sitting  in  pettv  sessions  and 
are  to  act  upon   evidence  which   is  to  be 
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brought  before  them  in  pett^  sessions,  if 
they  go  beyond  their  jarisdiction,  I  should 
have  thought  it  would  require  very  .strong 
ground  to  come  to  the  conclusion  that  cer- 
tiorari would  not  lie  to  remove  an  order 
made  which  they  have  only  been  able  to  make 
by  exceeding  their  jurisdiction.  In  this  case 
the  facts  bring  it  within  those  two  proposi- 
tions. The  first  is  one  which  is  in  favour 
of  Mr.  Amphlett— the  error  of  law  and  fact 
on  a  matter  within  their  jurisdiction.  Mr, 
Amphlett  savs  with  perfect  force,  and  I 
think  soundly,  jrou  cannot  question  the 
>veight  of  the  evidence  ;  you  cannot  ques- 
tion whether  the^  ought  to  have  drawn  a 
different  conclusion  of  fact.  If  there  had 
been  any  evidence  at  all  before  these  jus- 
tices of  the  matters  that  might  fairly  bo 
considered  within  this  section  then  I  think 
that  this  appeal  ou^ht  to  be  dismissed. 
Now  the  first  point  is  "any  considerable 
number  of  any  persons  attending  any  public 
market."  I  do  not  think  it  wants  much 
experience-  it  certainly  does  not  require 
much  Worcestershire  experience — for  any- 
one to  say  what  those  words  relate  to.  It 
is  perfectly  well  known  that  markets  begin 
some  of  them  verjr  early  in  the  morning, 
and  others  are  carried  on  at  late  hours  at 
night  either  for  the  reception  or  the  de- 
livery of  articles  of  food  in  the  metropolis 
and  other  places.  The  business,  in  fact,  is 
done  in  the  late  hours  of  nkht  and  the 
early  hours  of  the  morning.  It  is  not  con- 
tended that  in  this  case  there  was  any 
suggestion  of  evidence  of  anything  beyond 
the  use  of  the  words  "  market  gardeners," 
which  has  nothing  to  do  with  market  in 
that  sen.se.  Then  "  or  following  any  lawful 
trade  or  calling."  What  does  that  mean  1 
Applying  what  I  hoi)e  is  common  sense  to 
the  matter,  it  seems  to  me  pretty  plain  that 
there  are  trades  and  businesses  which  re- 
quire to  begin  very  early  in  the  morning 
and  to  be  carried  on  till  late  at  night. 
Take,  for  instance,  railway  porters  at  some 
gi'^'at  station  or  the  arrival  of  goods  at  some 
particular  dep6t,  where  it  is  necessary  that 
refreshment  should  be  forthcoming,  and  if 
this  had  been  a  case  in  which  the  magis- 
trates had  had  any  evidence  before  them  of 
it  being  necessary  for  a  particular  public 
house  to  be  open  to  accommodate  a  class  of 
people  carrying  on  a  lawful  trade,  again  we 
should  not  have  interfered.  Then,  finally, 
by  the  addition  of  "or  attending  any 
theatre,"  because  there  is  another  most  laud- 
able class  of  people  who  attend  theatres. 
This  has  been  repealed,  but  for  the  purpose 
I  am  dealing  with  it  does  not  matter 
whether  it  has  been  repealed  or  not.  There 
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is  a  laudable  class  of  people  who  go  to 
plays  whom  it  was  thought  might  have 
refreshment  after  the  performance  at  the 
theatre.  Under  these  circumstances  it 
seems  to  me,  with  great  deference  to  the 
very  fair  and  able  way  in  which  Mr. 
Amphlett  has  put  it,  it  would  be  an  abuse 
of  language  to  suggest  that  when  the  magis- 
trates said  there  were  a  number  of  farmers, 
tradesmen,  fruit  and  pea  dealers  and  market 
gardeners— putting  them  in  as  a  class— they 
meant  a  market  or  any  particular  trade. 
What  they  did  mean  was  they  hoped  by 
means  of  this  section  to  allow  the  inhabi- 
tants of  this  small  district  to  get  drink 
between  10  and  11  o'clock,  and  further 
than  that,  it  really  is  frankly  stated  that 
any  other  publican  who  applied  would  have 
the  same  privilege  given  to  him.  It  may 
have  been  very  just,  as  Mr.  Amphlett  has 
said,  but  it  shows  perfectly  plainly  that 
they  were  not  acting  upon  a  consideration 
of  this  particular  section.  Therefore,  unless 
the  authorities  prevent  us  from  dealing 
with  the  matter,  I  come  clearly  to  the  con- 
clusion that  the  magistrates  a.ssuraed  to 
themselves  a  jurisdiction  which  they  have 
not  got,  namely,  a  jurisdiction  to  extend 
the  hours  because  the  general  number  of 
the  inhabitants  desired  to  take  drink  and 
not  because  the  necessities  of  the  market  or 
trade,  or  calling,  or  theatre,  as  it  then  was, 
required  it.  I  think  that  observation  is 
clearly  strengthened  when  you  notice,  that 
it  is  to  be  particular  premises,  ])articular 
houses  and  particular  days,  showing  that  it 
is  not  meant  to  be  a  general  order  for  every 
day  of  the  week,  but  it  is  to  be  an  order 
made  in  reference  to  what  I  may  call  the 
local  circumstances  of  the  particular  house 
and  the  local  requirements  of  the  persons 
entitled  to  come  and  make  the  claim,  and 
the  adjudication  is  further  to  be  made  by 
two  justices  of  the  neaoe  in  petty  sessions 
assembled.  I  should  have  thought  that 
apart  from  authority  there  was  no  doubt 
that  the  certiorari  would  lie  under  those 
circumstances.  Now,  is  the  state  of  the 
authorities  such  that  we  ought  not  to  make 
this  rule  for  a  certiorari  absolute  ?  A  great 
many  cases  have  been  cited  to  us  and  no 
doubt  will  be  cited  if  any  further  discussion 
takes  place  in  this  case ;  but  I  am  bound 
to  say  I  think  there  are  certain  expressions 
of  opinion  which  accord  with  my  own  judg- 
ment and,  without  being  binding  upon  us 
are  so  near  to  what  I  may  call  directions 
on  this  point  that  we  are  not  entitled  to  lay 
down  a  rule  differing  from  them.  I  think, 
without  saying  there  is  a  judgment  upon 
the  matter,  there  is  so  much  opinion  upon  t 
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the  matter  which  accords  with  my  own 
judgment  that  I  think  we  ought  not  to  act 
contrary' to  that  opinion,  unless  a  court  of 
superior  authority  to  our  own  says  we  are 
wrong.  £.  v.  Snarman,  supra,  was  in  one 
sense  an  authority  in  support  of  Mr. 
Amphlett;  but,  on  the  other  hand,  if  the 
iudgraent  is  looked  at  it  obviously  is  a  case 
wliidi  does  not  lead  me  to  think  that  if 
Wright,  J.,  had  decided  this  case  he  woidd 
have  said  that  no  certiorari  lay  in  this  case, 
because  he  expressly  excepts  the  case  of 
justices  who  are  sitting  and  making  a 
judicial  order  and  who  are  sitting  as  a 
court.  It  has  been  so  regarded  in  all  cases 
\^here  that  has  been  discussed.  But  I 
think  for  the  purpose  of  to-dav  I  need  only 
refer  to  three  judgments  which  seem  to  me 
to  lay  down  the  proper  principle.  I  call 
attention  to  the  judgment  of  A.  L.  Smith, 
M.R.,  in  B.  V.  Sunderland  JJ.,  supra.  It 
will  be  remembered  that  in  that  case  they 
were  overruling  the  decision  of  this  court, 
we  being  bound  by  the  case  of  R.  v.  Stock- 
port J  J.  (1896),  60  J.  P.  552,  that  a  question 
of  bias  could  be  entertained  and  that  the 
narticular  facts  showed  bias.  A.  L.  Smith, 
M.R.,  referring  to  Boulter  v.  Kent  JJ.^  supra, 
which  has  been  relied  upon  in  this  case, 
said,  "I  see  no  ground  for  extending  the 
effect  of  that  decision  to  the  present  case." 
The  decision  in  Boulter  v.  Kent  JJ,,  su^yra, 
related  only  to  proceedings  before  the 
licensing  meeting.  The  House  of  Lords 
held  that  the  licensing  meeting  was  not  a 
court  of  summary  iurisdiction,  and  possibly 
it  may  follow  tnerefore  that  certiorari 
would  not  lie  to  bring  up  proceedings 
before  the  licensing  meeting.  In  the  case 
of  /?.  V.  Manchester  JJ.,  supra,  Channell, 
J.,  held  that  a  certiorari  would  lie  to  bring 
up  an  order  made  by  justices  as  the  con- 
firming authority  under  the  Licensing  Acts. 
I  agree  with  him  in  the  conclusions  at 
which  he  there  arrived  and  in  the  grounds 
which  he  gave  for  it.  Apart  from  Boulter  v. 
Kent  J  J,,  supra^  I  think  it  would  be  clear 
that  a  certiot'on  would  lie  in  this  ca.se,"  and 
Vauohan  Williams,  J.,  in  a  passage  of 
p.  370  says,  "  Speaking  for  rnvself  I  wish  to 
go  further  and  to  sav  that  I  do  not  think 
that  it  necessarily  follows  from  the  decision 
in  Boulter  y.  Kent  JJ.j  supra,  that  a  writ 
of  certiorari  will  not  lie  in  respect  of  pro- 
ceeding before  the  licensing  meeting  on  the 
ground  that  a  certiorari  will  only  lie  to 
bring  up  the  order  of  a  court  properly  so 
called.  It  is  not  necassary  to  decide  this 
point  but  I  can  only  say,  speaking  for 
myself,  that  having  regard  to  the  general 
principles  of  the  common  law,  I  should 
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have  been  disposed  to  think  that  wherever 
a  body  such  as  justices  have  under  the  provi- 
sions of  a  statute  power  to  grant  or  withhold 
a  certificate,  such  as  a  certificate  for  a  licence, 
and  it  appears  from  the  statute  that  they 
have  to  exercise  a  judicial  discretion  in  so 
doing,  a  certiorari  would  lie  to  bring  up  the 
proceeding  before  them  in  the  case  of 
erroneous  exorci^  or  excess  of  jurisdiction, 
whether  they  could  or  could  not  be  said  to 
have  acted  as  a  court  in  the  strict  sense  of 
the  term."  I  think  that  means  erroneous 
exercise  of  jurisdiction  ;  it  is  not  erroneous 
exercise  or  excess  of  jurisdiction,  or  pro- 
bably it  is  an  exhadstive  way  of  stating  the 
way  in  which  want  of  jurisdiction  may  be 
rai.sed.  Then  [I  will  not  read  it]  I  myself 
wish  to  found  my  judgment  also  upon  the 
reasons  of  my  brother  Channkll's  judg- 
ment in  Bex  v.  Manchester  JJ.,  supra, 
because  it  seems  to  me  we  have  there  tnree 
very  learned  judges,  by  the  opinion  of  two 
of  whom  we  are  in  one  sense  bound,  coming 
to  the  conclusion  that  if  it  be  in  the  nature 
of  a  judicial  proceeding  the  certiorari  would 
lie.  That  Mr.  Amphlett  does  not  seriously 
disagree  with.  I  think  that  the  fact  that 
the  evidence  is  taken  before  them  as  a 
court,  and  taken  before  them  I  presume 
upon  oathj  at  any  rate  taken  before  them  I 
presume  sitting  as  justices  in  pettv  sessions, 
IS  another  argument  in  support  of  the  view 
I  am  taking,  and  the  provision  that  thev 
shall  have  only  such  evidence  as  they  shall 
deem  sufficient  does  not  ju.stify  them  in 
treating  as  evidence  of  one  set  of  facts  that 
evidence  which  has  no  bearing  whatever 
upon  the  matters  which  may  be  submitted 
to  their  jurisdiction.  In  the  case  in  the 
House  of  Lords  of  Lacon  v.  Lacehv,  supra, 
the  only  thing  that  was  said  by  the  Lord 
Chancellor  was  that  it  would  be  suflScient 
to  decide  the  question  when  it  arose.  He 
did  not  express  any  opinion.  I  do  not 
remember  ^vhether  that  case  was  after  R,  v. 
Sunderland  J  J.,  supra,  I  think  it  was,  but 
if  it  was,  certainly  he  did  not  express  any 
opinion  contrary  to  the  view  I  have  stated. 
I  therefore  come  to  the  conclusion  that  the 
justices  in  this  case  did  in  fact  exceed  the 
urisdiction  that  was  conferred  upK)n  them 
)y  the  section  by  acting  on  evidence  which 
was  no  evidence  in  relation  to  the  only 
issues  which  could  be  raised  before  them 
under  the  section.  They  were  making  an 
order  in  the  nature  of  a  judicial  order,  and 
that  order  being  made  without  iurisdiction 
the  rule  for  a  certiorari  should  be  made 
absolute.  The  rule  for  a  mandamus  will, 
of  course,  be  discharged.  When  I  said  a 
population  of  1,500  I  was  not  refemng  to      j 
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the  whole  area,  as  my  brother  Kennedy 
has  reminded  me,  I  was  referring  to  the 
area  which  Mr.  Amphlett  spoke  of  as  con- 
taining 1,500  popiuation  and  as  having 
fourteen  public  houses. 

Kennedy,  J.— The  Lord  Chief  Justice 
has  so  entirely  expressed  my  view  I  do  not 
think  it  necessary  to  add  anything. 

Ridley,  J. — I  agree  for  the  same  reasons. 
I  think  the  decision  in  the  House  of  Lords 
or  the  decision  in  the  Court  of  Appeal  was 
in  1899,  while  the  other  was  in  1901. 

Rule  absolute. 

Solicitors  for  the  applicants :  Blundcll 
and  Gordon,  for  Thorneley,  Worcester. 

Solicitors  for  the  justices  ;  F.  Brooke,  for 
G.  Coventry,  Upton-on -Severn. 


69  J.  P.  239. 

NORTH  LONDON  POLICE  COURT. 


October  28,  1904. 

Shoreditch  Borough  Council  v, 
Wakeham. 

Metropolis—  Paving  expenses— Street  partly 
in  one  borough  and  partly  in  another. 

S,  Road  was  the  boundary  between  the 
metropolitan  boroughs  of  Shoreditch 
and  Hackney^  tfie  boundary  of  each 
borough  being  the  centre  of  the  street. 
The  Shoreditch  Council  executed  paving 
works  in  the  path  in  S.  Road  within 
their  borough.  The  defendant  owned 
property  abutting  on  the  Hackney  side 
of  S.  Road.  iVo  order  had  been  made 
under  the  Metrojnjlis  Management  Acts 
placing  the  street  wholly  wnder  the  con- 
trol of  one  borough  for  jxiving  jmrposeSy 
nor  had  any  Order  in  Council  been 
made  dealing  with  the  matter.  The 
Shoreditch  Council  sought  to  recover  a 
proportion  of  the  jxiving  expenses  from 
the  defendant  in  respect  of  his  property 
abutting  on  S.  Road  in  the  borough  of 
Hackney. 

Held,  that  the  defendant  was  not  liable. 

The  facts  in  this  case  sufficiently  appear 
from  the  considered  judgment  of  Mr.  Ford- 
ham,  stipendiary  magistrate. 
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White    appeared     for    the    Shoreditch 
Council  in  support  of  the  summons. 

Robinson  for  the  defendant. 

Mr.  Foi^HAM.— This  is  a  summons  to 
recover  from  the  defendant  a  portion  of  the 
cost  of  paving  the  north  side  of  Shnibland 
Road,  Dalston.  The  north  side  of  Shrub- 
land  Road  is  in  the  borough  of  Shoreditch 
and  the  south  side  is  in  the  borough  of 
Hackney,  the  boundary  of  each  borough 
being  tne  centre  of  the  road.  The  defen- 
dant is  the  owner  of  property  abutting  on 
the  south  side  and  consequently  in  Hack- 
nev ;  the  paving  in  question  is  on  the  north 
side  and  consecjuently  in  Shoreditch.  The 
paving  of  the  path  on  the  north  side  has 
oeen  done  by  the  borough  of  Shoreditch, 
and  the  question  now  ls,  whether  the 
borough  of  Shoreditch  can  recover  a  por- 
tion of  the  cost  of  such  paving  from  the 
defendant.  It  is  proved  or  admitted  that 
the  work  has  been  done ;  that  the  cost  is 
fair  and  reasonable ;  that  the  defendant  is 
owner  of  property  abutting  on  the  road  ; 
that  the  apportionment  has  been  properly 
made,  and  tnat  the  amount  of  sucn  appor- 
tionment has  been  demanded,  and  it  was 
Xed  that  the  sole  nuestion  for  us  was 
ther,  as  the  defendant's  property  is  in 
Hackney,  she  was  liable  to  Shoreditch  for 
a  portion  of  the  cost  of  the  work  done  by 
and  in  Shoreditch.  Now,  it  is  the  law 
that  where  a  street,  such  as  Shrubland 
Road  is,  is  all  in  one  borough,  the  owners 
of  property  abutting  upon  it  are  all  liable 
for  the  cost  of  paving  oy  the  local  autho- 
rity in  whose  area  the  street  is,  even  though 
the  paving  be  done  along  one  side  only  of 
the  street.  But  hero  the  street  is  half  in 
one  borough  and  half  in  the  other,  and  it  is 
contended  on  behalf  of  the  defendant  that 
that  fact  makes  a  ^reat  difference,  because 
there  is  no  authority  for  the  right  of  one 
borough  to  collect  contributions  for  work 
done  by  it  and  in  it  from  owners  of  property 
in  another  borough,  except  when  an  order 
has  been  made  by  the  London  County 
Council  under  s.  140  of  the  Metropolis 
Management  Act,  1855,  and  s.  86  of  the 
Metropolis  Management  Amendment  Act, 
1862,  which  sections  provide  that  where  a 
street  is  in  more  than  one  borough,  an 
order  may  be  made  by  the  Metropolitan 
Board  of  Works  (now  the  London  County 
Council)  that  such  street  shall,  for  the 
purposes  of  paving,  be  placed  under  the 
management  of  one  borough,  and  I  believe 
the  sanic  result  may  be  obtained  by  an  « 

Order  in  Council.    Now  here  no  order  has 
been  obtained  from  the  County  (JpuncU,     ^  / 
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and  I  have  heard  nothing  about  any  Order 
in  Council.  Shrubland  Road  has  not  been 
declared  to  be  wholly  in  Shoreditch  for  the 
purposes  of  this  paving  which  has  been 
done,  and  I  can  find  no  power  in  Shoreditch 
to  collect  any  contributions  from  owners  of 
property  in  Hackney,  though  such  property 
abuts  on  Shrubland  Road.  To  enable 
Shoreditch  to  collect  contributions  towards 
the  cost  of  paving  Shrubland  Road  from 
owners  of  property  in  Hackney,  I  think  it 
is  necessary  that  the  procedure  provided  by 
the  sections  of  the  Acts  of  1855  and  1862 
should  have  been  followed.  The  sections 
apply  to  such  a  case  as  this ;  they  were  not 
repealed  by  the  London  Government  Act 
of  1899.  This  procedure  has  not  been 
followed,  and  therefore  I  fail  to  find  that 
the  defendant  is  liable  to  Shoreditch  for  a 
contribution  to  the  expense  of  their  pavings 
in  Shrubland  Road,  and  I  dismiss  the 
summons  with  £3  38  costs. 

Judgment  for  the  defendant. 
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KINGS  BENCH  DIVISION. 


April  10,  1905. 

Faulknee  v.  Regem. 

Criminal  law— Writ  of  error— Conviction- 
Arraignment  in  court  for  previous  con- 
viction before  trial  for  subsequent 
offence  —  Larceny  Act,  1861  (24  & 
25  Vict.  c.  96),  8.  116— Prevention  of 
Crimes  Act,  1871  (34  &  35  Vict.  c.  112), 

8.9. 

T/ie  appellant  vm^  indicted  on  an  indict- 
ment containing  three  counts  (!)  at- 
tempted larceny  frorni  a  till ;  (2)  witli 
an  offeTice  against  s.  7  (3)  of  the  Pre- 
vention of  Crinus  Act,  1871,  as  that 
havvng  been  twice  previously  convicted^ 
he  toas  found  under  such  circumstances 
as  to  show  that  he  ivas  about  to  cornmit 
an  indictable  offence,  and  (3)  with 
having  been  twice  convicted  of  felony 
previous  to  the  misdemeanor  alleged  in 
the  first  count.     On  the  arraignment  of 
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the  prisoner  all  three  counts  were  read 
out  and  pleaded  to  by  him.  It  was 
then  stated  to  the  deputy  recorder  by 
counsel  for  the  defence  that  if  verdict 
jKissed  against  the  prisoner  he  wotUd 
move  in  arrest  of  judgment  on  the 
ground  that  he  ought  not  to  have  been 
arraigned  on  the  third  count.  The  jury 
was  accordingly  discharged  and  the  case 
jTostponed  to  the  next  sessions.  At  the 
next  sessions  there  was  fresh  arraign- 
ment, but  the  prisoner  was  tried  as  a 
person  who  had  already  been  arraigned 
and  pleaded  not  guilty. 

Held,  the  conviction  must  be  quashed  as 
there  was  manifest  error  in  tJie  jyro- 
ceedings  and  record  contrary  to  s,  116 
of  the  Larceny  Act,  1861,  a«  extended 
by  Prevention  of  Crimes  Act,  1871,  s,  9. 

Writ  of  error  brought  by  Herbert  G.  F. 
Faulkner  to  quash  a  conviction  recorded 
against  him  at  the  Birmingham  City  Quarter 
SeJksions  on  an  indictment  charging  him,  in 
a  first  count,  with  a  misdemeanor,  namely, 
attempted  larceny  from  a  till ;  and,  in  a 
second  count  (dealing   in    an   alternative 
manner   with    the   same    facts),  with   an 
offence  against  s.  7  (3)  of  the  Prevention  of 
Crimes    Act,    1871,    namely,  that,  having 
been  twice   previously  convicted,  he  was 
found  in  su<5i  circumstances  as  to  show 
that  he  was  about  to  commit  an  indictable 
offence  ;  and,  in  a  third  count,  with  having 
been  twice  convicted  of  felony  previously 
to  the  misdemeanor  charged  in  the  first 
count.    When  the  prisoner  was  arraigned 
before  the  deputy  recorder  all  the  counts 
were  put  to  him,  and  he  pleaded  to  all  the 
counts  a  plea  of  "  Not  guilty."    It  was  then 
stated  to  the  deputy  recorder  by  counsel 
for  the  defence,  that,  in    case   a  verdict 
passed  against  the  prisoner,  he  would  move 
in  arrest  of^  judgment,  on  the  ground  that 
on  the  arraignment  he  had  been  arraigned 
on  all  three  counts  together ;  the  third  one 
charging  a  previous  conviction,  which  ought 
not  to  have  been  put  forward  before  the 
jury  unless  and  until  the  prisoner  had  been 
found  guilty  on  the  first  or  second  count. 
The  deputy  recorder  then,  after  consulta- 
tion with  tne  recorder,  discharged  the  jury 
and  postponed  the  case  till  the  next  ses- 
sions.    At  the  next  sessions,  before  the 
recorder  himself,  there  was  no  fresh  arraign- 
ment, but  the  prisoner  was  treated  as  one 
who    had    pleaded  "Not    guilty"  to    the 
whole  indictment ;  and  the  trial  proceeded 
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as  the  trial  of  a  case  in  which  the  prisoner 
had  already  been  arraigned  and  had  i)leaded 
"  Not  guilty  " ;  and  he  was  found  guilty  by 
the  jury.  The  writ  of  error  alleged  that 
there  wtus  manifest  error  in  the  record  and 
proceedings  in  that  the  provisions  of  s.  1 16 
of  the  Larceny  Act,  1861,  as  extended  by 
8.  9  of  the  Prevention  of  Crimes  Act,  1871, 
were  contravened,  inasmuch  as  the  prisoner 
was  arraigned  and  called  upon  to  nlead  and 
did  plead  to  the  three  counts  in  the  indict- 
ment at  one  and  the  same  time,  notwith- 
standing that  the  third  count  was  a  count 
charging  a  nrevious  conviction,  and  his 
pleas  to  the  tnree  counts  were  recorded. 

The  Larceny  Act,  1861  (24  &  25  Vict, 
c.  96),  provides : 

Section  116.—"  .  .  .  the  proceedings 
upon  any  indictment  for  committing  any 
onence  after  a  previous  conviction  or  con- 
victions shall  be  as  follows ;  (that  is  to  sav,) 
the  offender  shall,  in  the  first  instance,  oe 
arraigned  upon  so  much  only  of  the  indict- 
ment as  charges  the  subsequent  offence,  and 
if  he  plead  not  guilty,  or  if  the  court  order 
a  plea  of  not  guilty  to  be  entered  on  his 
behalf,  the  jury  shall  be  charged,  in  the  first 
instance,  to  inquire  concerning  such  subse- 
quent offence  only,  and  if  they  find  him 
guilty,  or,  if  on  arraignment  be  pleads 
guilty,  he  shall  then,  and  not  before,  be  asked 
whether  he  had  been  previously  convicted 
as  alleged  in  the  indictment    .    .    .    '' 

The  Prevention  of  Crimes  Act,  1871  (34  & 
35  Vict.  c.  112),  s.  9,  provides :  "The  rules 
contained  in  the  one  hundred  and  six- 
teenth section  of  the  Larceny  Act,  1861,  in 
relation  to  the  form  of  and  the  proceedings 
upon  an  indictment  for  any  offence  punish- 
able under  that  Act  committed  after  pre- 
vious conviction,  shall,  with  the  necessary 
variations,  apply  to  any  indictment  for 
committing  a  cnme  as  defined  by  this  Act 
after  previous  conviction  for  a  crime, 
whether  the  crime  charged  in  such  indict- 
ment or  the  crime  to  which  such  previous 
conviction  relates  be  or  be  not  punishable 
under  the  Larceny  Act,  1861." 

11,  II.  Joyy  who  defended  the  prisoner  at 
the  sessions,  stated  the  fsycts  to  the  court  as 
amicus  curi-oiy  and  submitted  that  the  con- 
viction ought  to  be  quashed.  The  prisoner 
was  arraigned  on  all  three  counts^  including 
the  one  for  the  previous  conviction.  That 
was  contrary  to  s.  1 16  of  the  Larceny  Act, 
1861,  which  was  extended  to  other  offences 
by  s.  9  of  the  Prevention  of  Crimes  Act, 
1871.  It  made  no  difference  that  the  case 
was  not  heard  by  the  jury  before  whom  the 
arraignment  took  place,  because  there  was 
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no  fresh  arraignment  at  the  trial  at  the 
adjourned  sessions,  and  the  only  arraign- 
ment therefore  was  bad.  The  prisoner  was 
not  being  tried  here  under  s.  7  of  the  Pre- 
vention of  Crimes  Act,  1871,  and  therefore 
evidence  of  this  previous  conviction  charged 
in  the  third  count  ought  not  to  have  been 
given  or  mentioned  in  the  arraignment. 
He  referred  to  Eex  v.  Pen/old,  [1902] 
1  K.  B.  547  ;  66  J.  P.  248.  The  non-com 
pliance  with  the  statutory  provisions  as  to 
arraignment  is  a  material  error,  and  the 
conviction  ought  therefore  to  be  quashed 
{E,  V.  Fox  (1866),  10  Cox  C.  C.  502). 

J,  G,  Hurst,  for  the  prosecution.— The 
error  in  this  case  is  only  a  formal  one  and 
was  cured  by  the  verdict.  Nothing  was 
sftid  to  the  jury  at  the  adjourned  sessions 
as  to  the  third  count  of  the  indictment 
Writ  of  error  will  only  lie  for  every  sub- 
stantial defect  appearing  on  the  face  of  the 
record  for  which  tiie  indictment  might  have 
been  quashed,  or  which  would  have  been 
fatal  on  demurrer  or  in  arrest  of  judgment, 
provided  such  defect  is  not  cured  by  ver- 
dict (Archbold,  22nd  ed.,  p.  252).  He  cited 
R  V.  Knowlden  (1864),  9  Cox  C.  C.  483. 
If  the  prisoner  had  been  charged  on  the 
second  count  alone,  then  the  proof  of  pre- 
vious convictions  was  of  the  essence  of  the 
offence,  and  the  proceedings  would  have 
been  perfectly  regular  according  to  the 
decision  in  K.  v.  Penfoldy  supra.  The 
prisoner  here  was  charged  with  attempted 
larceny.  That  offence  is  not  within  jj.  20 
(the  interpretation  section)  of  the  Crimes 
Act,  1871,  and  therefore  s.  9  of  that  Act 
which  applies  the  procedure  provisions  of 
s.  116  of  the  Larceny  Actj  1861,  does  not 
apply.  No  substantial  injustice  has  been 
done,  and  the  error,  if  any,  has  been  cured 
by  verdict. 

Kennedy,  J. — In  my  judgment  this  ap- 
plication made  on  behalf  of  the  prisoner  to 
quash  the  proceedings  by  a  writ  of  error 
must  succeed^  and  we  have  to  thank  Mr. 
Joy  for  bringmg  the  facts  and  the  points 
before  us  on  behalf  of  the  prisoner  as 
amicus  curioe.  The  prisoner  wag  charged 
upon  an  indictment  which  contained  threi. 
counts — the  first  charged  him  with  a  mis- 
demeanor, namely,  the  attempt  to  commit 
a  larceny ;  the  second  count  charged  him 
under  tne  provisions  of  the  Prevention  of 
Crimes  Act,  1871,  namely,  that  having  been 
previously  convicted  he  was  found  under 
such  circumstances  as  to  show  he  was  about 
to  commit  an  indictable  offence,  and  the 
third,  that  he  had  been  previously  convicted. 
When  the  prisoner  was  arraigned  all  three 
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counts  were  put  to  hira  and  he  pleaded  not 
guilty  to  all  of  them.  The  recorder  clearly 
and  rightly  thought  that  the  proceedings 
could  be  questioned  because  of  tnat  arraign- 
ment, and  therefore  the  deputv  recorder,  at 
his  suggestion,  discharged  the  jury  and 
postponed  the  case  to  the  next  sessions. 
At  tiie  next  sessions  the  case  came  before 
the  recorder  himself.  There  was  no  fresh 
arraignment  at  all.  and  the  case  proceeded 
as  if  the  prisoner  had  properly  pleaded  to 
the  first  arraignment.  Therefore  the  only 
arraignment  and  the  only  plea  were  to  the 
whole  indictment.  In  my  view  it  makes 
no  difference  that  the  actual  trial  took 
place  after  the  first  jury  had  been  dis- 
charged. It  appears  to  me  that  the  appel- 
lant ought  to  succeed  on  the  ground  stated 
in  the  writ  of  error,  and  for  this  reason, 
that  there  is  no  doubt  that  in  the  thira 
count  a  previous  conviction  was  charged 
against  the  prisoner  and  he  was  called 
upon  to  pleaa  to  that  count  before  he  had 
been  trieil  for  the  subsequent  oflfence.  The 
princii)le  of  our  law  is  that  except  where 
there  is  a  statutory  provision  to  the  con- 
trary, an  allegation  of  a  previous  conviction 
shall  not  be  made  known  until  after  con- 
viction for  the  subsequent  offence.  The 
second  count  in  this  indictment  no  doubt 
nece^Bsarily  involves  the  mention  of  a  pre- 
vious conviction,  and  in  accordance  witn  a 
decision  which  is  binding  (M,  v.  Penfold^ 
suimi),  where  an  indictment  charges  a 
prisoner  with  an  offence  under  s.  7  of  the 
rrevention  of  Crimes  Act,  1871,  and  pre- 
vious convictions  are  a  necessary  element 
in  the  offence,  they  may  be  given  in  evi- 
dence. If  the  prisoner  had  been  tried  on 
that  count  alone  the  proceedings  would  not 
have  been  irregular.  But  the  main  charge 
here  is  the  first  count,  an  attempt  to  com- 
mit a  larceny.  The  prosecution  are  in  this 
difiiculty,  assuming  it  to  be  proper  to 
charge  a  previous  conviction  for  felony  in 
an  indictment  which  charges  a  misdemeanor, 
namelv,  the  attempt  to  commit  a  larceny, 
they  have  no  statutory  provision  which 
entitles  thcin  to  have  the  fact  of  the  pre- 
vious conviction  brought  to  the  knowledge 
of  the  jury  by  the  arraignment,  and  in 
doing  so  they  contravene  the  provisions  of 
s.  116  of  the  Larceny  Act,  1861.  The  terms 
of  that  section  are  perfectly  general.  They 
have  in  some  measure  been  affected  or  ex- 
tended by  ss.  7,  9,  of  the  Prevention  of 
Crimes  Act,  1871,  but  neither  of  those  sec- 
tions justify  the  arraignment  of  the  prisoner 
on  these  counts,  as  was  done  in  this  case. 
The  mischief  is  obvious.  It  is  impossible 
to  say  what  iigustice  might  not  be  done  by 
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the  publication  before  the  tribunal  of  the 
fact  that  a  previous  conviction  was  alleged 
against  the  prisoner.  If  the  last  count 
ought  not  to  have  been  inserted  at  all,  that 
will  not  help  the  prosecution,  for  the  fact 
remains  that  it  was  so  inserted  and  when  it 
was  put  before  the  jury  might  prejudice 
the  prisoner.  It  is  further  argued  that 
even  if  the  arraignment  was  irregular  and 
inmroiier,  it  was  not  a  substantial  error, 
ana  was  cured  by  the  fact  of  verdict  and 
conviction.  In  my  judgment  the  error  is  a 
substantial  one.  Except  where  a  statute 
has  created  an  offence  which  must  be 
proved  in  a  way  that  involves  proof  of  a 
previous  conviction,  the  arraignment  of  a 
prisoner  on  such  a  count  is  a  substantial 
error.  Therefore  this  conviction  must  be 
quashed. 

Ridley,  J.—I  agree  ^  but  I  must  add  a 
few  words.  I  am  sensible  we  are  taking  a 
course  here  quite  apart  from  the  merits  of 
the  case  because  the  trial  itself  was  [)ro- 
pjerly  conducted  and  not  open  to  any  objec- 
tion ;  but  the  irregular  proceedings  on 
arraignment  cannot  be  got  rid  of.  We 
must  deal  with  it  as  a  question  of  principle, 
and  if  we  find  a  substantial  objection  we 
must  give  it  its  full  force.  I  should  like  to 
know  how  this  third  count  came  to  be 
charged  at  all  in  an  indictment  for  misde- 
meanor. The  oiily  examples  I  know  are 
under  the  Larceny  Act,  1861,  and  the  Coin- 
age Offences  Act,  1861  (24  &  25  Vict.  c.  99), 
s.  37.  The  procedure  Laid  down  by  those 
two  sections  as  to  the  arrsiignment  of  the 
prisoner  on  such  a  count  has  always  been 
recognised  as  the  law  of  the  laud.  In  i?.  v. 
Fen/old,  sujrra,  different  questions  arose, 
and  that  case  is  an  exception.  I  quite 
agree  that  the  second  count  was  under  that 
Act,  but  as  long  as  the  first  count  was  there 
proceedings  should  not  have  been  adopted 
which  could  only  apply  to  the  count  under 
the  Prevention  of  Cfrimes  Act,  1871.  I  have 
no  doubt  the  misdemeanor  comes  under  the 
Larceny  Act,  1861,  and  therefore  this  is  a 
substantial  error  and  the  conviction  must 
be  quashed. 

J'kidgvient  for  plaintiff  in  error. 

Solicitor  for  the  prosecution  :  J.  G.  Hill, 
Birmingham. 
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April  10,  1905. 

WiNCANTON  Rural  District  Council  v. 
Parsons. 

Public  health— Nuisance— Drain  or  sewer- 
Person  responsible  for  nuisance— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55), 
88.  4,  94,  95. 

The  respondent  sent  his  sevoage  into  a 
covered  ditch  lying  alongside  a  trndl 
belonging  to  his  premises  and  a  high- 
way under  the  control  of  the  appel- 
lants for  sonie  260  feet^  where  it 
discharged  into  a  catch  -  pit  some 
seventy  feet  under  a  highway  under 
the  control  of  the  aijpellants  to  a  spot 
where  it  uhis  joined  by  a  dram  from, 
another  house^  and  subsequently  con- 
tinued through  private  property  and 
emptied  into  a  stream.  The  part  above 
t/ie  catch-pit  had  been  made  by  the 
oumer  or  tenant  of  the  respondent's 
premises.  The  part  below  the  catch- 
pit  had  existed  many  years,  and  had 
never  been  repaired  by  the  am^llants. 
T/ie  catch-pit  had  been  made  by  the 
tenant  of  some  adjoining  premises  to 
prevent  the  surfa/x  water  from  the 
highway  flooding  his  premises.  The 
portion  of  the  drain  below  tJie  catch- 
pit  leading  U7ider  the  highujay  became 
blocked  for  some  reason,  and  a  nuisance 
having  arisen  at  the  catch-pit,  the 
re82)ondent  u/as  summoned. 

Held,  that  the  ditch  uhxs  a  drain  and  not  a 
sewer,  and  that  the  respondent  was  the 
j)erson-  by  whose  act  the  nuisance  was 
cauMd, 

Case  stated  by  justices  in  and  for  the 
county  of  Somerset. 

At  a  petty  sessions  held  at  Wincanton, 
in  the  said  county,  an  information  and 
complaint  was  preferred  by  the  Wincanton 
Rural  District  Council  by  Ernest  Harvey 
Knapraan,  their  inspector  of  nuisances 
(hereinafter  called  the  appellants),  that  on 
the  8th  day  of  July,  1904,  there  exi.sted  a 
nuisance  within  the  meaning  of  the  Public 
Health  Act,  1875,  at  the  Manor  Farm,  in 
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the  parish  of  Charlton  Horethorne,  within 
the  district  of  the  said  council,  arising 
from  a  drain  being  defective  and  broken, 
and  causing  a  nuisance  and  being  injurious 
to  health. 

And  that  the  said  council  being  satisfied 
of  the  existence  of  the  said  nuisance,  and 
that  the  same  was  caused  or  continued  by 
the  act,  default  or  .sufferance  of  Weston 
Peters  Parsons,  did  on  8th  July,  1904,  duly 
serve  or  cause  to  be  served  upon  the  said 
Weston  Peters  Parsons  a  notice  in  writing 
rejquirin^  him  to  abate  the  said  nuisance 
within  the  space  of  fourteen  days  (which 
said  space  expired  within  six  calendar 
months  last  past),  and  for  that  purpose  to 
take  up,  clean  and  replace  any  broKcn  or 
defective  pipes  by  good  glassed  stoneware 
pipes,  properly  socketed  and  cemented  at 
the  joints. 

And  that  the  said  Weston  Peters  Parsons 
did  make  default  in  complying  with  the 
requisitions  of  the  said  notice,  and  that 
the  said  nuisance  was  not  abated  in 
accordance  therewith,  or,  though  tempo- 
rarily abated,  was  likely  to  recur,  contrary 
to  the  provisions  in  that  behalf  of  the  said 
Public  Health  Act,  1875. 

On  the  hearing  it  was  admitted  by  the 
resix>ndent,  and  we  found  as  a  fact,  that- 
the  nuisance  did  exist  at  the  time  and 
place  mentioned,  though  temporarily  abated 
by  the  appellants  at  the  time  of  the  hearing. 
It  was  admitted  by  both  parties,  and  we 
found  as  facts,  that  the  drain  in  question 
was  laid  and  covered  over  in  a  ditch  along- 
side a  wall  belonging  to  the  premisas 
occupied  by  the  respondent,  and  between 
such  wall  and  a  highway  under  the  control 
of  the  appellants  for  a  distance  of  200  feet, 
where  it  discharged  into  a  catch-pit,  ana 
continued  from  such  catch-pit  for  seventy 
feet  under  a  highway  under  the  control  of 
the  appellants  to  a  s{>ot  marked  C  on  the 
plan  nereinafter  referred  to,  where  it  was 
joined  by  a  drain  from  another  house,  and 
subsequently  continued  through  private 
property  belonging  to  J.  K.  D.  W.  Digby, 
Esq.,  for  about  350  feet  and  emptied  into  a 
stream. 

That  the  drain  un  to  the  point  where  it 
joined  the  second  arain  was  used  only  for 
the  drainage  of  the  respondent's  house  and 
stables,  and  from  the  catch-pit  downwards 
for  carrying  off  the  surface  water  from  the 
highway. 

That  the  part  of  the  drain  above  the 
catch-pit  was  made  bjr  the  owner  or  tenant 
of  the  Manor  Farm  within  the  last  fifteen 
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years,  but  the  part  below  the  catch-pit 
existed  many  years  before. 

That  the  catch-pit  was  excavated  sixteen 
or  twenty  years  ago  by  the  orders  of  the 
tenant  of  tne  kennels  and  premises  situate 
below  the  same  for  the  purpose  of  prevent- 
ing the  surface  water  from  the  highway 
overflowing  into  his  premises. 

That  neither  the  drain  nor  cateh-pit 
had  within  recent  years  been  repaired  by 
the  appellants,  but  that  their  workmen 
had  from  time  to  time  cleared  away  a 
grip  leading  from  the  highway  through  the 
turf  to  the  catch-pit  for  the  purjjose  of 
leading  the  surface  water  of  the  highway 
into  the  cateh-pit. 

That  the  portion  of  the  drain  leading 
from  the  catch-pit  had  from  some  cause 
unknown  become  broken  where  it  passed 
under  the  highway  and  about  six  feet 
below  the  cateh-pit.  This  breakage  pre- 
vented the  water  flowing  from  the  catch- 
pit  where  it  collected,  and  caused  the 
nuisance  complained  of.  It  was  contended 
by  the  appellants  that  the  drain  from  the 
Manor  House  down  to  the  point  where  it 
joined  the  second  drain,  including  the  cateh- 
pit,  was  a  drain  within  the  meaning  of  the 
section. 

The  respondent,  on  the  other  hand,  con- 
tended that  it  was  a  sewer  within  the 
meaning  of  the  section.  He  also  con- 
tended that  the  words  "likely  to  recur" 
ought  to  have  formed  part  of  the  summons. 
On  the  latter  point  the  chairman  remarked 
that  the  summons  could  be  amended  if 
necessary,  but  the  objection  was  not  per- 
sisted in,  and  the  case  proceeded. 

A  plan  was  put  in  by  the  respondents, 
and  admitted  to  be  correct  by  the  ap- 
pellants. 

We  dismissed  the  said  information  as 
against  the  said  Weston  Peters  Parsons, 
the  occupier,  but  did  not  state  our  grounds 
for  so  doing. 

The  question  for  the  determination  of  the 
court  is  whether  we  were  right  in  so 
doing. 

If  the  court  should  be  of  opinion 
either  (1)  that  the  nuisance  comfiiained 
of  arose  from  defective  construction  or 
(2)  that  the  said  drain  or  the  broken  part 
thereof  constitutes  a  sewer  or  a  part  of  a 
sewer  within  the  meaning  of  s.  4  of  the 
Public  Health  Act,  1875,  then  our  deter- 
mination dismissing  the  said  information  is 
to  stand  confirmed  ;  otherwise  the  court  is 
humbly  solicited  to  remit  the  case  to  us, 
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the  said  justices,  with  the  opinion  of  the 
court  thereon,  or  to  make  such  order  as  to 
the  court  may  seem  fit. 

Henry  Hobhouse. 

John  S.  Donne. 

H.  M.  Ridley. 

E.  J.  Fownes. 

A.  L.  Kelly. 

E,  C.  Glen,  for  the  appellants.— There 
are  two  questions  here.  First,  this  diteh  is 
a  drain  and  not  a  sewer,  and  the  respondent 
was  in  occupation  of  that  part  of  it  which 
ran  under  the  highway,  as  he  was  an 
owner  of  land  adjoining  the  highway.  The 
nuisance  here  arises  from  the  respondent 
sending  faecal  matter  down  this  channel, 
which  was  only  intended  for  the  carrying 
off  of  rain-water.  He  is,  therefore,  the 
person  by  whose  act,  default  or  sufferance 
the  nuisance  arises.  [He  referred  to 
Brown  v.  Bussdl  (1868),  L  R.  3  Q.  B.  261 ; 
32  J.  P.  196.]  It  IS  the  duty  of  the  respon- 
dent to  cease  sending  down  sewage  andrepair 
the  damage  which  has  caused  the  stoppa^  ; 
and  then,  if  it  is  a  sewer  and  not  a  drain, 
he  can  recover  the  exi)ense8  from  the  local 
authority.  [He  referred  to  s.  96  of  the 
Public  Health  Act,  1875.1  The  mere  fact 
that  surface  water  runs  into  this  channel 
besides  the  sewage  sent  into  it  by  the 
respondent  does  not  make  the  channel  a 
sewer  and  not  a  drain.  Moreover,  this 
channel  cannot  be  a  sewer,  as  it  eventually 
runs  into  a  stream  ;  and  by  s.  17  of  the 
Public  Health  Act,  1875,  the  local  authority 
ia  forbidden  to  make  or  use  any  sewer, 
drain  or  outfall  for  the  purpose  of  con- 
veying sewage  into  any  natural  stream  or 
watercourse  until  such  sewage  has  been 
properly  purified.  A  channel  may  receive 
the  drainage  of  more  than  one  house,  and 
yet  not  be  a  sewer.  [He  cited  Button  v. 
Tottenluim  Urban  District  CouncU  (1890), 
78  L.  T.  470.]  Though  a  channel  for  rain 
water  may  be  a  sewer  for  certain  purposes, 
namely,  for  the  purpose  of  being  kept  in 
order  and  repaired  by  the  local  authority, 
that  does  not  entitle  anyone  to  send  sewage 
down  it  {Kinson  Pottery  Co.  v.  Poole  Cor- 
porationy  [1899]  2  Q.  B.  41 ;  63  J.  P.  580, 
and  Wilkinson  v.  Llandaff  and  Vtnas  Powis 
Rural  District  CouncUy  [1903]  2  Ch.  695 ; 
68  J.  P.  1). 

R,  Vaughan  Williams,  for  the  respon- 
dent. —  This  channel  where  the  block 
occurred  is  a  sewer  and  not  a  drain.  The 
duty  of  repairing  it  is  ui)on  the  local 
authority,  and  if  tiiey  had  carried  out  their 
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duty  no  nuisance  would  have  arisen.  The 
nuisance,  therefore,  has  not  arisen  by  the 
act,  default  or  suflferance  of  the  respondent, 
but  by  the  default  of  the  local  authority. 
There  is  no  evidence  in  the  case  to  show 
that  the  respondent  constructed  either  the 
catch-pit  or  the  culvert  under  the  road,  and 
that  distinguishes  this  case  from  those 
quoted  for  the  appellants.  The  catch- 
pit  is  not  a  cesspool,  which  is  something 
constructed  to  receive  sewage.  This  channel 
is  a  sewer  within  the  definition  in  s.  4  of 
the  Public  Health  Act,  1875,  as  it  receives 
the  drainage  of  more  than  one  building, 
and  the  surface  water  from  the  roads  as 
well.  It  is  not  necessary  that  it  should 
receive  sewage  from  more  than  one  build- 
ing. Lopes,  L.J.,  in  Ferrand  v.  Hollas 
Land  and  Building  Co.,  [1893]  2  Q.  B.  135  ; 
57  J.  P.  692,  says:  *'A  sewer  need  not 
necessarily  convey  sewage  matter  in  order 
to  constitute  it  a  sewer.  It  would  be  none 
the  less  a  sewer  within  the  Act  of  1875  if  it 
conveyed  only  rain  or  surface  water."  As 
to  the  discharge  of  this  channel  into  a 
stream,  the  local  authority  have  a  right  to 
do  so,  so  long  as  they  do  not  contravene 
the  provisions  of  s.  17  {Durrant  v.  Brank- 
sonie  Urban  DisU^t  Council^  [1897]  2  Ch. 
291 ;  Croysdale  v.  Sunbury  -  mi  -  Thames 
Urban  District  Gwmdl,  [1898]  2  Ch.  515  ; 
62  J.  P.  520).  A  sanitary  authority  which 
has  not  coinplied  with  the  requirements  of 
s.  15  of  the  Public  Health  Act.  1875,  in  pro- 
viding sewers  for  efifectually  draining  tneir 
district,  cannot  obtain  an  order  to  compel 
a  person  discharging  sewage  matter  into  a 
sewer  which  has  no  proper  outlet  to  dis- 
continue such  discharge  on  the  ground  that 
it  contributes  to  a  nuisance  {Fordom  v. 
Parsons,  [1894]  2  Q.  B.  780 ;  58  J.  P.  765). 

Glen,  in  reply. — Durrant  v.  Branksome 
Urban  District  Council,  supra,  does  not 
apply ;  that  only  implies  a  right  to  turn 
surface  and  rain  water  into  streams.  In 
Wilkinson  v.  Llandaff  and  Dinas  Powis 
Rural  District  Council,  supra,  the  plaintiff 
did  not  cause  the  nuisance,  and  it  is  dis- 
tinguished on  that  ground  from  Kinson 
Pottery  Co,  v.  Poole  Corporation,  sujyra, 
by  Stirling,  L.J.,  [1903]  2  Ch.,  on  p.  704. 
Fordom  v.  Parsons,  supra,  dealt  with  a 
prescriptive  right  to  send  sewage  matter 
into  a  channel :  no  such  right  is  claimed  or 
arises  here.  This  channel  was  not  a  sewer 
for  the  reception  of  fsecal  matter. 

Kennedy,  J.— In  this  case  I  think  the 
appellants  ought  to  succeed,  and  the  case 
niu>t  go  back  to  the  justices  with  certain 
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intimations  of  the  opinion  of  the  court. 
The  prosecution  was  under  s.  94  of  the 
Public  Health  Act,  1875,  against  the  respon- 
dent, Mr.  Weston  Peters  Parsons,  who  is 
the  occupier  of  a  house  called  the  Manor 
House,  described  on  the  plan  before  us, 
alleging  that  there  existed  a  nuisance 
within  the  meaning  of  the  Public  Health 
Act,  1875,  within  the  district,  caused  by  his 
act,  default  or  sufferance,  and  that  he  had 
made  default  in  complying  with  the 
requisitions  of  the  notice,  and  that  the 
nuisance  was  not  abated  as  it  ought  to 
have  been.  In  other  words,  that  he  was 
the  person  under  s.  94  of  the  Act  who  had 
caused,  and  was  continuing,  a  nuisance 
which  it  was  his  duty  to  put  an  end  to; 
that  he  was  the  person  by  whose  act, 
default  or  sufferance  the  nuisance  arose  or 
continued.  Now,  in  fact  there  is  no  doubt 
that  he  sent,  and  is  continuing  to  send, 
faecal  matter  from  the  Manor  House  down 
this  channel  into  the  catch-pit,  and  from 
the  catch-pit  through  the  overflow  which 
has  arisen  from  some  stoppage  below,  over 
the  place,  and  caused  the  nuisance,  and 
that  out  for  that  the  nuisance  would  never 
have  arisen.  And  he  can,  by  ceasing  to 
send  this  filthy  matter  down  this  channel 
to  the  catch-pit,  stop  any  nuisance  arising 
Whether  he  chooses  to  put  a  stop  to  it  by 
creating  a  cesspool  on  his  own  land,  or  by 
making  repairs  to  the  portion  of  the  channel 
which  IS  between  B  and  C,  below  the  catch- 
pit,  or  not,  is  for  him  to  consider,  with 
this  advantage,  that  as  r^ards  repairing 
the  portion  between  B  and  C,  namely,  that 
if  hereafter  he  can  make  out  that  it  is  the 
duty  of  the  public  authority  to  keep  that  in 
repair,  and  tnat  through  want  of  observance 
of  that  duty  the  mischief  has  arisen,  he 
may  be  able  to  recover  from  them  any 
expenses  that  he  has  incurred.  But  the 
justices  here,  in  giving  judgment  as  they 
did  for  the  respondent  subject  to  this  case, 
have  put  their  question  in  a  form  which 
does  not,  I  confess,  appear  to  me  to  be 
a  desirable  one.  They  say,  first  of  all: 
"  We  dismissed  the  information  as  against 
the  said  Weston  Peters  Parsons,  the  occu- 
pier, but  did  not  state  our  grounds  for 
so  doing."  I  think  they  should  have  stated 
their  grounds  for  so  doing ;  and,  further,  they 
go  on  apparently—no  ooubt  with  the  best 
intentions — to  limit  the  way  in  which  the 
court  is  to  deal  with  the  matter  by  saying 
that  if  we  are  of  opinion  either  (1)  that  the 
nuisance  complained  of  arose  from  defective 
construction,  or  ^2)  that  the  said  drain  or 
the  broken  part  thereof  constitutes  a  sewer 
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or  part  of  a  sewer  within  the  meaning  of 
8.  4  of  the  Public  Health  Act,  1875,  then 
the  determination  of  the  said  justices  in 
dismissing  the  information  is  to  stand  con- 
firmed I  otherwise  we  are  humbly  solicited 
to  remit  the  case  to  the  justices  with  our 
opinion.  Now,  the  court  is  not  bound,  in 
our  view,  to  deal  with  it  exactly  in  tnat 
manner.  We  are  of  opinion  that  the 
justices  upon  the  facts  stated  here  have 
gone  wrong.  With  regard  to  the  two 
grounds,  I  will  very  shortly  say  what  my 
view  is,  and  for  that  purpose  refer  to  this 
plan  and  to  the  facts  stated  in  the  case. 
There  is  a  channel  from  Manor  House  to 
this  catch-pit,  and  there  is  some  breakage 
or  disconnection,  the  nature  of  which  does 
not  appear  on  the  case,  between  B  and  C. 
As  to  the  portion  between  B  and  C  and 
below  the  catch-pit,  it  is  not  very  clear 
either  how  it  was  originally  made  or  exactly 
upon  whose  land  it  is.  The  suggestion  of 
the  case,  so  far  as  it  goes,  seems  to  me  that 
it  is  on  land  probaoly  belonging  to  the 
owner  of  the  Manor  House,  but  land  over 
which  the  appellants,  the  Wincanton  Rural 
District  Council,  have  a  public  highway. 
It  is  said  that  the  part  of  the  drain  above 
the  catch-pit  was  made  by  the  owner  or 
the  tenant  of  the  Manor  House  within  the 
last  fifteen  years,  but  that  the  part  below 
the  catch-pit  existed  many  years  before  ; 
that  the  catch-pit  was  erected  sixteen  or 
twenty  years  ago  by  the  orders  of  the 
tenant  of  some  other  premi.ses  called  the 
Kennel,  and  premises  situate  below  the 
same,  for  the  purpose  of  preventing  the 
surface  water  from  the  nigh  way  over- 
flowing into  his  premises  ;  that  neither  the 
drain  nor  catch-pit  had  within  recent  years 
been  repaired  by  the  appellants,  but  that 
their  workmen  had  from  time  to  time 
cleared  away  a  grip  leading  from  the  high- 
way through  the  turf  to  the  catch-pit  to  get 
the  surface  water  into  the  catch-pit.  From 
these  facts  it  appears  miite  clear  to  me  that 
there  is  no  proof  at  all  that  the  part  from 
B  to  C  was  in  any  way  either  created 
originally  or  adopted  by  the  appellants  as  a 
sewer.  It  seems  to  be  stated  it  was  created 
by  private  persons  in  the  neighbourhood 
for  a  private  purpose,  to  prevent  water 
running  over  tnere  which  had  been  col- 
lect^ on  the  surface  of  the  highway  ;  and 
that  there  is  nothing  to  make  that  a  sewer 
unless  it  be  that  it  receives  surface  water  ; 
and  that  for  some  time  past  the  occupier  of 
the  Manor  House  has  in  fact  sent  his  fascal 
matter  into  that  portion  to  the  catch- pit. 
For  myself,  I  am  not  prepared  to  say,  under 
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those  circumstances,  that  any  portion  of 
this  is  a  sewer  within  the  meaning  of  the 
Public  Health  Act,  1875.  It  is  a  channel 
simply  for  carrving  oif  surface  water  into 
which  this  man  has  chosen  for  convenience — 
and  his  predecessors,  too,  I  daresay — to 
send  his  faecal  matter  from  the  Manor 
House,  but  which  really,  as  Mr.  Glen  has 
pointed  out,  ought  not  to  be  used  as  a 
sewer,  because  the  effect  of  it  would  be 
that,  without  right  or  title  so  to  do,  this 
faecal  matter  would  ultimately  be  carried 
into  the  brook  below,  into  which  there  is  no 
right  to  drain  a  sewer  on  the  part  of  the 

fublic  authority  even  if  they  winhed  it,  and 
do  not  think  there  is  anything  in  the 
authorities  which  have  been  cited  to  show 
that  it  is  necessary  to  hold,  where  one 
acyoini ng  owner  creates  in  a  highway  a 
channel  for  the  ]mrpose  of  taking  water 
awav  from  his  premises  and  keeping  water 
in  that  channel,  that  it  can  be  constituted 
as  against  the  public  authority  a  sewer  for 
the  maintenance  of  which  thev  are  solely 
responsible  merely  because  another  owner  in 
the  neighbourhood  has  chosen  to  send  faecal 
matter  from  his  house  into  that  channel. 
It  was  never  intended  for  a  sewer,  it  was 
never  made  for  a  sewer,  and  so  far  as  I  can 
see  as  at  present— but  leave  that  question 
open  to  further  discussion  before  the 
justices— as  to  the  part  between  B  and  C 
there  is  no  evidence  which  satisfies  me  at 
present  that  from  any  point  of  view  the 
public  authority  could  be  responsible.  What 
they  have  done  is  to  go  to  the  man  who 
has  unquestionably  and  alone  caused  the 
nuisance.  It  is  not  a  question  of  his  con- 
tributing with  other  adjoining  owners  or 
occupiers  of  property  to  send  filth  into  this 
place  ;  he  is  the  only  i)erson  who  sends 
this  faecal  matter  into  what  otherwise  would 
be  a  surface  channel,  and  he  has  caused  the 
nuisance,  and  is  continuing  to  cause  the 
nuisance,  and  if  he  ceases^  to  cause  the 
nuisance  there  will  be  no  nuisance.  It  is 
truly  said,  no  doubt,  that  unless  there  were 
some  obstruction — how  caused  the  case 
does  not  show — it  is  certainly  not  shown  to 
be  through  defective  construction — unless 
there  were  some  block  between  the  catch- 
pit  and  B  and  C  there  would  possibly  be  no 
nuisance  at  all ;  but  the  fact  that  there  is  a 
block  there  does  not— unless  the  respon- 
dent is  discharged  by  the  fact  that  he  can 
show  there  was  a  duty  on  the  authority  to 
keep  B  to  C  as  a  sewer  into  which  he  was 
entitled  always  to  discharge— excuse  him 
for  causing  the  mischief,  which  undoubtedly 
arises  from  his  own  act,  and  is,  as  far  as  1  t 
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<?an  see,  an  act  for  which  he  properly  ought 
to  be  held  responsible  on  the  facts  before 
Us,  Now,  they  ask  us  for  our  opinion, 
first,  whether  the  nuisance  complained  of 
arose  from  defective  construction.  I  do 
not  think  that  is  very  materia],  because, 
assuming  that  there  was  some  fault  in  the 
person,  whoever  he  was,  who  constructed 
B  to  C— and  I  rather  understand  he  was 
the  owner  of  the  adjoining  premises— that 
would  not  discharge  the  present  respondent 
f^om  the  duty  of  not  creating  a  nuisance.  The 
first  material  question  is,  Who  is  the  person 
by  whose  acts  the  nuisance  arose  1  and  I 
should  say  in  answer,  on  the  facts  before 
me,  unquestionably,  for  the  purposes  of 
this  case,  the  nuisance  arose  from  the  acts 
of  the  respondent.  Secondly,  we  are  asked 
whether  tne  said  drain  or  the  broken  part 
thereof  constitutes  a  sewer  or  part  of  a 
sewer  within  the  meaning  of  «.  4  of  the 
Public  Health  Act,  1875.  I  am  of  opinion 
that  it  is  not  proved  to  my  satisfaction  that 
it  is  a  sewer.  Upon  the  evidence  before 
me  I  should  have  said  that  it  is  not  so,  and 
I  see  no  authority  in  obedience  to  which  I 
ought  to  say  that  this  must  be  held  to  be  a 
sewer  as  distinguished  from  a  drain  within 
the  meaning  of  the  Act,  merely  because 
this  gentleman  sends  from  the  Manor  House 
fsecal  matter  into  it.  The  channel  was 
originally  constructed  for  holding  surface 
water.  I  think,  so  far  as  they  go,  the 
authorities  cited  by  Mr.  Gleri  would  justify 
another  conclusion.  Certainly,  assuming 
for  a  moment  that  for  certain  purposes  it 
may  be  treated  as  a  sewer — assuming  that 
that  is  so,  it  is  to  my  mind  certainly 
not  proved  to  be  a  sewer  in  such  a  sense  as 
would,  as  a  necessary  conclusion  of  law, 
cjist  the  responsibility  for  this  nuisance 
upon  the  appellants  or  relieve  the  respon- 
dent from  the  duty  which  it  seems  to  me 
exists  to  put  an  end  to  a  nuisance  which  he 
and  his  occupation  of  the  Manor  House  has 
created.  In  my  opinion,  therefore,  the  case 
must  go  back  to  the  justices  to  hear  and 
determine. 

Ridley,  J.— I  agree  that  the  case  should 
go  back  to  the  justices  with  an  expression 
of  our  opinion.  The  finding  of  the  justices 
does  not  appear  to  me  to  be  a  logical  one. 
I  consider  that  the  findings  of  fact  at 
which  they  have  arrived  do  not  necessitate 
the  conclusion  at  which  they  arrive  that 
the  summons  ought  to  be  dismissed.  It 
seems  to  me  abundantly  clear  that,  as  a 
matter  of  fact,  and  dealing  with  the  ques- 
tion independently  of  the  Public  Health 
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Act,  1875,  this  nuisance  was  caused  by  Mr. 
Parsons.  He  was  the  only  person  who  had 
discharged  any  of  this  sewage  into  this  par- 
ticular pipe  between  B  and  C,  and  it  seems  to 
me  to  be  really  a  waste  of  time  to  endeavour 
to  contend,  as  Mr.  Vaugkan  Williams  did 
with  a  great  deal  of  ability  and  earnestness, 
that  in  such  a  case  as  the  present  the 
person  who  causes  a  nuisance  is  the  person 
whose  duty  it  is  to  mend  the  pipe.  I  do 
not  find  myself  able  to  follow  that  argu- 
ment. I  think  the  nuisance  arose  from  the 
sewage,  and  the  sewage  caused  the  nuisance, 
and  that  it  was  the  person  who  put  the 
sewage  there  who  is  responsible  tor  that 
nuisance.  Now,  that  is  the  consequence, 
as  it  seems  to  me,  of  the  act  of  the  respon- 
dent in  this  case.  But  we  are  bound,  and 
of  course  I  am  prepared  to-do  so,  to  deal 
with  the  matter  as  one  arising  under  the 
Public  Health  Act^  1875,  and  we  are  bound 
also  by  the  decisions  under  that  statute. 
The  main  argument  of  Mr.  Vaughan 
Williams  was  that  this  was  a  "sewer," 
and  that  this  being  a  **  sewer  "  within  the 
meaning  of  the  Act,  the  responsibility  of 
what  occurred  rested  on  those  in  whom  the 
sewer  is  vested.  I  am  not  prepared  to  sa^ 
that  it  was  a  "  sewer."  I  do  not  believe  it 
was.  I  am  prepared  to  say  that  I  a^ee 
with  my  brother  Kennedy  in  thinking 
that  it  was  not.  One  very  substantial 
objection  to  holding  it  to  be  a  "sewer" 
is  s.  17  of  the  Act  of  1875,  because  the 
public  authority  in  this  case  are  found  to 
have  laid  it  to  communicate  with  the  public 
stream.  That  they  are  not  allowed  to  do 
under  s.  17  with  regard  to  a  sewer,  but, 
independently  of  that,  it  does  not  appear 
to  me  that  there  is  in  the  present  case 
so  strong  a  collection  of  facts  as  there  was 
in  the  Kinson  Fottefi^  Co,  v.  PoUe  Cor- 
poration^ [1899]  2  Q.  B.  41,  to  induce  us  to 
say  that  this  was  a  sewer.  That  case,  I 
think,  governs  the  present  one.  The  facta 
were  somewhat  different  to  those  here. 
They  were  that  the  respondents  as  the 
highway  authority  had  laid  down  at  the 
siofe  of  the  highway  a  drain  for  the  purpose 
of  receiving  water  from  the  highway.  They 
had  laid  it  down  themselves.  It  was  not, 
as  in  the  present  case,  the  fact  that  a 
private  owner  had  used  a  ditch  not  con- 
structed by  the  highway  authority  next  to 
his  house,  not  constructed  immediately 
near  his  house,  in  this  way.  In  that  case 
the  respondents  had  laid  it  down  them- 
selves, and  it  had  been  dealt  with  by  Uiem 
immediately  before  the  private  owner  had 
anything  to  do  with  it.    Then  there  were 
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twelve  bouses  or  more  in  the  Kinson  Pottery 
Co*8  C(ue  as  to  which  the  respondento,  the 
highway  authority,  had  given  permission 
that  the  rain-water  from  them  should  be 
turned  into  the  same  surface-water  drain. 
In  this  case  there  is  but  one  house,  or 
rather  one  set  of  premises,  within  the  same 
curtilage  which  can  be  said  to  have  used 
what  corresponds  in  this  case  to  the 
surface-water  drain  in  the  Kinson  Pottery 
Co.'s  Case,  Under  those  circumstances  a 
Question  might  very  well  arise  under  the 
definition  clause  whether  this  pipe  is  not 
merely  a  drain,  whereas  the  other  one 
in  the  Kinson  Pottery  CoJs  Case  might 
have  been  held  to  be  a  sewer,  because  there 
were  more  premises  than  those  which  were 
occupied  within  the  same  curtilage  which 
drained  into  it.  Here  this  is  not  the  case, 
because,  as  I  understand,  the  only  water 
that  comes  into  this  pipe  is  that  which 
comes  from  premises  within  the  same 
curtilage.  That  would  apparently  bring 
this  pipe  into  the  definition  of  "  dram,"  and 
exclude  it  from  that  of  "  sewer " ;  but  I 
do  not  think  it  is  necessary  that  the 
decision  in  this  case  should  rest  on  the 
distinction  between  a  sewer  and  a  drain ; 
for,  having  considered  the  matter,  I  am 
prepared  to  adopt  the  judgment  of  the 
court  in  the  Kinson  Pottery  Oasey  which,  as 
I  have  said,  I  think  governs  the  pre- 
sent one.  In  that  case  Channell  and 
Darling,  JJ.,  came  to  the  conclusion  that 
for  certam  purposes  it  might  be  that  a 
surface-water  drain  was  a  sewer.  I  have 
alr^y  suggested  that  I  hardly  think  it 
was  in  this  case.  Darling,  J.,  goes  on  to 
say :  "  But  it  is  contended  that  therefore 
the  appellants  have  a  right  to  turn  into  it 
any  refuse  they  please,  and  then  it  is  for 
those  who  own  the  sewer  to  deal  with  the 
state  of  things  so  caused.  In  my  opinion 
that  is  not  the  law.  Section  21  of  the 
Public  Health  Act,  1875,  entitles  an  owner 
to  cause  his  drains  to  empty  into  the  sewers 
of  a  local  authority  on  giving  notice  and 
complying  with  the  local  authority's  regula- 
tions, but  that  does  not  entitle  an  owner  to 
empty  all  kinds  of  filth  into  a  small  road- 
side arain,  and  leave  the  local  authority  to 
deal  with  it  as  best  they  can  ;  and,  more- 
over, here  no  notice  was  shown  to  be  given. 
To  hold  otherwise  would  be  to  lead  to  an 
absurd  re.sult.''  Then  Channell,  J.,  says : 
"The  argument  for  the  appellants  in  the 
present  case  amounts  to  this— that  anyone, 
if  he  finds  a  drain  in  a  highway,  can  turn  his 
sewage  into  it,  and  say  that  it  is  a  sewer 
and  vested  in  the  local  authority,  who  are 
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liable  for  the  consequences,  while  he  him- 
self escapes  liability."  Now  I  agree  with 
that  reasoning  in  those  two  judgments.  I 
think  it  is  simply  a  case  in  which  the 
present  respondent  has  done  the  very  thing 
which  is  so  defined  by  the  judges  in  that 
case.  For  those  reasons  I  thmk  ne  is  liable 
under  the  94th  section  and  the  following 
95th  section  as  a  person,  to  u.se  the  words 
of  the  statute,  "by  whose  act,  default  or 
sufiVsrance  the  nuisance  arises  or  continues." 
Perhaps  I  ought  to  say  one  word  about  the 
subsequent  decision  of  Wilkinson  v.  Llan- 
daff  and  Dinas  Powis  Rv/ral  District 
Council^  «wr>ra,  which  was  quoted  by  Mr. 
Vaughan  Williams  yesterday,  because  in 
that  case  some  remarks  were  made  about 
the   judgment    which   I  have   just    been 

? noting  in  the  Kinson  Pottery  UoJs  Ca^e, 
n  that  case,  the  facts  of  which  are  not 
identical  with  the  present,  a  quastion  arose 
upon  which  it  was  necessary  to  discuss  the 
previous  decision  in  the  Kinson  Pottery 
CWs  Case,  and  Vauohan  Williams,  L.JT, 
said  that  Kinson  Pottery  Co,  v.  Poole  Cor- 
poration ^  was  not  a  decision  that  a  drain 
may  be  a  sewer  for  some  of  the  purposes 
of  the  Public  Health  Act,  1875,  ana  not 
for  others.  That,  I  should  think,  is  per- 
fectly plain  J  but  in  the  same  sentence  in 
which  ne  said  that,  or  rather  in  the  same 
paragraph,  he  says  :  "  When  the  judgments 
of  tne  learned  judges,  and  in  particular 
that  of  Channell,  J.,  are  carefully  read,  it 
does  not  seem  to  me  that  they  did  decide 
anything  of  the  sort."  Nor  did  they.  The 
judges  there  said  if  it  was  a  sewer  of 
course  it  was  a  sewer  for  all  purposes  of 
the  Public  Health  Act  1875,  but  it  does  not 
in  the  least  follow  when  you  are  putting 
into  operation  these  sections  with  regard  to 
a  nuisance ;  the  fact  that  it  must  be 
regarded  as  a  "sewer"  within  the  meaning 
of  the  Act  prevents  the  authority  taking 
proceedings  against  anyone  who  has  been 

guilty  of  causing  a  nuisance  by  his  act, 
efault  or  sufferance.  I  think  that  is  really 
the  meaning  of  the  previous  decision,  and  I 
think  it  governs  us  in  the  present  one.  I 
think  therefore  the  case  should  go  back  to 
the  justices  with  this  opinion. 

Appeal  allowed. 

Solicitor  for  the  appellants:  J.  Trevor 
Davies. 

Solicitors  for  the  respondent:  Robins, 
Hay  &  Co.,  for  Hook  and  Douglas,  Sher- 
borne. 
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Smith  v.  Savage. 

Sale  of  food  and  drugs-— Adulteration- 
Purchase  for  analysis— Four  (lackets  of 
article  bought— The  contents  of  the 
four  packets  mixed  together  and  divided 
for  analysis— One  purchase— Sale  of 
Food  and  Drugs  Act,  1875  (38  <k  39  Vict, 
c.  63),  s.  14. 

T/ie  appellant,  an  inspector  under  the  Sale 
of  Food  and  Drugs  Acts,  went  to  the 
respondent's  shop  and  asked  for  cream 
of  tartar.  The  respondent  produced  a 
box  labelled  "finest  cream  of  tartar, 
98  per  cent,  bicarbonate  of  potassium^ 
B,  F,,  1898."  The  appellant  asked  f&r 
four  packets,  which  were  all  similar  in 
size,  outward  appearance  and  label,  and 
were  taken  from  the  same  box.  The 
appellant  then  mixed  the  contents 
{tf  ike  f&ur  packets  together,  and 
divided  the  result  into  three  parts  for 
analysis. 


Held,  that  as  the  cream  of  tartar  was  divided 
into  packets  for  the  purpose  of  measure- 
ment, the  mixing  together  of  me  contents 
of  such  packets,  and  the  division  into 
three  parts,  was  a  sufficient  compliance 
with  «.  14  of  the  Sale  of  Food  ana  Di'ugs 
Act,  1875. 


Mason 
64  7. 


V,  Cowdary,  [19001    2  Q,  B,  419 ; 
1,  F,  662,  distinguished. 


Case  stated  by  justices  in  and  for  the 
county  of  Wilts. 

At  a  court  of  summary  jurisdiction  sitting 
at  Hungerford  on  28th  September,  1904, 
Henry  Edward  Savage,  of  Froxfield,  in  the 
county  of  Wilts,  grocer  (hereinafter  called 
the  respondent),  was  charged  in  and  by  a 
certain  information  by  Sam  Smith  of  Swin- 
don, in  the  said  county  of  Wilts,  inspector 
of  weights  and  measures  for  the  northern 
district  of  the  county  of  Wilts  (hereinafter 
called  the  appellant),  against  the  respondent 
charging  that  he,  the  respondent  on  the 
9th  August,  1904,  at  the  parish  of  Froxfield, 
in  the  said  county  of  Wilts,  did  unlawfully 
sell  to  the  said  Sam  Smith  to  his  prejudice 
988 
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as  purchaser  thereof  a  certain  drug,  to  wit, 
four  penny  packets  of  cream  of  tartar,  which 
were  not  of  the  nature,  substance,  and 
quality  demanded  by  the  said  Sam  Smith, 
such  cream  of  tartar  containing  lead  in  the 
proportion  of  three-quarters  of  a  grain  per 
pound  contrary  to  tne  Sale  of  Food  and 
Drugs  Act,  1875,  s.  6. 

At  the  hearing  of  the  said  information 
the  following  facts  were  proved  or  admitted 
before  us : — 

The  appellant  is  the  oflScer  duly  api)ointed 
by  the  Wilts  County  Council  as  the  in- 
spector under  the  Sale  of  Food  and  Drupes 
Acts  for  the  northern  division  of  the  said 
county. 

On  9th  August,  1904,  the  appellant  visited 
the  respondent's  place  of  business  at  Frox- 
field aforesaid,  and  there  saw  the  respondent 
who  carried  on  the  bumness  of  a  grocer. 
The  apitellant  saw  some  packets  of  cream  of 
tartar  in  his  shop,  and  asked  the  respondent 
if  he  sold  cream  of  tartar,  whereui)on  the 
respondent  produced  a  box  containing 
packets  labelled  "finest  cream  of  tartar, 
98  per  cent,  bicarbonate  of  potassium, 
B.  P.,  1898."  The  appellant  asked  for  four 
packets,  and  was  supplied  with  four  packets, 
which  were  all  similar  in  size  and  outward 
appearance  and  label,  and  were  taken  from 
the  same  box.  He  paid  4d,  for  them,  and 
told  the  respondent  that  the  purchase  had 
been  made  for  the  purpose  of  having  it 
analysed  by  the  Countv  Public  Analyst. 
The  appellant  emptied  tne  contents  of  the 
four  packets  into  one  plate,  and  then  divided 
the  whole  of  the  contents  or  matter  into 
three  parts  and  sealed  thein  up.  One  of  the 
three  packets  was  sent  by  registered  post  to 
Dr.  Bernard  Dyer,  the  county  analyst  for 
Wilts.  Another  of  the  packets  was  handed 
to  the  respondent,  and  tne  third  packet  was 
retained  and  produced  to  the  justices  by 
the  appellant.  The  appellant  said  that 
cream  of  tartar  mixed  with  bicarbonate  of 
soda  was  used  in  baking  powder,  and  also 
in  the  preparation  of  cakes,  and  was  also 
used  in  the  preparation  of  seidlitz  powders, 
and  in  the  preparation  of  summer  drinks. 

The  certificate  of  the  public  analyst  was 
as  follows : 

Certificate. 

To  Mr.  Sam  Smith, 

Insi)ector  of  Weights  and  Measures, 
Swindon. 

I,  the  undersigned,  public  anal^rst  for  the 
county  of  Wilts,  do  nereby  certify  that  I 
received  on  the  11th  August,  1904,  from  you 
by  registered  parcel  post  a  sample  of  crean 


post  a  sample  of  cream^ 
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of  tartar,  marked  No.  2321,  dated  August 
9th,  1904,  sealed  ER  464  N,  for  analysis, 
which  then  weighed  about  1|  ozs.,  and  have 
analysed  the  same,  and  declare  the  result  of 
ray  analysis  to  be  as  follows  :— 

I  am  of  opinion  that  the  said  sample  con- 
tained the  parts  as  under — or  the  percent- 
ages of  foreign  ingredients  as  under — viz., 
that  it  contained  l^d  in  the  prooortion  of 
three-quarters  of  a  grain  per  pouna. 

As  witness,  etc. 

Bernard  Dyek. 

Dr.  Bernard  Dyer,  the  county  analyst, 
was  called  in  support  of  his  certificate,  and 
his  evidence  and  analysis  was  undisputed. 
Cream  of  tartar  prepared  according  to  the 
British  Pharmacopoeia  should  not  contain 
lead.  The  appellant,  upon  the  above  facts, 
asked  for  a  conviction. 

The  respondent's  solicitors  raised  the  fol- 
lowing point  in  answer  to  the  charge, 
namely,  that  the  appellant  made  four 
separate  purchases,  each  packet  being  an 
article,  and  that  the  appellant  did  no^  by 
mixing  together  the  contents  of  the  four 
psu;kets,  and  then  dividing  the  substance  so 
mixed  into  three  parts,  comply  with  s.  14  of 
the  Sale  of  Food  and  Drugs  Actj  1875  (38  & 
39  Vict.  c.  63).  In  support  of  this  argument 
we  were  referred  to  the  case  of  Ma&cm  v. 
C&wdary,  [19C0]  2  Q.  B.  419  ;  64  J.  P.  662. 

The  appellant's  solicitor  contended  that 
the  respondent  should  be  convicted,  that 
the  facts  in  this  case  were  not  similar  to 
those  in  Mason  v.  Cowdaryy  supra,  and 
that  s.  14  had  been  properly  complied  with 
in  the  present  instance,  inasmuch  as  the 
entire  purchase  had  been  properly  divided 
into  three  parts  as  the  Act  directs.  It  was 
also  pointed  out,  on  behalf  of  the  appellant, 
that  m  the  case  of  Mason  v.  Cowdary,  supra, 
there  was  no  mixing  and  division  of  the  entire 
purchase,  and  that  the  words  of  the  judg- 
ment went  far  beyond  what  it  was  necessary 
to  decide  in  that  case,  and  could  not  be 
held  applicable  to  the  present  one. 

The  question  of  law  arising  on  the  above 
statement  for  the  opinion  of  this  court  is. 
whether,  upon  the  facts  as  proved  and  statea 
by  us,  we  were  right  in  dismissing  the 
said  summons. 

T.  Blake  Maurice. 

H.   R.   GiFFARD. 

H.  D.  Woodman. 
Wm.  Brown. 

The  Sale  of  Food  and  Drugs  Act,  1875 
(38  <&  39  Vict.  c.  63),  (as  amended  by  the 
Sale  of  Food  and  Drugs  Act,  1899  (61  «k 
62  Vict.  c.  51,  ss.  13  and  27),  provides  : 
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Section  14.— "The  i)erson  purchasing  any 
article  with  the  intention  of  submitting  the 
same  to  analysis  shall,  after  the  purchase 
shall  have  been  completed,  forthwith  notify 
to  the  seller  or  his  agent  selling  the  article 
his  intention  to  have  the  same  analysed  by 
the  public  analyst,  and  shall  divide  the 
article  into  three  parts  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and 
sealed  or  fastened  up  in  such  manner  as  its 
nature  will  permit,  and  shall,  if  required  to 
do  so  deliver  one  of  the  parts  to  tne  seller 
or  his  agent.    .    .    ." 

Holman  Gregory  for  the  appellant. — The 
decision  of  the  justices  was  w^rong.  They 
seem  to  have  thought  that  the  purchase  of 
the  four  packets  was  a  separate  purchase  of 
each  packet,  and  so  that  there  were  four 
sales  and  not  one  sale.  But  all  the  p£u;ket3 
were  labelled  in  the  same  way,  and  came  out 
of  the  same  box.  The  cream  of  tartar  was 
made  up  into  such  packets  in  order  to 
measure  the  quantity  for  the  purposes  of 
sale.  No  question  could  have  arisen  if  the' 
appellant  had  asked  for  four  pennyworth  of 
cream  of  tartar  instead  of  buying  as  he  did 
four  penny  packets.  The  justices  were 
misled  by  the  case  of  Mason  v.  Gowdary, 
Ll9(Xy]  2  Q.  B.  419  ;  64  J.  P.  662,  which  is 
not  m  pomt.  In  that  case  an  inspector 
bought  six  bottles  of  camphomted  oil. 
There  was  no  division  of  the  contents  of 
each  bottle,  nor  were  the  contents  of  the 
six  bottles  mixed  together,  but  two  were 
sent  for  analysis,  two  handed  back  to  the 
seller,  and  two  kept  by  the  purcha.ser.  That 
WM  held  not  to  be  a  compliance  with  s.  14  ; 
but  the  facts  were  quite  different  from  the 
present  case. 

Bonsev  for  the  respondent. — The  justices 
were  right.  There  were  four  separate  pur- 
chases, not  one  purchase.  If  a  person  were 
to  buv  loaves  of  bread,  one  of  the  loaves 
woula  have  to  be  divided  into  three  parts 
in  order  to  comply  with  the  Act.  The  deci- 
sion in  Mason  v.  Gawdary,  supra,  is  pre- 
cisely in  point.  In  that  case  Darling,  J., 
said  :  "  six  bottles  are  six  articles."  So  here 
the  four  packets  are  four  articles.  As  to 
the  arg[ument  that-no  ques^ft  eould  have 
arisen  if  the  appellant  had  merely  asked  for 
cream  of  tartar,  that  is  not  sound,  for  it 
might  equally  nave  been  urged  that  the 
inspector  in  Mason  v.  Gowdary,  supra,  had 
asked  for  "camphorated  oil."  The  appel- 
lant here  askea  for  and  obtained  four 
packets  of  cream  of  tartar.  There  is  no 
reason  why  the  contents  of  one  of  the 
packets  should  not  have  been  divided  into 
three  parts.     It  mip;ht  be  suggested  that  the 
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quantity  was  too  small,  but  that  was  not 
really  the  fact,  and  moreover,  even  if  it  was, 
the  Act  required  the  sample  to  be  divided 
into  three  parts,  whatever  the  quantity 
might  be,  and  failure  to  do  so  was  failure  to 
comply  with  the  Act. 

Alvrestone,  L.C.J.— In  this  case  I  am 
of  opinion  that  on  the  whole  the  appeal 
must  succeed.  It  is  true  a  question  might 
ari^e  in  the  case  of  different  articles  not  of 
a  similar  name,  or  articles  coming  from 
different  people  being  mixed  together  in  the 
shop,  but  that  is  not  the  case  with  which 
we  nave  to  deal.  In  the  present  case  the 
appellant  asked  for  cream  of  tartar,  which, 
for  the  purposes  of  measurement,  was  put 
up  in  penny  packets.  The  inspector  then 
said  he  would  take  four  packets,  and  we 
have  to  say  whether,  because  four  packets 
of  the  same  article,  labelled  in  the  same 
way,  and  sold  at  the  same  time  as  cream 
of  tartar,  were  mixed  together  and  then 
divided  into  three  parts,  the  objection  was 
a  good  one,  that  it  was  not  a  compliance 
with  the  Act.  I  am  of  opinion  that  objec- 
tion cannot  be  sustained.  The  facts  in 
Hason  V.  Cowdary,  sujyray  are  different, 
and  the  decision  therefore  does  not  apply  to 
this  case.  The  case  must  be  remitted  to 
the  justices. 

Kennedy  and  Ridley,  JJ.,  agreed. 

AjipecU  allotted. 

Solicitor  for  the  appellant :  Harry  Bevir, 
Wootton  Bassett. 

Solicitors  for  the  resi)ondcnt :  Neve, 
Beck  (fe  Kirby. 
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April  8,  1905. 
Rex  v.  Leonabd  Rusbell. 

Criminal  law  — Betting  Act,  1853  (16  & 
17  Victc.  119),s.  1— Resorting— User- 
Place— Evidence. 

The  defendant  wcu  convicted  of  unlawfully 
using  a  yard  and  garden  ground  at 
the  back  o/  187,  Queen  Street,  Walsall, 
and  of  the  adjoining  messuages,  for  the 
jmrjfose  of  betting  with  versons  resort 
ing  thereto,  and  for  the  purpose  of 
receiving  money  as  the  consideration 
for  an  undertaking  by  him  to  pay 
mo7iey    on    the    contingency   of  horse 


It  UKts  jyroved  that  the  jjremises,  187,  Queen 
Street,  were  at  the  time  in  question  occu- 
pied by  the  defendant's  father,  who  car- 
ried on  a  fruiterer's  business  there.  The 
premises  were  in  the  middle  of  a  row  of 
eight  otJier  similar  small  nouses,  each 
of  them  having  a  front  door  opening 
into  Queen  Street,  This  row  of  houses 
Inicked  on  to  a -piece  of  enclosed  land 
which  formed  a  common  yard  and 
garden  ground  for  the  whole  row,  and 
the  same  piece  of  land  was  crossed  by  a 
footpath  which  ran  immediately  behind 
the  raw  of  houses  and  upon  which  path 
the  ba>ck  doors  of  the  premises  opened. 
Upon  the  garden  ground  behind  No.  187, 
toas  some  shedding,  which  was  cdso 
occupied  by  the  defendant's  father. 
The  grounds  at  the  back  of  this  rouf 
were  approached  from  Queen  Street  by 
an  entry  at  the  side  of  No.  187.  Evi- 
dence toas  given  that  on  the  \Zth  July 
thirty-nine  persons  were  seen  to  go  up 
this  entry  between  1  and  1.45  p.m..  and 
about  3  p.m.  a  bet  woa  rivxde  with  the 
defendant,  who  was  sitting  against  the 
wall  in  the  garden  behind  the  house. 
On  the  I3th  July  seventy-two  i^sons 
were  seen  to  go  up  this  entry  between 
1  and  2  15  p.m.  and  the  defendant  was 
seen  to  come  down  the  entry  and  a  bet 
was  made  with  the  defendant  on  that 
day  in  the  yard  at  the  rear  of  the 
house.  On  the  \Uh  July  betufeen  1  and 
1.50  p.m.  fifty  persons  were  seen  to  ffo 
up  ike  entry,  and  a  bet  wa^  made  with 
the  defendant  and  he  paid  the  winnings     ^ 
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of  a  bet  made  the  day  be/ore.  On  each 
of  thfse  days  some  jyerson  was  seen  to  be 
keeping  a  look  out. 

Held,  that  there  loas  evidence  of  ^^ resorting" 
and  *'*'user"  within  the  m£aning  of  the 
Betting  Act,  1853,  and  that  there  was 
eifidence  that  the  defendant  used  a 
^^ place"  within  the  meaning  of  the  said 
Act. 

Special  Case. 

This  is  a  case  stated  by  me,  Edward 
Annesley  Owen,  Esquire,  his  Majesty's 
Recorder  of  the  borough  of  Walsall,  under 
the  statute  11  &  12  Vict.  c.  78,  and  the 
statutes  amending  the  same,  for  the  pur- 
pose of  obtaining  the  opinion  of  the  Court 
for  the  Consideration  of  Crown  Cases 
Reserved,  on  certain  questions  of  law 
which  arose  before  me  as  hereinafter 
stated. 

1.  By  an  indictment  duly  found  at  the 
General  Quarter  Sessions  of  the  Peace  in 
and  for  the  borough  of  Walsall,  held  before 
me  on  the  17th  October,  1904,  the  above 
named  Leonard  Russell,  who  is  nineteen 
years  of  age,  was  charged  with  certain 
offences  under  s.  1  of  the  Betting  Act,  1853 
(16  &  17  Vict.  c.  119),  he,  when  charged 
before  a  court  of  summary  jurisdiction, 
having  claimed  to  be  tried  by  a  iury.  The 
said  indictment  contained  eignt  counts, 
which  were  shortly  as  follows  : 

First.— For  that  he,  the  said  Leonard 
Russell,  on  the  7th  of  July,  1904,  unlaw- 
fully did  use  a  certain  place,  to  wit,  the 
yard  and  garden  ground  situate  at  the  back 
of  187,  Queen  Street,  Walsall,  and  of  the 
adjoining  messuages,  for  the  purpose  of 
the  said  Leonard  Russell  when  so  using 
the  same  betting  with  persons  resorting 
thereto. 

Second.— For  that  he,  the  said  Leonard 
Russell,  on  the  7th  July,  1904,  unlawfully 
did  use  the  said  yard  and  garden  ground 
for  the  purpose  of  the  said  Leonard  Kussell 
when  so  using  the  same  receiving  money 
as  the  consideration  for  an  undertaking  by 
him  to  pay  money  on  the  contingency  of 
horse  races. 

Third.— For  that  he,  the  said  Leonard 
Russell,  on  the  12th  July,  1904,  unlawfully 
did  use  the  said  place  for  the  purpose  of 
betting  with  persons  resorting  thereto. 

Fourth.— For  that  he,  the  said  Leonard 
Russell,  on  the  said  12th  July,  1904,  unlaw- 
fully did  use  the  .said  place  for  the  purpose  of 
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receiving  money  as  the  consideration  for  an 
undertaking  by  him  to  pay  money  on  the 
contingency  of  horse  races. 

Fifth.— For  that  he,  the  said  Leonard 
Russell,  on  the  13th  July,  1904,  unlawfully 
did  use  the  said  place  for  the  purpose  of 
betting  with  persons  resorting  thereto. 

Sixth.— For  that  he,  the  said  Leonard 
Russell,  on  the  said  13th  July,  1904,  unlaw- 
fully did  use  the  said  place  for  the  purpose 
of  receiving  money  as  the  consideration  for 
an  undertaking  by  him  to  pay  money  on 
the  contingency  of  horse  races. 

Seventh.  —For  that  he,  the  .said  Leonard 
Rus.sell,  on  the  14th  July,  1904,  unlawfully 
did  use  the  said  place  for  the  purpose  of 
betting  with  persons  resorting  thereto. 

Eighth  —For  that  he,  the  said  Leonard 
Russell,  on  the  said  14th  July,  1904,  unlaw- 
fully did  use  the  said  place  for  the  purpose 
of  receiving  money  as  the  consideration  for 
an  undertaking  by  him  to  pay  money  on 
the  contingency  of  horse  race.s. 

2.  The  said  premises,  187,  Queen  Street, 
Walsall,  were  at  the  time  in  question  in  the 
occupation  of  the  father  of  the  said  Leonard 
Russell,  where  the  father,  with  the  assist- 
ance of  the  mother  of  the  defendant,  car- 
ried on  a  fruiterers  business.  The  said 
premises  consisted  of  a  shop  and  house 
fronting  to  Queen  Street  aforesaid,  and 
which  said  shop  and  house  were  in  the 
middle  of  a  row  of  eight  other  similar  small 
houses,  each  of  which  had  a  front  door 
or)ening  into  Queen  Street.  The  said  row 
of  houses  backed  on  to  a  piece  of  enclosed 
land  which  fonned  a  common  yard  and 
garden  ground  for  the  whole  of  the  said 
houses,  and  the  same  piece  of  land  was 
crossed    by  a    paved  footpath  which  ran 

Earallel  to  and  immediately  behind  the  said 
ouses,  and  upon  which  path  the  back  doors 
of  the  said  premises  opened.  Beyond  this 
footpath  was   the  ground  used  as  garden 

f  round.  The  houses  had  windows  at  the 
ack  looking  into  the  yard  and  garden 
ground.  Upcm  the  garden  ground  imme- 
diately behind  the  said  house,  187,  was 
some  shedding,  which  was  occupied  by  the 
father  of  the  defendant  with  his  said  house. 
The  said  ground  at  the  backs  of  the  said 
houses  was  approached  by  an  entry  from 

Sueen  Street  aforesaid  ;  the  said  entry  ran 
ongside  of  the  said  house,  No.  187,  occu- 
pied by  the  father  of  the  defendant,  as 
aforesaid,  four  houses  being  on  the  left 
hand  side  of  the  entry,  and  No.  187,  with 
four  other  houses,  being  on  the  right  hand 
side  of  the  entry. 
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Rex  V,  Leonard  Russell. 

3.  The  following  were  the  witnesses 
called  by  the  prosecution  : 

(a)  Henry  Jones,  who,  having  proved  the 
facts  set  out  in  paragraph  2  hereof,  stated 
further : 

Examined.— I  am  a  detective-sergeant  of 
the  police  at  Walsall.  Know  the  defen- 
dant, who  is  a  bookmaker  residing  at  187. 
Queen  Street,  Walsall.  It  is  a  small 
fruiterer's  shop  kept  bv  his  father,  who  is 
also  a  bookmaker.  Defendant's  mother 
looks  after  the  fruiterer's  business.  Defen- 
dant's brother  is  also  a  bookmaker.  I  have 
seen  defendant's  father  riding  round  on  a 
bicycle  and  taking  slips  from  bookmakers 
between  one  and  two  (dinner  tin>e)  at  the 
top  of  Portland  Street,  No  charge  has 
been  made  against  defendant's  father  for 
betting.  Defendant's  father  assists  in 
fruiterer's  business  and  is  the  tenant  of 
No.  187,  Queen  Street. 

David  Vaughan,  examined. —  I  am  a 
police  constable  at  Walsall.  On  7th  July, 
1904,  I  watched  the  premises,  187,  Queen 
Street,  Walsall,  from  12.30  to  2.45  p.m.  1 
saw  sixty-six  men,  women  and  children  go 
up  to  the  entry.  At  12.45  I  saw  the  defen- 
dant in  Queen  Street  take  a  slip  of  paper 
from  a  cyclist  and  some  money.  I  saw 
another  person  watching  and  defendant's 
mother  was  frequently  on  the  doorstep.  On 
July  12th,  1904, 1  again  watched  from  1  to 
1.45  P.M.  I  saw  thirty-nine  men,  women 
and  children  go  up  the  entry.  While  this 
was  going  on  a  person  was  watching,  and 
Mrs.  Russell,  defendant's  mother,  was  fre- 

Suently  on  the  doorstep.  On  July  13th,  1904, 
watcned  from  1  to  2.15  and  saw  seventy- 
two  persons  go  up  the  entry— men,  women 
and  children.  The  entry  adjoins  the  house 
occupied  by  the  defendant.  I  saw  the 
defendant  come  down  the  entry  and  go  into 
Brook  Street,  which  leads  out  of  Queen 
Street.  I  saw  his  mother  watching,  and  a 
man  named  Deakin  watching  at  the  corner 
of  Brook  Street.  I  saw  the  defendant  put 
his  book  in  his  pocket  and  several  persons 
go  after  him  ;  but  I  did  not  see  him  take 
any  bets.  On  Thursday,  the  14th  of  July, 
1904,  from  1  to  1.50  I  again  watched.  I 
saw  fifty  persons  go  up  the  entry.  Deakin 
was  watching  the  corner  of  Brook  Street 
and  defendant's  mother  was  frequently  on 
the  doorstep. 

Cross-examined. — I  was  in  my  own  house 
watching.  My  house  is  in  Queen  Street 
immediately  opposite  defendant's  house.  1 
was  concealed  in  my  own  hou.se  and  could 
not  be  seen.  I  have  lived  there  eight 
months.    I  know  all   the    people    in    the 
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street  and  all  the  people  opposite.  I  saw 
Russell  on  the  7th  inst.,  and  saw  him  take  a 
slip  of  paper  and  money  from  a  man  with 
a  Ibicycie  in  the  street.  I  did  not  see 
Russell  on  the  12th  inst.  I  saw  him  on 
the  13th  inst.  come  out  of  the  hou.««e  and  go 
down  the  street.  I  did  not  see  him  make  a 
bet  in  the  street.  I  saw  no  money  or  slips 
pass.  I  saw  him  put  a  book  in  his  pocket 
I  saw  his  mother  watching.  I  shoula  think 
she  was  looking  to  see  if  there  was  a  police- 
man about  I  should  think  it  was  because 
he  was  a  bookmaker.  I  have  not  seen 
other  women  on  the  doorstep  so  often  as 
Russell's  mother.  When  she  came  to  the 
door  she  had  just  a  look  round.  She  spoke 
to  Deakin.  I  did  not  see  her  speak  to  any- 
one but  Deakin.  I  did  not  know  the  maa 
on  the  bicycle.  I  knew  some  of  the  people 
going  up  the  entry.  I  saw  no  person  who 
lived  at  any  of  the  houses  in  the  row  pass 
up  that  entry  during  the  times  I  watched. 

Re-examined.  —During  my  watching  the 
people  that  went  up  the  entry  were  not 
people  who  lived  at  the  houses.  Each 
nouse  has  a  front  door  opening  into  Queen 
Street. 

In  answer  to  me,  the  witness  said  :  Of 
these  sixty-six  men,  women  and  children  on 
the  7th  July,  there  would  be  fifty  men.  I 
suggest  that  the  women  and  children  were 
engaged  in  betting  for  others.  Women  and 
children  do  make  bets.  I  did  not  see  any 
betting  slips  in  the  women's  and  children's 
hands.  I  cannot  suggest  any  other  reason 
than  betting  for  these  people  going  up  the 
entry  in  sucn  numbers.  None  of  the  people 
belonged  to  the  nine  houses.  I  cannot  give 
the  names  of  the  people  in  the  nine  houses ; 
for  instance,  I  cannot  tell  how  many  live  in 
No.  186  or  their  names. 

Richard  White,  examined.— -I  live  at  304, 
Wolverhampton  Road,  Walsall,  and  am  a 
carter  for  the  London  and  North  Western 
Railway.  On  Tuesday,  the  12th  July,  1904, 
I  received  from  Jones  (the  first  witness)  a 
slip  of  paper.  I  went  with  it  to  187,  Queen 
Street,  up  the  entry  adjoining,  and  made  a 
bet  with  the  defendant,  Leonard  Russell, 
about  three  o'clock  in  the  afternoon.  He 
was  up  a^inst  the  wall  in  the  garden  be- 
hind the  house,  sitting.  He  was  sitting  on 
a  box  or  chair.  I  betted  with  him,  backing 
a  horse^  Foundling,  6cL  to  win  and  Qd,  for  a 
place,  in  the  Dullingham  Plate  race,  New- 
market I  gave  him  Is.  I  saw  two  other  men 
present.  One  took  a  newspaper  off  him  and 
looked  at  it.  A  green  paper—  looked  like  a 
racing  paper.  The  horse  did  not  run  that 
day.    On  July  13th,  t.c,  the  next  day,  I 
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received  another  slip  of  paper  from  Jones. 
I  went  again  to  187,  Qaeen  Street,  and 
made  another  bet,  6d.  win  and  6d,  for  a 
place  on  Countermark,  running  at  New- 
market on  that  day.  I  made  this  bet  with 
Russell  in  the  yard  at  the  rear  of  the  house. 
I  told  him  I  had  Is.  coming  back  on 
Foundling  as  it  didn't  run.  He  looked  in 
his  book  and  said  it  was  right,  so  I  put  this 
Is.  on  Countermark.  As  I  went  up  the 
entry  I  saw  two  men  coming  doix  n  and  I 
did  not  see  anything  on  that  dav.  There 
were  six  men  there  altogether  when  I  was 
there.  The  horse  I  backed  won.  The  next 
day,  i.e.,  July  14th,  I  went  to  the  same 
place.  Russell  was  there.  He  paid  me 
3«.  9d.y  my  winning.  On  the  same  day  I 
received  another  slip  of  paper  from  Jones. 
I  went  a  second  time  and  made  another  bet 
with  defendant  at  the  same  place,  about 
2.45,  6d.  win  and  6d.  for  a  place  on  Fiance. 
When  I  saw  defendant  he  was  coming  out 
of  the  house  at  the  back. 

Cro.ss-examined. — The  first  of  the  bets  I 
had  with  the  defendant  on  July  12th  was 
up  aj^inst  the  wall  of  a  factory  at  the  back 
of  the  garden.  On  the  13th  July  I  found 
Russell  just  coming  out  of  his  house  on  the 
yard  part— about  1.30.  On  the  14th  July 
1  went  up  the  entry  to  the  back  again 
about  12  o'clock,  and  I  saw  Russell  stand- 
ing up  against  the  wall  at  the  back,  but  on 
his  own  part.  I  went  again  at  2.45  and 
saw  Russell  just  coming  out  of  the  house. 
On  the  12th  July  another  man  was  there. 
I  saw  him  take  a  green  paper  from  Russell. 
I  say  it  was  a  sporting  paper.  I  do  not 
know  the  Westminster  Gazette.  I  was  sent 
there  by  the  police.  I  never  made  a  bet 
before.  On  the  first  day,  July  12th,  Rus- 
sell was  in  the  garden  at  the  back  of 
Russell's.  The  garden  I  saw  him  on  was 
the  garden  at  the  back  of  one  of  the  other 
houses  and  not  at  the  back  of  his  house — 
perhaps  at  the  back  of  No.  189.  On  the 
13th  I  saw  him  in  the  paved  path  common 
to  all  the  houses.  On  tne  14tb  he  was  just 
up  against  a  wall  behind  one  of  the  other 
houses  the  first  time  I  went.  Perhaps  it 
would  be  at  the  back  of  188  on  the  first 
occasion  when  I  called,  and  on  the  second 
occasion  on  the  same  day  he  was  coming 
out  of  his  house.  I  do  not  know  where  he 
was  going  to. 

Re-examined.— The  shed  at  the  back  of 
Russell's  house  covers  the  whole  of   the 

fEirden  opposite  to  his  own  house.  On 
uly  13th  I  made  my  bet  with  Russell  on 
the  part  of  the  paved  path  op]X)site  to  his 
own  house.  No.  187.  On  the  14th  I  saw 
Rus.sell  on  the  first  occasion  on  his  garden, 
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and  on  the  second  occasion  on  the  part  of 
the  path  opposite  his  own  back  door.  There 
is  a  well-known  green  racing  paper  called 
the  Sporting  Tissue. 

4.  At  the  conclusion  of  the  case  for  the 
prosecution,  counsel  for  defendant  sub- 
mitted that  there  was  no  case  to  go  to  the 
jury  (1)  because  there  was  no  evidence  of 
resorting  within  the  meaning  of  the  statute  ; 
(2)  because  there  was  no  evidence  of  **  user  " 
of  a  place  within  the  meaning  of  the  said 
statute ;  (3)  because  there  was  no  evidence 
that  the  defendant  when  he  made  the  bets, 
as  stated  in  the  evidence  before  mentioned, 
used  a  "  place  "  within  the  meaning  of  the 
statute. 

I  ruled  that  on  none  of  these  grounds 
could  I  withdraw  the  case  from  the  jury, 
but  at  the  request  of  counsel  for  the  defen- 
dant, I  agreed,  if  it  should  become  neces- 
sary, to  state  a  case  for  the  opinion  of  this 
honourable  court. 

Counsel  for  the  defendant  called  no  evi- 
dence and  the  jury  returned  a  verdict  on 
each  count  seiwirately  of  "  Not  guilty "  on 
the  first  two  counts  of  the  indictment,  and 
a  verdict  of  "Guilty"  on  each  of  the  re- 
maining counts. 

I  thereupon  sentenced  the  defendant  to 
pay  a  fine  of  £50  and  the  costs  of  the  pro- 
secution, and  in  default  of  such  payment  to 
be  imprisoned  for  six  calendar  months  in 
the  second  division  ;  but  execution  of  the 
judgment  was  respited  and  the  defendant 
was  released  on  bail  pending  the  decision 
of  this  honourable  court. 

The  guestion  for  the  opinion  of  this  court 
is  as  follows : 

Whether  I  was  right  upon  the  evidence 
above  mentioned  in  allowing  the  case  to  go 
to  the  jury] 

If  the  court  shall  be  of  opinion  that  I 
was  right  in  allowing  the  case  to  go  to  the 
jury  the  conviction  is  to  be  affirmed,  but  if 
the  opinion  of  the  court  is  in  the  negative 
the  conviction  is  to  be  quashed. 

Given  under  my  hand. 

Edward  Anneslky  Owen, 
Recorder  of  Walsall, 
28th  March,  1905. 
Witnes.s,  Lionel  John  Rudoe, 
Clerk  to  said  E.  A.  Owen, 
1,  Tanfield  Court, 
Temple, 
London,  E.C. 

Distumal,  for  the  defence,  referred  to 
Powell  V.  Kempton  Park  Racecourse  Co., 
Limited  (1899),  63  J.  P.  260,  and  to  Bex  v. 
Deaville  (1903),  67  J.  P.  82. 
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A,  E.  W,  Hazdy  for  the  prosecution,  was 
not  called  upon. 

Alverstone,  L.C.J.— It  is  quite  clear 
that  there  was  evidence  to  go  to  the  jury 
on  both  points.  It  is  not  suggested  that 
there  was  any  misdirection  of  the  jury  by 
the  recorder.  The  conviction  must  be 
affirmed. 

Lawrance,  Kennedy,  Ridley  and 
Channell,  JJ.,  agreed. 

Conviction  affirmed. 

Solicitors  for  the  prosecution :  Ward, 
Bowie  k  Co.,  for  J.  R.  Cooper,  Walsall. 

Solicitors  for  the  defence :  James  Mit- 
chell, for  R.  A.  Willcock  and  Taylor,  Wolver- 
hampton. 
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April  4,  12,  1906. 

(Before  Alverstone,  L.C. J.,  Kennedy  and 
Ridley,  JJ. 

Kensit  v.  Dean  and  Chapter  of 
St.  Paul's. 

Criminal  law  —  Ordination  of  priest  of 
Church  of  England  —  Exhortation  of 
bishop  to  show  "impediment"  to  ordi- 
nation— Protest  as  to  practices  of  can- 
didate against  ritual  of  Church  of 
England —"  Disturbing "  a  clergyman 
celebrating  a  Divine  service — Ecclesi- 
astical Courts  Jurisdiction  Act,  1860 
(23  &  24  Vict.  c.  32),  s.  2. 

At  an  ordination  service  held  by  the  Bishop 
of  London  in  St,  PavVs  Cathedrcu, 
London,  on  the  bishop  reading  the  ex- 
hortation in  the  Prayer  Book :  "  But 
yet  if  there  be  any  of  you  who  knoweth 
any  impediment  or  notable  crime  in 
any  of  them,  for  the  whitih  he  ou^ht  not 
to  be  received  into  this  holy  ministry, 
let  him  come  forth  in  the  name  of  God 
and  shoio  what  the  crime  or  impeaiment 
is"  the  appellant  read  from  a  un^tten 
paj^er  a  protest  against  the  ordination 
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of  several  persons,  one  of  whom  was 
then  a  candidatefor  ordination,allegtng 
that  the  candidate  had  been  a  party  to 
or  taken  part  in  services  in  a  ckurch  of 
the  Chu/rch  of  England  inwhich  breaches 
of  prescribed  ritual  and  adoration  of  the 
elements  had  taken  place.  The  appellant 
was  convicted  by  a  court  of  summary 
jurisdiction  for  "  disturbing"  a  clergy- 
man celebrating  a  Divine  service  con- 
trary to  s.  2  o/  23  <fc  24  Vict  c.  32,  cind 
quarter  sessions  affirmed  the  conviction, 
but  stated  a  case  fw  the  opinion  of  the 
High  Court  as  to  whether  the  practices 
alleged  in  the  appellant^s  jyrotest  con- 
stituted an  ^*  impedinient"  to  ordina- 
tion within  the  meaning  of  the  rubric, 
in  which  case  they  were  of  opinion  thai; 
the  appellant  had  not  contravened  the 
section. 

Held,  that  sv4ih  practices  on  the  part  of  a 
candidate  did  not  constitute  an  "  im- 
pediment" to  ordination  within  the 
meaning  of  the  rubric. 

The  court  was  also  of  opinion  thai  such 
practices  did  not  constitute  a  "  notahle" 
or  ^^ great  crime"  within  the  meaning 
of  the  rubric. 

Case  stated  by  quarter  sessions  of  the 
citv  of  London  on  an  appeal  by  John 
Alfred  Kensit,  against  a  conviction  by  the 
lord  mavor  at  a  court  of  summary  jurisdic-* 
tion  held  at  the  Mansion  House  iustice 
room  on  March  4th,  1904.  for  that  he  did 
unlawfully  "disturb"  a  clergyman  in  holy 
orders,  to  wit,  the  right  reverend  prelate, 
the  Lord  Bishop  of  London,  then  cele- 
brating the  rite  of  ordination  in  a  certain 
cathedral  church  there  situate,  to  wit,  St. 
Paul's  Cathedral,  contrary  to  s.  2  of  the 
Ecclesiastical  Courts  Jurisdiction  Act,  1860 
(23  &  24  Vict.  c.  32). 

Against  this  conviction,  under  which  he 
was  ordered  to  pay  a  fine  of  £5  and  in 
default  of  distress  to  be  imprisoned  one 
day,  the  defendant  appealed  to  quarter 
sessions  of  the  city  of  London  held  by 
adjournment  at  the  Guildhall  on  April  27th, 
1904. 

The  evidence  disclosed  that  on  Sunday, 
February  28th,  1904,  the  Bishop  of  London 
was  conducting  an  ordination  service,  and 
was  in  front  of  the  communion  table. 
James  Brown,  dean's  verger,  deposed  as 
follows :  "  I  saw  Mr.  Kensit  walking  up 
the  choir,  accompanied  bv  several  others. 
I  think  six.    I  heard  the  bishop  read  iipni  j 
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the  service-book  the  ^ords  beginning, '  But 
yet  if  there  be  any  of  you  knowing  any 
impediment  or  notable  crime  in  any  of 
them,  for  the  which  he  ought  not  to  be  re- 
ceived into  this  holy  ministry,  let  him  come 
forth  in  the  name  of  God  and  show  what 
the  crime  or  impediment  is.'  Some  one 
asked  Mr.  Kensit  to  come  nearer  the 
bishop.  I  think  it  was  Mr.  Lee,  the 
chapter  clerk.  He  and  the  others  with 
him  did  so.  Mr  Kensit  had  a  paper  in 
his  hand,  which  he  commenced  to  read. 
The  bishop  said,  'Unless  the  impediment 
Qomes  within  these  heads '  (reading  from  a 
paper)  *  I  shall  prosecute  you  for  brawling.'" 
fin  the  course  of  the  argument  it  was  stated 
by  counsel  that  this  paper  was  an  opinion 
furnished  to  the  Bishop  of  London  oy  the 
Dean  of  Arches,  Sir  Lewis  Dibdin,  and  the 
Rev.  M.  P.  Gilson  also  deposed  on  oath  to 
the  same  effect.  This  opinion  of  Sir  Lewis 
Dibdin,  which  was  attached  to  the  case, 
was  as  follows :  *  I  think  it  is  clear  that 
neither  membership  of  an  ^tUtra  High 
Church  Society,'  nor  the  candidate's  inten- 
tion to  be  ordained  on  the  title  of  an  in- 
cumbent who  employs  extreme  (and  1  will 
assume  illegal)  practices  in  public  worship, 
constitutes  a  *  notable  crime '  or  an  *  impedi- 
ment '  within  the  ordinal.  It  is  obvious 
that  neither  is  a  '  crime,'  and  impediment  is 
a  technical  word  importing  those  disqualifi- 
cations for  orders  which  are  either  absolute, 
as  in  the  case  of  an  unbaptized  person,  or 
only  to  be  removed  by  special  dispensation, 
as  bastardy.']  "  Mr.  Kensit  said,  *  You  have 
not  heard  what  I  have  to  say.'  He  then 
read  from  the  printed  paper  now  shown  to 
me.  I  think  the  bishop  said,  *  One  person 
named  is  not  here,'  and  added, '  1  shall  pro- 
secute you  to-morrow  for  brawling.'  Some 
of  Mr.  Kensit's  party  also  protested,  and 
they  then  all  returned  through  the  choir 
down  the  nave  and  out  of  the  west  door. 
The  service  then  proceeded  to  its  conclu- 
sion. The  proceeding  created  a  commo- 
tion." In  cross-examination  the  witness 
said  that  Mr.  Kensit  made  no  more  noise 
than  that  necessarily  caused  by  persons 
hastily  coming  forward.  On  his  reaching 
the  second  name  on  the  printed  paper  the 
bishop  said, "  That  gentleman  is  not  coming 
forward."  Mr.  Kensit  then  desisted  reading 
about  him,  saying,  "Thank  you,  my  lord." 
The  witness  also  said  :  "  The  bishop  pointed 
out  at  the  commencement  that  matters  of 
ritual  did  not  constitute  an  impediment" 

Amongst  those  ordained  wiest  by  the 
bishop  was  included  the  Rev.  Basil  S.  Dyer. 
The  protest  read  with  regard  to  him  was  in 
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the  following  terms :  "  I  object  to  Basil 
Saunders  Dyer,  who  has  been  assisting  at 
St.  Matthias'.  Stoke  Newington,  and  has 
been  guilty  ot  helping  forward  the  effort  to 
make  our  beautiful  Communion  service 
resemble  so  far  as  possible  the  Roman  Mass. 
On  Sunday  last  in  this  church  Roman  vest- 
ments were  worn,  candles  burned  when  not 
required  for  light,  distinct  acts  of  adoration 
were  made  to  the  elements,  and  out  of  a 
considerable  congregation  only  four  persons 
communicated.  In  this  church  there  are 
separate  sides  assigned  for  men  and  women, 
but  the  number  of  men  attendants  is  so 
small  that  half  the  space  allotted  to  them  is 
filled  with  ladies.  Seven  lamps  are  con- 
tinually burning  before  the  so-called  altar. 
There  is  a  distinct  Roman  request jpainted 
on  the  walls  of  the  Lady  Chapel—*  Of  your 
charity  pray  for  the  soul  of,'  then  follow  the 
names  of  four  dead  people."  Th^  nibric  in 
the  Book  of  Common  Prayer  following  the 
exhortation  in  the  service  .set  out  for  the 
ordaining  of  priests,  is  as  follows  :  "  And  if 
any  great  crime  or  impediment  be  objected, 
the  bishop  shall  surcease  from  ordering 
that  person  until  such  time  as  the  party 
accused  shall  be  found  clear  of  that  crime.' 
This  the  bishop  admittedly  did  not  do, 
relying  on  the  legal  opinion  furnished  to  him 
that  tJbe  above  practices  would  not,  even  if 
proved  against  Mr.  Dyer,  constitute  an 
"impediment"  within  the  meaning  of  the 
Prayer  Book. 

The  court  of  quarter  sessions  considered 
themselves  bound  by  the  opinion  of  the 
Dean  of  Arches  as  to  the  meaning  of  the 
word  "  impediment,"  and,  as  Mr.  Kensit  did 
not  desist  when  informed  by  his  lordship 
that  irregularities  in  matters  of  ritual  would 
not,  even  if  proved,  constitute  an  "  impedi- 
ment," they  aflSrmed  the  conviction,  as  they 
were  of  opinion  that  his  subsequent  conduct 
did  "disturb"  a  clergyman  within  the 
meaning  of  23  &  24  Vict.  c.  32,  s.  2.  If, 
however,  the  court  should  be  of  opinion 
that  such  practices  as  were  alleged  m  the 
case  of  Mr.  Dyer  would,  if  proved,  consti- 
tute an  "impediment,"  then,  as  the  bishop 
did  not  surcease  until  the  complaint  could 
be  heard  as  required  by  the  notice,  Mr. 
Kensit  was  guilty  of  no  illegal  act,  but 
was  acting  strictly  within  his  ri^t  in 
coming  forward  when  called  upon  oy  the 
bishop  to  do  so  in  the  name  of  God.  In 
the  event  of  the  court's  holding  that 
offences  a^inst  ritual  or  doctrine  do  con- 
stitute an  impediment  or  notable  crime,  the 
conviction  was  to  be  quashed,  if  otherwise, 
the  conviction  was  to  stand.  ^  t 
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By  s.  2  of  23  &  24  Vict.  c.  32  :  "Any  per- 
son who  shall  be  guilty  of  riotous,  violent, 
or  indecent  behaviour,  m  England  ...  in 
any  cathedral  church,  parish  or  district 
church  or  chapel  of  the  Church  of  England 

.  .  .  whether  during  the  celebration  of 
divine  service  or  at  any  other  time,  or  in  any 
churchyard  or  burial  ground,  or  who  shall 
molest,  let,  disturb,  vex,  or  trouble,  or  by 
any  other  unlawful  means  disquiet  or  mis- 
use any  preacher  duly  authorised  to  preach 
therein,  or  any  clergyman  in  holy  orders 
ministering  or  celebrating  any  sacrament  or 
any  divine  service,  rite,  or  office,  in  any 
cathedral,  church,  or  chapel,  or  in  any 
churchyard  or  burial  ground^  shall,  on  con- 
viction thereof  before  two  justices  of  the 
peace,  be  liable  to  a  penalty    .    .    .    '' 

Avonfs  K.C.  (Biron  and  Benjamin  White- 
head with  him)  for  the  appellant.— Although 
the  appellant  was  only  convicted  of  dis- 
turbing a  clergyman  within  the  meaning  of 
s.  2  of  23  k  24  Vict.  c.  32,  the  whole  of  that 
section  must  be  read  to  obtain  the  meaning 
of  the  word  "  disturb."  The  section  refers 
to  various  offences  of  brawling  such  as  those 
dealt  with  in  5  <k  6  Edw.  6,  c.  4,  "  against 
quarrelling  and  fighting  in  churches  and 
church-yards,"  which  is  repealed  by  s.  5  of 
23  k  24  Vict.  c.  32,  so  far  as  relates  to  per- 
sona not  in  holy  orders.  This  court  has  the 
power  to  draw  all  proper  inferences  of  fact, 
and  the  evidence  here  is  that  the  appellant 
only  made  an  orderly  protest  against  the 
ordination  of  certain  candidates.  It  was 
stated  in  evidence  by  the  dean's  verger  that 
no  more  noise  was  made  "  than  that  neces- 
sarily caused  by  persons  hastily  coming 
forward." 

The  appellant  was  acting  within  his 
rights  even  if  he  was  wrong  in  his 
opinion  that  the  practices  of  Mr.  Dyer, 
a  candidate  for  ordination  referred  to  in  the 
protest,  constituted  "notable  crime,"  or  an 
**  impeaiment "  to  ordination  within  the 
meaning  of  the  Prayer  Book.  The  exhorta- 
tion proceeds :— "  Let  him  come  forth  in  the 
name  of  God  and  show  what  the  crime  or 
imnediment  is."  The  note  in  Gibson's  Codex, 
Vol.  I.  at  p.  149,  is  :  "The  ancient  way  was 
an  Acclamation  of  the  People  {He  is  worthy; 
or.  He  is  worthy;  he  is  just)  ;  but  that  hath 
been  changed  for  a  thousand  years  into  this 
method  of  summoning  the  people  to  make 
objections  if  they  had  any."  See  also 
Blunt's  Church  Law,  7th  ed.,  p.  197. 
This  Siquis  challenge  being  substituted  for 
the  "  acclamation  of  the  people,"  it  is  plain 
that  anyone  bona  fide  of  opinion  that  a 
candidate  had  committed  a  "  notable  crime," 
296 
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or  that  there  was  an  "  impediment "  to  bis 
ordination,  may  come  forth  and  show  the 
same,  whether  he  is  right  in  his  ecclesiastical 
law  or  not.  The  exhortation  is  analogous 
to  the  invitation  on  the  publication  of  the 
banns  of  marriage.  There  is  no  authority 
which  makes  the  Bishop  the  arbiter  as  to 
what  may  or  may  not  be  heard  in  answer  to 
the  exhortation. 

Further,  the  practices  alleged  against 
Mr.  Dyer  by  the  appellant  in  his  protest 
constitute  both  "notable  crime"  and  an 
"impediment"  within  the  meaning  of  the 
Prayer  Book.  The  statement  that  Mr.  Dyer 
had  assisted  in  the  adoration  of  the  elements 
was  an  allegation  of  "  notable  crime  "—an 
ecclesiastical  crime.  See  Articles  XXV.  and 
XXVIII.  of  the  Articles  of  Religion ;  the 
"  black  rubric  "  at  the  end  of  the  Communion 
Service,  and  s.  4  of  the  Act  of  Uniformity, 
1  Eliz.  c.  2.  Practices  contrary  to  the 
Articles  such  as  those  dealt  with  in  the 
appellant's  protest  constitute  also  an 
"  iinpediment "  to  ordination.  See  s.  2  of 
13  Eliz.  c.  12j  which  provides  that  if  any 
person  ecclesiastical  snail  advisedly  main- 
tain or  affirm  any  doctrine  dire«tly  contrary 
or  repugnant  to  any  of  the  Articles,  and  not 
revoke  his  error,  that  shall  be  just  cause  to 
deprive  such  person  of  his  ecclesiastical 
promotions.  And  by  s.  5  of  that  Act  none 
shall  be  made  niinister  unless  he  first  sub- 
scribes the  Articles — that  must  mean  unless 
he  first  honestly  subscribes  the  Articles. 
See  also  ss.  1,  4  of  the  Clerical  Subscription 
Act,  1865,  and  Canon  36  of  1603,  revised 
in  1865.  In  Hey  wood  v.  Bishop  of  Man- 
cliester  (1884),  12  Q.  B.  D.  404,  a  bishop 
refused  to  institute  a  clerk  in  holy  orders 
to  a  benefice  on  the  ground  of  similar  prac- 
tices. They  were  an  impediment  to  insti- 
tution. So,  also,  they  are  to  ordination. 
Sir  John  Dodson,  sometime  Dean  of  Arches, 
and  Sir  Herbert  Jenner,  gave  an  opinion  in 
184;^,  contrary  to  that  of  Sir  Lewis  Dibdin 
relied  on  by  the  Bishop  of  Loudon.  They 
were  asked  for  an  opinion  upon  the  mean- 
ing of  the  words  in  the  exhortation,  and  the 
second  question  in  the  case  was,  "  May  an 
impediment  of  a  purely  doctrinal  nature,  as 
Romish  heresy,  for  example,  be  stated  1" 
The  opinion  was,  "  We  think  that  such  an 
impediment,  if  it  exist,  may  and  ought  to 
be  stated."  See  the  British  Magazine, 
Vol.  XXV.,  p.  557,  reprinted  in  the  Kccord 
of  March  25th,  1904. 

Danckwerts^  .^•^•.  (^-  ^-  Mathews  and 
A.  B.  Kempe  with  him)  for  the  respondents. 
— The  apijellant  protested  against  the  ordi- 
nation of  at  least  three  other  persons  (berQlp 
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sides  Mr.  Dyer),  who  were  not  candidates 
at  that  time  for  ordination.  The  appellant's 
protest,  therefore,  was  not  wholly  in  answer 
to  the  exhortation  of  the  bisliop.  As  to 
Mr.  Dyer,  he  is  a  curate,  who  attended  the 
services  at  St.  Mathias,  Stoke  Newington, 
where  the  incumbent,  perhaps,  engaged  in 
ritualistic  practices.  Mr.  Dyer  could  not 
prevent  them,  and  the  protest  did  not  allege 
that  he  himself  engaged  in  them.  But  if 
Mr.  Dyer  did  engage  in  ritualistic  practices, 
and  if  the  ap^ieflant's  protest  accused  him 
of  engaging  m  the  same,  such  practices  con- 
stituted neither  "notable  crime"  nor  an 
"impediment"  to  ordination.  By  a  Con- 
stitution of  Archbishop  Rejrnolds  in  Lind- 
wood's  Provinciale  (see  Phillimore's  Eccle- 
siastioil  Law,  2nd  ed.,  Vol.  I.,  p.  94),  "  No 
simoniac,  homicide,  person  excommunicate, 
usurer,  sacrilegious  person,  incendiary,  or 
falsifier,  nor  any  otner  having  canonical 
impediment,"  shall  be  admitted  into  holy 
oraers.  These  are  the  crimes  meant  by 
"notable  crime "— flagrant  offences  against 
the  criminal  law.  The  "impediments"  re- 
ferred to  in  the  exhortation  will  be  found  in 
the  Prayer  Book.  They  are  either  absolute, 
such  as  not  having  been  baptised,  being 
under  the  prescribed  a^e,  ana  not  being  a 
male,  or  discretionary,  in  which  case  the 
bishop  is  the  arbiter  exercising  it  may  be,  a 
judicial  discretion,  as  is  shown  by  the  com- 
mencement of  his  address  to  the  people  in 
the  Ordination  Service.  If  the  said  practices 
do  not  constitute  "notable  crime,"  or  an  "im- 
pediment "  to  ordination,  the  appellant  was 
rightly  "convicted  of  "disturbing"  the  bishop 
within  the  meaning  of  s.  2.  This  protest  was 
not  a  bona  fide  objection  to  Mr.  Dyer's 
ordination ;  but  even  if  it  was,  a  belief  that 
one  is  exercising  a  right  is  no  excuse  for 
brawling.  See  Vlinton  v.  Hatchard  (1822), 
1  Addams'  Eccl.  96.  In  the  case  of  Eey- 
wood  V.  Bishop  of  Manchester,  supra,  the 
bishop  merely  refused  to  institute  to  a 
benence  on  the  ground  of  ritualistic  prac- 
tices and  the  case  is  not  in  point.  If  it 
bad  been  held  in  that  case  that  a  bishop 
was  justified  in  deposing  or  unfrocking  a 
clergyman  who  had  engaged  in  such  prac- 
tices, that  would  be  another  matter. 

Avory,  K.C.,  in  reply.— The  persons  re- 
ferred to  in  tne  appellant's  protest  would 
all  have  come  up  tor  ordination  on  Febru- 
ary 28th,  1904  ;  but  the  date  was  postponed 
for  various  reasons  except  in  the  case  of 
Mr.  Dyer.  The  rubric  in  the  Ordination 
Service  shows  that  the  archdeacon  has 
alresuly  made  examination  of  candidates, 
the  invitation  of  the  bishop  therefore  is 
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supplementary.  In  the  absence  of  authority 
such  practices  as  those  alleged  in  the  appel- 
lant's protest  ought  to  be  held  an  impedi- 
ment to  ordination.  The  exhortation  to 
the  people  becomes  a  mere  empty  form  if 
the  bishop  can  arbitraril^r  define  the  limits 
within  which  such  objection  can  be  made, 
and  on  any  person  making  a  protest  out- 
side those  limits,  charge  such  person  with 
brawling. 

Cu7\  adv,  wit. 

Alverstonk,  L.C.J.,  read  the  following 
judgment  of  the  court.— This  is  a  special 
case  stated  by  the  quarter  sessions  of  the 
city  of  London  afiirming  a  conviction  by  a 
court  of  summary  jurisdiction  sitting  at 
the  Mansion  House,  xxyon  an  information 
brought  by  the  respondents,  the  Dean  and 
Chapter  of  St.  Paurs,  against  the  appellant, 
John  Alfred  Kensit,  for  an  offence  under 
s.  2  of  23  &  24  Vict.  c.  32,  for  unlawfully 
disturbing  the  right  reverend  the  Lord 
Bishop  of  London  whilst  celebrating  the 
service  of  the  rite  of  ordination  in  St.  Paul's 
Cathedral  on  February  28th,  1904.  In  the 
paper  which  was  put  in  evidence  in  the 
proceedings  and  produced  before  us,  the 
appellant  stated  that  he  felt  it  incumbent 
upon  him  to  make  very  serious  obiections 
to  four  out  of  the  eight  deacons  who  were 
candidates  on  the  occasion  in  question  for 
the  office  of  priest.  The  paper  as  regards 
Basil  Saunders  Dyer— the  only  one  of  the 
four  mentioned  in  the  paper  who  was  in 
fact  about  to  be  ordained  priest  —was  as 
follows :  "  I  call  the  impediments  serious 
as  they  form  a  complete  betrayal  of  the 
distinctive  principles  for  which  our  martyrs 
died  and  for  which  the  Church  of  England 
exists.  Ist.  I  object  to  Basil  Saunders 
Dyer,  who  has  been  assisting  at  St  Mat- 
thias', Stoke  Newington,  and  has  been 
guilty  of  helping  forward  the  effort  to 
make  our  beautiful  Communion  service 
resemble  as  far  as  possible  the  Eoman 
mass.  On  Sunday  last  in  this  church 
Roman  vestments  were  worn,  candles 
burned  when  not  required  for  light,  dis- 
tinct acts  of  adoration  were  made  to  the 
elements,  and  out  of  a  considerable  con- 

fregation  only  four  persons  communicated, 
n  this  church  there  are  separate  sides 
assigned  for  men  and  women,  but  the  num- 
ber of  men  attendants  is  so  small  that  half 
the  space  allotted  to  them  is  filled  with 
ladies.  Seven  lamps  are  continually  burn- 
ing before  the  so-called  altar.  There  is  a 
distinct  Roman  reauest  painted  on  the  walls 
of  the  lady  chapel,  *  Of  your  charity  P™y^Tp 
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for    the    soul  of   ';    then  follow  the 

names  of  four  dead  people."  The  objec- 
tions to  three  of  the  gentlemen  named  were 
read  by  Mr.  Kensit,  but  as  regards  one,  the 
second  name  on  the  paper,  on  the  name 
being  mentioned,  the  lord  bishop  said, 
"  That  gentleman  is  not  coming  forward," 
whereupon  Mr.  Kensit  desisted  from  read- 
ing that  part  of  the  paper.  The  court  of 
quarter  sessions  held  that  the  matters 
admitted  to  have  been  alleged  by  Mr. 
Kensit  were  not  "impediments"  or  "not- 
able crimes"  within  the  meaning  of  the 
rubric.  The  question  raised  for  our  decision 
was  stated  in  the  following  terms  :  "  If,  how- 
ever, the  court  should  be  of  opinion  that  such 
piuctices  as  were  alleged  in  the  case  of 
Mr.  Dyer  would,  if  proved,  constitute  an 
*  impediment/  then,  as  the  bishon  did  not 
surcease  until  the  complaint  coula  be  heard 
as  required  by  the  notice,  Mr.  Kensit  was 
guilty  of  no  illegal  act,  but  was  acting 
strictly  within  his  right  in  coming  forward 
when  called  upon  by  the  bishop  to  do  so  in 
the  name  of  God.  In  the  event  of  the 
court  holding  offences  against  ritual  or  doc- 
trine do  constitute  an  *  impediment'  the 
conviction  to  be  auashed,  if  otherwise,  the 
conviction  to  stand."  In  giving  our  decision 
upon  this  case  we  think  it  right  to  decide 
only  the  point  upon  which  our  opinion  is 
asked  by  the  court  of  quarter  sessions,  but 
we  desire  to  add  that  we  are  by  no  means 
sure  that  there  was  not  suflScient  evidence 
of  an  offence  under  the  statute  in  that, 
after  the  bishop  who  was  conducting  the 
service  had  clearly  stated  to  the  appellant 
that  the  matters  which  he,  the  appellant, 
proposed  to  raise  were  not  in  the  opinion  of 
the  bishop  objections  which  came  within 
the  rubric,  the  appellant  persisted  in  con- 
tinuing to  interrupt  the  service  by  reading 
from  the  paper.  But,  inasmuch  as  the 
court  of  quarter  sessions  have  not  decided 
against  Mr.  Kensit  upon  this  ground,  or 
upon  anything  in  connection  with  the  way 
in  which  he  made  his  protest,  as  we  have 
said,  we  think  it  right  to  deal  only  with  the 
point  raised  and  make  the  foregoing  obser- 
vations in  order  that  it  may  not  be  supposed 
that  we  have  formed  an  opinion  in  favour 
of  the  appellant  upon  the  other  points 
which  were  discussed  in  argument,  but 
which  were  not  raised  in  the  ca.se.  Dealing 
now  with  the  question  raised,  we  are  clearly 
of  opinion  that  the  matters  contained  in  the 
protest  of  Mr.  Kensit  are  not  impediments 
within  the  meaning  of  the  rubric  Mr. 
Avory^  in  his  argument,  went  so  far  as  to 
contend  that  Mr.  Dyer,  in  having  asiiistcd 
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at  St.  Matthias',  Stoke  Newington,  as  stated 
in  the  protest^  in  which  church  distinct 
acts  of  adoration  were  made  to  the  ele- 
ments, had  been  guilty  of  a  "notable 
crime ; "  and  in  support  of  his  contention  he 
relied  upon  Articles  XXV.  and  XXVIII.  of 
the  Articles  of  Religion^  and  referred  to 
s.  4  of  the  statutes  1  Eliz.  c.  2  and  s.  5  of 
13  Eliz.  c.  12.  We  are,  however,  clearly  of 
opinion  that  even  assuming  that  proceed- 
ings could  be  taken  under  these  statutes  in 
respect  of  the  matters  referred  to  in  the 
appellant's  protest,  the  allegations  fall  far 
short  of  anything  which  could  be  properly 
described  as  charging  a  candidate  with  a 
"  notable  crime,"  or  alle^ng  that  there  was 
in  any  of  them  any  "  imi)ediment.''  The 
history  of  these  words  "notable  crime" 
and  "  impediment "  can  clearly  be  traced  in 
the  ancient  constitutions  of  the  church, 
and,  to  quote  the  constitution  of  Arch- 
bishop Reynolds,  cited  in  Lindwood,  p.  33 
(see  rhillimore's  Ecclesiastical  Law,  vol.  1, 
p.  94,  2nd  ed.),  would  include  such  offences 
as  are  described  in  the  words  "  no  simoniac, 
homicide,  person  excommunicate,  usurer, 
sacrilegious  person,  incendiary^  or  falsifier, 
nor  any  other  having  canonical  impedi- 
ment shall  be  admitted  into  holy  oraers.' 
The  word  "impediment"  related  originally 
to  a  number  of  matters,  some  of  which  can 
no  longer  be  regarded  as  such,  as,  for  in- 
stance, bastardy  and  certain  physical  de- 
fects, as  the  loss  of  a  limb  or  eye,  but 
included  impediments  which  would  still  be 
considered  as  a  bar  to  ordination,  such  as 
the  fact  that  the  candidate  was  an  unbap- 
tised  person  or  was  not  of  the  requisite  age 
for  the  orders  to  which  he  propCMsed  to  be 
ordained.  Without  attempting  in  this  judg- 
ment to  give  an  exhaustive  enumeration  of 
what  may  be  regarded  as  "  notable  crimes  " 
or  "  im^diments,"  there  is  not  a  trace  to  be 
found  in  any  of  the  authorities  that  a  mere 
allegation  that  a  candidate  has  been  a  party 
to,  or  taken  part  in,  the  service  in  a  church 
in  which  breaches  of  prescribed  ritual  have 
taken  place,  comes  within  those  words,  and, 
to  answer  the  question  submitted  to  u.s,  we 
are  of  opinion  that  such  practices  as  were 
alleged  against  Mr.  Dyer  would  not  con- 
stitute an  "impediment."  It  is  well  estab- 
lished that  the  fact  that  a  claim  of  right  is 
set  up  is  no  answer  to  an  offence  under  this 
section.  See  Asher  v.  Ccdcroft  (1887), 
18  Q.  B.  D.  601.  In  the  course  of  the 
ar^ment  our  attention  was  called  to  the 
opinions  of  Sir  John  Dodson  and  Sir 
Herbert  Jenner  given  in  1843.  Taken 
by  itself  we  nmst  not  be  taken  to  concur 
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in  the  statement  in  the  second  paragraph 
that  an  impediment  of  a  purely  doctrinaJ 
nature  as  Romish  heresy  may  and  ought 
to  be  stated ;  but,  taken  as  a  whole,  the 
opinion  has  no  bearing  upon  the  case  now 
before  us.  For  the  above  reasons  we  arc  of 
opinion  that  the  conviction  was  right  and 
that  the  appeal  must  be  dismissed  with 
costs. 

Appeal  dimiused. 

Solicitor  for  the  appellant :  John  Othen, 
jun. 

Solicitors  for  the  respondents :  Lee, 
Bolton  and  Lee. 
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Aftril  13,  1905. 
GUABDIANS  OF    THE  WoOLWICH    UnION  V. 

Guardians  of  the  Fulham  Union. 

Poor  law— Settlement— Pauper  illegitimate 
child  —  Residence  with  parent  —  No 
power  to  acquire  settlement  in  its  own 
right  during  such  residence — Poor  Law 
Amendment  Act.  1834  (4  &  5  WiH.  4, 
c.  76),  s.  7— Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876  (39  & 
40  Vict  c.  61),  ss.  34,  35. 

The  mother  of  Jive  illegitimate  children 
left  her  husband  and  cohabited  with 
another  man^  the  father  of  the  illegiti- 
mate children^  in  the  parish  of  Lam- 
beth for  a  period  exceeainq  three  years, 
dv/nng  which  period  her  husband 
acquired  a  settlement  in  the  Woolunch 
Union,  The  woman  and  her  children 
finally  became  chargeable  to  the  Fulham 
UnuMj  in  which  they  had  not  resided 
quite  one  yea/r. 

Held,  that  the  illegitimate  children,  being 
unemancipated,  could  not  acquire  a 
settlement  of  their  own  during  their 
three  yearii  residence  in  Lambeth  with 
the  mother,  but  took  their  m^ther^s 
settlement,  which  %oas  the  settlement  of 
her  husband  in  the  Woolwich  Union. 

Case  stated  by  the  general  quarter  ses- 
sions for  the  county  of  London,  under  12  & 
13  Vict  c.  46,  8.  11. 
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On  the  13th  May,  1904,  the  respondents 
obtained  an  order  under  the  hands  and 
seals  of  Geo.  W.  Hand  and  C.  H.  Bennett, 
two  of  his  Majesty's  justices  of  the  peace  in 
and  for  the  county  of  London,  whereby  it 
was  adjudged  that  the  parish  of  Charlton- 
next-Woolwich,  in  the  Woolwich  Union,  in 
the  county  of  London,  was  the  place  of  the 
last  legal  settlement  of  the  five  children 
Johnson,  properly  Turpin,  viz.,  Alice,  aged 
about  fourteen  ;  Maud,  twelve ;  John,  nine  ; 
Queenie,  eight ;  and  Dorothy,  aged  about 
SIX  years,  paupers  chargeable  to  the  said 
parish  of  Fulham,  and  the  above-mentioned 
appellants  were  ordered  to  receive  and 
provide  for  such  paupers.  The  appellants 
gave  due  notice  of  appeal  against  the  said 
order  to  the  court  of  quarter  sessions  holden 
in  and  for  the  said  county  of  London,  and 
such  appeal  having  been  duly  entered  after- 
wards by  consent  of  the  parties  and  by 
order  of  the  Hon.  Mr.  Justice  Jelf,  the 
following  special  case  was  stated  between 
the  appellants  and  respondents. 

In  or  about  the  year  1880  William  Turpin 
intermarried  with  Rosa  Clark. 

In  or  about  the  year  1884  the  said  Rosa 
Turpin  left  her  husband,  the  said  William 
Turpin,  and  went  away  and  cohabited  with 
John  Johnson,  by  whom  she  had  the  follow- 
ing children,  namely.  Emily,  aged  about 
sixteen  ;  Alice,  aged  about  fourteen  ;  Maud, 
twelve ;  John,  nine :  Queenie,  eight ; 
Dorothy,  six  years  ;  and  Mabel,  aged  about 
three  years.  The  said  Williani  Turpin  has 
not  since  1884  contributed  in  any  way 
towards  the  maintenance  of  the  said  Rcsa 
Turpin.  All  the  said  children  were  regis- 
tered in  the  register  of  births  as  the  children 
of  John  Johnson.  The  said  Emily,  Alice, 
Maud,  John,  Queenie,  Dorothy  and  Mabel 
lived  with  the  said  John  Johnson  and  Rosa 
Turpin  in  the  parish  of  Lambeth,  in  the 
county  of  London,  first  at  No.  134,  Poplar 
Walk  Road,  where  the  said  John  was  born 
on  the  4th  March,  1895  :  then  at  273,  Shake- 
speare Road,  Heme  Hill,  where  the  said 
Queenie  was  born  on  the  28th  September, 
1896 ;  then  at  97,  Effra  Parade,  where  the 
said  Dorothy  and  Mabel  were  born— the 
said  Dorothy  on  the  10th  December,  1898, 
and  the  saia  Mabel  on  the  12th  October, 
1900.  The  residence  of  the  said  John 
Johnson  and  Rosa  Turpin  in  the  parish  of 
Lambeth  continued  without  break  and 
without  relief  from  the  guardians  for  a 
period  exceeding  three  years. 

During  the  same  period  the  said  William 
Turpin  resided  for  a  term  of  three  years 
and  upwards  at  No.  37,  West  Street,  in  the 
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parish  of  Charlton-next-Woolwich,  in  the 
Woolwich  Union  aforesaid,  in  such  manner 
and  under  such  circumstances  as  made  him 
irremovable  therefrom  and  settled  therein. 
In  the  year  1903  the  paupers  became 
changeable  to  the  parish  of  Fulham,  having 
resided  there  not  quite  a  year.  On  the 
13th  May,  1904,  an  order  of  the  justices  was 
obtained  on  behalf  of  the  respondents  ad- 
judging the  paupers  to  be  settled  in  the 
appellant  union.  Notice  of  such  order  was 
duly  given  to  the  appellants,  and  a  copy  of 
the  grounds  of  removal,  which  accompanied 
such  order,  dated  13th  Majr,  1904,  is 
annexed  to  and  forms  part  of  this  case. 

The  appellants  affirm  that  the  said  Alice, 
Maud,  John,  Queenie  and  Dorothy  Johnson, 
otherwise  Turpin,  acquired  a  legal  settle- 
ment in  the  parish  of  Lambeth,  oy  reason 
of  the  residence  therein  of  the  said  John 
Johnson  and  Rosa  Turpin,  mentioned  in 
paragraph  3  of  this  case,  or  by  reason  of 
the  residence  therein  of  the  said  Alice, 
Maud,  John,  Queenie  and  Dorothy  Johnson, 
otherwise  Turpin,  for  upwards  of  three 
years  prior  to  1901  in  such  manner  and 
under  such  circumstances  in  each  of  such 
years  as  would,  as  the  appellants  affirm,  in 
accordance  with  the  provisions  of  the 
several  statutes  in  that  behalf  render  them 
irremovable  therefrom. 

The  respondents  affirm  that  the  said 
paupers  took  their  mother's  settlement, 
which  was,  as  the  respondents  affirm,  the 
settlement  acquired  by  the  said  William 
Turpin  under  the  circumstances  mentioned 
in  paragraph  4  of  this  case. 

The  question  for  the  opinion  of  the  court 
is  whether,  upon  the  facts  above  stated,  the 
said  Alice,  Maud,  John,  Queenie  and 
Dorothy  Johnson,  otherwise  Turpin,  are 
settled  in  the  parish  of  Oharl ton-next- 
Woolwich,  in  the  Woolwich  Union,  or  not. 

If  the  court  shall  be  of  opinion  that  they 
are  so  settled,  the  order  of  the  justices 
shall  be  confirmed,  but  otherwise  it  is  to  be 
quashed. 

And  they  pray  that  judgment  in  con- 
formity with  the  decision  of  this  court,  and 
for  such  costs  as  this  court  shall  adjudge 
herein,  and  for  the  costs  of  and  incident  to 
the  said  appeal  to  quarter  sessions  and 
entering  the  said  judgment,  may  be  entered 
at  the  said  quarter  sessions  according  to 
the  said  Act 

CaLLABD  &  VULLIAMY, 

Appellants'  solicitors. 
T.  Blanco  White, 

Respondents'  solicitor. 
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The  Poor  Law  Amendment  Act,  1834 
(4  &  6  Will.  4,  c.  76),  provides  : 

Section  71.—"  Every  child  which  shall  be 
born  a  bastard  after  the  passing  of  this  Act 
shall  have  and  follow  the  settlement  of  the 
mother  of  such  child  until  such  child  shall 
attain  the  age  of  sixteen,  or  shall  acquire  a 
settlement  in  its  own  rignt" 

The  Divided  Parishes  Act,  1876  (39  & 
40  Vict.  c.  61),  enacts  : 

Section  34. — "Where  any  person  shall 
have  resided  for  the  term  of  three  years  in 
any  parish,  in  such  manner  and  under  such 
circumstances  in  each  of  such  years,  as 
would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement 
in  some  other  parish  by  a  like  residence 
or  otherwise  :  Provided  that  an  order  of 
removal  in  respect  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed, 
without  such  corroboration  as  the  justices 
or  court  deem  sufficient." 

Section  35.—"  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage  estate 
or  otherwise,  except  in  the  case  of  a  wife 
from  her  husband  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or 
of  its  widowed  mother,  as  the  case  may  be, 
up  to  that  age,  and  shall  retain  the  settle- 
ment so  taken  until  it  shall  acquire  another. 

"An  illegitimate  child  shall  retain  the 
settlement  of  its  mother  until  such  child 
acquires  another  settlement. 

"  If  any  child  in  this  section  mentioned 
shall  not  have  acquired  a  settlement  for  itself, 
or  being  a  female  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot 
be  shown  what  settlement  such  child  or 
female  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of 
such  parent,  such  child  or  female  shall  be 
deemed  to  be  settled  in  the  parish  in  which 
he  or  she  was  born." 

Eawltnson,  K.C.  (Sinclair  Cox  with 
him),  for  the  appellants. — The  order  is 
wrong.  There  are  three  points  in  the  case- 
first,  that  the  children  having  resided  for 
three  years  in  the  Lambeth  Union,  they 
acQuired  a  settlement  there  of  their  own, 
independent  of  their  mother:  secondly, 
even  if  it  was  held  that  the  children  could 
not  so  acquire  a  settlement  in  their  own  right 
they  follow  the  settlement  of  their  mother, 
which  cannot  possibly  be  Woolwich,  which 
she  left  in  1884 ;  and  if  the  husband  after 
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that  date  acquired  a  settlement  in  Wool- 
wich she  does  not  derive  that  settlement ; 
thirdljr,  upon  the  facts  stated  in  the  case, 
that  since  1884  the  husband  has  never  con- 
tributed to  the  wife's  support,  she  is  a 
deserted  woman  and  can  acquire  a  settle- 
ment of  her  own.  which  she  did  by  resi- 
dence in  Lambeto.  As  to  the  first  q^ues- 
tion  that  turns  on  s.  35  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876.  and  the  words  in  the  third  para- 
graph of  that  section,  **any  child  in  this 
section  mentioned,''  refers  to  unemanci- 
pated  as  well  as  emancipated  children, 
and  assumes  that  it  can  acquire  a  settle- 
ment of  its  own,  as  the  section  goes  on 
''shall  not  have  acquired  a  settlement  for 
itself."  That  principle  is  recognised  in  the 
case  of  West  Ham  Union  v.  Ilolbeach 
Union,  [1903]  2  K.  B.  627 ;  [1904]  2  K.  B. 
121 ;  and  67  J.  P.  346.  Alverstone,  L.C.  J., 
says  :  **  B.  v.  Elvet  (1869),  2  E.  &  E.  266,  is 
a  conclusive  authority  that  a  child  under 
sixteen  can  acquire  a  settlement " ;  and 
Wills,  J.,  says :  "  When  s.  71  of  the  Poor 
Law  Amendment  Act,  1834  (4  &  5  Will.  4, 
c.  76),  is  looked  at,  it  is  plain  that  there  is 
no  innate  impossibility  that  a  child  under 
the  age  of  sixteen  should  acquire  a  settle- 
ment. The  suggestion  for  the  respondents 
is  that  though  such  settlement  can  be 
acquired,  it  cannot  be  made  use  of  unless 
the  question  arises  after  the  child  is  emanci- 
pated. Paragraph  2  of  s.  35  is  to  the  same 
effect  and  recognises  this  principle.  Here 
the  children  resided  with  their  reputed 
father  for  over  three  years,  and  so  by  s.  34 
they  acquire  a  settlement  of  their  own. 
The  word  "person"  in  s.  34  includes  a 
child.  The  case  of  Bodenham  v.  St.  Andreto'Sy 
Worcester  (1863),  1  K  &  B.  465,  assumes 
that  a  child  can  acouire  a  settlement  for 
itself.  There  is  notning  contrary  to  this 
contention  in  Reigate  Union  v.  Croydon 
Union  (1889),  14  App.  Cas.  464.  But, 
assuming  that  this  proposition  is  wrong, 
and  that  the  children  take  the  mothers 
settlement,  that  settlement  is  not  Wool- 
wich, as  the  settlement  of  her  lawful  hus- 
band there  was  acquired  long  after  she 
lived  apart  from  him,  and  she  cannot 
derive  it  {East  Retford  Union  v.  Strand 
Union  (1862),  3  B.  <b  8.  122,  and  Medtoay 
Union  v.  Bedminster  Union  (1889),  14  App. 
Cas.  466;  53  J.  P.  580).  Thirdly,  the 
woman  has  been  deserted  by  her  husband, 
and  can  acquire  a  settlement  apart  from 
him. 

Macmorrany  K.C.  {G,  Humphreys  with 
him),  for  the  respondents.— The  woman  in 
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this  case  must  be  taken  to  have  the  settle- 
ment of  her  husband,  and  no  one  else. 
[He  referred  to  Arcnbold's  Poor  Law, 
15th  ed.,  p.  510.]  The  law  is,  if  the  children 
are  legitimate,  they  take  the  settlement  of 
the  father  while  they  are  under  sixteen ; 
if  illegitimate  and  under  that  age,  then  the 
settlement  of  the  mother,  and  none  the  less 
because  it  is  a  derivative  one  from  her  hus- 
band ;  so  in  the  present  case,  whether  the 
children  are  legitimate  or  not,  they  take 
the  settlement  of  the  husband  of  their 
mother.  The  third  paragraph  of  s.  35  of 
the  Divided  Parishes  and  Poor  Law 
Amendment  Act  does  not  apply  to  children 
under  sixteen,  as  appears  from  the  judg- 
ment of  Lord  Watson  in  Croydon  v. 
Reigate,  supra,  at  p.  484,  which  was  followed 
in  West  Dertyif  Union  v.  Atcham  Union 
(1889),  24  Q.  'B.  D.  117.  [Lord  Alveb- 
stone  referred  to  Manchester  v.  St,  Pancras 
(1879),  4  Q.  B.  D.  409.1  That  case  has  been 
overruled  practically,  though  not  eo  nomine. 
by  Crovdon  Y.  Reigate,  supra.  The  word 
*'any  child  in  this  section  mentioned''  in 
the  third  paragraph  of  s.  35  means  whether 
"  legitimate  or  illegitimate"  and  not "  whether 
under  or  over  sixteen  years  of  age."  Sec- 
tion 3  of  9  &  10  Vict.  c.  66,  has  nothing  to 
do  with  this  case,  which  turns  on  s.  1  of 
11  <fe  12  Vict.  c.  111.  According  to  that,  the 
mother  being  removable,  the  children  are 
removable  too  ( West  Ham  Union  v.  Bethmit 
Green,  [1894]  A.  C.  230 ;  59  J.  P.  164). 
Section  3  is  meant  to  prevent  the  splitting 
up  of  families  {R,  v.  (Jornnhs  (1856),  20  J.  P. 
516). 

Rawlinson,  K.C.,  in  reply. 

Alverstone,  L.C.J.— I  am  desirous,  if  I 
possibly  can,  of  giving  judgment  in  this 
matter  to-day,  because  it  is  one  of  those 
class  of  discussions  which  I  have  great  ditti- 
culty  in  retaining  in  my  mind,  ana  I  think 
if  I  were  to  allow  the  impression  of  the  very 
clear  arguments  of  Mr.  Rawlinson  And  Mr. 
Macmorran  to  pass  out  of  my  mind,  very 
likely  I  should  not  do  them  justice. 

In  this  case  an  order  has  been  made  to 
remove  the  children  to  Woolwich.  It  is 
submitted,  as  the  basis  of  the  argument, 
that  the  order  is  wrong  only  if  the  children 
have  acquired  a  settlement  somewhere  else. 
I  have  no  doubt  troubled  myself,  and 
troubled  other  people,  by  thinking  it  might 
be  possible  to  deal  with  this  question  merely 
as  a  matter  of  preventing  the  removal  under 
s.  3  of  9  &  10  Vict.  c.  66,  but  I  think  for  the 
reasons  which  Mr.  Macmorran  stated,  and 
Mr.  Rawlinson  himself  most  frankly  gave,  ^ 
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that  is  not  sufficient  for  this  purpose.  We 
are  obliged  to  put  a  construction  on  ss.  34 
and  35  of  the  Act  of  1876.  I  think  that  after 
all  this  very  interesting,  but  wearying  dis- 
cussion—I am  only  saying  that  from  the 
point  of  view  of  the  subject,  and  not  in  any 
way  of  the  advocates— this  seems  to  come 
out  pretty  clearly  that  if  Lord  Watson  has 
correctly,  as  we  must  assume  for  the  pur- 
poses of  to-day,  summarised  the  matter, 
there  are  certain  clear  landmarks  and  pro- 
positions, some  of  which  Mr.  Macmorran 
has  adopted,  which,  I  think,  are  necessary 
for  his  argument,  which  seem  to  be  pretty 
clearly  defined,  namely,  that  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876,  did  not  mean  to  interfere  ^ith 
the  settlement  of  children  under  sixteen, 
that  by  re-enactment,  if  I  may  use  that 
expression,  so  far  as  legitimate  children 
were  concerned,  a  child  under  sixteen  has 
the  settlement  of  its  parent ;  that  by  s.  71 
of  4  <k  5  Will.  4,  c.  76,  an  illegitimate  child 
up  to  sixteen  has  the  settlement  of  its 
mother.  If  those  statements  of  Lord 
Watson  are  correct— and  I  think  I  should 
have  come  to  the  same  conclusion  after  this 
arjgument — we  need  not  trouble  ourselves 
with  the  complicated  question  which  Mr. 
Bawlinaon  has  endeavoured  to  introduce, 
because,  in  addition  to  the  mother,  there 
was  Johnson,  the  reputed  father,  living 
with  the  mother  of  the  children,  and  pos- 
sibly that  might  have  afforded  some  ground 
for  the  argument  if  it  had  not  been  neces- 
sary to  deal  with  the  question  of  settlement 
which  enables  us  to  say  that,  so  far  as  the 
settlement  was  concerned,  both  in  the  case 
of  illegitimate  children,  and  in  the  case  of 
legitimate  children,  legitimate  children  have 
the  settlement  of  their  parents,  and  ille- 
gitimate children  have  the  settlement  of 
their  mother.  That  being  so,  unless  there 
is  something  which  has  altered  that  state 
of  things,  these  children  have  the  settlement 
of  the  mother,  which  was  the  settlement  of 
her  husband,  as  she  was  not  a  deserted 
woman.  Mr.  Rawlinnon  does  not  dispute 
that  the  wife  takes  the  settlement  of  her 
husband,  and  although  he  did  attempt  to 
suggest  that  she  was  a  deserted  wife,  and 
therefore  had  acquired  a  settlement  in 
Lambeth  under  her  own  rights  so  to  speak, 
when  the  facts  came  to  be  examined,  it  is 
auite  clear  that  even  if  the  question  of 
desertion  came  to  be  raised,  there  are  no 
facts  to  enable  us  to  assume  that  there  was 
desertion,  or  to  enable  that  point  to  be 
clearly  raised.  Therefore  we  have  it  that 
the  mother  has  the  settlement  of  her  hus- 
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band  from  whom  she  is  separated.  Ille- 
gitimate children  have  the  settlement  of 
their  mother.  So  far,  if  Mr.  Ratdi'Mon  is 
not  able  to  satisfy  us  that  the  children  have 
acQuired  an  independent  settlement,  this 
order  is  good.  The  question  to  be  decided 
is,  aye  or  no.  Is  the  effect  of  the  legislation 
of  ss.  34  and  35  such  as  to  enable  children 
under  the  age  of  sixteen  to  acquire  a  settle- 
ment, so  to  speak,  during  the  time  which 
will  be  effective  so  as  to  affect  the  status 
before  they  attain  the  age  of  sixteen  1  I 
will  not  read  again  the  terms  of  s.  34. 
There  is  no  doubt  whatever  it  did  purport 
to  give  a  settlement  to  persons  wno  had 
become  irremovable  under  certain  circum- 
stances. Whether  or  not  it  is  intended  by 
those  words  to  include  the  case  of  irre- 
movability where  there  was  a  living  with  a 
reputed  father  who  could  not  himself  give 
a  settlement,  I  think  is  extremely  doubtful. 
At  any  rate,  it  is  sufficient  for  my  purpose 
to  say  that  there  was  a  lar^  class  of  per- 
sons who  would  become  irremovable  by 
virtue  of  the  preceding  enactments,  and 
who  would  therefore  be  deemed  to  be  settled 
so  as  to  give  operation  to  s.  34.  There- 
fore it  seems  to  me  that,  unless  the  word 
"  child  "  in  the  third  paragraph  of  s.  35  is 
to  be  construed  to  apply  to  children  under 
the  af^  of  sixteen,  the  argument  of  Mr. 
Rawhmon  is  to  a  large  extent  cut  away. 
I  quite  agree  that  there  is  gresX  difficulty 
when  you  look  at  an  Act  which  begins  by 
destroving  and  then  bv  re-enacting.  There 
is  no  doubt  that  children  under  the  age  of 
sixteen  are  referred  to  in  the  third  para- 
graph, and  there  is  no  doubt  that  iUegiti- 
mate  children  are  referred  to  in  the  second 
paragraph,  and  it  is  difficult,  as  a  mere 
matter  of  construction,  to  say  why  "any 
child"  should  not  include  all  classes.  I 
think  there  has  been  one  argument  which 
has  been  adduced  which  may  possibly  give 
the  reason  for  the  words  "  any  child  "  being 
used.  I  think  "any  legitimate  or  illegiti- 
mate child"  is  one  reason  for  the  use  of 
those  words  "  any  child."  But  we  have  the 
distinct  opinion  of  Lord  Watson  that  the 
provisions  of  the  last  clause  of  s.  35  have 
"  no  application  to  children  under  the  age 
of  sixteen,  and  do  not  qualify  the  preceding 
enactment  of  s.  35  to  the  effect  that  a  Inti- 
mate, or  that  of  4  &  5  Will.  4,  c.  76,  to  the 
effect  that  an  illegitimate,  child  shall  con- 
tinue to  retain  its  parentage  settlement  until 
it  has  reached  that  age."  The  clause  assumes 
that  the  children  whose  settlements  are  the' 
subjects  of  inquiry  are  not  unemancipated, 
butarepaupersintheirownright,and  capable- 
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of  acquiring  a  settlement  for  themselves. 
Whether  the  ludgment  of  Lord  Watson 
went  further  than  that  it  is  not  necessary 
to  consider.  His  extraordinary  acumen -and 
great  power  of  crystallising  the  arguments  of 
cases  are  well  known  to  all  of  us  who  have 
practised  before  him.  That  is  undoubtedly 
a  distinct  opinion  that  this  enactment 
relates  to  paupers  who  are  emancipated  and 
capable  of  acquiring  a  settlement  in  their 
own  right,  and  an  express  statement  that  it 
does  nothing  in  the  way  of  qualifying  the 
direct  enactment  as  to  what  is  to  be  the 
settlement  of  children  who  are  living  with 
their  parents.  I  was  a  great  deal  troubled 
with  the  case  of  Mancheater  v.  St,  Pancras 
(1879),  4  Q.  B.  D.  409,  because  that  was  a 
aistinct  decision  that  these  very  words  did 
not  apply  to  derivative  settlement.  If  I 
had  thought  that  the  words  were  only  to  be 
held  to  apiply  to  direct  settlements,  and  not 
to  derivative  settlements,  so  as  to  exclude  the 
case  of  a  mother's  settlement,  I  think  a 
great  difficulty  would  have  arisen  ;  but  it  is 
Quite  clear,  as  has  been  pointed  out,  that 
that  Manchester  Case  is  not  consistent  with 
the  judgment  of  Lord  Watson,  and  I 
cannot  help  thinking,  as  Mr.  MoA^morran 
has  pointed  out,  that  he  probably  did  not 
have  that  in  his  mind  when  he  said  he 
would  go  through  the  cases  which  were  incon- 
sistent Therefore,  upon  the  construction  of 
the  sections,  as  interpreted  by  Lord  Wat- 
son's judgment,  I  think  Mr.  Ma^cmorran  is 
right  in  saying  that  the  section  does  not 
enable  children  under  the  ase  of  sixteen  to 
acquire  an  independent  settlement.  But  it 
is  said  we  meant  to  decide  that  point  in  the 
ease  of  the  West  Ham  Union  v.  Holhtach 
Union,  [1903]  2  K.  B.  627,  and  ri904]  2  K.  B. 
121 ;  and,  not  unnaturally,  ana  most  fairly, 
Mr.  Rawlinson  relies  on  passages  in  my 
judgment  and  upon  passages  in  the  judg- 
ment of  my  brother  Wills,  which  certainly, 
taken  by  themselves,  would  point  to  a 
wider  interpretation  to  be  put  upon  this 
section.  He  quite  understands,  I  hope, 
when  we  say  the  point  was  never  suggested 
to  us  in  the  argument  of  the  case  before  us, 
it  was  not  in  the  least  necessary  ;  we  were 
not  dealing  with  the  case  of  children  under 
the  age  of  .sixteen,  and  those  particular 
sections  with  regard  to  what  was  to  be  the 
settlement  of  children  under  the  a^e  of 
sixteen  were  only  referred  to  historically 
for  the  purpose  of  seeing  what  was  the 
position  of  children  and  what  settlements 
they  could  acquire.  Therefore  as  an  autho- 
rity that  case  cannot  be  said  to  govern  the 
case  of  where  the  children  in  question  are 
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under  the  age  of  sixteen.  It  is  only  another 
instance  of  the  importance  of  construing 
cases  with  reference  to  their  subject-matter, 
and  endeavouring  as  far  as  possible  to  use 
expressions  which  may  not  have  a  wider 
bearing  than  they  ought  to  have.  The 
difficulty  of  doing  that  in  this  class  of  case, 
of  course,  everyone  will  recognise.  When 
the  case  came  to  the  Court  of  Appeal, 
whether  that  point,  as  was  highly  probable, 
was  present  to  their  minds,  perhaps,  having 
the  matter  more  fully  argued  before  them, 
or  possibly  this  very  point  being  raised  in  a 
way  it  was  not  raised  before  us,  there  are 
many  passsiges  in  which  the  Master  op 
the  Rolls,  in  his  most  careful  and  elaborate 
judgment,  says  that  he,  at  any  rate,  was 
connrming  his  decision  in  the  case  as  to  the 
bearing  of  the  previous  evidence  upon  the 
status  of  a  person  who  was  emancipated. 
At  p.  128  he  says:  "The  case  therefore 
appears  to  be  an  authority  that  the  resi- 
dence of  a  child  in  a  parish  with  its  parent 
while  unemancipated— for  it  is  impossible 
to  suggest  that  the  pauper  in  the  case  was 
emancipated  during  her  father's  lifetime — 
may  be  relied  on  as  conferring  on  that  child 
after  emancipation  the  status  of  irremov- 
ability," obviously  meaning  thereby,  as  he 
was  careful  to  say,  not  that  it  gave  at  once 
a  status  of  irremovability,  but  only  after 
emancipation.  Then  on  p.  129  he  puts 
together  the  period  of  the  pauper's  residence 
while  unemancipated  and  that  of  her  resi- 
dence while  emancipated,  and  says  nothing 
from  which  it  can  be  implied  that  if  the 
whole  period  of  residence  had  been  prior  to 
the  pauper's  attaining  the  age  of  sixteen  it 
would  have  been  equally  effective  on  the 
question  arising  after  she  had  attained  that 
age.  Then  further  down  on  the  same  page  he 
says :  "  An  emancipated  child  claiming  a 
settlement  under  its  provisions  is  not  to 
have  the  benefit  of  residence  whilst  it  was 
under  the  age  of  sixteen."  That  is  quoting 
the  Lord  Chancellor.  There  are  other 
passages.  Romer,  L.J.,  says,  on  p.  131  : 
"  The  principle  which  appears  to  be  there 
laid  down  is  that  a  child  after  the  age  of 
sixteen  may  claim  to  have  acquired  a  settle- 
ment." I  do  not  at  all  excuse  rayself  for 
not  having  noticed  it,  because  I  do  not 
think  the  point  was  put  before  us,  but  it 
is  pressed  upon  us  that  we  decided  that  the 
child  acquired  a  status  at  once  on  three 
years' residence  independently  of  its  mother. 
I  think  there  are  many  things  inconsistent 
with  that,  as  Mr.  Macmorran  has  pointed 
out,  because  you  have  to  work  with  the 
irremovability  sections ;  and  how  can-^ou         t 
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work  with  them,  as  my  brother  Kennedy 
pointed  out,  if  those  children  have  acquired 
a  separate  status  of  irremovability  by  virtue 
of  residence  for  one  year?  I  think  it  is 
now  true  that  the  family  would  go  together, 
the  children  with  the  father  and  the 
mother,  and  they  would  not  be  split  up 
into  sections  according  to  their  individual 
settlements  acquired.  I  think,  therefore, 
though  I  am  afraid  I  have  not  expressed  it 
as  clearly  as  I  should  like,  that  the  broad 
view  of  the  matter  is  that  s.  35  did  not 
intend  to  deal  with  the  settlement  of 
children,  le^timate  or  illegitimate,  under 
the  age  of  sixteen  years,  but  only  meant  to 
deal  with  what  was  the  effect  on  the 
emancipated  children  of  such  residence,  and 
that  the  cases  which  have  been  cited  Doth 
here  and  in  the  Court  of  Appeal  strongly 
support  the  view  that  the  positive  enact- 
ment that  the  illegitimate  children  retain 
the  settlement  of  their  mother  up  to  the 
age  of  sixteen  years  is  still  binding  upon 
us.  In  those  circumstances  it  is  admitted 
that  the  mother  had  the  status  of  her  hus- 
band, and  therefore  I  think  this  order  was 
right.  Although  one  may  have  made 
observations  in  the  course  of  the  argiunent 
showing  that  we  did  appreciate  the  points 
which  were  put  before  us,  it  must  not  be 
thought  I  was  complaining  of  the  length  of 
the  very  clear  arguments  of  Mr.  BawTinson 
and  Mr.  Macmorran^  which  were  of  very 
much  assistance  in  enabling  me  to  arrive  at 
this  decision. 

Kennedy,  J.— I  am  of  the  same  opinion. 
I  will  only  say  it  seems  to  me,  after  the 
very  clear  and  Qluminating  argument  of  Mr. 
Bawlinson,  the  strength  of  his  case  is,  to 
my  mind,  practically  ^one  unless  it  can  be 
made  out  that  according  to  the  law  a  child 
living  with  the  parent  for  the  period  within 
the  Act  of  1876  can  even  before  the  a^  of 
emancipation,  which  is  sixteen,  acquire  a 
settlement  independently.  Witn  that  pro- 
position, if  it  were  established,  he  would 
nave  a  strong  case  ;  without  it  he  has  none. 
That  is  what  it  really  comes  to ;  and  as  it 
comes  to  that,  I  think  I  have  only  to  say  I 
am  entirely  in  concurrence  with  my  lord  in 
what  he  has  more  fully  and  argumentatively 
expressed.  It  seems  to  me  that  there  is 
really  no  authority  which  compels  us  to 
hold,  and  for  reasons — one  of  which  occurred 
to  me  in  the  course  of  the  argument  already 
referred  to  by  my  lord— it  seems  to  me 
it  would  be  unreasonable  and  inconvenient. 
Therefore,  in  the  absence  of  authority, 
accepting,  of  course— this  is  essential,  1 
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think— the  somewhat  difficult  explanation 
of  the  wording  which  the  l^slature  has 
thought  proper  to  adopt  in  the  last  clause 
of  s.  35,  and  treating  them  as  referring  only 
to  persons  who  have  attained  the  age  of 
emancipation  and  accepting  the  explanation 
which  has  been  offered  by  so  very  great  an 
authority  in  the  House  of  Lords,  1  think 
that  the  case  of  the  appellant  fails. 

Ridley,  J.->I  agree.  I  think  that  Mr. 
Bawlinson  was  obliged  to  contend,  and, 
indeed,  he  did  very  forcibly  contend,  that 
the  children  in  question  had  acquired  a 
settlement  by  their  three  years*  residence 
in  Lambeth  with  their  parent  But  they 
were  all  of  them  unemancipated— they  were 
all  under  the  age  of  sixteen.  I  think  if 
you  look  at  the  authoritative  decision  upon 
the  reading  of  this  section,  you  are  com- 
pelled to  come  to  the  conclusion  that 
that  will  not  do.  If  there  had  been  no 
previous  authority  upon  the  subject,  I  think 
the  matter  would  have  been  extremely 
arguable  from  the  point  of  view  of  the 
argument  Mr.  Rawtinson  addressed  to  us 
on  the  subject.  But  when  I  read  the 
judgment  of  Lord  Watson  in  the  case 
of  the  Croydon  Union  v.  Eeigate  Union 
(1889),  14  App.  Cas.  465,  I  come  to  the 
conclusion  that  the  position  Mr.  Rawlin- 
son  asked  us  to  take  up  is  entirely 
inconsistent  with  Lord  Watson's  opinion 
expressed  in  that  case,  and  I  therefore 
entirely  agree  with  the  judgments  of  my 
lord  and  my  brother  Kennedy. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Callard  & 
Vulliamy. 
Solicitor  for  the  respondents  :  T.  Blanco 

White. 


Digitized  by 


Google 


MAGISTEBIAX^  GASES. 


Rbx  v.  Annie  Dennis. 

CENTRAL   CRIMINAL   COURT. 


June  30,  1905. 

(Before  The  Keoobdeb.) 

Rex  v.  Annie  Dennis. 

Criminal  law — Husband  and  wife  living 
separate — Husband  breaking  into  wife's 
house  at  night — Wife  shooting  for  pur- 
pose of  frightening  supposed  burglar. 

A  mKin  who  vhis  living  apart  from  his  wife 
obtained  entrance,  in  the  night  time, 
into  her  honse  by  opening  an  area 
window.  The  wife  heard  that  someone 
woe  in  the  house,  came  donmstairs  with 
a  pistol,  and  fired  a  shot  which  wounded 
her  htuband.  She  said  she  did  not 
know  it  toas  her  husband  till  after  she 
had  fired,  but  thought  that  there  u>ere 
burglars  in  the  hovae. 

The  jury  were  directed  that  if  the  prisoner 
had  reaM>nable  grounds  for  oelieving 
that  the  person  uhis  in  her  house  for  a 
fettmiotas  purpose,  and  only  fired  for  the 
purpose  of  frightening  suchverson,  not 
knowing  it  vhis  her  husband,  she  ou^ht 
to  be  acquitted. 

The  prisoner  was  indicted  for  Avounding 
her  husband,  Bobert  Dennis,  with  intent 
to  do  him  grievous  bodily  harm. 

F,  0,  Roach  appeared  for  the  prosecution ; 
C.  F,  Gill,  K.C.  {Clarke  Ball  with  him),  for 
the  defence. 

It  api)eared  from  the  evidence  for  the 
prosecution  that  in  July,  1904,  the  prisoner 
left  her  husband  and  went  to  live  in  a  house 
of  her  own  at  North  Terrace,  Kensington. 
The  prosecutor  did  not  contribute  anything 
towards  his  wife's  support.  On  May  29th 
the  prosecutor  watched  the  prisoner's  house 
from  outside,  from  the  afternoon  until  after 
midnight.  On  this  day  the  prisoner  was 
living  at  this  house  with  her  niece,  a  woman 
aged  about  twenty-five ;  no  one  else  was  in 
the  house.  The  prosecutor  stated  that  he 
thought  Uie  niece  had  seen  him  watching 
outside  the  house.  About  one  o'clock  in  the 
morning  the  prosecutor  went  down  the  area 
of  the  house,  found  the  area  door  was  locked, 
but  he  pusned  up  a  window  and  pushed 
open  some  shutters,  and  got  inside  the  house 
and  lighted  the  gas  in  the  kitchen.     He 
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shortly  afterwards  heard  the  prisoner  call 
out  "Who's  there?"  and  he  said  "It's  me," 
and  opened  the  staircase  door  at  the  bottom 
of  the  stairs,  which  lead  directly  into  the 
kitchen.  The  prisoner  then  said  "  What  do 
you  want  t "  and  he  said  "  I've  come  to  see 
you ;  I  have  not  seen  you  for  a  long  time." 
She  replied  "You'd  oetter  take  yourself 
off."  The  prosecutor  saw  a  revolver  in  the 
prisoner's  right  hand,  and  stepped  back; 
the  prisoner  fired,  and  the  bullet  struck 
him  lust  above  the  knee.  The  prosecutor 
said  ne  could  see  the  prisoner's  face,  and  she 
could  see  him.  The  niece  had  blown  a 
whistle ;  a  policeman  came  up,  and  the  pro- 
secutor subsequently  charged  the  prisoner 
with  shooting  him.  When  the  policeman 
first  arrived  on  the  scene,  the  prisoner  said 
to  him,  "  There  are  men  in  the  house ;  will 
you  i)rotect  mel" 

Evidence  was  given  for  the  defence  that 
there  had  been  Durglaries  recently  in  the 
terrace,  which  was  a  cul-de-sa^:^  and  that  the 
houses  on  each  side  of  the  prisoner's  were 
empty.  On  the  night  in  question  the 
prisoner  was  in  bed,  when  her  niece  came 
to  her  and  told  her  that  there  were  men 
breaking  into  the  house  ;  that  the  prisoner 
was  alarmed,  at  once  went  downstairs, 
taking  the  revolver  with  her ;  that  she  went 
to  the  top  of  the  kitchen  stairs  and  called 
out  "Who's  there?"  and  that  a  voice  she 
did  not  recognise  replied  "It's  a  burglar." 
She  thought  that  there  were  more  men  than 
one,  and  that  they  were  coming  upstairs, 
and  she  fired  the  pistol  off,  as  she  thought, 
towards  the  wall,  lor  the  purpose  of  frighten- 
ing the  men  ;  and  that  she  did  not  know  it 
was  her  husband  until  some  time  after  she 
had  fired. 

The  Recorder,  in  the  course  of  his 
summing-up  to  the  jury,  said  :  You  have  to 
be  satisfied  by  the  prosecution  that  the 
woman  recognised  the  jjerson  in  the  kitchen 
was  her  husband  ;  if  she  did  so,  she  could 
not  have  thought  he  was  a  burglar.  If  a 
person  fires  a  revolver  in  a  public  place  for 
fun,  or  for  the  purpose  of  frightening 
people,  and  causes  injury,  that  amounts  to 
an  unlawful  act;  but  if  a  person  has  reason- 
able grounds  for  believing  that  burglars  are 
in  the  house,  and  fires  for  the  purpose  of 
frightening  them,  that  is  not  in  itself  an 
unlawful  act.  It  may  be  an  unlawful  act  if 
the  person  deliberately  fires  at  the  burglar ; 
the  question  then  might  arise  whether  the 
person  had  grounds  for  believing  that  life 
or  limb  was  m  danger  ;  but  it  is  not  neces- 
sary to  consider  that  aspect  of  the  case  here. 
In  this  case  the  prisoner  says  that  she  fired      t 
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for  the  purpose  of  frightening  the  person 
who  was  downstairs.  The  questions  for 
you  are  whether  the  prisoner  had  not 
reasonable  grounds  to  believe  that  the 
person  was  there  for  a  felonious  purpose, 
and  whether  she  fired  for  the  purpose  of 
frightening  that  person.  There  is  no  evi- 
dence here  that  she  knew  that  her  husband 
was  outside,  and  she  had  no  reason  to  be- 
lieve that  her  husband  would  come  into  her 
house  in  the  way  he  did.  Unless  you  believe 
that  she  recognised  her  husband,  and  know- 
ingly fired  at  him,  knowing  he  was  her 
husband,  she  is  entitled  to  be  acquitted. 
Verdict :  Not  guilty. 

Solicitor  for  the  defence :  Duerdin  Dutton. 
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April  12,  18,  1905. 

Squiab  v.  Midland  Lace  Company. 

Truck  Acts— Master  and  servant — Deduc- 
tion from  wages — '*  Workman  "—Em- 
ployers and  Workmen  Act,  1875  (38  k 
39  Vict  c.  90),  s.  10— Truck  Act,  1887 
(50  &  51  Vict.  c.  46),  s.  2— Truck  Act, 
1896  (59  &  60  Vict.  c.  44),  s.  2. 

The  respondents,  who  were  the  occupiers  of  a 
lace  factory,  were  summoned  for  a  con- 
travention of  the  Truck  Acts,  It 
appeared  that  after  the  Uice  ukls  re- 
moved from  the  machines  it  wa^  neces- 
sary to  have  t/ie  superjluous  threads 
and  materials  removed  by  women,  who 
were  knoum  cls  clippers.  These  clippers 
undertook  to  get  me  laces  clipped,  and 
applied  to  the  manufacturers  for  lace, 
which  they  took  heme  to  be  clipped. 
The  clippers  were  not  employed  exclu- 
sively by  any  one  firm^  but  might,  and 
did,  take  lace  from  several  firms  ;  they 
might  refuse  to  take  work,  or  having 
taken  it,  might  either  do  it  themselves  or 
employ  others  to  do  it  or  assist  them, 
the  manufacturers  having  no  control 
over  them  and  being  under  no  obligation 
to  give  them  any  work.    The  clippers 
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were  responsible  in  case  of  the  non- 
return of  the  lace,  and  wei*e  paid  at  the 
end  of  the  week  for  the  work  done,  and 
if  any  damage  was  done  to  the  lace  a 
reasonoMe  deduction  wa^  made  in  re- 
spect thereof.  The  clippers  naned  no 
notice  or  contract  in  writing  with  remect 
to  the  deductions  unthin  s,  2  (1)  of  the 
Truck  Act,  1896. 

Held,  the  employers  were  entitled  to  make 
such  deductions,  as  the  clippers  did  not 
come  within  the  term  ^^ workman"  as 
defined  by  s,  10  of  the  Employers  and 
Workmen  Act,  1875,  and  were  therefore 
not  within  the  Truck  Act,  1896. 

Case  stated  by  the  justices  in  and  for  the 
county  of  Nottingham. 

Two  summonses  were  issued  against  the 
Midland  lAce  Company  (hereinafter  called 
the  respondents)  at  the  instance  of  Miss 
Squire,  an  inspector  of  factories  (hereinafter 
called  the  appellant),  the  first  of  which 
charges  the  respondents  with  having  on 
June  13tii^  1904,  being  then  the  occupiers 
of  a  certain  factory  within  the  meaning  of 
the  Factory  and  Workshop  Act,  1901,  and 
being  employers  within  theTruck  Act,  1896, 
unlawfully  made  a  deduction  from  the  sums 
contracted  to  be  paid  to  a  workman— to  wit» 
Mrs.  Annie  Lizzie  Flinders— in  that  the 
deduction  was  not  made  in  pursuance  of 
such  a  contract  as  is  required  by  s.  2  (1)  of 
the  said  Act.  The  second  summons  charged 
the  respondents  with  a  like  offence  in  hke 
terms,  on  June  23rd,  1904,  as  to  Mrs.  Amy 
Lamb. 

Upon  the  hearing  of  the  summonses  the 
following  facts  were  admitted  or  proved: 
(a)  That  the  appellant  was  one  of  his 
Migest/s  inspectors  of  factories;  (b)  that 
the  respondents  were  lace  manufacturers 
and  occupiers  of  a  factory  within  the  mean- 
ing of  the  Factory  and  Workshop  Act^  1901, 
and  would  have  been  employers  within  Uie 
meaning  of  the  Truck  Act,  1896^  if  the  last- 
mentioned  Act  had  applied  under  the  par- 
ticular circumstances  of  the  cases  :  (c)  that 
after  lace  has  been  removed  trom  the 
machines  it  has  to  go  through  the  process 
of  being  clipped,  that  is,  superfluous  threads 
and  material  have  to  be  removed ;  (d)  that 
in  the  city  of  Nottingham  there  are  a  large 
number  of  women  known  as  clippers,  who 
carry  on  the  business  of  clipping — under- 
take to  get  laces  clipped— and  with  that 
intent  apply  to  the  manufacturers  for  and 
1»ke  lace  nome  to  be  clipped  ;  (e^t^t  such  ^ 
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clippers  are  not  en^iJloyed  exclusively  by 
any  one  firm  or  for  any  definite  time,  but 
are  independent,  and  may  and  do  take  laces 
from  different  firms ;  they  may  and  do 
employ  other  persons  to  assist  them,  the 
firms  having  no  control  whatsoever  over 
them ;  clippers  may  refuse  to  take  work, 
and,  having  taken  it,  may  execute  it  or  give 
it  to  other  persons  to  execute,  or  may 
return  it  unexecuted^  and  the  manufac- 
turers may  refuse  to  give  them  work  as  they 
please;  clippers  are  responsible  in  case  of 
non-return  of  the  lace ;  (f)  that  such  clippers 
are  paid  at  the  end  of  each  week,  when  the 
account  is  made  up  according  to  the  amount 
of  work  done ;  (g)  that  the  lace  is  examined, 
and,  if  any  damage  has  been  done  to  the 
lace,  the  clipper  is  required  to  pay  damage 
in  respect  tnereof  j  (h)  that  this  course  of 
business  has  been  in  vogue  in  Nottingham 
for  considerably  over  twenty-five  years,  and 
clippers  are  generally  well  aware  of  it ; 
(i)  that  the  said  Annie  Lizzie  Flinders 
sought  to  obtain  lace  for  clipping  from  the 
respondents,  and  some  was  handed  to  her  ; 
she  took  it  home,  and  subsequently  returned 
it  clipped,  but  damaged,  and  on  June  1 3th, 
1904,  a  sum  of  6d.  was  deducted  from  the 
amount  due  to  her  for  clipping ;  (j)  ^^^  ^^^ 
said  Amy  Lamb,  under  circumstances  simi- 
lar to  the  above,  obtained  laces  from  the 
respondents  and  returned  them  damaged; 
on  June  23rd,  1904,  the  sum  of  6d,  was 
deducted  for  such  damage  from  the  amount 
due  to  her ;  (k)  that  the  respondents  were 
not  aware  of  the  person  or  persons  who 
actually  did  the  clipping ;  (1)  that  there 
were  no  notices  posted  up  in  the  respon- 
dents' facto^  relative  to  the  alleged  offences 
under  the  Truck  Acts,  nor  was  there  any 
contract  in  writing  signed  by  the  clippers ; 
(m)  that  the  deductions  did  not  exceed  the 
amount  of  damage  done  and  were  fair  and 
reasonable. 

In  the  case  of  Mrs.  Flinders  it  was  further 
proved  that  the  lace  was  given  out  to  her 
only  as  an  out-worker,  that  she  had  never 
worked  in  the  factory,  and  that  she  did  the 
clipping  at  home  herself.  In  the  case  of 
Mrs.  Lamb  it  was  also  further  proved  that 
she  had  been  employed  daily  in  the  resix>n- 
dents'  factory  since  a  year  last  Whitsuntide, 
and  occasionally  after  the  factory  closed  at 
night  took  work  home  to  do ;  that  she  knew 
that  her  home  work  was  not  considered  as 
part  of  her  work  at  the  factory ;  that  she 
also  knew  that  deductions  were  made  for 
damaged  goods  from  her  wages,  and  that 
her  daughter  assisted  her  in  the  clipping 
and  did  part  of  the  damage  in  respect  of 
which  the  deduction  was  made. 
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The  respondents'  counsel  contended  that 
the  appellant  had  failed  to  prove  in  both 
cases  any  contract  of  service,  that  the  term 
"wages"  had  been  wrongly  used  and  was 
simply  money  for  work  done,  that  there  was 
no  contract  to  execute  the  work  personally, 
and  that  neither  Mrs.  Flinders  nor  Mrs. 
Lamb  was  a  "  workman  "  within  the  defini- 
tion contained  in  s.  10  of  the  Employers 
and  Workmen  Act,  1875. 

Thejustices,  being  of  opinion  that  neither 
Mrs.  Flinders  nor  Mrs.  Lamb  was  a  "  work- 
man "  within  the  meaning  of  the  Truck  Acts, 
dismissed  both  summonses,  but  stated  this 
case,  the  question  for  the  opinion  of  the 
court  bein^  whether  upon  the  facts  their 
determination  in  either  or  both  cases  was 
right  or  not. 

Section  10  of  the  Employers  and  Work- 
men Act,  1875  (the  definition  of  "workman'' 
in  which  is  made  applicable  to  the  Truck 
Acts—see  Truck  Amendment  Act,  1887,  s.  2), 
provides  as  follows :  "...  The  expression 
*  workman'  does  not  include  a  domestic  or 
menial  servant,  but  save  as  aforesaid,  means 
any  person  who,  being  a  labourer,  servant 
in  husbandry^  journeyman,  artificer,  handi- 
craftsman, miner,  or  otherwise  engaged  in 
manual  labour,  .  .  .  has  entered  into 
or  works  under  a  contract  with  an  em- 
ployer, whether  the  contract  be  made  before 
or  after  the  passing  of  this  Act,  be  express 
or  implied,  oral  or  in  writing,  and  be  a  con- 
tract of  service  or  a  contract  personally  to 
execute  any  work  or  labour." 

O,  S,  Robertson^  for  the  appellant.— The 
point  in  this  case  is  whether  the.se  two 
women,  who  were  employed  in  manual 
labour,  come  within  the  definition  of  "work- 
men" within  the  meaning  of  the  Em- 
ployers and  Workmen  Act,  1875,  s.  10. 
These  women  come  to  the  manufacturer 
for  work,  and  are  responsible  to  him. 
In  Grainger  v.  Aynsley  (1880),  6  Q.  B.  D. 
182;  45  J.  P.  142,  it  was. held  that 
a  potter's  printer  under  a  contract  with 
his  employers  to  do  work  in  which  he  was 
assistea  by  "  transferers,"  whom  he  himself 
engaged  and  paid,  was  a  "  workman  "  within 
the  definition  in  s.  10  of  the  Employers  and 
Workmen  Act,  1875.  In  Stuart  v.  Evam 
(1882),  49  L.  T.  138,  it  wa3  held  that  a  slater 
who  provided  his  own  tools,  and  was  paid 
by  the  piece,  was  a  workman,  and  in 
Brown  v.  Butterly  Coal  Co.  (1886),  50  J.  P. 
230,  it  was  held  that  a  man  who  worked 
for  a  man  who  had  contracted  with  the 
owners  of  a  coal  mine  to  bring  up  coal  at 
so  much  a  ton,  was  a  "  workman  in  the 
employ  of  the  colliery.    All  these  cases  go 
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to  show  that  the  fact  that  a  man  con- 
tracts or  sub-lets  some  of  the  work  does  not 
the  less  make  him  a  workman. 

Stanger,  K.C.  (with  him  Tinsley  Lindley), 
for  the  respondents.— The  true  test  is  this  : 
If  a  person  engages  to  get  the  work  done 
(as  the  women  did  in  the  present  case), 
although  he  may  do  part  of  tne  work  him- 
self, he  is  not  a  "workman"  within  the 
meaning  of  the  Act,  but  if  a  person  con- 
tracted to  do  the  work  himself  he  was  a 
workman,  and  did  not  cease  to  be  one 
because  he  got  part  of  the  work  done  by 
other  people.  [He  referred  to  Shurman  v. 
Sanders  (1853),  13  C.  B.  166.]  In  Riley  v. 
Warden  (1848),  2  Ex.  59,  it  was  held  that 
1  &  2  Will.  4,  c.  37,  was  only  applicable  to 
those  who  contract  as  labourers,  viz.,  such 
as  contract  to  use  their  personal  services, 
and  receive  payment  for  such  services  in 
wages.  In  Weaver  v.  Floyd  (1852),  21  L.  J. 
Q.  B.  151,  the  same  statute  was  held  not  to 
ap}>ly  to  agreements  for  the  performance  of 
a  certain  quantity  of  work  which  the  con- 
tractor cannot  perform  without  making  use 
of  the  services  of  others.  Where  the  person 
is  not  bound  to  do  any  part  of  the  work 
personally  he  is  not  an  "  artificer  "  under  the 
Truck  Act  (Ingram  v.  Barnes  (1857),  7  E.  & 
B.  132).  The  judgment  of  Cockburn,  C.  J., 
is  clearly  in  the  respondents'  favour.  They 
also  referred  to  Fix  parte  Gordon  (1856), 
25  L.  J.  M.  C.  12. 

O,  S.  Robertson^  in  reply. — The  real  test 
is  whether  the  person  is  engaged  in  mariual 
labour  or  not,  not  whether  the  particular 
person  was  to  do  the  work  himself  (Pillar  v. 
Llynvi  Coal  and  Ir(m  Co.  (1869),  38  L.  J. 
C.*P.  294). 

Cur,  adv,  vult, 

Kennedy,  J.,  read  the  following  judg- 
ment of  the  court  (Alverstone,  L.C.J., 
Kennedy  and  Ridley,  JJ.).— This  is  an 
appeal  on  a.casc  stated  by  two  of  the  justices 
of  Nottingham  against  the  dismissal  of  a 
summons  against  the  respondents  for  an 
alleged  unlawful  deduction  from  the  sum 
contracted  to  be  paid  by  the  respondents  to 
a  workwoman,  Mrs.  Annie  Lizzie  Flinders, 
contrary  to  the  provisions  of  the  Truck  Act 
1896,  s.  2  (1)  ;  and  against  their  dismissal 
of  a  like  summons  in  the  case  of  another 
workwoman,  Mrs.  Amy  Lamb.  The  justices 
were  of  opinion  that  neither  Mrs.  Annie 
Lizzie  Flinders,  in  the  one  case,  nor  Mrs. 
Amy  Lamb,  in  the  other  case,  was  a  **  work- 
man'' within  the  meaning  of  the  Truck 
Acts,  and  on  that  ground  dismissed  both 
summonses.  After  carefully  considering  the 
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findings  of  fact  stated  in  the  case  by  which 
we  are  bound,  we  find  ourselves  unable,  in 
view  of  the  language  of  the  Acts  of  Parlia* 
ment  which  apply  to  these  <»ses  and  of 
judicial  decisions  which  were  given  upon  a 
practically  identical  statute,  and  which  are 
binding  upon  this  court,  to  hold  that  the  de- 
termination of  the  justices  was  erroneous  in 
point  of  law.  The  definition  of  "  workman  " 
(which  includes  a  workwoman)  is  contained 
in  s.  10  of  the  Employers  and  Workmen 
Act,  1875  (38  t  39  Vict.  c.  90).  We  may 
summarize  it  for  the  purposes  of  this  case 
as  including  any  person,  not  being  a  domestic 
or  a  menial  servant,  who,  being  engaged  in 
manual  labour,  has  entered  into,  or  works 
under,  a  contract  with  an  employer,  the 
contract  being  a  contract  of  service  or  a  con- 
tract person^ly  to  execute  any  work  or 
labour.  The  material  facts  in  relation  to  the 
employment  of  "  clippers  "  in  the  lace  trade 
at  Nottingham,  generally,  are  set  forth  in 
the  paragraphs  (c)  to  (h)  of  the  case.  [His 
lordship  read  these  paragraphs  and  con- 
tinued] The  further  particular  facts  in 
regard  to  the  two  "clippers,"  whose  cases 
form  the  subject  of  the  present  appeal,  are 
these:  Mrs.  Flinders  never  worked  in  the 
respondents'  factory.  She  applied  for  and 
obtained  work  as  a  "  clipper!''  and  did  the 
clipping  herself  at  home.  Mrs.  Lamb  was 
regularly  employed  in  the  respondents' 
factory  during  the  day.  and  occasionally 
took  home  clipping  work,  which  she  knew 
\^as  not  considered  part  of  the  work  at  the 
factory.  Her  daughter  helped  her  with  the 
clipping  work  at  home,  in  neither  case 
were  the  respondents  aware  of  the  person  or 
persons  who  actually  did  the  work.  It  was 
further  stated  by  counsel  that  the  clipping 
work  was  entered  in  the  wages'  book,  and 
the  women  were  paid  weekly,  subject  to 
deductions  from  their  pay  for  damaged 
work.  We  feel  ourselves  precluded  by 
authority  from  considering,  upon  this  state 
of  facts,  whether  we  might  not  give  s.  10  of 
the  Act  of  1875  an  interpretation  sufficiently 
liberal  to  include  these  two  persons  as 
workwomen  entitled  to  the  protection  of 
the  Truck  Acts.  The  basis  of  the  decision 
of  the  Exchequer  Chamber  in  the  leading 
case  of  Ingram  v.  Barnes^  supra^  affirming 
the  iudgment  of  the  majority  of  the  Court 
of  Queen's  Bench,  unquestionably  is  that  to 
be  a  "  workman  "  or  "  artificer  "  within  the 
protection  of  the  Truck  Acts,  the  person 
who  contracts  to  do  work  for  an  employer 
must  be  a  person  absolutely  bound  by  the 
terms  of  the  contract  to  work  with  his  own 
hands  in  the  performance  of  it.  The  fact  that 
he  may  work,  or  will  probably  work  with  his    t 
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own  hands  in  theperCormance  of  the  contract 
is  insuflScient.  The  principle  of  Ingram  v. 
Barnes  was  distinctly  recognised  in  the 
judgment  of  the  Court  of  Common  Pleas 
m  the  later  case  of  Pillar  v.  Llynvi  Coal 
and  Inm  Co.,  supra.  Montague  Smith,  J., 
delivering  the  judgment  of  the  court,  said  : 
"The  result  of  that  decision  {Ingram  v. 
Barnes)  is  that  a  man  is  not  an  artificer 
within  the  Act  unless  the  employer  has,  b^ 
the  contract  of  hiring,  a  right  to  require  his 
personal  work  and  labour  in  return  for 
^wages' — of  course  as  wages  are  defined  by 
the  Act.''  In  the  present  case  the  justices 
have  found  the  employment  of  these  women 
clippers  to  be  the  employment  of  persons 
who  may  execute  the  work,  or  give  it  to 
other  persons  to  execute.  In  fact,  Mrs. 
Flinders  herself  executed  at  home  the  work 
she  got ;  so  did  Mrs.  Lamb,  with  the  assist- 
ance of  her  daughter.  But  neither  of  them 
was  bound  bv  the  terms  of  the  contract 
with  the  employer  to  do  any  part  of  the 
work  personally ;  and  this,  as  we  have 
already  said,  appears  to  be  established  by 
the  judgments  of  the  judges  in  the  Ex- 
chequer Chamber  in  Ingram  v.  Barnes  to 
be  essential  in  order  to  constitute  a  work- 
man under  the  Truck  Act.  It  is  true  that 
Ingram  v.  Barnes  was  decided,  not  in  regard 
to  the  Employers  and  Workmen  Act,  1875, 
s.  10,  but  upon  the  interpretation  of  an 
earlier  Act— 1  &  2  Will.  4,  c.  37  ;  but  the 
learned  counsel  for  the  appellant  was  unable 
to  point  out  to  us,  and  we  have  been  unable 
to  discover,  any  real  or  material  distinction 
in  the  somewhat  different  wording  of  the 
two  Acts  in  regard  to  the  definition  of 
**  workman."  We  must,  therefore,  dismiss 
the  appeal.  We  do  so  with  some  reluct- 
ance, having  regard  to  the  facts  disclosed  in 
this  case  as  to  tne  nature  of  the  employment 
and  the  position  of  the  women  clippers, 
who,  though  they  do  sometimes  employ 
assistants,  are  evidently,  as  a  class,  wage- 
earning  manual  labourers,  and  not  "con- 
tractors "  in  the  ordinary  and  popular  sense, 
or  persons  who  "  speculate  on  the  state  of 
the  labour  market";  and  we  venture  to 
express  the  hope  that  some  amendment  of 
the  law  may  be  made,  so  as  to  extend  the 
protection  of  the  Truck  Act  to  a  class  of 
workpeople  practically  undistin^ishable 
from  those  already  within  its  provisions. 
Appeal  dismissed. 

Solicitor  for  the  appellant:  Solicitor  to 
the  Treasury. 

Solicitors  for  the  respondents :  Hind  & 
Robinson  for  Wells  &  Hind,  Nottingham. 
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Poor  law— Removal— Desertion  of  wife- 
Evidence  —  Poor  Removal  Act,  1861 
(24  &  26  Vict.  c.  56),  s.  3— Poor  Law 
Amendment  Act,  1866  (29  &  30  Vict, 
c.  113),  s.  17. 

The  pauper,  a  married  woman  who  was 
living  with  fier  husband  in  the  Lambeth 
Union,  had  previously  to  October,  1895, 
given  way  to  intemperance,  and  on  the 
12tA  of  that  month  her  husband  told 
her  that  they  must  part  for  a  tinie,  that 
she  would  have  to  find  otker  lodgings  and 
he  would  allow  her  Ss.  per  week  as  long 
CM  she  kept  straiqht,  and  that  if  she 
reformed  they  could  live  together  again, 
and  that  she  might  take  sufficient  furni- 
ture to  fumim  a  room.  The  wife 
thereupon  left  the  house  and  the  allow- 
ance of  8«.  r>er  week  uhis  paid  her  for 
eleven  months.  The  husband  then  dis- 
covered that  she  had  committed  adultery 
and  stopped  the  allotoanee,  and  hence- 
forward  never  saw  his  wife  or 
contributed  to  her  maintenance.  The 
wife  then  went  to  reside  vnth  another 
man  in  the  appellant  union  and  lived 
with  him  until,  in  July,  1903^  she  was 
fou/nd  a  waruiering  lunatic  %n  the  re- 
spondent union  and  was  removed  to  an 
asylum. 

Held  (Ridley,  J.,  dissenting),  that  the 
woman  vkls  "a  married  woman^^  who 
had  been  ^^ deserted"  toithin  the  mean- 
ing  of  s.Zof  the  Poor  Removal  Act,  1861, 
and  was  capable  of  acquiring  a  status 
of  irremovcAility  by  her  residence  apart 
from   her   husbanii   in  the  appellant 


Case  stated  by  the  court  of  the  general 
quarter  sessions  for  the  citv  of  London  and 
tne  liberties  thereof,  at  the  Quildhall,  on 
the  27th  day  of  April  1904,  on  the  hearing 
of  an  appeal  by  the  Guardians  of  the  Poor 
of  the  Southwark  Union  against  an  order 
made  on  the  18th  December,  1903,  by  Henry 
Knight  and  H.  G.  Smallman,  Esquires,  two 
of  the  aldermen  and  justices  of  tne  city  of 
London  and  the  liberties  thereof,  sitting  at 
the    Guildhall,  whereby  it   was   adjuaged|QTp 
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that  the  place  from  which  one  Ellen  Evans, 
properly  Koff,  a  pauper  lunatic  (hereinafter 
called  Ellen  Roff),  was  on  the  29tli  July, 
1903,  irremovable,  was  in  the  Southwark 
Union  in  the  county  of  London ;  and 
whereby  the  Guardians  of  the  Poor  of  the 
Southwark  Union  were  ordered  to  pay  to 
the  guardians  of  the  City  of  London  Union 
the  sums  specified  in  the  said  order. 

Ellen  RofF  is  the  lawful  wife  of  Frederick 
Roif,  to  whom  she  was  married  on  the 
28th  August,  1886.  From  the  date  of  the 
said  marriage  Ellen  RofF  and  the  said 
Frederick  SofT  resided  and  cohabited  at 
No.  73,  Fitzalan  Street,  Lambeth  Walk,  in 
the  parish  of  Lambeth,  which  is  not  wittiin 
the  Southwark  Union,  until  the  12th 
October,  1895.  Previously  to  the  12th 
October,  1895,  Ellen  Roff  had  given  way  to 
habits  of  intemperance  and  had  been 
habitually  drunk;  she  had  frequently 
pawned  the  husband's  goods  in  order  to  get 
drunk,  and  had  neglected  the  children  of 
the  marriage,  of  whom  there  were  four. 
She  had  on  several  occasions  spent,  for 
purposes  other  than  that  for  which  it  had 
been  intended,  money  given  to  her  by  her 
husband  in  order  to  pay  the  rent  of  the  said 
house,  and  had  conducted  herself  in  a 
manner  which  rendered  it  impossible  for 
her  said  husband  to  keep  a  respectable 
home  for  his  said  children. 

On  12th  October,  1895,  the  said  Frederick 
Roff,  upon  his  return  home  from  work, 
found  that  a  distress  was  being  levied  on 
his  goods  at  No.  73,  Fitzalan  Street,  for  the 
non-payment  of  rent,  and  that  Ellen  Roff 
had  again  spent  in  obtaining  drink  the 
money  given  to  her  for  the  purpose  of  pay- 
ing his  rent.  The  said  Frederick  Roff 
thereupon  told  Ellen  Roff  that  he  would 
not  put  up  with  this  state  of  things  any 
longer,  ana  that  he  and  she  must  part  for  a 
time,  and  that  she  would  have  to  nnd  some 
other  lodging,  and  he  would  allow  her  the 
sum  of  Ss,  a  week  as  long  as  she  kept 
straight,  that  she  must  do  her  utmost  to  get 
rid  of  her  drinking  habits,  and  that  if  she 
reformed  he  and  she  could  live  together 
again,  and  she  could  take  enough  furniture 
to  furnish  a  room.  The  distress  was  with- 
drawn by  arrangement  between  the  said 
Frederick  Roff  and  his  landlord,  and  Ellen 
Roff  remained  at  73,  Fitzalan  Street,  until 
she  found  another  lodging.  She  remained 
for  ten  days,  during  wnich  period  her 
husband  occupied  a  separate  bedroom  with 
one  of  his  children.  On  the  22nd  October, 
1895,  Ellen  Roff  left  No.  73,  Fitzalan  Street, 
taking  with  her  sufficient  furniture  to 
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furnish  a  bedroom.  Frederick  Roff  also  left 
No.  73,  Fitzalan  Street,  on  the  22nd  October, 
1895,  taking  with  him  his  four  children  and 
the  remainder  of  his  furniture.  He  has 
since  the  22nd  October.  1896,  resided 
separatelv  from  Ellen  Roff  and  has  never 
cohabited  with  her  since  12th  October, 
1895. 

From  the  22nd  October,  1895,  Frederick 
Roff  allowed  his  wife  the  weekly  sum  of  Ss. ; 
these  payments  were  made  through  the 
medium  of  one  Harry  Deverill,  a  brotner-in- 
law  of  the  wife,  who  resided  in  Redcross 
Street,  in  the  Southwark  Union,  near  her 
residence. 

A  few  weeks  after  the  22nd  October,  1895, 
Frederick  Roff  met  his  wife  by  accident  at 
the  house  of  her  aunt,  Mrs.  Donell^.  At 
the  wife's  request  Frederick  Roff  said  that 
he  would  take  her  back  if  she  would  mend 
her  ways,  but  her  subseauent  conduct 
showed  no  improvement  ana  he  never  did 
take  her  back.  For  eleven  months  sub- 
sequently to  the  22nd  October,  1895,  the 
said  Frederick  Roff  continued  to  pay  the 
allowance  through  Deverill  to  his  wife.  At 
the  end  of  which  time^  Frederick  Roff,  upon 
being  informed  that  his  wife  appeared  to  be 
in  the  family  way — which  information  after- 
wards proved  to  be  well  founded—and  was 
constantly  associating  with  men  in  public- 
houses,  and  especially  with  one  John 
Humphrey,  took  steps  to  arrange  a  meeting 
with  his  wife  at  the  Deverill's  house.    In 

gursuance  of  such  arrangement  he  went  to 
er  brother-in-law's  house,  but  his  wife  did 
not  come  to  meet  him.  He  then  informed 
the  said  brother-in-law  that  he  would  no 
longer  contribute  to  the  support  of  Ellen 
Ron.  Subsequently  on  the  same  day  his 
wife  followed  him  to  a  public-house  in  the 
neighbourhood  of  her  said  brother-in-law's 
house,  and  he  was  asked  by  her  why  he  had 
stopped  her  allowance.  He  then  taxed  her 
with  infidelitj^  and  she  did  not  deny  the 
fact  of  such  infidelity.  She  was  at  that 
time  visibly  pregnant  with  a  bastard  child, 
of  which  she  was  delivered  about  three 
months  afterwards.  He  thereupon  went 
awav,  and  from  that  time  made  her  no 
further  allowance,  and  neither  knew  or  took 
any  steps  to  ascertain  her  whereabouts. 
Except  that  he  visited  her  at  the  asylum 
since  the  commencement  of  these  proceed- 
ings, Frederick  Roff  never  saw  his  wife,  nor 
contributed  to  her  maintenaneej  or  had  any- 
thinfi;  to  do  with  her  from  the  time  when  he 
met  her  in  the  public-house  as  aforesaid. 

The  said  Frederick  Roff  was  sincerely 
attached  to  his  said  wife,  and  we  aco^ted 
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his  evidence  to  the  effect  that  if  she 
reformed  her  drinking  habits  he  would 
have   resumed    cohabitation    with 


her. 

Shortly  after  the  interview  in  the  public- 
house,  and  the  stoppage  of  the  weekly  pay- 
ments, Ellen  Roff  went  to  reside  with  John 
Humphrey  at  Stanhope  Buildings,  Redcross 
Street,  also  in  the  Southwark  Union,  and 
resided  continuously  with  the  said  John 
Humphrey  as  his  wife  at  Stanhope  Build- 
ings, and  after  at  Mowbray  Buildings, 
Bedcross  Street,  in  the  Southwark  Union, 
from  about  the  month  of  September,  1896, 
to  19th  July,  1903. 

On  or  about  the  19th  July,  1903,  Ellen 
Roff  left  the  rooms  in  which  she  was  resid- 
ing with  the  said  John  Humphrey  at 
Mowbray  Buildings,  Redcross  Street,  in  the 
Southwark  Union,  and  was  found  on  that 
day  wandering  in  the  city  of  London  Union 
in  a  state  of  lunacy.  On  the  29th  July,  1903, 
she  was  removed,  by  order  of  one  of  the 
aldermen  and  justices  of  the  peace  for  the 
city  of  London  and  the  liberties  thereof,  as 
a  lunatic  to  the  city  of  London  Lunatic 
Asylum  at  Stone,  in  the  county  of  Kent. 
On  the  15th  December,  1903,  the  said  order 
of  that  date  was  made,  against  which  notice 
of  appeal,  dated  18th  March,  1904,  was  given 
by  the  Guardians  of  the  Poor  of  the  South- 
wark Union  to  the  Guardians  of  the  Poor 
of  the  City  of  London  Union. 

On  behalf  of  the  appellants  it  was  con- 
tended in  support  of  the  said  notice  of 
appeal,  that  Ellen  Roff  had  never  been 
deserted  by  the  said  Frederick  Roff,  and 
that  she  had  not  become  irremovable,  under 
8.  3  of  the  Poor  Removal  Act,  1861  (24  & 
25  Vict.  c.  55),  amended  by  29  &  30  Vict. 
c  113,  s.  17,  from  the  Southwark  Union  by 
reason  of  her  residence  in  that  union. 

On  behalf  of  the  respondents  it  was 
contended  that  Ellen  Roff  had  been  deserted 
by  the  said  Frederick  Roff,  and  that  during 
her  residence  at  Redcross  Street,  in  the 
Southwark  Union  as  aforesaid,  she  was  a 
married  woman  who  had  been  deserted  by 
her  husband,  and  after  his  desertion  of  her 
resided  in  the  Southwark  Union  as  for  a 
period  of  twelve  months  and  upwards  in 
such  a  manner  as  would,  if  she  had  been  a 
widow,  have  rendered  her  exempt  from 
removal  from  the  said  union  at  the  time  she 
was  sent  to  the  asylum. 

We  found  as  facts  that  Ellen  Roff  was 
deserted  by  her  husband,  Frederick  Roff, 
and  that  after  she  had  been  deserted  she 
had  resided  for  the  space  of  twelve  months 
and  upwards  in  the  Southwark  Union  in 
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such  a  manner  as,  had  she  been  a  widow, 
would  have  rendered  her  irremovable  from 
the  said  Southwark  Union,  and  we  accord- 
ingly affirmed  the  said  order  of  adjudication 
and  dismissed  the  said  appeal.  The 
question  for  the  opinion  of  the  court  is : 
Whether  there  was  evidence  upon  which  we 
could  find  as  aforesaid  1 

Henry  Knight. 

H.  G.  Smalman. 

The  Poor  Removal  Act,  1861  (24  & 
25  Vict.  c.  55)  provides  : 

Section  3.  "Where  a  married  woman 
shall  have  been  or  shall  be  deserted  by  her 
hiLsband,  and  shall  after  his  desertion  reside 
for  three  years  in  such  manner  as  would,  if 
she  were  a  widow,  render  her  exempt  from 
removal,  she  shall  not  be  liable  to  be 
removed  from  the  parish  wherein  she  shall 
be  resident,  unless  her  husband  return  to 
cohabit  with  her." 

The  Poor  Law  Amendment  Act,  1866 
(29  &  30  Vict.  c.  113),  provides  : 

Section  17.  "In  clause  three  of  24  & 
25  Vict.  c.  55,  one  year  shall  be  substituted 
for  three  years." 

J,  B.  Matthews,  for  the  appellants. —  The 
order  of  the  justices  for  the  removal  of  the 

Eiuper  lunatic  made  under  s.  294  of  the 
unacy  Act,  1890,  can  only  be  supported  if 
the  woman  was  a  married  woman  deserted 
by  her  husband  within  the  meaning  of  s.  3 
of  the  Poor  Removal  Act,  1861.  There 
was  no  evidence  here  on  which  the  justices 
could  come  to  that  conclusion.  Desertion 
involves  the  fact  that  the  husband  has  been 
guilty  of  some  wrongful  act  in  turning  his 
wife  out  of  doors  and  refusing  to  cohabit 
with  her.  In  B,  v.  Cookham  union  (1882), 
8  Q.  B.  D.  622 ;  47  J.  P.  116,  the  wife  left 
her  husband  for  another  man,  and  after  his 
death  the  husband  refused  to  take  her  back, 
and  there  was  held  to  be  no  desertion  by 
the  husband.  There  must  be  some  wrong- 
doing on  the  part  of  the  husband  before 
desertion  can  be  proved.  The  court  dis- 
tinguished that  case  from  B.  v.  Maidstone 
Union  (1879),  5  Q.  B.  D.  31 ;  44  J.  P.  440, 
because  in  that  case  the  husband  turned  the 
wife  out  of  doors.  B.  v.  Maidstone  Union, 
supra,  is  distinguishable  from  this  case,  as 
here  the  husband  made  his  wife  an  allow- 
ance and  furnished  a  room  for  her,  and  also 
said  that  he  would  take  her  back  if  she 
reformed  of  her  drinking  habits.  B.  v.  St, 
Mary,  Islington  (1870),  L.  R.  5  Q.  B.  446, 
can  also  be  distin^ished,  asin  that  case  the 
man    left   his    wife   and   cohabited    with 
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another  woman.  It  has  been  held  in  Eex  v. 
Flintan  (1830),  1  B.  &  Aid.  227,  that  a  man 
cannot  be  convicted  under  s.  3  of  the 
Vagrancy  Act  for  neglecting  and  refusing 
to  maintain  his  wife  who  has  left  him  and 
committed  adultery,  even  though  he  himself 
has  subsequently  been  guilty  of  adultery. 

R,  Ctmninghofih  Glen  Jot  the  respondents. 
— There  is  ample  evidence  on  which  the 
court  of  quarter  sessions  could  have  come 
to  the  decision  that  in  this  case  the  pauper 
was  a  "  deserted  "  woman  within  the  mean- 
ing of  the  section.  The  word  "  desertion  " 
has  a  very  wide  meaning  in  the  Poor  Law 
Acts,  which  are  not  punitive  Acts,  but  were 
passed  to  prevent  the  poor  being  moved 
from  place  to  place  when  they  became 
chargeable.  That  was  the  principle  laid 
down  in  B,  v.  Maidstone  Union-y  supra^ 
where  Manisty,  J.,  said:  "I  think  we 
ought  not  to  put  too  narrow  a  construction 
on  24  &  25  Vict.  c.  55,  s.  3,  and  that  it  must 
be  taken  to  mean  that  where  a  woman  is, 
whether  rightfully  or  wrongfully,  sent  away 
by  her  husband  so  as  to  be  left  as  a  free 
woman,  she  can  so  reside  as  to  gain  a  settle- 
ment apart  from  him,  unless  he  returns  to 
cohabit  with  her."  In  this  case,  when  the 
husband  stopped  the  allowance  of  8s.  a  week 
a  total  rupture  of  relations  took  place.  In 
ChuoUev  V.  Chudley  (1893),  57  J.  P.  790 ; 
69  L.  T.  617,  it  was  held  that  during  a 
temporary  separation  between  husband  and 
wife  for  mutual  convenience  cohabitation 
does  not  cease,  and  the  marital  relations 
are  not  altered.  The  husband  who,  under 
such  circumstances,  refuses  to  take  his  wife 
back  again  or  to  maintain  her  may  be  guilty 
of  desertion  within  the  meaning  of  the 
Married  Women  (Maintenance  in  Case  of 
Desertion)  Act,  1886.  The  court  dis- 
tinguished there  the  decision  in  R,  v. 
Leresche,  [1891]  2  Q.  B.  418  ;  56  J.  P.  37. 
There  was  no  agreement  here  to  separate. 
The  finding  of  quarter  sessions  can  only  be 
upset  if  there  is  no  evidence  on  which  they 
could  have  come  to  their  decision. 

J,  B,  Matthews  in  reply. — The  justices 
have  found  an  honest  intention  on  the  part 
of  the  husband  to  take  the  wife  back.  This 
distinguishes  the  case  from  those  cited  for 
the  respondents.  In  Frowd  v.  Frowdy 
[1904]  P.  177  ;  68  J.  P.  436,  Barnes,  J., 
said:  "Deserted  does  not  mean  any  and 
every  separation  without  considering  how 
such  separation  has  been  brought  about." 

Ridley,  J.— In  this  case  the  facts  found 
are   these :  The   .separation  for   the    first 
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period  of  time  during  which  the  husband 
and  wife  lived  apart  came  about  in  this 
way,  that  she  was  a  person  of  drunken 
habits,  that  upon  one  occasion  when  she 
had  as  usual  spent  the  money  on  drink 
instead  of  paying  the  rent  her  husband  told 
her  he  would  not  put  up  with  that  state  of 
things  any  longer  and  that  they  must  part 
for  the  time,  and  she  would  have  to  find 
some  other  lodgings  and  he  would  allow  her 
88.  a  week  so  long  as  she  kept  herself 
straight,  that  she  must  do  her  utmast  to 
get  rid  of  her  drunken  habits  and  she  could 
take  enough  furniture  to  furnish  a  room  for 
herself.  After  ten  days  she  left  and  took 
the  furniture,  and  received  from  her  husbsmd, 
actually  for  a  period  of  about  eleven  months, 
8«.  a  week.  But  after  that  period  she  was 
guilty  of  adultery,  and  went  away  and  lived 
with  her  adulterer  until  July,  1903.  It  is 
further  stated  in  the  case  that  Roff,  her 
husband,  was  sincerely  attached  to  his  wife, 
and  the  magistrates  accepted  his  evidence 
to  the  effect  that  if  she  reformed  her  habits 
he  would  gladly  resume  cohabitation.  The 
question  arises  whether,  in  the  circum- 
stances, the  wife  was  "  deserted  "  within  the 
meaning  of  s.  3  of  the  Poor  Removal  Act, 
1861.  I  think  the  answer  to  that  question 
turns  upon  the  consideration  of  two  cases. 
The  first  is  R,  v.  Maidstone  Unions  supra, 
where  the  facts  were  these  :  The  wife  com- 
mitted adultery  and  left  her  husband's 
house  for  three  months,  and  this  occurred 
on  three  different  occasions.  After  that  she 
left  again  on  several  occasions,  and  her 
husband  being  informed  of  her  misconduct 
accused  her  of  it.  She  admitted  it,  and 
thereupon  he  told  her  to  leave  the  house. 
It  was  the  case  of  misconduct  on  the  part 
of  the  wife,  and  of  her  husband  showing 
her  the  door  and  telling  her  to  go.  In 
coming  to  his  decision  Cockburn,  C.J., 
said :  "  The  order  of  the  sessions  must  be 
Quashed,  for  I  think  there  was  such  a 
aesertion  of  the  wife  by  her  husband  as 
brought  the  case  within  24  &  25  Vict  c.  55, 
s.  3.  This  section  enables  a  wife  who  has 
been  deserted  by  her  husband  and  has 
resided  for  the  prescribed  period  apart  from 
him  to  acquire  a  status  of  irremovability. 
In  the  present  case  the  husband,  having 
discovered  that  his  wife  had  been  repeatedly 
guilty  of  adultery,  ordered  her  to  leave  his 
house.  She  did  so  and  redded  apart  from 
him.  Now,  I  cannot  think  thiat  such  a 
residence  can  be  considered  a  constructive 
residence  with  her  husband.  Did  she  then 
reside  apart  from  him  under  circumstances 
of  desertion  ?    I  think  we  must  hold  that 
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she  did.  There  was,  perhaps,  no  desertion 
in  the  ordinary  acceptation  of  the  word,  but 
the  statute  must  be  taken  to  mean  that, 
where  the  husband  permanently  gives  up 
the  society  of  his  wife  and  continues  to  live 
in  a  different  place  apart  from  her,  she  shall 
be  looked  upon  as  a  different  person  from 
what  she  would  otherwise  be,  for  she  resides 
where  she  does  for  her  own  and  not  for  any 
marital  purpose."  If  the  facte  in  this  case 
were  identical  with  those  in  B.  v.  Maid- 
stone UnioHj  supray  it  would  bind  us  in  this 
court,  but  it  seems  to  me  they  are  not.  In 
that  case  the  wife  had  been  ordered  to  the 
door  and  told  to  leave  the  ho^Lse  for  good. 
There  was  an  end  of  it.  In  the  last  sentence 
in  the  judgment  of  Cockburn,  C.J.,  which 
I  have  just  read,  where  he  speaks  of  the 
case  "  where  the  husband  permanently  gives 
up  the  society  of  his  wife  and  continues  to 
live  in  a  different  place  apart  from  her," 
I  think  "permanently"  is  the  important 
word,  and  I  think  it  means  that  the  husband 
has  said  "  I  will  have  no  more  to  do  with 
you  at  all ;  you  and  I  part  for  ever,"  and  if 
that  is  the  meaning  of  the  judgment  it 
seems  to  me  the  facts  of  this  case  are  not 
the  same  as  in  the  Maidstone  Case.  It  is 
not  a  case  in  which  there  has  been  a  per- 
manent arrangement  that  the  two  shall  live 
apart,  but  a  case  in  which  the  husband, 
desiring  to  avoid  arriving  at  such  a  decision, 
has  said,  "  You  are  suffering  from  this  evil 
and  drunken  habit,  get  rid  of  it  and  we  will 
live  together  again.  I  give  you  the 
opportunity."  That  is  not  the  same  case  as 
that  of  a  man  who  finds  his  wife  guilty  of 
immoral  conduct  and  says  "  You  and  I  part 
for  ever."  Ought  we,  therefore,  to  follow 
R,  v.  Maidstone  UnioUy  supra,  I  think  the 
facts  certainly  are  different.  I  think  perhaps 
it  is  important  also  to  remember  in  this 
matter,  that  even  in  the  case  of  B.  v.  Maid- 
stone union,  siipra,  the  court  had  some 
difficulty  in  arnving  at  the  decision  that 
there  was  desertion,  for  Cockburn,  C.J., 
there  said :  "  There  was,  perhaps,  no 
desertion  in  the  ordinary  acceptation 
of  the  term."  If  there  were  not  in  the 
ordinary  acceptation  of  the  term  deser- 
tion in  that  case,  how  can  there  be  de- 
sertion in  the  present  case?  Instead  of 
deserting  her,  what  the  husband  wished  to 
do  was  to  give  his  wife  a  chance  of  reform- 
ing the  conduct  I  have  mentioned,  and 
tiding  the  earliest  opportunity,  if  it  should 
ever  happen,  of  taking  her  back  again.  I 
think  11  there  was  no  desertion  in  the 
Maidstone  Case,  in  the  ordinary  acceptation 
of  the  term,  there  certainly  was  none  here, 
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and  if  there  were  not,  I  do  not  think  we 
ought  to  give  the  word  desertion  an 
unnatural  meaning,  unless  there  be  some 
previous  authority  which  obliges  us  to  do 
so.  The  other  case  is  B.  v.  Cookham 
Union,  supra,  and  there  the  facts  are  of  a 
different  character  from  those  in  the  Maid- 
stone Case  as  well  as  from  those  in  the 
present  case.  There  the  husband  found 
reason  to  suspect  his  wife  of  intimacy  with 
other  men.  She  came  home  the  worse  for 
drink  and  found  the  door  locked,  forced 
her  way  in,  and  was  threatened  to  he  locked 
in  by  her  husband  in  the  morning.  He 
went  out  and  when  he  returned  he  found 
his  wife  had  gone,  and  she  had  taken  part 
of  the  furniture.  She  went  away  with  the 
adulterer,  and  lived  with  him  until  his 
death  in  1879.  In  that  case  the  court  held 
there  was  no  desertion,  because  it  was  not 
a  case  in  which  the  husband  had  deserted 
his  wife,  for  it  was  she  who  had  gone  off 
with  the  man.  It  was  not  he  who  had 
turned  her  out  of  doors,  but  it  was  she  who 
had  deliberately  gone  away  of  her  own 
accord  with  the  adulterer,  and  therefore  the 
case  was  to  l)e  regarded  as  one  in  which  the 
wife  had  deserted  her  husband  and  not  as 
one  in  which  the  husband  had  deserted  the 
wife.  This  is  to  be  found  in  the  judgment 
of  Cave,  J.,  who  says  :  "  Ordinanly  speak- 
ing a  husband  may  be  said  to  desert  his 
wife  when  he  absents  him.self  from  the 
conjugal  home  and  abandons  his  wife  with- 
out any  intention  of  returning  to  cohabita- 
tion. In  B,  v.  Maidstone  Union,  supra, 
the  husband  did  not  absent  himself  rrom 
the  conjugal  home,  but  turned  his  wife  out 
because  she  had  committed  adultery  and 
refused  to  receive  her  back,  and  the  court 
held  then  that  there  had  been  such  a 
desertion  there  by  her  of  him  as  to  bring 
the  case  within  24  &  25  Vict.  c.  55,  s.  3. 
Here  we  are  asked  to  go  further  and  say 
that  where  his  wife  departs  from  the 
conjugal  home  of  her  own  free  will  and 
remains  absent  for  six  years,  living  a  life  of 
profligacv  in  the  meantime,  the  husband  is 
guilty  of  deserting  the  wife.  There  was 
abundant  evidence  that  the  wife  deserted 
her  husband,  but  I  am  of  opinion  that 
there  was  no  evidence  at  all  that  the 
husband  deserted  her."  I  think  that 
applies  to  the  second  period  as  it  has  been 
called  in  this  case.  It  was  the  act  of  the 
wife  that  she  broke  the  agreement,  that 
instead  of  remaininff  faithful  to  her  husband 
she  became  unfaithful  and  went  off  with 
another  man.  I  think  that  falls  within  the 
words  I  have  just  read  and  it  is  a  case  in 
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which  she  deserted  him  and  he  did  not 
desert  her.  Now,  it  is  true,  if  it  merely  be 
a  question  of  inference  from  the  facts  we 
ought  not  to  interfere  with  the  decision  of 
the  justices  upon  such  a  matter  as  that,  but 
it  seems  to  me  there  are  certain  things 
which  can  be  gathered  from  the  facts  in  the 
present  case  which  make  it  clear  to  me 
that  the  justices  in  their  decision  have  mis- 
applied the  rules.  For  these  reasons  I 
think  this  order  was  wrong. 

Kennedy,  J.—l  come  to  the  conclusion— 
of  course  I  quite  appreciate  the  arguments 
the  other  way — that  this  decision  was  ri^ht. 
I  cannot  distinguish  the  case  in  principle 
from  B,  V.  Maidstone  Unum^  mpra,  but  I 
think  it  right,  since  there  is  a  difference  of 
opinion  among  us.  not  merely  to  sa^  I  think 
it  is  indistinguishable  without  givine  my 
reason,  and  in  the  first  place  I  think  we 
ought  to  approach  this  case  with  the  view 
expressed  by  Field,  J.,  very  clearly  in  B,  v. 
Cookham  Union^  supra.  He  there  says  : 
"  I  quite  agree  with  Mr.  Lancaster  that  it  is 
not  for  us  to  draw  the  inferences  of  facts 
which  the  sessions  ought  to  have  drawn, 
and  that  if  there  is  evidence  on  both  sides, 
and  the  sessions  have  found  in  accordance 
with  their  view  of  the  weight  of  the 
evidence,  it  is  not  for  us  to  reverse  their 
finding  or  to  interfere  in  any  way  with  it." 
Now  the  question  here  is,  are  the  lustices, 
who  seem  to  have  been  naturally,  with 
regard  to  the  facts,  desirous  of  finding  all 
they  could  in  favour  of  the  man,  so  clearly 
wrong  in  the  inferences  which  they  have 
drawn,  and  have  they  so  clearlv  based  their 
decision  upon  wrong  principles,  that  we 
ought  to  reverse  their  decision]  I  think 
not.  With  re^rd  to  the  meaning  of  deser- 
tion in  this  statute,  Field,  J.,  sagrs,  in  E,  v. 
Cookham  Unions  supra,  "The  word 
desertion  is  to  be  found  in  Acts  of  Parlia- 
ment wholly  unconnected  with  the  poor 
law,  for  instance  in  the  Divorce  Act  (20  & 
21  Vict.  c.  Sb\  s.  16,  and  there  it  has 
received  a  judicial  interpretation  as  in 
Thompson  v.  Thompson  (1858),  27  L.  J. 
P.  &  M.  65, '  if  the  husband  wilt ully  absents 
himself  from  the  society  of  his  wife  in  spite 
of  her  wish.'  With  that  definition  as 
applied  to  the  subject  there  under  discussion 
1  cordially  a^-ee^  out  I  bjr  no  means  say  it 
can  be  applied  m  its  entirety  to  this  Act, 
for  I  agree  with  Mr.  Lancaster  that  deser- 
tion in  an  Act  of  Parliament  relating  to 
separation  and  divorce  is  not  necessarily 
applicable  to  desertion  in  an  Act  relating  to 
the  management  of  the  poor.  The  language 
314 
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of  everjT  statute  must  be  read  according  to 
its   subject-matter.      Nevertheless.  I   feel 
some  difficulty  in  giving  the  word  desertion 
here  a  better  interpretation  than  that  given 
to  it  by  the  judge  ordinary  in  Thompson  v. 
Thompson,  supraJ*    Is  there  any  doubt  in 
this  case  ?    To  my  mind  there  is  none.    The 
definition  applied  by  Field,  J.,  is :  "  If  the 
husband  wiltully  absents  himself  from  the 
society  of  his  wife  in  spite  of  her  wish." 
Now  the  facts  are  these :  The  woman  was 
a  drunkard.    She  made  the  husband's  home 
miserable  by  her  indulgence  in  drink  and 
the  expenditure  on  drink  of  her  husband's 
money  which  should  have  been  to  pay  for 
rent     to    maintain    the    house.       While 
marital  law  remains  marital  law,  the  fact 
remains  that  that  constituted  no  ground, 
from  any  point  of  view  as  I  understand  the 
law,  for  the  husband  deserting   her  and 
leaving  her  to  live  the  life  of  a  feme  sole, 
which  he  does  if  he  remains  in  the  house 
and  sends  her  away.    That  he  did  so  in  this 
case  there  is  no  doubt.    It  is  so  stated  in 
the  case.    He  told  her  he  "  would  not  put 
up  with  this  state  of  things  any  longer  and 
that  he  and  she  must  part  for  a  time,  and 
that  she  would  have  to  find  some  other 
lodging  and  he  would  allow  her  the  sum  of 
Ss.  a  week  as  long  as  she  kept  straight^  and 
that  she  must  do  her  best  to  get  rid  ot  her 
drinking  habits  and  that  if  she  reformed  he 
and  she  could  live  together  again,  and  she 
could  take  enough  furniture  to  furnish  a 
room."    I  have  no  doubt  he  meant  to  do 
what  was  right  for  the  sake  of  the  children. 
No  question  arises  here  as  to  motives  at  all. 
The  question  is.  did  ho  in  fact  say  "  Go." 
There  is  no  doubt  he  did.    It  was  said  by 
my  brother  Ridley  he  did  not  say  "  Go  for 
ever."    I  suppose  a  man  very  rarely  says 
that.    He  merely  said  in  effect  '*  Go.      But 
I  do  not  think  it  makes  any  difference  that 
he  says  "  Go,  and  if  you  reform  you  can  live 
with  me  again."    It  leaves  the  matter  in 
the  control  of   the  man   who  sends  the 
woman  away  to  shift  for  herself,  subject  to 
an  allowance  he  will  give  her.    He  says  '*  If 
I  ever  consider  you  a  fit  person  to  live  with 
me  and  my  children  you  can  come  back." 
For  all  practical  purposes  he  says  unless  he 
can  think  her  fit  at  some  time  to  come  back 
she  is  not  to  coma    Is  that  not~-aB8uming 
it  to  be  a  perfectly  honest  thing  as  the 
justices  have  found,  that  he  was  anxious  to 
have  her  back  again  — a  desertion  within 
the  principle  of   B.  v.  Cookham    Union^ 
supra.    There  Field,  J.,  said  :  "  The  object 
of  the  Act  is  this,  that  where  a  husband 
has,  by  desertion  of  her,  reduced  the  wife 
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to  the  condition  of  9,  feme  solel  she  shall  not 
be  deprived  of  the  advantage  of  gaining  a 
settlement  as  a  feme  soUy  or  be  liable  to  oe 
removed  to  the  place  of  settlement  of  a 
hosband  who  has  treated  her  in  that  way." 
Taking  that  to  be  so,  this  woman  left  her 
husband's  house  to  shift  for  herself  with  a 
promise  of  8«.  a  week  so  long  as  she 
remained  chaste,  and  with  the  permission, 
on  the  part  of  the  husband,  to  furnish  a 
bedroom  when  she  could  find  herself  a  roof. 
I  think,  also,  this  comes  within  the  judgment 
of  CoGKBUBN,  C.J.,  in  R.  V.  Maidstone 
Untofiy  supra,  where  he  says  :  "  There  was 
perhaps  no  desertion  in  the  ordinary 
acceptation  of  the  word,  but  the  statute 
must  be  taken  to  mean  that,  where  the 
husband  permanently  gives  np  the  society 
of  his  Wife  and  continues  to  live  in  a 
different  place  apart  from  her,  she  shall  be 
looked  upon  as  a  different  person  from  what 
she  would  otherwise  be,  for  she  resides 
where  she  does  for  her  own  and  not  for  any 
marital  purpose."  I  ouite  agree  that  the 
word  "  permanently "  tnere,  as  the  learned 
judge  no  doubt  intended,  is  a  word  to  which 
^reat  importance  ought  to  be  attached.  If 
in  this  case  the  husband  had  said  to  his 
wife,  "  I  shall  send  you  away  to  the  seaside, 
and  allow  you  Ss,  a  week  for  a  change  ot 
air  to  go  and  live  with  your  father  and 
mother,  which  will  take  you  out  of  your 
drunken  associations,  and  you  can  come 
back  at  the  end  of  a  month,  or  two  months 
if  you  like ;  I  will  allow  you  8«.  a  week  but 
you  must  not  come  here  till  then,"  then  I 
think  the  facts  would  have  been  such  as 
CoGKBURN,  C.J.,  anticipated  when  he  used 
the  word  "permanently."  There  would 
have  been  a  temporary  separation.  Again 
if  he  had  said  "  If  you  go  into  this  inebriates' 
home  for  which  I  have  got  permission  on 
your  behalf  J  and  when  the  doctor  says  you 
are  quite  right  my  doors  are  open  to  you 
af^in,"  and  she  had  Rone  to  this  home,  I 
think  it  could  not  be  held  there  was  a  per- 
manent separation.  But  here  he  says  "  Go, 
you  are  not  fit  to  live  with  me,  but  if  at 
some  time  vou  can  reform  you  may  come 
back,  and  if  in  the  meantime  you  live  a 
decent  and  chaste  life,  I  will  allow  you. 
through  your  brother-in-law,  8«.  a  week." 
Such  words  seem  to  me  to  fall  within  the 
principle  and  spirit  of  the  Maidstone  Case, 
and  it  is  very  difficult  to  say  that  the 
justices  on  the  question  of  fact  were  not 
entitled  to  find  as  they  did.  Of  course  in 
the  Cookham  Com  the  facts  were  different, 
because  there,  instead  of  the  husband 
leaving  the  wife,  the  wife  left  the  husband. 
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The  husband  never  turned  her  out  at  all, 
but  when  he  came  home  at  night  he  found 
his  wife  had  gone  and  taken  furniture  and 
clothes,  and  she  went  and  lived  elsewhere, 
in  fact  left  him.  I  think  Cave,  J.,  was 
right  when  he  said :  "  Here  we  are  asked  to 

§0  further  and  to  sa^  that  where  the  wife 
eparts  from  the  coi^iugal  home  of  her  own 
free  will  and  remains  absent  for  six  years, 
living  a  life  of  profligacy  in  the  meantime, 
the  husband  is  guilty  of  deserting  the  wife.*' 
In  my  view  we  ou^ht  not  to  reverse  the 
decision  of  the  justices. 

Alvkestone,  L.C.J.  — Very  able  argu- 
ments have  been  used  in  this  ca.se  which 
show  that  there  is  obviously  room  for 
argument  on  one  side  and  on  the  other. 
There  is  certainly  authority,  in  my  opinion, 
that  the  husband  in  this  case  has  not 
deserted  the  wife,  but  1  think  the 
principles  we  have  to  apply,  already 
recognised  in  the  two  cases  which  have  a 
bearing  on  this  matter,  will  not  allow  us  to 
decide  the  case  from  the  point  of  view  of 
public  opinion  as  to  what  is  desertion. 
We  are,  for  the  purposes  of  this  Act,  bound 
by  the  rule  laid  down  in  R,  v.  Maidstone 
Union,  supra.  Of  course  it  must  not  be 
forgotten  that  there  is  no  question  in  this 
case  as  to  any  liability  being  put  upon  the 
husband  in  consequence  of  his  act.  The 
whole  question  is,  as  to  which  of  the  two 
unions  shall  pay  for  the  maintenance  of 
this  unfortunate  woman.  Now,  the  justices 
have  found  as  a  fact  that  Ellen  Roff  was 
deserted  by  her  husband.  I  think,  how- 
ever, that  notwithstanding  that  finding  of 
fact,  we  are  entitled  under  Order  LIX.,  r.  7, 
of  the  Rules  of  the  Supreme  Court  to  draw 
inferences  from  the  evidence  which  the 
justices  ought  to  have  drawn,  but  at  the 
same  time  I  agree  entirely,  as  my  brother 
Ridley  said  in  the  course  of  his  judgment, 
that  we  ought  not  to  come  to  a  different 
conclusion  from  the  jastices  unless  we  can 
really  see  that  they  have  gone  wrong  on  the 
point  of  law  and  have  not  properly  directed 
themselves.  There  are  only  three  cases 
which  have  anything  to  do  with  this  matter. 
The  first  case  is  R,  v.  St  Mary,  Islington, 
supra,  which  need  not  be  referred  to  at  any 
length,  because  that  obviously  was  the  case 
of  the  husband  leaving  his  wife.  In  that 
case  the  allowance  to  the  wife  was  made 
not  voluntarily,  but  by  an  order  of  some 
court.  I  mention  it  because  it  was  con- 
tended by  Mr.  Matthews  that  the  fact  of 
this  allowance  being  made  would  enable  the 
court  to  put  a  different  construction  on  the 
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act  of  the  husband  as  to  what  took  place 
when  the  wife  left  his  home.  I  cannot 
agree  with  that.  There  is  not  the  slightest 
evidence  of  leaving  by  agreement.  There  is 
no  evidence  that  he  agreed  to  pav  her  8<.  per 
week.  The  whole  statement  of  the  case  with 
regard  to  the  8«.  is  that  he  allowed  his  wife 
that  sum  through  the  medium  of  her 
brother-in-law,  and  undoubtedly  when  he 
found  out  that  she  was  misconducting  her- 
self he  stop]ied  that  allowance.  I  need  not 
go  through  the  facts  again.  They  are  very 
simple  for  the  purposes  of  this  case  and 
have  been  clearly  stated  by  my  brothers. 
But  I  wish  to  say  why  I  think  it  is  not 
possible  for  us  to  review  this  finding  of 
fact.  It  is  of  course  important  in  this 
court,  in  all  cases  where  there  is  an  appeal, 
that  we  should  follow  the  decisions  in  order 
to  make  them  uniform,  and  if  a  decision  has 
been  laid  down,  and  we  think  the  principle 
of  it  is  right,  we  ought  not  to  fritter  that 
principle  away  nor  to  apply  it  differently, 
unless  there  is  a  very  clear  case  of  being 
able  to  brine  it  within  some  principle  or 
another  which  can  be  applied  which  is  not 
inconsistent  with  the  case.  When  we  come 
to  the  cases  of  E.  v.  Maidstone  Union, 
8upra  and  B,  y.  Oookham  Union,  supra,  I 
think  we  can  find  the  principle  laid  down 
which  we  should  adopt.  I  will  read  once 
more,  to  make  what  I  say  on  this  particular 
point  quite  clear,  these  words  of  Cook- 
burn,  C.J.,  in  R,  V.  Maidstone  Union, 
supra.  He  says  at  p.  33 :  "There  was 
perhaps  no  desertion  in  the  ordinary  accep- 
tation of  the  term,  but  the  statute  must  be 
taken  to  mean  that  where  a  husband  per- 
manently gives  up  the  society  of  his  wife 
and  continues  to  live  in  a  different  place 
apart  from  her,  she  shall  be  looked  upon  as 
a  different  person  from  what  she  would 
otherwise  be,  for  she  resides  where  she  does 
for  her  own  and  not  for  any  marital  pur- 
pose. In  the  construction  of  the  section  it 
is  immaterial  whether  the  husband  is  mis- 
conducting himself  or  whether  he  leaves  her 
in  consequence  of  her  misconduct.  His 
residence  is  no  longer  connected  with  hers. 
He  leaves  her  to  provide  for  herself  and 
she  has  therefore  necessarily  to  arrange  for 
a  separate  residence."  Manisty,  J.,  says : 
"I  am  of  the  same  opinion.  I  think  we 
ought  not  to  put  too  narrow  a  construction 
upon  24  &  25  Vict.  c.  55,  s.  3,  and  that  it 
must  be  taken  to  mean  that  where  a  woman 
is,  whether  rightfully  or  wrongfully,  sent 
away  by  her  husband  so  as  to  be  left  as  a 
free  woman,  she  can  so  reside  as  to  gain  a 
settlement  apart  from  him  unless  he  returns 
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to  cohabit  with  her."  On  such  matters  as 
pauper  questions  both  these  learned  judges 
must  be  admitted  to  be  judges  of  great 
authority,  and  in  my  opinion  they  laid 
down  principles  which  must  be  applied  in 
the  construction  of  this  particular  statute. 
The  same  question  came  oef ore  Cavb  and 
Field,  JJ.,  in  jR.  v.  Cookham  Union,  supra, 
on  which  Mr.  Matthews  very  naturally 
relies.  All  I  desire  to  see  is  whether  they 
laid  down  any  principle  upon  the  statute. 
Field,  J.,  says  at  p.  327 :  "  The  object  of 
this  Act  is  this,  that  where  a  husband  has 
by  desertion  of  her  reduced  his  wife  to  the 
condition  of  a  feme  sole,  she  shall  not  be 
deprived  of  the  advantage  of  gaining  a 
settlement  as  a  feme  sole  or  be  liable  to  be 
removed  to  the  place  of  settlement  of  a 
husband  who  has  treated  her  in  that  way." 
It  is  perfectly  true  that  the  learned  judge  in 
that  exposition  of  law  used  the  expression 
"  has  by  his  desertion,"  but  it  seems  to  me 
that  in  that  passage  the  expression  must 
mean  ignoring  and  leaving  her.  because  he 
proceeds  to  say  "  reduced  tne  wile  to  the  con- 
dition of  a  feme  sole,"  and  he  goes  on  to  quote 
the  definition  of  desertion  which  my  brother 
Kennedy  read :  "  If  the  husband  wilfully 
absents  himself  from  the  society  of  his  wife 
in  spite  of  her  wish."  I  a«pree  with  my 
brother  Kennedy.  I  think  tnat  is  the  real 
test  and  it  was  fulfilled  in  this  case. 
Cave,  J.,  in  the  same  case,  said :  "  Ordi- 
narily speakine  a  husband  may  be  said  to 
desert  nis  vnie  when  he  absents  himself 
from  the  conjugal  home  and  abandons  his 
wife  with  no  intention  of  returning  to 
cohabitation."  That  enunciation  of  the 
principle  is  covered  in  this  case,  and  would 
show  that  the  justices  had  legal  ground  in 
forming  the  conclusions  which  they  in  fact 
did,  but  for  one  particular  point  which  Mr. 
Matthews  relies  on,  namely  that  the 
husband  expressed  great  affection  for  his 
wife  and  wished  she  should  return  some 
day,  and  that  he  had  told  her  and  said  to 
the  brother-in-law  that  if  she  would  mend 
her  ways  he  would  take  her  back,  but  she 
never  did.  I  think  for  the  purposes  of  this 
statute  that  really  could  not  make  any 
difference.  I  agree  vdth  the  way  in  which 
it  has  been  put  by  my  brother  Kennedy. 
When  we  find  the  marital  relations  deter- 
mined by  the  act  of  the  husband,  in  my 
opinion  the  court  can  come  to  the  conclusion 
that  there  was  a  desertion.  I  may  say  I 
was  very  much  struck  with  my  brother 
Ridley's  judgment,  and  I  am  by  no  means 
sure  that  I  have  come  to  the  right  conclu- 
sion in  this  case,  but  I  think  we  ape^  bound  j 
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by  the  principle  in  B.  ▼.  Maidstone  Union, 
supra,  and  I  am  unable  to  distinguish  the 
present  case  in  the  ingenious  and  able  way 
in  which  my  brother  Kidley  did,  and  that 
being  so  I  am  driven  to  say  we  are  not 
bound  to  hold  such  a  view  on  these  findings, 
and  I  therefore  think  the  appeal  should  be 
dismissed  with  casts,  but  with  leave  to 
appeal. 

Appeal  dismissed. 

Solicitor  for  the  appellants :  U.  C. 
Jones. 

Solicitors  for  the  respondents:  Rex- 
worthy  and  Barnard. 
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NOBLETT  V.  HOPKINSON. 

Licensing  Acts  —^  Sale  during  prohibited 
hours — Intoxicating  liquor  lK>ught  and 
paid  for  during  legal  hours— Agreement 
to  deliver  during  prohibited  hours — 
No  appropriation  of  goods  at  time  of 
sale— Licensing  Act,  1874  (37  &  38  Vict, 
c.  49),  s.  9. 

Tvfo  men  went  to  the  house  of  the  respon- 
dent, a  licence  holder,  on  Saturday 
during  legal  hours  and  asked  if  they 
could  have  half  a  gallon  of  beer 
delivered  to  them  on  Sunday  morning 
during  prohibited  hours.  They  paid 
for  the  beer  and  directly  afterwards, 
be/ore  closing  time,  half  a  gallon  of  beer 
teas  drawn  and  put  in  a  bottle  belong- 
ing to  the  respcmdent,  and  corked  and 
put  on  the  bar  counter  by  the  respon- 
dents son.  It  teas  subsequently  taken 
by  him  about  closing  time  to  the  brew- 
house  stable,  within  the  curtilage  of  the 
licensed  premises,  whence  it  was  taken 
by  him  on  the  Sunday  morning  and 
given  by  him  to  the  barman  behind  the 
counter  in  the  licensed  premises  to  de- 
liver to  the  purchasers  during  pro- 
hibited hours. 

Held,  that  there  had  been  no  af)propriation 
of  the  beer  at  the  time  of  the  saXe  and 
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the  respondent  vkls  liable  to  a  penalty 
under  s.  9  of  the  Licensing  Act,  1874. 

Held,  further,  by  Alvebstone,  L.C. J.  and 
Kennedy,  J.  (Ridley,  J.,  dissenting), 
that  even  if  there  been  an  appropria- 
tion at  the  time  of  the  sale,  the  agree- 
ment to  deliver  during  prohibited  hours 
was  an  essential  part  of  the  contract  of 
sale,  and  that  the  respondent  could  be 
conv^icted  under  s.  9  of  the  Licpising 
Act,  1874,  ^^for  selling  intoxicating 
liquor"  during  prohibited  hours. 

Case  stated  by  justices  in  and  for  the 
county  borough  of  Bury. 

An  information  was  laid  on  the  7th  day 
of  November,  1904,  under  s.  9  of  the 
Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  by 
Richard  Noblett,  superintendent  of  police 
for  the  division  of  Bury  (hereinafter  called 
the  appellant),  against  Joseph  Hopkinson, 
of  the  "  Hope  and  Anchor "  public-house, 
Bolton  Street,  Bury,  aforesaid  (hereinafter 
called  the  respondent),  for  that  he,  the 
respondent,  on  the  6th  day  of  November, 
1904,  in  the  borough  aforesaid,  then  being 
a  licensed  person  for  the  sale  of  intoxicating 
li(]Uors  by  retail  in  his  house  and  premises, 
did  unlawfully  open  his  said  licensed  pre- 
mises for  the  sale  of  intoxicating  liquor 
during  part  of  the  time  that  his  said 
licensed  premises  were  required  to  be 
closed,  to  wit,  at  7.55  o'clock  in  the  morn- 
ing, the  said  day  being  Sunday,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  after  hearing  the  evi- 
dence adduced  by  them  we  dismissed  the 
said  information,  subject  to  this  case. 

On  the  10th  day  of  November,  1904,  the 
summons  issued  on  the  said  information 
came  on  for  hearing  at  the  court  house. 
Bury,  aforesaid,  before  us,  the  undersigned, 
then  forming  the  court  of  summary  juris- 
diction there,  when  the  following  facts  were 
proved  : 

The  respondent  is  a  licensed  victualler 
and  holds  an  alehouse  licence  in  respect  of 
certain  premises  occupied  by  him  and 
known  as  the  "  Hope  and  Anchor,"  Bolton 
Street,  Bury,  for  the  sale  by  retail  of  intoxi- 
cating liquor  to  be  consumed  either  on  or 
off  the  premises. 

On  Sunday,  the  6th  day  of  November. 
1904,  about  6  a.m.  two  constables  concealed 
themselves  in  a  stable  within  the  cur- 
tilage of  the  licensed  premises,  and  about 
7.55  a.m.  they  saw  a  man  named  John 
Westbrook,  the  resix)ndent's  barman,  corae 
out  of  the  respondent's  house  by  the  back       t 
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door  with  a  gallon  bottle  of  beer  haJf  full, 
and  go  out  of  the  back  yard  door  on  to 
Bury  ground  in  the  direction  of  the  firehole 
of  Spencer  and  Cuerdale's  works,  and  when 
close  to  the  firehole  the  constables  stopped 
him  and  asked  him  what  he  had  in  the 
bottle,  and  he  replied  he  had  half  a  gallon 
of  beer  for  John  Doherty  and  Walter 
Shedwell.  Westbrook  shouted  for  Doherty 
and  Shedwell,  and  they  came  out  from  the 
firehole  and  Doherty  said  the  beer  belonged 
to  him  and  Shedwell  and  they  had  paid  for 
it  the  night  before. 

It  was  explained  on  behalf  of  the  respon- 
dent, which  explanation  we  accepted  as  the 
fact,  that  on  Saturday,  the  5th  day  of  No- 
vember, 1904,  two  men,  Doherty  and 
Shedwell,  were  engaged  cleaning  flues  at 
Bury  ground,  and  went  to  the  respondent's 
house  during  the  time  his  licensed  premises 
were  allowed  to  be  open,  when  Doherty 
asked  respondent  if  he  could  have  half  a 
gallon  of  beer,  and  if  it  could  be  sent  down 
to  them  on  Sunday  morning,  the  6th  day  of 
November.  1904.  Doherty  paid  for  the 
beer  and  ctirectly  afterwards,  before  closing 
time,  half  a  gallon  of  beer  was  drawn  ana 

§ut  into  a  bottle  belonging  to  the  respon- 
entand  then  corked  and  put  on  the  bar 
counter  by  the  respondent's  son,  and  subse- 
quently taken  by  nim  about  closing  time 
to  the  brew  house  stable  within  the  cigrti- 
lage  of  the  licensed  premises,  whence  it  was 
taken  by  him  on  the  said  Sundav  morning 
and  given  to  the  barman  behind  the  counter 
in  the  licensed  premises  to  deliver  to  the 
two  men.  It  was  admitted  in  evidence  by 
the  respondent  that  at  the  time  of  the  sale 
of  the  said  beer  on  the  said  Saturday^  he 
agreed  to  deliver  the  beer  during  prohibited 
hours  on  the  said  Sunday  to  tne  two  men 
Doherty  and  Shedwell,  and  that  the  beer 
was  delivered  during  prohibited  hours  on 
the  said  Sunday  by  the  barman. 

It  was  contend^  before  us  on  behalf  of 
the  appellant,  that  neither  the  beer  or  the 
bottle  was  specifically  appropriated  to  the 
purchaser,  and  that  the  transaction  was  not 
completed  until  delivery  was  made  on  the 
said  Sunday,  which,  it  was  submitted,  was 
a  material  part  of  the  transaction  of  sale, 
and  that  under  the  circumstances  aforesaid 
the  respondent  had  opened  his  house  for 
the  sale  of  intoxicating  liquor  on  the  said 
Sunday,  within  the  meaning  of  s.  9  of  the 
Licensmg  Act,  1874  (37  &  38  Vict.  c.  49). 

We,  the  said  justices,  were  of  opinion 
that  the  sale  of  the  beer  referred  to  w^as 
complete  by  payment  for,  and  appropria- 
tion of,  the  specific  goods  on  tne  said 
Saturday,  and  we  found,  as  a  matter  of 
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fact,  that  the  beer  was  paid  for,  drawn,  put 
in  a  bottle,  corked  up  and  set  aside,  and 
specifically  appropriated  on  that  day,  and 
the  property  on  the  goods  passed  under 
that  contract,  and  that  in  delivering  the 
beer  referred  to  on  the  said  Sunday  during 
prohibited  hours,  the  respondent  did  not 
open  his  house  for  the  sale  of  intoxicating 
licjuors  within  the  meaning  of  s.  9  of  the 
Licensing  Act,  1874. 

The  question  of  law  arising  upon  the 
above  statement  of  facts  is : 

Were  we  right,  under  the  circunistances, 
in  holding  that  intoxicating  liquor  having 
been  ordered  of  the  respondent,  paid  for, 
and  specifically  appropriated  during  the 
time  his  licensed  premises  were  allowed  to 
be  open,  the  fact  that  the  beer  was  de- 
livered by  him  through  his  barman  during 
the  period  during  which  his  premises  were 
required  to  be  closed,  constituted  no  offence 
of  opening  his  house  for  the  sale  of  intoxi- 
cating liquor  during  prohibited  hours  1 

The  opinion  of  the  court  is  asked  upon 
the  said  question  of  law,  whether  or  not 
we,  the  said  justices,  upon  the  above  state- 
inent  of  facts,  came  to  a  correct  determina- 
tion and  decision  in  point  of  law,  and,  if 
not,  what  should  be  done  in  the  premises  1 

Charles  Briebley. 
John  Batteesby. 

The  Licensing  Act,  1874  (37  k  38  Vict 
c.  49),  enacts : 

Section  9.— "Any  person  who  —  during 
the  time  at  which  premises  for  the  sale  of 
intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursuance  of  this  Act,  sells 
or  exposes  for  sale  in  such  premises  any  in- 
toxicating liquor,  or  opens  or  keeps  open 
such  premises  for  the  sale  of  intoxicating 
liquors,  or  allows  any  intoxicating  liquors 
although  purchased  before  the  hours  of 
closing  to  be  consumed  in  such  premises, — 
shall  for  the  first  offence  be  liable  to  a 
penalty  not  exceeding  ten  pounds,  and  for 
any  subsequent  oflence  to  a  penalty  not 
exceeding  twenty  pounds." 

L,  Kerskaw,  for  the  appellant.  —  The 
agreement  here  was  to  get  the  beer  supplied 
during  prohibited  hours.  There  was  no 
appropriation  of  the  beer  at  the  time  of  the 
sale  on  Saturday  night.  That  is  an 
essential  part  of  the  contract  of  sale.  The 
case  of  Saunders  v.  Thomey  (1898),  62  J.  P. 
404,  governs  this  case.  In  that  case  a 
dozen  bottles  of  beer  were  ordered  and  paid 
for  on  the  Saturday,  and  the  licensee 
undertook  to  deliver  them  on  that  day,  but 
through  an  accident  omitted  to  dQ  so,  and  ^ 
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on  the  following  Sunday  the  parchaser  sent 
for  two  bottles  which  were  delivered  to  him 
during  closing  hours,  and  it  was  held  that 
that  was  keeping  open  for  the  sale  of 
intoxicating  liauors  on  the  ground  that 
there  had  been  no  appropriation. 
Channell,  J.,  said  :  "  A  person  opens  his 
premises  within  the  meaning  of  this  section, 
when  he  opens  them  for  tne  carrying  out 
of  any  material  part  of  the  transaction  of 
sale."  [Alverstonb,  L.C.J.,  referred  to 
Mackenzie  v.  Spear  (unreported).]  That 
case  was  different.  A  woman  was  found 
coming  out  of  a  public-house  on  Sunday 
during  prohibited  hours  carrying  certain 
bottles  of  beer,  but  the  justices  found  as  a 
fact  that  the  beer  was  jwiid  for  and  appro- 
priated on  the  Saturday,  and  the  purchaser 
intended  to  take  it  away  on  that  day.  but 
forgot  to  do  so.  It  was  no  part  ot  the 
baigain  in  that  case  that  the  deliveiy  should 
be  on  Sunday  during  prohibited  hours. 
The  object  in  this  case  was  to  get  the  beer 
during  prohibited  hours.  In  the  Licensing 
Acts  the  word  **sale"  has  a  wide  meaning. 
He  referred  to  s.  62  of  the  Licensing  Act, 
1872.  The  judgment  of  Wills,  J^  as  to 
the  meaning  of  the  word  "sale''  m  rletts  v. 
Beattie,  [1896]  1  O.  B.  519  ;  60  J.  P.  185,  is 
in  the  appellant's  favour. 

Fitch  (G.  Elliott  with  him\  for  the 
respondents.— The  decision  of  tne  justices 
was  right.  They  have  found  as  facts  that 
there  was  both  a  sale  and  an  appropriation 
of  this  beer  on  Saturday  night.  There  is 
nothing  in  the  Licensing  Act  to  prevent  the 
delivery  of  intoxicating  liauor  during  pro- 
hibited hours  which  has  been  bought  by 
and  appropriated  to  the  customer  during 
legal  hours.  Section  9  of  the  Act  of  1874 
prohibits  the  "  sale  "  or  the  keeping  open  of 
premises  for  the  purposes  of  sale  of  intoxi- 
cating liquors  during  prohibited  hours,  the 
section  says  nothing  about  "delivery," 
which  is  quite  different  from  sale,  and  is  no 
part  of  the  bargain  of  sale.  Section  9  of 
the  Act  of  1874  amends  s.  24  of  the  Act  of 
1872  by  adding  the  word  "  sale,"  if  it  had 
meant  to  include  "delivery"  it  would  have 
been  easv  to  do  so.  Flett8  v.  Beattie,  supra, 
shows  that  sale  and  delivery  are  two 
distinct  thin^.  There  was  no  opening  here 
of  the  premises  for  sale.  In  Lloyd  v. 
Bamett  (1900),  64  J.  P.  708 ;  82  L.  T  804, 
five  men  were  found  in  the  bar  a  quarter  of 
an  hour  after  closing  time.  It  was  proved 
no  drink  was  sold  after  closing  time,  and 
that  no  one  would  have  been  supplied  had 
he  entered.  The  court  in  that  case  quashed 
a  conviction  for  an  offence  under  this 
section.    A  report  of  Mackenzie  v.  Spear  is 
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to  be  found  in  the  Licensed  Victuallers' 
Annual.  There  the  beer  was,  in  fact,  handed 
over  in  prohibited  hours,  and  yet  there  was 
no  conviction. 

KevfhfLw,  in  reply.  —  Pletts  v.  Beattie, 
supra,  is  not  against  the  argument  for  the 
apijellant.  ^  In  t-nat  case  there  was  no  qi 
tion  of  delivery  on  unlicensed  premises. 

Alverstonk.  L.C.J.— This  case  is  ex- 
tremely near  the  line,  and  has  been  mo.st 
ably  argued  on  both  sides,  and  I  confess  I 
have  considerable  doubt  as  to  whether 
I  have  arrived  at  a  right  conclusion,  but  I 
must  give  expression  to  the  judgment  I 
have  formed  alter  having  heard  those  argu- 
ments. I  do  not  think  I  should  gain  any- 
thing by  further  considering  the  matter. 
Mr.  Kershaw  has  taken  two  points.  He 
says  first,  the  delivery  of  this  beer  on  the 
Sunday  morning  was  of  the  essence  of  the 
contract  agreed  between  the  parties.  He 
says  he  is  entitled  to  draw  the  conclusion 
that  the  beer  would  not  have  been  pur- 
chased at  all  unless,  as  he  puts  it,  it  was 
"Sunday  beer" — beer  which  was  to  be 
delivered  on  the  Sunday ;  secondly,  he  says 
there  was  no  sufiicient  evidence  of  appro- 
priation in  this  case.  All  that  is  said  is, 
that  the  licensed  victualler  put  some  beer 
into  a  bottle,  half  a  gallon,  or  whatever  it 
was,  and  put  it  aside  with  the  intention  of 
that  beer  oeing  delivered  next  morning,  as 
it  was  in  fact.  There  is  no  evidence  that 
the  purchasers  assented  to  the  appropriation 
of  the  beer  by  the  licensed  victualler  as  was 
the  case  in  Pletts  v.  Beattie,  supra,  and  in 
the  subsequent  cases,  where  a  great  deal 
turns  upon  the  authority  given  by  the  pur- 
chaser to  the  agent  of  the  vendor  to  appro- 
?riate  the  goods  on  the  licensed  premises, 
think,  although  I  have  felt  great  difficulty 
in  this  case,  that  what  we  have  to  consider 
under  s.  9  may  be  to  a  certain  extent  a 
different  question  to  that  which  we  have  to 
consider  under  s.  3,  namely,  whether  the 
sale  actually  took  place.  It  seems  to  me  for 
some  purposes  the  question  may  be 
different.  Mr.  Fitch  relies  on  the  statement 
that  the  property  in  the  goods  passed  under 
the  contract.  I  doubt  whether  that  can  be 
taken  as  a  finding  of  fact.  I  think  it  is  an 
inference  of  law  drawn  by  the  ma^strates 
from  the  previous  statements.  I  think  it  is 
material  to  see  what  the  real  facts  were. 
The  statement  of  the  contract  is  given  in 
the  case.  Two  men  went  to  the  respon- 
dent's house  during  lawful  hours,  and  one 
of  them  asked  if  he  could  have  half  a  gallon 
of  beer,  and  if  it  could  be  sent  to  them  on 
the  Sunday  morning,  and  I  think  from  thatQ|p 
Z  3  ^  ^  ^^^  ^^   3r9^      O 
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it  may  fairly  be  inferred,  and  the  proper 
inference  to  oe  drawn  is,  that  he  would  not 
have  bought  the  beer  unless  it  could  have 
been  sent  out  on  Sunday  morning.  Then 
he  paid  for  it.  Then  the  statement  is  made 
to  which  I  have  referred :  "  Directly  after- 
wards, before  closing  time,  half  a  gallon  of 
beer  was  drawn,  and  put  into  a  bottle 
belonging  to  the  respondent,  and  then 
corked,  and  put  on  the  bar  counter  by  the 
respondent's  son,  and  subseouently  taken 
by  nim  about  closing  time  to  the  brewhouse 
stable  within  the  curtilage  of  the  licensed 
premises,  whence  it  was  taken  by  him  on 
the  Sunday  morniug  and  given  to  the 
barman/'  I  have  already  stated  I  do  not 
think  there  was  any  evidence  before  the 
magistrates  to  show  that  what  there  was 
being  done  was  done  under  the  licence  or 
authority  of  the  purchaser.  I  think  it  was 
done  as  an  act  of  the  vendor  to  satisfy  his 
contract.  It  was  admitted  in  evidence  that, 
at  the  time  of  the  sale  of  the  beer  on  the 
Saturday,  he  agreed  to  deliver  the  beer 
during  prohibited  hours  on  the  Sunday,  and 
the  beer  was  so  delivered.  I  understand 
that  to  be  an  admission  that  it  was  a  part 
of  the  contract  that  the  beer  should  be 
delivered  upon  the  Sunday.  I  am  not 
going  to  shrink  from  the  more  difficult  point, 
but  taking  the  second  point  urged  by  Mr. 
Kershaw,  I  think  he  is  n^ht  in  saving  there 
was  no  sufficient  appropriation  of  the  beer 
by  reason  of  the  acts  done  by  the  barman 
and  the  son  of  the  respondent,  for  they 
were  not  acting  as  agents  of  the  purchaser, 
and  I  should  come  to  the  conclusion  that  if 
the  bottle  had  been  broken  on  the  Saturday 
night  and  Doherty  had  appeared  on  the 
Sunday  morning  and  said  "Where  is  my 
beer  1  and  the  publican  had  said  "  Oh,  we 
are  very  sorry,  but  it  was  broken  after  we 
put  it  in  the  bottle  last  night,''  the  publican 
would  have  had  no  answer  and  could  not 
retain  the  money  without  delivering  some 
more  beer.  That  is  the  conclusion  I  should 
come  to  on  that.  Therefore,  I  think  upon 
Mr.  Kershaw's  second  point  there  is  not 
sufficient  evidence  on  which  the  magis- 
trates could  iind  appropriation.  It  is  true 
they  say  the  beer  was  paid  for,  drawn,  put 
in  a  bottle,  corked  up,  and  set  aside  and 
specifically  appropriated  on  that  day.  I 
think  by  the  expression  "  specifically  appro- 
priated by  the  publican  they  do  not  of 
necessity  mean  put  aside  by  him  with  the 
consent  of  the  purchaser.  I  think  that  would 
be  sufficient  to  justify  me  in  allowing  this 
appeal,  but  I  do  not  wish  to  ignore  the 
other  question,  because  I  think  we  ought  to 
express  our  views  upon  it,  and  I  think  it  is 
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a  matter  on  which  we  should  give  effect  to 
our  opinions  on  these  particular  facts.  I 
am  not  sure  that  both  my  brothers  agree 
with  me,  but  I  think  there  was  evidence 
under  s.  9.  It  really  turns  upon  whether 
we  are  to  adopt  the  test  which  was  com- 
pendiously put  oy  my  brother  Channell  in 
the  case  of  Saunders  v.  Thoma/,  supra,  in 
which  he  says^  "  I  think  a  person  opens  his 
premises  within  the  meaning  of  this  section 
when  he  opens  them  for  the  carrying  out  of 
any  material  part  of  the  transaction  for 
sale."  If  "opening  the  premises"  merely 
means  the  paying  for  the  goods  and  the 
leaving  the  goods^  then  we  ought  to  dismiss 
this  appeal,  out  if  it  includes  the  carrying 
out  of  a  particular  part  of  the  transaction 
which  lea  to  the  sale,  that  is,  the  bargain 
made  at  the  time  of  the  sale,  very  different 
considerations  would  arise.  Now  what 
ought  it  to  mean  in  this  case?  I  myself 
should  adopt  my  brother  Channell's  view. 
I  think  that  if  any  part  of  the  bargain  of 
sale  involves  the  keeping  open  of  the 
premises  for  the  delivery  of  the  beer,  then 
the  mischief  which  the  section  was  intended 
to  remedy  takes  place  and  an  offence  has 
been  committed.  I  come  to  the  conclusion 
in  this  case  that  Doherty  did  bargain  that 
if  he  bought  the  beer  it  snould  be  delivered 
to  him  from  the  public-house  on  the  Sunday 
morning,  and  I  think  Mr.  ^ersAatcr  answered 
me  successfully  when  I  asked  him  to  take 
the  case  of  beer  being  actually  taken  out  of 
the  bar  and  put  in  a  part  of  the  premises 
within  the  curtilage,  so  that  the  premises 
have  to  be  actually  opened  by  the  man 
coming  to  fetch  it  before  the  beer  can  be 
taken  out  of  them.  I  think  that  the 
mischief  which  the  statute  meant  to  aim  at 
would  take  place,  and  therefore  there  would 
be  an  offence.  I  was  very  much  pressed 
with  Mr.  Fitch's  argument  on  the  case  of 
Pletts  V.  Beattie^  supra,  and  I  can  foresee 
this  decision  may  be  used  to  suggest 
difficulties  when  we  have  to  deal  with 
questions  under  s.  3,  as  we  shall  have  to  do. 
My  answer  to  that,  as  far  as  is  material  for 
the  purposes  of  to-day,  is  that  the  oi^ly 
question  under  s.  3  in  that  case  was 
whether  or  not  the  transaction  of  sale  took 
place  upon  licensed  premises  where  a  pur- 
chaser nad  authorised  a  traveller  to  act 
as  his  agent,  so  that  the  goods  were  at  the 
risk  of  the  purchaser  after  the  appropria- 
tion. In  such  a  case  I  think,  even  if  we 
were  applying  my  brother  Channell's  test, 
no  material  part  of  the  transaction  of  pur- 
chase took  place  otherwise  than  on  licensed 
Premises.  With  regard  to  the  case  of 
(ackenzie  v.  Spear^  which  I  now  remember  ^]r> 
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verjr  well  owing  to  the  Kine's  Coroner 
having  been  good  enough  to  find  for  us  the 
special  case,  I  have  no  doubt  that  the 
judgment  did  proceed  upon  the  point  to 
which  my  brotner  Kennedy  called  atten- 
tion, viz.,  that  there  had  been  an  ordinary 
bargain  for  sale  and  delivery  within  licensed 
hours.  The  goods  had  been  set  aside  for 
the  purchaser  to  be  delivered  ujjon  the 
Saturday,  so  that  it  was  no  material  part 
or  no  part  of  the  transaction  at  all  that 
they  should  be  delivered  upon  Sunday. 
Then  the  purchaser  came  and  took  them 
away  on  the  Sunday.  I  do  not  therefore 
think  the  decision  of  this  court  in 
Mackenzie  v.  Spear  laid  down  any  principle 
which  prevents  me  from  holding  that  tnis 
bargain  to  pui'chase  on  Saturday  night 
conditionally  on  the  beer  being  delivered 
on  Sunday  necessitated  the  premises  being, 
within  the  words  of  s.  9,  opened  for  the  sale 
of  intoxicating  liquor  durmg  closing  hours, 
meaning  thereby  open  for  the  performance 
of  a  material  part  of  the  bargain  made  at 
the  time  of  sale.  I  express  my  opinion  on 
this  point  with  diffidence  as  I  am  not  sure 
that  my  brother  Ridley  agrees  wth  me, 
and  I  admit  the  difficulty,  but  upon  the 
whole  I  think  that  upon  both  grounds  the 
appeal  must  be  allowed,  and  the  case  must 
go  oack  to  the  magistrates  to  convict. 

Kennedy,  J.— I  am  of  the  same  opinion. 
It  seems  to  me  on  the  facts  as  stated  by  the 
magistrates,  although  they  may  show  the 
intention— that  is  what  it  really  comes  to- 
on the  part  of  the  respondent,  to  deliver  on 
Sunday  the  beer,  which  he  put  into  the 
bottle  and  corked  up  on  Saturday  night,  he 
is  not  in  a  position  to  say  that  the  contract 
for  the  purchase  of  the  beer  was  complete 
on  the  Siskturday,  irrespective  of  the  delivery 
of  the  article  on  Sunday,  that  Ls,  during 
prohibited  hours.  Here  it  is  not  merely 
an  agreement  to  deliver  during  Sunday,  but 
an  a^eement  to  deliver  the  b^r  during  the 
prohibited  hours  on  Sunday.  Of  course  if 
the  statute  is  plain  we  must  not  be  guided 
by  what  are  obviously  matters  of  maintain- 
ing the  law  in  its  integrity,  but  it  seems  to 
me  nothing  could  be  more  dangerous  or 
more  likely  to  destroy  the  manifest  inten- 
tion of  the  legislature  in  creating  certain 
prohibited  hours  on  Sunday  if  the  bar^in 
is  to  be  held  to  be  good,  and  not  against 
the  9th  section,  where  a  person  comes  to 
licensed  premises  and  says  not  "I  buy 
this  beer  from  you  now  and  leave  it 
here,"  but,  "  I  buy  half  a  gallon  of  beer  if 
you  deliver  it  to  me  during  prohibited  hours 
on  Sunday."    If  the  subsequent  delivery  is 
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not  held  to  be  an  opening  of  the  premises 
for  sale  of  the  beer,  the  delivery  of  which  is 
to  complete  the  transaction,  and  the  delivery 
of  which  is  essential  if  the  publican  is 
to  keep  the  price  paid  for  it  the  night  be- 
fore, it  is  clear  the  mischief,  intended  to  be 
prevented  by  the  Act,  will  arise  at  once. 
Now  here  what  was  the  real  transaction 
which  the  magistrates  have  said  was  a 
specific  appropriation.  We  are  not  now 
dealing  merely  with  the  question  of  the 
sale  and  delivery  of  goods,  but  with  the 
meaning  of  this  section  of  an  Act  of  Parlia- 
ment relating  to  licensed  premises,  and  I 
am  not  sure  what  the  justices  meant  by 
"  specific  appropriation.''  But  certainly  what 
happened  was  this— Doherty  comes  into 
the  respondent's  premises  and  says :  "  Can 
I  have  naif  a  gallon  of  beer  to  be  delivered 
to  me  during  prohibited  hours  to  morrow  1 " 
— not  merely  delivery  to  me,  but  it  is  to 
be  sent  down  to  us  on  the  Sunday  morning 
during  prohibited  hours.  The  publican 
says,  "  Yes,  you  can."  Thereupon  Doherty 
pays  the  price  over  the  counter  for  the  beer 
to  be  delivered  to  him.  He  does  nothing 
more.  I  only  refer  to  that  in  passing,  be- 
cause Pletts  V.  Beattie,  supra,  and  those 
cases  were  decided  on  a  different  section, 
and,  I  think,  speaking  respectfully  for  my- 
self, those  decisions  depend  upon  very 
different  considerations.  In  Pletts  v.  Beatti^, 
supra^  I  pause  to  remark  there  was  an  ap- 
propnation  in  the  very  strongest  sense,  not 
only  assented  to  by  the  buyer  beforehand 
by  a  written  notice,  but  acted  upon  by  the 
seller,  who  took  six  bottles  of  ale,  labelled 
them  with  the  customer's  name  and  address, 
and  placed  them  in  a  coop  or  box  with  other 
bottles  for  the  customer.  What  happened 
here  is  that  all  the  publican  does  is  to  put 
half  a  gallon  of  beer  before  closing  time 
into  a  bottle  belonging  to  him,  the  respon- 
dent. Then  the  son  corks  it  and  puts  it  on 
the  bar  counter,  and  takes  it  into  the  brew- 
house  stables  within  the  curtilage,  whence 
it  was  taken  by  the  son  on  Sunday  morning 
to  give  to  the  barman  to  take  to  the  men. 
It  seems  to  me  clear  beyond  doubt  that,  if 
anytime  before  the  delivery  of  the  beer  paid 
for  by  Doherty  on  Saturday  night,  but  paid  for 
as  beer  to  be  delivered  to  him  and  sent  out  of 
the  premises  during  prohibited  hours  next 
morning,  if  at  any  time  before  that  beer 
reached  the  hands  of  Doherty,  the  beer  had 
been  spilt  or  the  bottle  broken  or  taken 
away,  tne  publican  would  have  had  no  right 
to  say  "  I  can  retain  the  money  you  paid, 
because  you  accepted  the  appropriation  of 
a  particular  bottle  holding  this  particular 
half  a  gallon,  and  from  tne  moment  you' 
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assented  to  that,  it  was  a  thing  which 
perished  for  you"— in  legal  language, 
perished  for  you  as  its  master — "and  I 
fulfilled  my  contract  on  Saturday."  I  think 
no  property  passed  in  that  sense,  because  it 
seems  to  me  that  the  bargain  was  plain,  as 
found  by  the  magistrates,  that  some  half  a 
^llon  of  beer  was  to  be  sent  down  to  them 
m  the  prohibited  hours  on  Sunday,  and 
there  was  no  sort  of  acceptance,  "  That  is 
my  bottle,  put  that  aside  for  me."  All  that 
was  said  by  the  publican  was  to  his  son, 
"  Put  by  half  a  gallon  of  beer  in  a  bottle, 
and  take  it  down  to  the  barman  for  Doherty 
to-morrow  morning"  — during  prohibited 
hours.  Speaking  for  myself,  I  (^uite  agree, 
though  I  have  expressed  it  more  imperfectly, 
with  what  my  lord  has  said  on  that  point. 
It  seems  to  me,  whatever  the  magistrates 
choose  to  say,  that  the  finding  that  there 
was  an  appropriation  of  specific  i;oods,  is, 
on  the  facts,  absolutely  without  justifica- 
tion so  far  as  concerns  the  question  whether 
there   was   a   sale   out   and    out,  on   the 

E remises,  of  a  particular  quantity  of  beer  or 
eer  in  a  particular  bottle.  I  thmk,  myself, 
if  the  premises  are  opened  during  prohibited 
hours  for  the  purpose  of  fulfilling  a  contract 
to  deliver  goods  so  ordered  by  quantity 
only  and  to  be  delivered  by  the  seller  in  his 
bottle,  it  is  clearly  a  keeping  open  within 
the  section.  Though  I  quite  agree  with 
what  my  lord  has  said,  I  should,  myself, 
with  great  diffidence,  and  with  a  want  ot 
confidence,  that  I  am  riffht,  as  my  brother 
EiDLEY  differs,  go  further,  and  I  should 
say  that  if  a  man  said,  pointing  to  a  row  of 
bottles  of  beer  on  a  snelf,  "  I  want  to  have 
those  bottles  and  I  will  pay  for  them  now 
and  you  are  to  deliver  them  to  me  out  of 
our  premises  to-morrow  during  prohibited 
lOurs,"  that  the  delivery  in  that  case  under 
those  circumstances  would  be — I  cannot  put 
it  better  than  my  brother  Channell's 
language— an  essential  part  of  the  carrying 
out  of  the  contract  x>f  sale  which  would  also 
be  an  act  within  the  statute.  It  is  quite 
true,  as  my  brother  Wills  pointed  out  in  the 
case  of  Pletts  v.  Beattie,  supra,  that  sale  and 
delivery  are  two  distinct  elements  in  a 
contract  for  sale  of  goods.  The  delivery 
may  be  a  thing  which  is  assumed  at  the 
moment,  he  may  say  "  I  will  buy  this,"  and 
nothing  said  about  the  delivery  at  all,  yet 
the  sale  is  none  the  less  a  sale  of  a  distinct 
article.  But,  on  the  other  hand,  you  may 
surely  have  a  contract,  which  is  like  a  con- 
tract for  goods  to  arrive.  It  would  be 
impossible  to  say  that  the  sale  was  inde- 
pendent of  that  nappening,  which  involves 
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the  delivery  of  goods.  Here,  supposing 
Doherty  had  bought  twelve  bottles  which 
he  happened  to  see  standing  on  a  shelf 
above  the  counter  in  the  shop,  but  upon  the 
condition  that  they  were  to  oe  delivered  to 
him  next  day  during  a  certoin  time,  and 
they  were  not  delivered  during  that  time, 
the  publican  would  have  had  no  right  to 
say,  "  My  contract  for  sale  was  completed." 
Certainly  a  danger  would  arise  where  there 
is,  as  there  was  in  one  of  the  cases  which 
has  been  tried,  a  completed  transaction.  It 
may  be  that  the  mere  fact  of  delivery  out 
afterwards,  during  prohibited  hours,  consti- 
tutes no  violation  of  the  statute,  as  for 
example,  in  the  case  which  we  have  been 
referred  to  of  Mackenzie  v.  Spear,  supra, 
where  there  was  no  term  or  condition  in  the 
contract  for  delivery  during  prohibited 
hours,  but  by  accident  the  things  remained 
undelivered,  and  by  accident  they  were 
delivered  during  prohibited  hours.  So 
again,  without  any  accident,  I  am  not  pre- 
pared to  say  that  if  a  person  simply  said, 
"  I  want  to  purchase  twelve  bottles  of  beer," 
without  naming  any  time  at  all,  without 
saying,  "  I  am  going  to  take  them  during 
improper  hours,"  I  am  not  prepared  to  say, 
there  being  a  genuine  sale  without  reference 
to  delivery,  that  because  the  next  day,  the 
publican,  on  the  customer  calling  and  giving 
an  excuse,  good,  bad,  or  indifferent,  **  I  have 
not  come  before  for  these  goods,  will  you 
let  me  have  those  twelve  bottles  which  arc 
earmarked  for  me  there,"  the  mere  fact  of 
handing  them  out  in  that  way,  if  it  were 
found  by  the  magistrate,  to  be  unconnected 
with  the  contract  for  sale,  would  make  the 
publican  liable  as  having  kept  open  the 
premises.  All  I  say  is,  even  if  the  goods 
were  specific  goods,  1  am  not.  myself,  going 
to  say  they  would  be  less  within  the  section 
if  it  were  part  of  the  bargain  that  the  goods 
should  not  only  be  specific  and  assented  to 
as  they  are  at  the  time  of  purchase,  but  are 
to  be,  as  part  of  the  contract,  delivered  out 
of  the  premises  during  a  time  when,  accord- 
ing to  s.  9,  the  delivery  would  constitute  an 
offence  within  the  Act  Therefore,  I  am  of 
opinion  that  this  decision  of  the  justices 
was  wrong. 

Ridley,  J. — I  am  not  dissenting  from  the 
judgments  that  have  been  delivered,  but  the 
reason  I  assent  to  them  is  that  I  tnink,  on 
full  consideration,  it  is  a  wrong  inference 
from  the  facts  that  there  had  been  an 
appropriation  of  the  beer.  At  first,  indeed, 
I  thought  otherwise.  I  thought  that  Uie 
finding  of  the  magistrates  quite  sufilciently 
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established  that  there  had  been  an  appro- 
priation of  the  beer  that  was  bought  on  the 
Saturday  evening,  and  therefore  the  matter 
was  at  an  end  as  a  transaction,  and  that  we 
were  to  decide  this  case  upon  that  view  of 
the  facts.  If  it  had  been  so,  I  must  sav  I 
should  have  come  to  the  conclusion  that 
this  decision  of  the  magistrates  was  right. 
But  having  come  to  the  conclusion  tnat 
there  was,  in  point  of  fact,  no  appropriation, 
and  for  that  purpose  I  adopt  wnat  has  been 
said  by  my  lord  and  my  brother  Kennedy.  I 
think  that  the  decision  of  this  court  ougnt 
to  be  the  other  way.  I  think  that  the 
appropriation  of  the  goods  is  all  important 
in  a  case  of  this  kind,  and  that  if  the  sale  is 
complete  in  that  way  when  the  beer  is  pur- 
chased on  the  Saturday  night,  I  think  the 
delivery  upon  the  Sunday  morning  would 
not  be  a  material  part  of  the  sale,  and 
therefore  it  would  not  come  within  the 
argument  that  has  been  put  forward  in  this 
court  and  also,  I  think,  adopted  by  my  learned 
brethren.  Before  we  ^  to  that,  I  should 
like  to  look  at  the  section  for  one  minute 
and  see  how  it  deals  with  the  question  of 
sale.  My  brother  Kennedy  says  if  there  is 
a  sale,  a  term  of  which  is  that  there  should 
be  delivery  on  Sunday  or  within  prohibited 
hours,  it  must  come  and  ought  to  come 
within  the  meaning  of  s.  9  of  the  Act 
of  1874.  That  it  ought  to  come  within  it 
or  that  the  legislature  ought  to  deal  with 
such  an  offence  is  not  the  question.  The 
question  is  whether  it  has  dealt  with  such 
an  offence.  I  must  say,  on  reading  through 
that  s^tion,  it  does  not  cover  it.  If  you 
look  at  the  clauses  which  it  contains — par- 
ticular things  which  are  to  be  considered  an 
infringement  of  the  Act  as  to  hours  of 
closing—you  will  find  that  the  first  is  if  the 
publican  sells  or  exposes  for  sale  on  such 
premises  any  intoxicating  liquors — there 
must  be  a  sale,  that  is  to  say,  selling  or 
exposing  for  sale  during  the  closed  time — 
"or  opens  or  keeps  open  such  premises  for 
the  sale  of  intoxicating  liquors" — the  same 
again— I  cannot  myself  understand  how  it 
can  be  rightly  argued  upon  those  words 
that  this  beer  was  sold  upon  the  Sundav 
morning.  He  must  open,  or  keep  open,  such 
premises  not  for  the  purpose  of  delivering 
beer  which  had  been  sold  before,  but  for 
the  sale  of  intoxicating  liquors.  That  means 
a.ssuredly,  to  my  mind,  the  sale  of  intoxi- 
cating liquors  upon  that  day.  The  second 
brancn  of  it  is  this :  "  or  allows  any  intoxi- 
cating liquors,  although  purchased  before 
the  hours  of  closing,  to  oe  consumed  on 
such  premises."    Certainly  this  offence—- if 
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an  offence  at  all — is  not  within  that  clause, 
and  the  clause  is  of  importance,  because  it 
shows  how  the  legislature  intended  to  deal 
with  the  case  of  a  man  who  had  sold  the 
beer  the  day  before  and  allowed  it  to  be 
consumed  afterwards,  and  in  the  case  where 
he  allows  it  to  be  consumed  on  the  premises 
— that  is  within  the  Act.  Otherwise  it 
seems  to  me  not.  That  is  the  way  in  which 
I  read  the  section,  and  I  think  one  is  bound 
to  read  it  according  to  the  natural  sense  of 
the  words  and  not  according  to  that  which 
one  may  wish  to  find  in  it.  There  is  one 
other  section  to  which  I  would  allude  with 
regard  to  the  sale.  It  is  s.  62  of  the  Licens- 
ing Act,  1872,  which  says,  in  dealing  with 
this  particular  branch  of  the  subject  as  to 
what  is  a  sale  of  intoxicating  liquors,  "  In 
proving  the  sale  or  consumption  of  intoxi- 
cating liquor  for  the  purpose  of  any  pro- 
ceeding relative  to  any  offence  under  this 
Act  it  shall  not  be  necessary  to  show  that 
any  money  actually  passed  or  any  intoxi- 
cating liquor  was  actually  consumed  if  the 
court  hearing  the  case  be  satisfied  .that  a 
transaction  in  the  nature  of  a  sale  actually 
took  place."  I  do  not  say  that  that  phrase 
is  necessarily  to  be  read  into  s.  9,  which  is 
the  one  under  which  the  proceedings  were 
taken  in  the  present  case,  but  it  is  on  a 
cognate  subject,  and  very  near  to  the  matter 
with  which  s.  9  is  dealing.  Now,  was  there 
a  transaction  in  the  nature  of  a  sale  here 
upon  the  Sunday  1  I  should  say  decidedly 
not,  if  there  had  been  an  appropriation  of 
the  goods  upon  the  previous  evening.  That 
is  my  view  upon  that  matter,  and  it  is  for 
those  reasons  I  think  that  if  there  had  been 
an  appropriation  made  out  this  transaction 
could  not  have  fallen  within  the  statute. 
The  matter  has  been  dealt  with  before— I 
do  not  say  in  any  case  which  is  upon  all 
fours  with  the  present  one,  but  I  mean  the 
question  whether  delivery  which  is  to  follow 
after  the  purchase  and  sale  of  goods  is  a 
part  of  the  sale  or  not,  that  is,  must  it  be 
regarded  as  necessarily  a  part  of  the  bargain 
and  sale.  Among  otner  cases,  Saunders  v. 
Thomey,  supra,  has  been  quoted,  in  which 
there  is  the  observation  of  my  learned 
brother  Channell,  who  says:  *^I  think  a 
person  opens  his  premises  within  the  meah^ 
ing  of  this  section  "—which  was  this  par- 
ticular section—"  when  he  opens  them  for 
carrying  out  a  material  part  of  the  transac- 
tion of  sale."  I  agree,  but  in  that  case  there 
had  been  no  appropriation  of  the  beer,  and 
anyone,  I  think,  would  see  that  that  was 
the  main  consideration  why  Bubsell,  L.C.  J., 
with  whom  Channell,  J.,  concurred,  gave 
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the  decision  which  he  did.  There  it  re- 
mained—that the  goods  should  be  appro- 
priated. Then,  indeed,  it  is  still  a  portion 
of  the  contract  of  sale,  but  if  the  appro- 
priation is  complete  it  seems  to  me,  accord- 
ing to  the  ordmarjr  rules,  we  ought  to  say 
that  then  the  sale  is  at  an  end,  and  that  the 
delivery  which  is  bargained  to  take  place,  or 
which  is  arranged  to  take  place,  is  no  part 
of  the  sale  itself.  I  do  not  know  that  it  is 
necessary  to  go  into  this  subject  at  much 
length,  because  I  am  aware  that,  holding  as 
I  do  that  there  was  no  appropriation  of  the 
goods,  that  is  sufficient  tor  my  judgment, 
but  I  should  like  to  refer  shortly  to  the  case 
of  Pletts  y.  Beattie,  supra,  in  which  this 
matter  came  very  near  to  the  actual  decision 
of  the  court.  It  was  a  case  in  which  the 
brewer  having  an  off-licence  at  Burnley 
had  not  any  licence  to  sell  at  Accrington, 
but  sent  a  traveller  there  to  solicit  orders. 
Nelson,  who  was  the  purchaser,  and  lived 
at  Accrington,  said  to  the  brewer.  "  Please 
supply  me  weekly  as  under  until  further 
notice.  I  assent  to  the  appropriation 
by  you  to  this  order  at  your  brewery" 
(which  was  at  Burnley)  "of  goods  of  the 
above  description,  all  in  a  deliverable  state." 
In  other  words,  he  said  the  delivery  is 
to  be  at  Burnley,  and  the  question  arose 
upon  the  proceedings  that  took  place 
whether  there  was  a  complete  sale  at 
Burnley  and  an  appropriation  of  goods 
there  or  whether  the  real  delivery  of  the 
goods  was  at  Accrington.  It  is  obvious 
that  they  were  to  be  supplied,  as  a  matter 
of  fact,  at  Accrington,  but  an  arrangement 
had  been  made  on  purpose  (as  we  must 
come  to  the  conclusion)  in  order  to  be  able 
to  say  that  by  arrangement  the  goods  were 
delivered  at  Burnley,  and  the  opinion  of 
the  court  was  delivered  upon  that  point. 
Day^  J.,  says  :  "  I  am  of  opinion  that  this 
conviction  should  be  quashed.  In  my 
judgment,  there  was  a  complete  sale  at 
Burnley  and  an  appropriation  of  the  goods 
there.  Nothing  was  left  but  to  deliver  and 
pay  for  the  gooids,  which  was  done  in  due 
course."  Nothing  here  was  left  but  to 
deliver  the  goods  if  there  had  been  an 
appropriation  of  them.  Therefore,  it  is 
cfear,  I  think,  that  it  comes  within  the 
principle.  I  will  not  read  the  other  judg- 
ments in  the  case,  but  that  of  my  brother 
Wills  is  certainly  strong  in  point  upon  the 
same  view  of  the  case,  and  it  seems  to  me 
that  it  is  law,  and  I  think  it  is  good  law. 
that  when  the  bar^n  and  sale  is  completed 
by  the  appropriation  of  the  specific  goods 
thereto  tnen  the  delivery,  which  may  by 
arrangement  have  taken  place  afterwards, 
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is  no  part  of  the  sale.  For  the  reasons  I 
have  given,  therefore,  I  agree  with  the 
judgment  of  my  lord  and  my  brother 
Kennedy. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Snow,  Fox 
and  Higginson,  for  Harcourt  G.  Clare, 
Preston. 

Solicitors  for  the  respondent:  R.  H. 
Bentley,  for  Bertwistle,  Bury. 
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KiRBY  v.  HUNSLET  UnION  ASSESSMENT 
Ck)MMITTEE. 

Poor  rate  —  Assessment  —  Machinery  — 
Enhancement  of  rateable  value  of 
premises. 

The  appellant  was  the  occupier  from  year  to 
year  upon  terms  contain^  in  an  ex- 
pired ag/reement  of  tenancy  of  some 
engineering  works  upon  which  there 
were  a  number  of  machines  forming 
no  part  of  the  freehold,  but  making 
the  premises  Jit  as  premises  for  the 
particular  purpose  for  which  they 
were  used. 

Held,  that  t/ie  presence  of  the  machinery  on 
the  premises,  and  its  value  as  an  element 
which  would  lead  a  hypothetical  tenant 
to  pay  a  laraer  rent  for  the  premises, 
might  be  taJcen  into  consideration  as 
enhancing  the  rateable  value  of  the 
premises. 

Case  stated  by  the  recorder  of  the  city  of 
Leeds  upon  an  appeal  against  a  poor  rate 
for  the  township  ofHunsIet,  in  the  Hunslet 
Union,  in  the  said  city,  heard  and  deter- 
mined at  the  Quarter  Sessions  of  the  Peace 
held  bv  adjournment  on  the  29th,  30th,  and 
31st  March,  1904,  in  and  for  the  said  city, 
when  the  said  appeal  was  allowed,  and  the 
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said  rate  was  amended  in  manner  herein- 
after appearing,  subject  to  the  following 
case : 

1.  The  appellant  is  the  occupier  of  certain 
premises  known  as  the  "  Standard  Works," 
where  he  carries  on  the  business  of  a  general 
jobbing  engineer  J  The  followins  is  a  copy 
of  so  mucn  of  the  rate  appesued  against 

grhich  was  made  and  allowed  on  the  3rd 
ctober,  1903),  as  relates  to  the  said  pre- 
mises: 


Rateable 

Value  of 

Buildings,  etc 

1 
1 

Gross 

Estimated 

Rental. 

•eO 

h 
§ 

*:o 

li 

j 

Thomas   !  B.  Greaves    Engineering 
Kirby.       and  Sons     i  works,  and 
1  and              1  the  land. 
;  Tliomas        buildings, 
I  Klrby.          machinery, 
and 

fixed  plant 
I                      connected 
1                      therewith. 

1 

1 

1 

1 

S 
^ 

Before  the  making  of  the  said  rate  the 
appellant  was  assessed  in  respect  of  the  said 
premises  at  £29  as  the  gross  estimated  rental 
and  £22  as  the  rateable  value. 

2.  The  premises  consist  of  an  office,  a 
model  room,  a  fitting  shop,  a  machine  shop, 
a  store,  an  engine  room,  a  shed,  and  a  yara  ; 
all  of  which,  except  the  office,  model  room, 
and  store,  contain  machinery.  Some  of  the 
said  machinery,  such  as  a  horizontal  steam 
engine,  shafting  pulleys,  steam  piping,  etc., 
admittedly  forms  part  of  the  freenold.  In 
addition  to  the  above  there  are  a  number  of 
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machines  which  form  no  part  of  the  free- 
hold, and  which  have  been  placed  thereon 
by  the  tenant  or  his  predecessor  in  title  for 
the  purpose  of  makmg  and  which  do  make 
the  premises  fit  as  premises  for  the  par- 
ticular purpose  for  which  they  are  used.  The 
general  character  of  these  machines  is 
shown  in  the  schedule  attached  to  this 
case,  and  it  was  admitted  or  proved  to  my 
satisfaction  that,  with  one  or  two  trifline 
exceptions,  these  machines  were  not  affixed 
to  the  freenold.  but  merely  secured  to  the 
fixed  shafting  by  belting  in  order  to  enable 
the  machines  to  be  worked  by  the  tenant 
whose  property  they  were.  It  >vas  for  the 
purposes  of  the  argument  admitted  by 
counsel  on  both  sides  that  the  machinerv 
set  out  in  the  schedule  was  tenant^ 
machinerv  within  the  meaning  of  the  Tyne 
Boiler  Works  Co,  v.  Longbenton  Overseers 
(1886),  18  Q.  B.  D.  81. 

3.  On  December  3lst,  1891,  the  appellant, 
who  had  been  in  occupation  of  the  premises 
since  the  year  1878^  entered  into  an  agree- 
ment with  Bepjamm  Qreaves,  the  owner  of 
the  said  premises,  to  take  the  premises  on 
lease  for  a  term  of  five  years,  from  October 
1st,  1891,  at  a  rent  of  £26  per  annum,  the 
appellant  covenanting  to  pay  all  rates  and 
taxes,  except  landlora's  property  tax,  and 
the  lessor  to  keep  the  premises  in  good 
tenantable  repair. 

Since  the  expiration  of  the  said  term  the 
appellant  has  continued  to  occupy,  and  now 
occupies,  the  premises  as  a  tenant  from  year 
to  year  upon  terms  similar  to  those  con- 
tained in  the  said  a£[reement.  A  copy  of 
the  said  agreement  is  hereunto  annexed, 
and  is  to  be  deemed  to  be  part  of  this 
case. 

4.  The  appellant  contended : 

(1)  That  in  valuing  the  premises  the  value 
of  the  user  of  the  machinery  other  than  that 
which  forms  part  of  the  freehold  ought  not 
to  be  considered. 

(2)  That  the  said  machinery  ought  only 
to  be  taken  into  account  in  so  far  as  its 
presence 

(a)  Affords  proof  that  the  premises  are  fit 
for  the  purpose  of  the  business  carried  on 
therein,  and 

(b)  Would  be  likely  to  induce  a  tenant 
to  give  a  higher  rent  for  the  premises  than 
he  would  give  if  the  said  machinery  were 
not  upon  the  premises. 

(3)  That  to  rate  the  premises  upon  the 
principle  contended  for  by  the  respondents 
would  be  to  put  an  assessment  on  machinery        j 
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other  than  that  which  forms  part  of  the 
freehold,  which  is  wrong,  because  the  said 
machinery  is  not  part  of  the  rateable  here- 
ditament. 

(4)  That  machinery  of  the  class  to  which 
the  said  machines  belong,  if  it  were  not 
upon  the  premises  when  a  letting  took 
place  would  be  brought  and  put  upon  the 
premises  by  the  tenant  to  whom  the  pre- 
mises were  let  and  not  by  the  landlord  who 
let  the  premises,  and  that  therefore  it  is 
wrong  to  include  the  value  of  the  machinery 
in  the  annual  rent  which  such  tenant  would 
pay  to  such  landlord. 

6.  The  respondents  contended  that  in 
enquiring  what  was  the  gross  estimated 
rental  and  the  rateable  value  the  basis  of 
the  problem  was  to  ascertain  what  was  the 
rent  which  a  hypothetical  tenant  would  give 
for  the  premises  eouipped  with  the  sche- 
duled machines,  ana  including  the  right  to 
the  use  of  such  machines,  and  that  in  ascer- 
taining such  rent  the  value  of  the  user  of 
the  said  machines  must  be  taken  into 
account  as  enhancing  the  rental  value  of 
the  freehold.  It  was  upon  this  principle 
that  the  rateable  value  appealed  against  had 
been  assessed. 

6.  I  held  that  the  respondents'  contention 
as  stated  in  paragraph  5  was  correct,  but 
that  the  value  of  the  user  of  the  machinery 
is  not  necessarily  to  be  arrived  at  by  taking 
the  cost  or  value  of  the  machinery,  and 

gutting  a  percentaffe  on  such  value  as  was 
one  by  the  respondents'  valuers. 

7.  A  copy  of  my  judgment  is  annexed  to 
and  is  to  be  taken  as  forming  part  of  this 
case. 

8.  The  question  for  the  opinion  of  the 
court  is,  whether  I  was  right  in  law  in  my 
decision  as  stated  in  paragraph  6  ? 

9.  On  the  question  of  amount.  I  reduced 
the  assessment  of  the  premises  to  £46  as 
the  gross  estimated  rental,  and  £31  as  the 
rateable  value.  If  the  answer  to  the  ques- 
tion of  law  is  in  the  affirmative,  that  assess- 
ment is  to  stand.  If  the  answer  is  in  the 
negative,  and  the  principle  contended  for 
by  the  appellants  as  stated  in  paragraph  4 
(1)  and  (2)  of  this  case  is  correct,  the  assess- 
ment is  to  be  reduced  to  £39  as  the  gross 
estimated  rental,  and  £26  as  the  rateable 
value. 

If  the  court  hold  that  neither  the  principle 

of  my  decisions  as  stated  in  paragraph  6, 

nor  the  principles  contended  for  by  the 

appellants  as  stated  in  paragraph  4  (1)  and 
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(2)  of  this  case  is  correct,  the  court  is  to 
make  such  other  order  herein  as  it  shall 
deem  fit. 

E.  TiNDAL  Atkinson, 
Recorder. 


Judja;ment  of  the  Regobdeb.— The  appel- 
lant in  this  case  is  an  occupier  from 
year  to  year,  under  an  expired  tenancy, 
of  some  engineering  works  at  Hunslet,  at  a 
rental  of  £26  per  annum,  and  he  is  appeal- 
ing against  an  assessment  of  £67  gross  and 
£45  rateable,  the  previous  assessment  being 
£29  gross  and  £22  rateable.  The  import- 
ance of  the  case  is  certainly  not  in  the 
amount  involved,  but  it  has  been  fought  at 
considerable  length  for  the  purpose  of 
settling  an  important  principle  upon  which 
the  assessment  of  a  large  number  of  very 
important  works  in  the  Hunslet  Union  will 
depend. 

The  question  involved  is  the  settlement 
of  the  mode  in  which  machinery,  such  as 
this  is  admitted  to  be,  can  be  made  avail- 
able for  the  purposes  of  poor  law  assessment. 
Machine^  by  itself  is  not  the  subject  of 
rating.  If  fixed  to  the  freehold,  either  as 
the  landlord's  or  as  the  tenant's  fixture,  it 
is,  for  the  purpose  of  being  rated,  a  part  of 
the  freehold,  and  no  difficulty  arises.  Where 
the  plant  and  machineiy  are  not  affixed  to 
the  freehold,  but  have  been  placed  on  the 
premises  to  be  rated  for  the  purpose  of 
making,  and  do  make,  the  premises  fit  for 
the  particular  purpose  for  which  they  are 
used  (to  use  Lord  Esheb's  words),  "They 
then  are  capable  of  being  taken  into  account 
in  ascertaining  the  rateable  value  of  such 
premises."  In  this  case  the  machinery 
belonging  to  the  tenant,  and  which  is  at 
present  on  the  premises  in  question,  is 
admitted  to  come  within  the  above  category, 
and  it  is  common  ground  between  Uie 
parties  to  this  appeal  that  this  machinery 
has,  in  some  way,  to  be  taken  into  account 
in  arriving  at  the  rateable  value.  The* 
point  that  nas  been  so  strenuously  fought. in 
this  case  is,  in  what  way  is  it  to  be  made 
available.  The  appellant  contends  that  the 
value  of  the  user  of  this  machinery  in  con- 
nection with  the  occui)ation  of  tibe  premises 
ought  not  to  be  considered,  but  that  the 
question  of  the  benefit  must  be  limited  ta 
tne  advantage  derived  from  the  fact  that 
the  machinery  affords  proof  of  the  con- 
venience of  the  building  for  the  purpose  of 
the  business,  iEind  a  possible  value  from  the 
tenant  being  able  to  take  it  in  situ.  The 
respondents,  on  the  other  hand,  say  that  the 
only  way  in  which  you  can  properly  t^e 
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machinery  into  account  is  by  taking  the 
hereditament  as  you  find  it,  furnished  and 
equipped  with  the  necessary  machinery, 
and  ascertaining  what  is  the  rent  which  a 
tenant  from  year  to  year  will  give  for  such 
premises  as  they  stand,  including,  of  course, 
the  ri^ht  to  use  what  he  finds  there. 

It  IS  extraordinary  how  little  decisive 
authority  there  is  on  the  point.  The  earlier 
authorities  which  have  been  quoted  are  of 
little  or  no  assistance  in  this  regard, 
although  exceedingly  valuable  on  the  point 
as  to  what  sort  of  machinery  may  be 
treated  as  adding  to  the  rateable  value; 
and  in  the  leading  authority  on  the  above 
point,  the  Court  of  Appeal,  in  the  case 
of  the  Tyne  Boiler  Works  Co.  v.  L<mg- 
benton  Overseers  (1886),  18  O.  B.  D.  81, 
carefully  and  deliberately  refrained  from 
exjiressin^  any  opinion  on  the  method  by 
which  value  was  to  be  ascertained.  In  the 
case  of  E.  v.  Ilaslam  (1851),  17  Q.  B.  220, 
in  dealing  with  the  case  of  the  large 
chambers  placed  upon  the  premises  used  as 
chemical  workSj  Patteson,  J.,  said  :  "  We 
do  not  think  it  necessary  to  determine 
whether  the  chambers  erected  on  the  appel- 
lant's premises  are  or  are  not  annexed  to 
the  freehold,  because  we  are  of  opinion  that, 
according  to  the  principle  laid  down  in  the 
various  cases  on  the  subject,  the  rateable 
value  of  the  premises  is  undoubtedly 
incr^ued  by  the  use  of  those  chambers," 
showing  that  the  learned  judge  was  of 
opinion  that  the  additional  value  of  the 
hereditament  was  in  respect  of  the  user  of 
the  plant  in  Question,  and  not  merely  in 
consequence  ol  its  existence.  The  only 
case  which  can  be  called  a  direct  authority 
on  this  point  is  the  case  of  Gifford  v.  Chard 
Union  (1890),  6  T.  L.  R.  431.  in  the  Court 
of  Appeal.  I  have,  however,  been  furnished 
with  a  print  setting  out  the  case  as  stated 
by  the  quarter  sessions,  the  proceedings  in 
the  Divisional  Court  and  in  the  Court  of 
Appeal.  It  is  most  important  to  see  what 
was  the  contention  adopted  by  the  sessions, 
and  what  were  the  questions  submitted  to 
the  court.  In  paragraph  19  of  the  case 
there  are  set  out  tne  findings  of  the  ses.sions. 
They  found,  first,  "  that  the  machinery  had 
been  rightly  taken  into  consideration  in 
arriving  at  the  rateable  value,"  and, secondly, 
"that  the  premises  were  accordingly 
assessable  to  the  poor  rate  at  the  amount  at 
which  they  would  let  to  a  tenant  from  year 
to  year  as  a  ^oing  concern  of  a  lace  factory 
equipped  with  Such  machinery  as  was 
essential  to  its  user  as  such  factory." 
There  were  two  questions  submitted  to  the 
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court,  first,  whether  the  machinery  was  to 
be  taken  into  account  at  aJl,  secondly, 
whether,  assuming  it  was,  it  was  taken  into 
consideration  upon  the  proper  principle. 
Now  it  is  clear  that  not  one,  but  both  of 
these  questions  would  have  to  be  answered 
if  the  first  question  was  answered  in  the 
affirmative.  The  only  point  argued  was 
the  first  one.  The  Divisional  Court  and 
the  Court  of  Appeal  answered  that  question 
in  the  affirmative,  and  as  they  affirmed  the 
order  of  the  sessions,  it  must  be  t^en  that 
they  answered  the  second  question  in  the 
affirmative  also :  that  the  sessions  had 
taken  into  account  the  machinery  on  the 
proper  principle,  namely,  of  a  rent  which 
would  be  paid  for  a  factory  equipped  with 
such  machinery.  The  observations  in  the 
judgment  of  Lord  Esheb  in  this  case  in  the 
Court  of  Appeal  as  reported  in  the  Times 
Law  Reports,  namely,  "That  machinery, 
whether  fixed  to  the  freehold  or  not,  if 
necessary  to  the  use  of  the  premises  as 
such,  and  going  to  make  up  the  value  for 
which  the  rent  was  paid,  might  be  taken 
into  account,"  show  clearly,  to  my  mind, 
that  he  was  referring  to  the  user  of  both 
premises  and  machinery  as  the  factor  in 
production  of  the  rent. 

Two  main  objections  which  have  been 
urged  by  Mr.  Boyle  to  the  principle  adopted 
by  the  respondents  are,  first,  that  in  adopt- 
ing it,  you  will  be  rating  machinery ; 
secondly,  that  the  tenant  buys  the  machinery 
and  yet  has  to  pay  the  landlord  rent  for  it. 

As  to  the  first  objection,  I  think  the 
answer  is  that  to  take  the  value  which 
machinery  may  add  to  the  letting  value  of 
the  premises  is  not  to  take  the  value  of  the 
macninery;  the  added  rent  has  no  fixed 
relation  to  the  value  of  the  machinery.  It 
is  quite  true  you  may  have  cases  where  the 
added  value  to  the  rent  may  very  closely 
approximate  to  the  hiring  value  of  the 
machineiy ;  where,  for  instance^  the 
machinery  is  new,  and  the  building  is  such 
that  every  advantage  is  gained  from  the 
machines  by  the  construction  and  character 
of  the  building  itself — in  such  case  you 
might  arrive  at  the  added  value  by  taking 
the  hiring  value  of  the  machinery  on  a  per- 
centage basis.  But  in  most  cases  it  would 
not  at  all  be  the  fact  that  the  two  thin^ 
would  be  the  same.  If  new  machinery  is 
put  into  old  and  inconvenient  buildings 
where  the  full  benefit  of  the  machinery 
could  not  be  gained,  no  tenant  would  give, 
as  an  addition,  a  5  per  cent,  rental  oil  the 
value  of  the  machinery,  or  calculate  the 
rent  he  offered  on  any  such  basis.    Indeed, 
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the  premises  in  this  case  afford  an  illustra- 
tion of  what  I  mean.  Evidence  has  been 
given  that  owing  to  the  lowness  of  the 
rooms  full  power  cannot  be  obtained  to 
drive  the  machinery,  which  has  the  effect  of 
detracting  from  the  value  of  the  machinery 
as  applied  to  this  building.  The  vice  of  the 
way  m  which  the  recorder  dealt  with  the 
valuation  in  the  case  of  Crockett  v.  North- 
ampton  Union  (1902),  72  L.  J.  K.  B.  320, 
was  that  he  had  not  considered  what  was 
the  rental  value  of  the  premises  with  the 
addition  of  the  machinery,  but  had  arrived 
at  the  value  of  the  latter  independently 
of  any  connection  with  the  premises  them- 
selves. 

The  second  point  urged  by  Mr.  Boyle  was 
that  the  tenant  buys  the  machinery,  and  yet 
has  to  pay  the  landlord  rent  for  it.  I  think 
this  involves  the  consideration  of  the  facts 
of  the  particular  tenancy  in  question,  which 
I  think  is  fallacious.  The  question  is,  not 
what  this  tenant  has  done  in  the  purchase, 
or  whose  property,  in  this  case,  the  machinery 
is.  For  rating  purposes  you  must  take  the 
premises  as  you  find  them,  permanently 
equipped  as  enf^ineering  works,  with  all  the 
necessary  appliances  and  machines;  as  it 
stands,  what  is  the  rent  1  and  the  answer  to 
this  question  shows  you  what  is  the  rateable 
value.  I  am  of  opinion,  therefore,  that  the 
principle  by  whicn  the  rateable  value  is  to 
be  ascertained  in  this  case  is  that  contended 
for  by  the  respondents,  namely,  that  in 
ascertaining  the  rent,  vou  must  take  into 
account  the  value  of  the  user  of  the 
machinery  as  contributing  to  the  rental 
value  of  the  freehold  ;  but  in  saying  this  I 
am  far  from  saying  that  such  value  is  to  be 
arrived  at  by  taking  the  cost  or  value  of  the 
machiuery,  putting  a  percentage  on  such 
value  ana  adding  it  to  the  rent.  The 
increase  in  value  due  to  the  machinery 
may  and  will  vary  in  each  case  owing  to  a 
number  of  causes,  such  as  I  have  indicated. 

I  have  now  to  apply  these  principles  to 
the  case  before  me.  I  find  the  net  rental 
value  of  the  land,  buildings,  and  landlord's 
fixtures,  without  the  rest  of  the  machinery, 
at  £21.  To  this  has  to  be  added  what  the 
tenant  would  give  by  way  of  additional 
rent  for  these  premises,  equipped,  as  they 
are,  with  the  machinery  in  them,  including 
the  right  of  user.  This  I  estimate  roughly 
at  £10  a  year,  making  the  net  rateable 
value  £31.  For  the  purpose  of  an  appeal, 
I  mav  say  that  if  the  appellant's  contention 
should  be  found  to  be  correct,  the  rateable 
value  should  stand  at  £26.  I  think,  subject 
to  anything  I  may  hear,  with  regard  to  the 
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question  of  cost»,  as  this  case  was  fought  on 
a  matter  of  principle,  and  the  figures  are 
comparatively  immaterial,  the  respondents 
are  entitled  to  their  costs. 

January  30. 
After  the  case  had  been  argued  for  some 
time,  it  was  sent  back  to  the  recorder,  and 
Alverstone,  L.C.J.,  said  :  "  What  I  should 
like  to  have  would  be  a  further  explanation 
of  what  is  meant  by  the  passage  on  the  last 
page  of  the  case— ^  I  am  of  o[)inion,  there- 
lore,  that  the  principle  by  which  the  rate- 
able value  is  to  be  ascertained  in  this  case 
is  that  contended  for  hj  the  respondents, 
namely,  that  in  ascertaining  the  rent  yon 
must  take  into  account  the  value  of  the  user 
of  the  machinery  as  contributing  to  the 
rental  value  of  the  freehold.'  If  *  taking 
into  account'  merely  means  taking  into 
consideration  what  more  a  man  would  give 
for  this  factory,  because  it  is  equipped  with 
this  machinery,  I  think  it  is  perfectly 
right.  If  it  means  *  I  am  going  to  consider 
there  are  two  things,  the  machinery  and  the 
house,  and  I  am  going  to  give  to  the  land- 
lord the  full  price  which  would  be  paid  to 
the  owner  ot  that  machinery,  because  it 
happens  to  be  there,  and  the  man  does  not 
want  to  take  it  away,'  it  would  be  a  very 
different  thing." 

February  3. 

The  recorder  then  added  to  the  case: 
"  In  answer  to  the  question  asked  by  the 
LfOBD  Chief  Justice,  I  meant  by  the 
words  *take  into  account,'  taking  into 
consideration  what  more  a  man  would  give 
for  this  factory  ^because  it  was  equipped 
with  this  machinery,  and  I  did  not  mean 
what  is  suggested  in  the  second  of  the  two 
questions.  I  desire  to  add  to  what  I  meant, 
and  what  I  thought  I  had  expressed,  was 
that  the  proper  basis  of  assessment  is  the 
rent  whicn  a  hypothetical  tenant  would  give 
for  the  premises  already  e<^uipped  with  the 
necessary  machinery  as  included  in  the 
demise,  a  rent  which  would  be  something 
more  tnan  the  rent  which  would  be  given 
for  the  bare  premises  without  the  machi- 
nery. The  value  of  the  machinery  was  only 
taken  by  me  into  account  as  enhancing  to 
some  degree  the  rent  of  the  premises,  and  I 
have  put  no  separate  rent  or  value  on  the 
machinery  as  such." 

May  15. 

The  case  was  a^jain  amended  by  the  re- 
corder by  substituting  the  following  para- 
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graph  for  his  original  paragraph  containing 
hisrnlingof  law: 

I  held  that  on  inquiring  what  was  the 
gross  estimated  rental  and  the  rateable 
value,  the  basis  of  the  problem  was  to 
ascertain  what  was  the  rent  which  a  hypo- 
thetical tenant  would  give  for  the  engineer- 
ing works  as  a  combination  of  land, 
buildings,  and  scheduled  machines,  on  a 
demise  wnich  -included  the  right  to  use  the 
scheduled  machines,  that  is  to  say,  on  the 
assumption  that  the  hypothetical  tenant 
would  get  the  right  to  use  such  machines 
upon  the  i)remises  during  his  tenancy,  and 
that  in  this  way  the  scheduled  machines 
were  properly  taken  into  account  as  en- 
hancing the  rental  and  rateable  value  of 
the  freehold.  I  also  held  that  the  value  of 
the  user  of  the  machinery  was  not  necessarily 
to  be  arrived  at  by  taking  the  cost  or  value 
of  the  machinery  and  putting  a  percentage 
on  such  value  as  had  been  done  by  the 
respondents'  valuers. 

W.  G.  Ryde  for  the  appellant.— The  re- 
corder in  t&is  case  has  not  proceeded  on  the 
right  principle  in  ascertaining  the  rateable 
value.  He  has  put  a  combmed  rent  on 
the  threefold  entity — land,  buildings,  and 
machines— and  he  asks  himself  what  is  the 
total  rent  which  would  be  given  for  the 
whole.  He  has  rejected  the  contention  of 
the  respondents  which  is  the  correct  method. 
The  Parochial  Assessment  Act,  1836  (6  k 
7  Will.  4,  c.  96),  s.  1,  says,  "  No  rate  for  the 
relief  of  the  poor  in  England  and  Wales 
shall  be  allowed  by  any  justices,  or  be  of 
an;^  force,  which  shall  not  oe  made  upon  an 
estimate  of  the  net  annual  value  of  the 
several  hereditaments  rated  thereunto ;  that 
is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from 
year  to  year  .  .  .  ''  Now,  the  proper  way 
to  arrive  at  such  rent  is  laid  down  by^LACK- 
BURN,  J.,  in  R,  v.Xee  (1865),  L.  R.  1  Q.B. 
241 ;  30  J.  P.  132,at  p.  253,  where  he  says  : 
'*  I  take  it  that  it  is  quite  clear  that  the 
principle  established  by  the  cases  is  this — 
to  taJce  an  illustration.  If  you  are  rating  a 
house  let  furnished,  you  would  ascertain 
how  much  was  paid  in  respect  of  the  furni- 
ture and  things  in  no  way  forming  part  of 
the  rateable  premises,  and  deducting  that 
from  the  rent  paid  for  the  furnished  house, 
the  remainder  would  be  the  rent  given  for 
the  house  itself  for  which  it  would  be  rate- 
able. The  question  would  then  arise,  what 
are  the  things  for  which  ;^ou  are  to  make 
an  allowance  and  deduction,  whether  they 
are  in  themselves  part  of  the  premises,  or 
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are,  like  the  furniture,  not  part  of  the  pre- 
mises." Here  the  deduction  of  the  rent 
paid  for  the  machines  is  not  made  at  all  by 
the  recorder.  [He  referred  to  the  judgment 
of  Channell,  J.,  in  Crockett  and  Jones  v. 
Northampton  Union  (1902),  72  L.  J.  K.  B. 
320,  where  the  Tyne  JBoiler  Works  v.  Long- 
benton  (1886),  18  Q.  B.  D.  81,  was  explained. 
He  also  cited  Chidleyv,  West  Ham  (1874), 
39  J.  P.  310,  where  Blackburn,  J.,  said : 
"  I  am  not  prepared  to  say  that  the  various 
articles  described  in  the  present  case  may 
not  be  taken  into  account  as  enhancing  the 
value  of  the  premises,  but  the  question  is 
not  asked,  ancl  we  are  only  to  say  whether 
the  things  are  rateable,"  and  he  held  they 
were  not  rateable,  so  that  a  thing  which  is 
not  rateable  may  yet  betaken  into  account.] 
The  recorder  here  has  rated  the  machines, 
and  not  merely  taken  them  into  account. 

Scott  FoXy  K.C.,  and  Jeeves,  for  the  respon- 
dents, were  not  called  on. 

Alvebstone,  L.C.  J.— We  need  not  trouble 
you,  Mr.  Scott  Fox,  The  ultimate  boiling 
down  of  this  case  has  come  to  a  point 
to  which  I  ventured  to  suggest  it  would 
come  when  the  case  was  originallv  argued 
before  us,  and  we  were  urged,  with  his  usual 
great  ability,  energy,  and  clearness,  by  Mr. 
liyde  to  have  the  case  re-stated  on  the 
ground  that  the  recorder  may  have  meant 
something  else.  Now  that  wc  have  got  the 
final  decision  of  the  recorder,  Mr.  Ryde,  not 
asking  it  to  be  re-stated,  says  still  the 
recorder  meant  something  else.  I  wish 
to  bring  back  to  mind  wnat  the  recorder 
said  on  the  first  re-statement.    I  need  not 

So  further  back  than  that.  He  said :  "  I 
esire  to  add  that  what  I  meant,  and  what 
I  thought  I  had  expressed,  was  that  the 
proper  basis  of  assessment  is  the  rent  which 
a  hypothetical  tenant  would  give  for  the 
premises  already  equipped  with  the  neces- 
sary machinery  as  included  in  the  demise— 
a  rent  which  would  be  something  more  than 
the  rent  which  would  be  given  for  the  bare 
premises  without  the  machinery.  The  value 
of  the  machinery  was  only  taken  by  me  into 
account  as  enhancing  to  some  degree  the 
rent  of  the  premises,  and  I  have  put  no 
separate  rent  or  value  on  the  machinery  as 
such."  Well,  to  my  mind,  less  critical,  per- 
haps, than  one  of  my  brothera,  that  was 
abundantly  clear,  but  Mr.  Ryde  persuaded 
me,  at  any  rate,  and  perhaps  more  than  one 
member  of  the  court,  that  it  was  open  to 
ambiguity.  Accordingly  it  went  back  again, 
and  now  this  is  the  answer :  "  I  held  that  on 
inquiring  what  was  the    gross   estimated 
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rental  and  the  rateable  value  the  basis  of 
the  problem  was  to  ascertain  what  was  the 
rent  which  a  hypothetical  tenant  would  give 
for  the  engineering  works  as  a  combination 
of  land,  buildings,  and  scheduled  machines 
on  a  demise  which  included  the  right  to  use 
the  scheduled  machines."  I  stop  there  be- 
cause Mr.  Hyde  has  said  that  shows  there  is 
no  difference  between  machinery  and  build- 
ings. There  is  no  difference  from  the  point 
of  view  of  rateability.     There  is  a  very 

great  difference  from  the  point  of  view  of 
ow  you  are  to  estimate  the  machinery,  and 
it  does  not  do  justice  quite  to  the  learned 
recorder's  statement  to  stop  at  those  words 
and  to  assume  that  that  is  all  that  he  has 
said.  **  That  is  to  say,"  he  goes  on,  "  on  the 
assumption  that  the  hyi)othetical  tenant 
would  get  as  part  of  the  consideration  for 
the  hypothetical  rent  the  ri^ht  to  use  such 
machines  upon  his  premises  during  his 
tenancy,  and  that  in  this  way  the  scheduled 
machines  were  properly  being  taken  into 
account  as  enhancing  the  rental  and  rate- 
able value  of  the  freehold.  I  also  held  that 
the  value  of  the  user  of  the  machinery  was 
not  necessarily  to  be  arrived  at  by  taking 
the  cost  or  value  of  the  machinery  and 
puttinc  a  percentage  on  such  value  as  had 
been  done  by  the  respondent's  valuers." 
Now  I  understand  that  to  be  an  enuncia- 
tion, not  of  what  Mr.  Byde  says,  that  he  has 
rated  the  machinery,  but  that  he  has  taken 
the  machinery  into  account— its  presence 
there— as  enhancing  the  rateable  value. 
Now,  is  that  right  or  is  that  wrong]  I 
cannot  give  judgment  ui)on  it  without  re- 
peating as  briefly  as  I  possibly  can  for  the 
second  or  third  time  what  I  believe  the  true 
view  on  this  matter  to  be.  It  must  be 
remembered  that  this  question  has  always 
arisen  with  regard  to  machinery  which  was 
not  intended  to  be  removed  from  the  pre- 
mises, and  when  this  case  was  flrst  argued 
before  us  Mr.  Scott  Fox  told  us  it  was  agreed 
that  the  machinery  in  question  all  came 
within  the  same  category  as  the  machinery 
which  was  the  subject  of  the  Tyne  Boiler 
Works  Case,  sujnu,  or  Laing  v.  Overseers  of 
Bishop  Weamumth  (1878),  3  Q.  B.  D.  299 ; 
42  J.  P.  309.  Therefore  no  question 
arises  here,  as  Mr.  Ryde  has  tried  to  make 
outj  of  the  rating  of  mere  chattels.  Now,  is 
it  right  to  t^ke  into  account  the  presence  of 
that  machinery  as  enhancing  the  value 
where  that  machinery  is  going  to  remain 
during  the  whole  term  of  that  demisci 
Now  I  will  not  go  back  to  R,  v.  Lee^  suprOy 
for  a  reason  which  will  be  obvious,  but  the 
very  judge  who  decided  R,  v.  Lee,  supra— s^ 
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most  learned  judge  in  this  respect— viz^ 
Blackbubn,  J.,  when  he  came  to  Chidley  v. 
West  Hamy  supra,  said  distinctly :  "  I  am 
not  prepared  to  say  that  the  various  articles 
described  in  the  present  case  may  not  be 
taken  into  account'  as  enhancing  the  value 
of  the  premises,  but  that  question  is  not 
asked,  and  we  are  only  to  say  whether  the 
things  are  rateable."  Now  Mr.  Ryde,  in 
the  eagerness  of  his  advocacy,  says  ne  can- 
not understand  anybody  understanding  the 
difference  or  knowing  what  the  difference  is. 
It  may  be  difficult  to  apply,  but  Black- 
bubn, J.,  thought  he  saw  tne  difference. 
The  next  important  landmark  in  the  case,  if 
I  may  use  the  expression,  was  Laing  v. 
Overseers  of  Bishop  Weamumth,  supra^ 
which  was  a  deliberate  attempt  by  the 
parish  valuers,  on  the  one  hand,  to  include 
all  machinery,  and  the  representatives  of 
the  owners  to  get  out  of  any  machinery 
being  included  at  all,  and  to  induce  the 
court  to  hold  that  if  it  was  not  affixed  to 
the  freehold  and  merely  rested  by  its  own 
weight  it  was  a  chattel.  The  point  of  that 
case  is  to  be  found  in  paragraph  29  of  the 
statement  of  the  case  m  3  Q.  B^  D.,  where 
it  was  found  that  **  the  whole  of  the  build- 
ings, foundations,  engines,  shaftings,  and 
other  machinery  included  in  the  Appendix 
were  intended  to  be  permanently  used  in 
the  shipbuilding  yard  for  such  purposes. 
I  do  not  read  the  whole  of  the  paragraph. 
Therefore  that  case  pointed  out  that,  for  the 
purpose  of  enhancing  rateable  value,  it  was 
not  the  mere  fact  that  the  machineiy  was  to 
be  there,  but  that  it  was  to  be  machinery 
that,  or  machinery  like  it,  which  would  be» 
if  I  might  use  the  expression,  a  permanent 
equipment.  That  case,  if  I  remember  right, 
did  not  go  to  the  Court  of  Appeal.  That  is 
my  recollection,  but  upon  that  case  being 
decided,  another  very  vigorous  attempt  was 
made  to  try  and  get  a  reversal  of  that 
decision,  and  the  Tpne  Boiler  Works  Case 
was  stated.  Now,  in  consequence  of  what 
has  been  said— and  I  think  it  only  right  to 
point  it  out,  haying  regard  to  the  great 
ability  with  which  Mr.  Ryde  argues  his 
cases — in  consequence  of  what  has  been 
said  to-day,  that  the  Tyne  Boiler  Works 
Case  only  meant  to  rate  things  which  were 
affixed  to  the  freehold,  I  must  call  attention 
to  a  paragraph  of  the  caije.  I  am  reading  at 
p.  82  of  18  Q.  B.  D. :  "It  will  be  seen,  on 
referring  to  the  report  below,  that  some  of 
the  machines  were  not  attached  either  to 
the  soil  or  to  the  building,  but  rested  by 
their  own  weight  on  the  ground"— there 
was  therefore  no  question  about  thase  being 
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attached  to  the  freehold— "or  on  cement  or 
stone  foundations  specially  prepared  for 
them,  while  some  of  the  machines  were 
fixed  as  described  in  the  case.  The  object 
of  the  attachment  of  the  machines  was  to 
steady  them  ;  it  did  steady  them  in  work- 
ing, and  the  method  of  attachment  was 
convenient  when  occasion  arose  for  their 
removal."  Then  it  says  :  '*  The  respondents 
contended  that  the  machinery  and  plant 
were  necessary  to  the  beneficial  occupation 
of  the  premises  as  boiler  works,  that  being 
the  business  to  which  they  were  appro- 
priated, and  that  they  ought  to  be  taKen 
into  consideration  as  enhancing  the  rateable 
value  of  the  premises  to  which  they  were 
attached."  If  I  may  be  allowed  to  say  so, 
those  words  were  taken  from  Black- 
burn, J.'s  judgment  in  the  case  of 
Chidley  v.  West  JJanh,  supra.  We  thought 
that  expression  of  Blackburn,  J.,  would  at 
any  rate  fasten  our  legal  proposition,  and  as 
it  turned  out  we  were  successful.  Then 
when  that  case  came  before  Lord  Esher  it 
was  strenuously  argued,  as  it  has  been  to- 
day, that  it  must  be  attached  to  the  free- 
hold, and  Lord  Esher,  in  the  passage 
which  I  have  read  from  his  judgment, 
would  not  have  anything  to  do  with  the 
attachment  argument,  but  said  that  the 
rule  was  that  things  which  are  on  the 
premises  to  be  rated,  and  are  there  for  the 
purpose  of  making  and  do  make  the  pre- 
mises fit  as  premises  for  the  particular  pur- 
pose for  which  they  are  used,  are  to  be 
taken  into  account  in  ascertaining  the  rate- 
able value  of  such  premises,  and  he  calls 
attention  to  Chidley  v.  West  Hani,  sujrra^  as 
being  the  case  which  had  recognised  the 
doctrine  he  was  enunciating  in  the  Court  of 
Appeal.  Now  I  will  not  refer  again  to  my 
own  judgment  in  the  case  of  Crockett  v, 
Nortnampton  Unions  supraf  which  was  an 
attempt,  however  imperfect,  to  express  the 
same  view  in  my  own  way,  but  when  you  find 
a  skilled  recorder  saving  distinctly,  **  I  have 
not  rated  this  machinery  as  such,"  that  is 
what  he  says  distinctly  in  terms  in  his 
second  finding,  because  he  says  **  the  value 
of  the  machinery  was  only  taken  into 
account  as  in  some  way  enhancing  the 
rent,  and  I  put  no  separate  value  on  the 
machinery  as  such."  When  you  find  him 
saying  that,  when  you  find  him  further 
stating  that  he  has  only  considered  the 
value  of  the  machinery  as  enhancing  the 
rent,  it,  at  any  rate,  is  a  statement  that  he 
has  attempted  to  solve  the  proposition 
which  Lord  Esher  said  was  the  proper 
proposition.      I    cannot    accede    to    this 
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argument  merely  because,  however  experi- 
enced Mr.  Bpde  is,  he  has  told  us  no  mortal 
man  could  solve  the  problem,  but  someone 
has  to  do  it  I  come  to  the  conclusion  that 
Mr.  TiNDAL  Atkinson,  the  recorder,  in  his 
re-statement  has  made  it  perfectly  clear,  as 
I  thought  it  was  when  tne  case  was  first 
opened,  that  he  has  merely  regarded  the 
presence  of  the  machinery  there  and  its 
value  as  an  element  which  would  lesid  a 
tenant  to  pay  more  for  the  combined 
rateable  value,  that  is  to  say,  the  land  and 
buildings  and  the  right  enhancing  the  value 
of  the  premiss  which  would  not  have  been 
enhanced  had  the  machinery  not  been  in 
the  place  at  all.  I  therefore  come  to  the 
conclusion  that  the  learned  recorder  was 
quite  right,  and  the  objection  taken  to  his 
finding  fails.  I  think  the  respondents  are 
entitled  to  succeed. 

Kennedy,  J.—I  am  of  opinion  that  the 
case  is  covered  by  the  aecision  of  the 
Court  of  Appeal  in  the  Tyne  Boiler 
Works  Case. 

Ridley,  J.— So  am  I.  I  think  the  case 
is  covered  by  the  decision  in  the  Tvne 
Boiler  Works  Case  which  my  lord  nas 
mentioned.  I  do  not  therefore  see  any 
means  of  coming  to  any  other  conclusion 
than  that  our  judgment  ought  to  be  for  the 
respondents. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Vincent  <fe 
Vincent  (for  Day  &  Yewdall),  Leeds. 

Solicitors  for  the  respondents  :  Pitman  & 
Sons  (for  Elmsley,  Son  &  Smith),  Leeds. 
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April  17,  1905. 

Mayor,  etc.,  of  Liverpool  v.  West 
Derby  Union. 

Poor  rate  —  Assessment  —  Free  library  — 
Land  belonging  to  society  for  purposes 
of  science,  literature,  or  fine  arts  — 
Scientific  Societies  Act,  1843  (6  k 
7  Vict  c.  36),  s.  1. 

A  free  library  owned  and  occupied  by  the 
municipal  corporation  through  a 
library  committee  is  not  exempt  from 
being  rated,  either  on  the  ground  that 
there  is  no  beneficial  occupation,  or  that 
it  is  land  owned  by  a  society  for  the 
purposes  of  science,  literature,  or  the 
fine  arts  under  s.  I  of  the  Scientific 
Societies  Act,  1843  (6  <fc  7  Vict.  c.  36). 

Case  stated  hy  the  recorder  of  the  quarter 
sessions  of  the  city  of  Liverpool. 

The  appellants,  the  Liverpool  Corpora- 
tion, were  rated  as  occupiers  of  premises 
situated  in  Hcton  Road,  Wavertree,  Liver- 
pool, and  consisting  of  a  free  library,  at 
£300  gross  and  £255  net  rateable  value. 
The  rate,  hy  consent,  stood  confirmed  by 
quarter  sessions,  subject  to  this  case. 

The  premises  in  question  were  opened  as 
a  free  library  on  May  12th,  1903,  and  were 
placed  under  the  control  of  the  libraries 
and  museums  committee  by  the  appellants, 
acting  under  the  orovisions  of  the  Liver- 
pool Library  and  Museums  Act,  1852,  the 
Liverpool  Improvement  Act,  1867,  the 
Liverpool  Corporation  Act,  1889,  s.  7,  the 
Local  Government  Board  Provisional  Order 
Confirmation  (No.  10)  Act,  1895,  s.  2,  and 
the  Liverpool  Corporation  Act,  1900,  s.  30. 

By  the  Liverpool  Library  and  Museums 
Act,  1852,  it  was  provided  as  follows  : 

'*  1.  The  council  shall  establish  and  main- 
tain a  public  library  and  museum  with  a 
gallery  of  arts  and  mav  receive  gifts  and 
make  purchases  of  books  maps  plans 
pictures  drawings  engravings  sculptures 
specimens  of  art  or  science  or  other  articles 
which  they  may  deem  suitable  and  proper 
to  be  deposited  therein  and  shall  provide 
and  appropriate  a  proper  and  sufficient  site 
and  Duilaings  for  such  public  library 
museum  and  gallery  of  arts  and  may  from 
332 
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time  to  time  extend  or  change  such  site 
and  if  necessary  for  any  of  the  purposes 
aforesaid  may  purchase  or  lease  tanas  or 
buildings  and  from  time  to  time  erect 
change  or  alter  and  extend  building  and 
shall  maintain  and  keep  such  buildings  in 
good  repair. 

"2.  If  at  any  time  hereafter  land  pur- 
chased under  the  powers  of  this  Act  snail 
not  be  required  for  the  purposes  of  this  Act 
it  shall  be  lawful  for  the  council  to  sell  or 
let  or  lease  such  land  and  the  purchase- 
money  which  shall  be  paid  for  any  land 
which  shall  be  so  sold  shall  be  applied  in 
the  purchase  of  other  lands  for  the  purposes 
of  this  Act  or  in  discharging  any  principal 
due  on  mortgage  from  the  council  unaer 
the  powers  of  this  Act  or  in  effecting 
improvements  of  a  permanent  nature  upon 
the  land  or  buildings  being  for  the  time 
vested  in  the  mayor  aldermen  and  bur- 
gesses under  the  powers  of  this  Act  or  in 
purchasing  books  sculptures  specimens  of 
art  or  science  or  of  natural  history  to  be 
deposited  in  the  museum  library  or  gallery 
of  arts  to  be  established  under  the  pro- 
visions of  this  Act  and  the  rent  to  be 
received  by  virtue  of  anjr  such  lease  shall 
from  time  to  time  be  disposed  of  in  like 
manner  as  the  rates  by  this  Act  authorised 
to  be  levied  may  be  disposed  of  and  in  aid 
of  such  rates. 

"3.  The  council  may  from  time  to  time 
appoint  a  committee  of  their  own  body  to 
be  called  the  'library  and  museum  com- 
mittee' and  may  delegate  and  give  to  such 
committee  all  and  every  such  powers  and 
instructions  in  relation  to  the  purposes  of 
this  Act  as  the  council  may  deem  proper 
and  such  committee  may  at  anv  time  be 
dissolved  by  the  council  provided  that  the 
proceedings  of  such  committee  shall  be 
submitted  to  the  council  for  confirmation 
or  rejection  thereof  Provided  also  that  it 
shall  be  lawful  for  the  council  at  its  dis- 
cretion but  not  otherwise  to  add  to  such 
committee  as  members  thereof  such  number 
of  persons  not  being  members  of  the  council 
as  the  council  mav  think  fit 

"  4.  The  council  shall  from  time  to  time 
purchase  and  provide  such  fuel  lighting 
fixtures  furniture  and  other  things  proper 
for  the  convenient  use  and  enjoyment  of 
the  library  museum  and  gallery  of  arts 
respectively  and  appoint  and  from  time  to 
time  remove  such  officers  and  servants  with 
such  salaries  and  remunerations  and  make 
such  rules  and  relations  for  the  safety 
and  use  of  the  said  library  museum  and 
gallery  of  arts  and  for  the  admissipn  of      ^ 
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visitors  and  others  as  to  the  couDcil  shall 
seem  fit 

"  5.  Subject  to  the  provisions  hereinafter 
contained  and  applicable  to  the  Derby 
Museum  the  public  library  museum  and 
gallery  of  arts  and  the  promises  from  time 
to  time  used  for  the  purposes  thereof  and 
all  articles  and  specimens  therein  shall  be 
vested  in  and  held  upon  trust  by  the  mayor 
aldermen  and  burgesses  and  shall  be 
managed  by  the  council  and  shall  at  all 
times  be  kept  in  fit  and  proper  order  for 
the  benefit  of  the  inhabitants  of  the  borough 
of  Liverpool  and  neighbourhood  thereof 
and  others  resorting  thereto  Provided 
always  that  subject  as  aforesaid  the  council 
may  from  time  to  time  as  occasion  may 
require  and  as  to  them  may  seem  expedient 
and  proper  sell  or  exchange  any  articles  or 
specimens  which  may  have  been  purchased 
by  them  for  the  said  public  library  museum 
or  gallery  of  arts  but  the  money  arising 
from  any  such  sale  shall  be  applied  in  the 
Durchase  of  other  articles  or  specimens  and 
for  no  other  use  or  purpose  whatsoever. 

"  6.  The  admission  to  the  public  library, 
museum  or  gallery  of  arta  to  oe  established 
under  the  provisions  of  this  Act  shall  be 
free  of  charge." 

By  s.  18  of  the  same  Act,  power  was  given 
to  the  appellants  to  levy  a  library  and 
museum  rate  for  the  purpose  of  defraying 
the  expenses  incidental  to  or  necessary  for 
carrying  into  effect  the  objects  and  purposes 
of  the  Act 

By  s.  67  of  the  Liverpool  Improvement 
Act,  1867,  it  was  provided  as  follows  :  "  The 
corporation  from  time  to  time  mav  make 
alter  or  repeal  and  may  enforce  byelaws 
for  all  or  any  of  the  purposes  following  and 
all  matters  incidental  to  or  accessory  thereto, 
that  is  to  sav — 

"(a)  for  the  management  and  regulation 
of  their  public  library  museum  and  gallery 
of  arts  from  time  to  time  erected  under  the 
Library  Act  of  1852  and  the  Improvement 
Act  1856  and  this  Act  respectively  f 

"(b)  for  the  regulation  of  the  persons 
from  time  to  time  resorting  to  the  public 
library  museum  and  gallery  of  arts. 

Section  58.— "All  byelaws  made  under 
this  Act  shall  be  made  confirmed  and  pub- 
lished in  like  manner  as  byelaws  are  by  the 
Improvement  Act  1842  directed  to  be  con- 
firmed and  published. 

Section  59. — "  Every  person  who  offends 
against  any  byelaw  made  under  this  Act 
snaU  for  every  such  offence  forfeit  a  sum 
not  exceeding  forty  shillings." 

By  8.  7  of  tne  Liverpool  Corporation  Act, 
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1889,  the  appellants  were  empowered  from 
time  to  time  to  establish  and  maintain 
lending  libraries  and  reading  rooms  within 
the  city,  and  such  establishment  and  main- 
tenance were  to  be  deemed  to  be  within 
the  powers  enforced  by  the  Liverpool 
Library  and  Museum  Act,  1852,  for  the 
establishment  and  maintenance  of  a  public 
library,  and  all  the  provisions  of  that  Act 
were,  so  far  as  the  same  were  applicable,  to 
apply  accordingly. 

The  premises  were  established  by  the 
appellants  as  a  public  library  under  the 
above  powers,  ana  used  by  the  public  under 
regulations  made  by  the  appellants.  They 
were  open  to  the  public  during  the  appointed 
hours  without  charge  or  hindrance  except  as 
shown  in  the  regulations.  The  appellants 
from  time  to  time  appointed  a  committee 
under  the  Liverpool  Lioraries  and  Museums 
Act,  1852,  and  delected  to  that  committee 
the  powers  set  out  in  the  resolution  herein- 
after mentioned.  The  committee  were  ap 
pointed  annually,  and  the  exercise  of  the 
powers  delegated  to  them  was  subject  to 
confirmation  or  rejection  by  the  appellants. 
The  committee  consisted  in  part  of  members 
of  the  council  and  in  part  of  persons  not 
members  of  the  council. 

The  committee  were  invested  with  the 
control  and  management  of  all  the  public 
libraries  in  Liverpool,  including  the  premises 
in  question.  Tne  tupd  available  to  the 
appellants  and  the  committee  for  the  main- 
tenance of  the  libraries  was  at  the  time  in 
question  derived  from  the  following  sources: 
(1)  A  library  and  museum  rate  of  l^d  in 
the  £  collected  with  the  poor  rate.  The 
money  raised  by  the  said  rate  can  only  be 
used  for  the  purposes,  or  some  of  them, 
which  the  committee  is  appointed  to  manage 
and  control.  (2)  A  contribution  of  £250  per 
annum  from  tne  Liverpool  Education  Com- 
mittee, being  part  of  the  annual  grant  made 
by  the  Imperial  Exchequer  out  of  the  pro- 
ceeds of  national  taxes  to  that  committee, 
and  allocated  by  them  to  the  libraries  and 
museums  committee  for  the  purchase  of 
technical  books.  This  contribution  might, 
if  the  technical  instruction  committee  so 
decided,  have  been  allocated  and  used 
for  other  technical  instruction  purposes. 
(3)  Moneys  derived  from  fees  paid  by  the 
public  for  admission  to  lectures  given  on 
premises  other  than  those  in  c||uestion 
arranged  and  controlled  by  the  libraries 
and  museums  committee.  (4)  Moneys 
derived  from  fines  imposed  under  the  rules 
and  regulations  in  respect  of  books  kept 
beyond  the  allowed  period.    In  addition  to     p 
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the  booka,  newspapers,  and  other  publica- 
tions purchased  out  of  the  said  fund,  the 
appellants  received  gifts  of  books  and 
reports  of  societies  from  various  sources. 
AH  accounts  and  expenses  incurred  by  the 
committee  were  examined  and  certified  by 
them  and  paid  by  the  city  treasurer  and 
debited  to  the  saia  fund. 

The  libraries  and  museums  committee 
appointed  two  librarians  and  certain  atten- 
dants to  clean  and  keep  order  on  the  pre- 
mises. The  books  bought  for  the  library 
were  purchased  by  the  committee,  who  also 
had  the  custody  and  management  of  its 
affairs  and  of  the  premises,  subject  to  con- 
firmation or  rejection  of  their  proceedings 
by  the  council  as  required  by  the  Act  of 
1852. 

No  person  resides  on  the  premises.  Books, 
furniture,  and  effects  belonging  to  the  cor- 
poration and  held  for  the  purposes  of  the 
library  were  always  upon  the  premises.  The 
premises  were  in  the  care  of  the  librarians 
and  servants,  and  open  to  the  public  from 
9  a.m.  to  9.30  p.m. 

Nothing  is  received  by  the  appellants  or 
by  any  one  in  respect  of  the  use  of  the 

E remises  or  the    contents   except   certain 
nes  for  detaining  books  contrary  to  the 
regulations. 

The  premises  consist  of  a  general  reading- 
room  for  men,  a  reading-room  for  boys,  and 
a  reading-room  for  women,  and  contained 
some  8,000  volumes  of  books  and  also 
current  magazines,  newspapers,  and  direc- 
tories. Books  and  i^apers  could  be  read  on 
the  premises,  or,  subject  to  the  regulations, 
books  could  be  taken  to  be  read  outside  by 
members  of  the  public  whose  respectability 
was  certified  by  two  Liverpool  ratepayers. 
In  the  reading-rooms  books,  newspapers, 
magazines,  and  directories  might  be  read 
and  consulted.  The  reading-rooms  were 
largely  used  by  the  public  for  reading  news- 
papers and  periodicals  of  the  lighter  kind  as 
well  as  for  reading  books.  They  were  also 
used  by  ladies  for  reading  ladies'  periodicals 
and  by  children  for  looking  at  children's 
picture-books.  A  minority  only  of  those 
using  the  reading-rooms  did   so    for   the 

Surpose  of  reading  books   or   periodicals 
evoted  to  more  serious  literature  or  science 
or  fine  arts. 

The  committee  in  1899  applied  under  the 
Scientific  and  Literary  Societies  Act,  1843, 
for  a  certificate  of  exemption  of  the  lands 
and  buildings  occupied  oy  them  or  under 
their  control  from  payment  of  rates,  and  on 
November  24th,  1899,  a  certificate  of  ex- 
emption was  granted.    That  certificate  was 
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duly  enrolled  at  the  quarter  sessions  for  the 
city. 

It  was  contended  for  the  Mipellanta  that 
they  were  not  the  occupiers  of  the  premises, 
and  that  there  was  no  rateable  occupation 
either  by  the  appellants  or  by  the  com- 
mittee, and  that,  if  the  committee  were  m 
such  occupation  as  would  otherwise  have 
made  them  rateable  to  the  relief  of  the  poor, 
they  were  by  reason  of  the  Scientific  and 
Literary  Societies  Act,  1843,  exempt  from 
being  rated. 

The  questions  for  the  court  are:  (1)  Were 
the  appellants  in  occupation  of  the  premises^ 

(2)  Were  the  libraries  and  museums  com- 
mittee  in    occupation    of    the    premises? 

(3)  Were  the  premises  in  the  rateable  occu- 
pation of  the  appellants  or  the  libraries  and 
museums  committee  ]  (4)  If  the  appellants 
were  in  rateable  occupation  of  the  premises, 
were  they  exempt  from  rating  by  reason  of 
the  Scientific  and  Literary  Societies  Act, 
1843,  and  the  certificate  ]  (5)  If  the 
libraries  and  museums  committee  were  in 
rateable  occupation,  had  thev  become  ex- 
empt from  rating  by  reason  of  the  last-men- 
tioned Act  and  certificate  1 

Carver,  K.C.  (with  him  F.  E.  Smith),  for 
the  appellants.  —  The  question  here  is 
whether  the  public  library  of  the  city  of 
Liverj)ool,  which  is  mana^ged  by  a  library 
committee  of  the  corporation,  is  liable  to  be 
rated.  In  the  first  place,  there  is  no  occu- 
pation of  this  library  by  the  corporation. 
If  anyone  is  the  occupier  at  all,  it  is  the 
public,  and  the  public  cannot  be  rated.  In 
the  case  of  Brockwell  Park,  reported  as 
Lambeth  Overseers  v.  London  County  Coun- 
cil, [1897]  A.  C.  625 ;  61  J.  P.  680,  it  was 
held  that  a  park  which  was  dedicated  to 
the  use  of  the  public,  though  managed  by 
the  London  County  Council,  was  not  rate- 
able, as  there  was  no  occupation  except  by 
the  public  ;  that  is  precisely  in  point  nere, 
as  is  the  case  of  Hare  v.  Overseers  oj  Putney 
(1881),  7  Q.  B.  D.  223;  4lJ.  P.  100.  where 
the  same  principle  was  applied  to  the  case 
of  Putney  bridge.  Even  if  there  was  occu- 
pation by  the  corporation,  there  was  no 
beneficial  occupation  {E,  v.  St  Pancras 
(1877),  2  a  B.  D.  581;  41  J.  P.  662; 
Crowther  Smith  v.  New  Forest  Union 
(1890),  54  J.  P.  324).  Secondly,  this  library 
is  exempt,  as  being  the  propertjr  of  the 
library  committee  of  the  corpowition,  who 
are  a  society  instituted  to  niaintain  thia 
library  for  the  purposes  of  science,  litera- 
ture, and  the  tine  arts  (Mayor  of  Man- 
chester  v.   McAdam,   [1896]   A.    C.    WO^^Tp 
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Voluntary  contributions  are  given  to  sup- 
port it,  both  in  money  and  presents  of 
books. 

Marthally  K.C.  (with  him  F,  A,  Greer), 
for  the  respondents. — The  cases  of  Hare  v. 
Putney  OverseerSj  supra,  and  Lambeth 
Overseers  v.  London  County  Cotmcil,  supra, 
do  not  apply  to  the  case  of  a  library.  The 
land  and  buildings  which  house  the  books 
are  quite  different  in  their  nature  to  a  park 
or  a  bridge.  The  land  and  buildings  are 
capable  of  being  beneficially  occupied  by 
someone  else  if  the  library  should  be  moved, 
the  bridge  and  the  park  were  entirely  in  the 
occupation  of  the  public  and  are  bound  to 
always  remain  so,  hence  there  can  be  no 
beneficial  occupation  of  them  by  anyone. 
The  fact  that  the  library  is  for  the  use  of 
the  public  is  no  argument  for  its  exemption 
from  beinff  ratedf  since  the  decision  in 
Jones  V.  Mersey  Bocks  (1865),  11  H.  L.  C. 
443.  A  board  school  is  a  building  to  be 
used  for  the  education  of  the  children  of  the 

rublic,  but  is  not  exempt  from  being  rated 
West  Bromwich  School  Board  v.  Overseers 
of  West  Bromwich  (1884),  13  Q.  B.  D.  929  : 
48  J.  P.  818),  and  pumping  stations  for 
dealing  with  sewage  (London  County 
Council  V.  Frith  and  West  Ham^  [1893] 
A.  C.  562 ;  67  J.  P.  821).  As  to  the  second 
point,  the  library  committee  are  not  the 
occupiers  of  this  library,  the  real  owners  and 
occupiers  are  the  Corporation  of  Liverpool 
and  not  the  committee  appointed  by  them. 
The  committee  has  to  obtain  the  sanction 
and  ratification  of  their  proceedings  by  the 
corporation.  [They  referred  to  Leicester 
Water  Works  Co,  v.  Nuttall  (1878), 
4  Q.  B.  D.  18  ;  43  J.  P.  207.]  The  building 
is  the  property  of  the  coriK)ration,  and  it 
cannot  be  suggested  that  they  are  a 
"society  instituted  for  the  purposes  of 
science,  literature  or  the  fine  arts.  More- 
over, tne  institution  must  be  supjiorted 
wholly  or  in  part  by  annual  voluntary  con- 
tributions. The  mere  fact  of  a  person 
giving  an  occasional  donation  or  presents  of 
books  will  not  satisfy  that  condition.  A 
restding  room  was  not  exempt  from  being 
rated  {Russell  Institution  v.  St.  Giles-in-the 
Fields  and  St.  George^ s,  Bloomsbury  (1854), 
3  E.  &  B.  416). 

Kennedy,  J. — I  am  sure  we  both  feel, 
while  I  am  only  going  to  express  my  own 
judgment,  very  much  indebted  to  the 
learned  counsel  on  both  sides  for  the  great 
assistance  they  have  given  us  in  this  case, 
and  the  great  pains  they  have  taken  to 
present  as  they  have  done,  in  the  most  lucid 
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manner,  their  views  to  the  court.  I  have 
come  to  the  conclusion  myself,  though  I 
quite  appreciate  Mr.  Carver^s  arguments, 
and  the  force  of  them^  that  there  is  no 
ground  for  the  exeniption  of  this  public 
library  from  rating.  1  do  not  propose  to  go 
into  the  cases  one  by  one,  because  the/ have 
already  been  so  fully  dealt  with  and  cora- 
niented  on  by  Mr.  Carver  in  the  course  of 
his    very   valuable   argument.       But   the 

Position  as  it  seems  to  me  is  this — here  is  a 
uilding,  with  its  furniture  and  its  fittings, 
with  its  rules  and  regulations,  and  the  land 
on  which  it  stands,  that  is  unquestionably 
controlled  by  the  Corporation  of  Liverpool, 
acting  through  the  committee,  which  partly 
consists  of  actual  members  of  the  corpora- 
tion and  partly  of  persons  appointed  by  the 
corporation  from  elsewhere,  not  actual 
members  of  the  corjKjrate  body  of  the  town. 
The  committee  merely  act,  as  it  seems  to 
me,  taking  the  true  interpretation  of  these 
various  statutory  provisions  and  reading 
them  together,  as  persons  who  control  and 
manage,  practically  just  like  any  other  com- 
mittee appointed  oy  the  corporation,  really 
as  a  sort  of  department  for  the  purpose  of 
administration  in  the  matter  of  public 
libraries.  That  bein^  so,  the  corporation  do 
a  number  of  acts  which  would  naturally  be 
the  acts  of  those  who  are  for  the  time  being 
occupiers,  Mr.  Carver  says,  quite  truly, 
that  there  are  two  arguments  in  the  Brock- 
well  Park  Case,  which  are  treated  by  the 
Lord  Chancellor  and  Lord  Herschell, 
both  of  them  great  authorities,  as  distinct. 
They  decided  there  against  the  rateability. 
No  doubt  one  of  them  inverted  the  order  of 
the  arguments,  but  the  one  argument  is 
that  there  is  really  no  occupation  at  all,  and 
the  other  is  that  under  the  circumstances 
there  is  no  beneficial  occupation.  In  a 
sense  it  is  clear  that  those  two  views  are 
distinct  views,  but  I  do  not  think,  in  spite 
of  what  I  have  heard,  that  you  can,  in  con- 
sidering either  of  them,  leave  out  of  sight 
the  subject-matter,  if  I  may  call  it  so,  of  the 
rate,  namely,  the  use  of  the  buildings  and 
the  relation  of  the  public  authority  to  those 
buildings.  Now  m  the  Brockwell  Park 
Case  as  in  the  Putney  Bridge  Case  there 
was  under  Parliamentary  authority  a 
property  which  was  for  all  purposes  property 
of  the  public,  and  though,  of  course,  an  Act 
of  Parliament  may  undo  what  a  previous 
Act  of  Parliament  has  done,  yet  until  such 
statutory  alterations  take  place,  Brockwell 
Park  on  the  one  hand  and  Putney  Bridge 
on  the  other,  belong  to  the  public  in  the 
fullest    sense.      In    regard    to    Brockwell     ^ 
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Park,  there  being  both  duties  and  rights  on 
the  iJart  of  the  London  County  Council  to 
manage  it  and  see  that  it  is  properlv  looked 
after,  and  no  doubt  to  provide  for  the  main- 
tenance of  a  staff  there,  it  is  by  the  terms  of 
the  Act  which  enabled  the  London  County 
Council  to  purchase  it,  for  ever  and  all 
times  the  property  of  the  public.  It  seems 
to  me,  therefore,  that  dealing  with  the 
question  of  occupation,  apart  from  the 
question  of  beneficial  occupation — a  point 
so  much  insisted  upon  in  Mr.  Carver^s  argu- 
ment, rightly  insisted  on  and  fairly  insisted 
on — even  with  regard  to  that,  it  seems  to 
me  that  the  character  of  the  property  can- 
not be  left  out  of  sight,  and  that  acts  which 
might  be,  where  you  have  property  clearly 
not  the  property  of  the  controlling  body,  in 
a  sense  treated  as  acts  merely  of  custodians, 
may  none  the  less  be,  where  you  have  got 
property  which  is  really  the  property  of  the 
administering  body,  treated  as  acts  both  in 
the  nature  and  as  evidence  of  an  actual 
occupation.  If  the  property  was  not  theirs 
you  might  treat  them  merely  as  custodians. 
Now  here  these  buildings  are  bought  under 
statutory  authority.  They  happen  to  be 
buildings  bought  by  the  corporation,  but 
they  might  be  buildings  leased  by  the  cor- 
poration. They  have  retained  the  power, 
whenever  this  building  is  not  required,  to 
sell  it  or  to  lease  it  or  to  deal  with  it  as 
they  please,  and  they  retain  a  control  over 
it,  which,  seeing  that  the  property  is  not 
public,  but  theirs,  it  seems  to  me,  is  fairly 
and  properly,  under  those  circumstances, 
referable  to  acts  of  occupation  and  to  the 
character  of  an  occupier.  It  is  true  they 
are  bound  to  use  their  building  for  the 
benefit  of  the  public.  The  council,  first  of 
all  are  to  establish  and  maintain  a  ''public" 
institution,  meaning  of  course  a  library  to 
which  the  public  will  have  access.  Then 
after  the^  intervening  clauses,  s.  5  states, 
that  subject  to  the  provisions  hereinafter 
contained  "  The  public  library  museum  and 
gallery  of  arts  and  premises  used  for  the 
purposes  thereof  and  all  articles  and  speci- 
mens therein  shall  be  vested  in  and  neld 
upon  trust  by  the  mayor  aldermen  and 
burgesses,  and  shall  be  managed  by  the 
council,  and  shall  at  all  times  be  kept  in  fit 
and  proper  order  for  the  benefit  of  the 
inhabitants  of  the  borough  of  Liverpool  and 
the  neighbourhood  thereof  and  others 
resorting  thereto."  That  seems  to  be  a  pro- 
vision which,  as  applied  to  property 
acquired  whether  by  purchase  or  lease  under 
the  powers  of  the  statute,  seems  to  be  justly 
referable  to  the  corporation  as  "  occupiers  *' 
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in  the  legal  sense  of  the  word  and  not 
merely  as  "custodians,"  to  borrow  the 
words  of  the  House  of  Lords  in  the  Brock- 
well  Park  Ca&e,  The  very  fact  that  it  is 
only,  as  far  as  I  know  and  as  far  as  has  been 
citea  to  us,  in  those  two  special  cases  where 
property  is  the  property  of  the  public, 
though  administered  under  statutory  autho- 
rity by  some  public  body,  that  any  exemp- 
tion has  been  made  to  the  liability  to  rates 
of  property  which  public  bodies  may  hold 
witn  statutory  duties  for  the  benefit,  either 
of  the  public  or  portions  of  the  public, 
seems  to  me  to  show  that  the  central  fact 
referred  to  so  often  by  Lord  Halsbury  and 
Lord  Herschell  of  tne  particular  character 
of  the  property  with  which  they  were  deal- 
ing—something of  that  kind  is  required  to 
take  this  case  out  of  a  class  of  cases  which 
has  long  been  well  recognised  where  public 
bodies  are  administering  for  the  purposes 
of  the  public,  an  area  more  or  less  limited, 
administered  for  their  benefit,  be  it  schools 
or  other  institutions,  or  as  in  the  case  of 
the  pumping  stations  at  Erith,  under  public 
authority  for  the  time  being,  using  it  for 
public  purposes  and  using  a  piece  of  land 
and  buildings  thereon  and  machinery  placed 
in  those  buildings.  In  all  those  circum- 
stances, although  the  purpose  is  public  and 
although  the  public  can  require  the  use  of 
those  particular  places  which  are  held  by 
the  public  body  for  those  purposes  and  can 
require  them  to  be  dealt  with  in  accordance 
with  statutory  rules,  they  are  none  the  less 
subject  to  rates.  It  is  property  in  this  ca.se 
which  unquestionably  may,  at  any  time, 
when  it  is  no  lon^r  required  for  purposes 
of  the  Act,  be  sold  or  leased,  or  may  be  the 
subject  of  purchase,  and  the  fact  that  it  is 
not  for  the  time  being  anything  except  a 
place  used,  subject  to  certain  regulations, 
for  the  public,  does  not  appear  to  me  to  be, 
in  itself,  sufiScient  to  take  this  building  out 
of  the  list  of  rateable  buildings  in  respect  of 
the  occupancy  of  the  corporation.  Then  it 
is  suggested,  but  not  pressed  so  much, 
though  of  course  fairly  brought  before  us, 
that  this  place  may  be  exenipt  under  the 
provisions  of  the  Scientific  Societies  Act, 
1843  (6  &  7  Vict.  c.  36),  which  was  an  Act 
to  exempt  from  local  rates,  lands  and  build- 
ings occupied  by  scientific  or  literary 
societies.  I  think  there  are  many  difficul- 
ties, at  any  rate,  more  difiiculties  than  one, 
in  the  way  of  any  such  contention.  In  the 
first  place  (and  that  is  suflScient  for  me),  I 
do  not  see  that  this  particular  society,  if 
you  can  caJl  either  the  corporation  or  the 
committee  in  respect  of  this  library,  museum 
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EDd  rooms  a  society,  or  treat  it  as  a  society, 
bat,  assuming  that,  I  do  not  see  that  it  is 
supported  wholly  or  in  part  by  annual 
voluntary  contributions.  All  that  is  sug- 
gested here  of  voluntary  contributions  are 
possible  gifts  of  books  from  persons  choos- 
ing to  give  books  and  the  £250  a  year  which 
is  received  from  the  educational  authority. 
It  seems  to  me  to  call  the  latter  a  voluntary 
contribution  is  to  do  violence  to  the 
ordinary  meaning  of  lan^age  which  has  an 
ordinary  accepted  meaning,  and  to  treat  a 
gift  of  books  to  an  institution  as  a  voluntary 
contribution  would  hardly  seem  to  me  to 
come  within  the  fair  meaning  of  the  Act. 
Therefore,  there  is  the  difficulty  to  which 
Mr.  Marshall  has  referred,  that  assuming 
you  can  call  either  the  municipal  corpora- 
tion or  the  committee  a  society  instituted 
for  the  purposes  of  science,  literature  and 
the  line  arts  exclusively,  that  would  not 
become  an  institution,  wnich  in  part,  at  any 
rate,  is  not  for  any  one  of  those  three 
purposes,  but  for  the  general  acquisition  of 
that  knowledge  which  it  is  so  pleasant  to 
acquire  through  the  medium  of  a  newspaper 
as  to  what  is  going  on  from  tim4  to  time, 
and  which  is  not  either  for  literary,  scientific 
or  artistic  purposes.  Be  that  as  it  may.  it 
is  sufficient  for  my  view  to  say  that  tnis 
clearly  does  not  fall  as  an  institution  within 
the  meaning  of  this  section.  I  am  of  the 
opinion,  therefore,  that  the  case  ought  to  be 
decided  in  favour  of  the  respondents. 

EiBiiEY,  J. — I  have  come  to  the  same 
conclusion,  and  I  wish  also  to  express  my 
acknowledgments  for  the  arguments  which 
we  have  heard  at  the  Bar  upon  a  question 
of  some  intricacy.  I  have,  nowever,  conae 
to  the  conclusion,  as  I  have  said,  that  this 
rate  ought  to  have  been  maintained.  I 
think  the  premises  in  question— the  here- 
ditaments in  question — are  not  within  the 
meaning  of  the  Brockwdl  Park  Case — the 
case  of  the  Lambeth  Overseers  v.  London 
County  Council,  supra — or  the  PutTiey 
Bridge  decision,  I  think  that,  speaking 
generally,  we  may  regard  those  two  cases  as 
standing  by  themselves,  though  there  is 
another  class  of  property  which  has  been 
put  along  with  them,  namely,  sewers,  which, 
in  one  of  the  cases  which  came  before  the 
court,  were  held  not  to  be  rateable  ;  but  for 
the  present  purposes  I  think  we  may  regard 
those  two  cases  as  constituting  a  class  of 
such  premises  and  such  hereditaments  as 
have  been  held  not  to  be  rateable.  Upon 
the  other  side  there  are  a  long  string  of 
decisions  since  the  case  of  Jones  v.  Mersey 
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Dock  aaid  Harbour  Boards  supra,  which 
was  decided  in  the  House  of  Lords,  under 
which  it  has  been  decided  from  time  to  time 
that,  although  lands  are  held  for  public 
purposes,  they  are  not  on  that  account  not 
rateable.  It  was  held  otherwise  formerly, 
but  since  the  decision  in  Jones  v.  Mersey 
Dock  and  Harbour  Board,  supra,  that  is  the 
law  that  has  been  consistently  follow^. 
When  one  is  asked  to  give  reasons  for  this 
particular  judgment,  I  think  that  the  case 
of  the  Lambeth  Overseers  v.  London  Coimty 
Council,  supra,  is  the  first  and  main  decision 
to  which  we  must  turn.  We  must  look  at 
that  and  see  how  it  was  in  that  case  that 
Brockwell  Park  was  held  to  be  incapable  of 
being  rated.  It  was  for  two  reasons  ;  first 
of  all,  that  there  was  no  occupation  of  it  at 
all  in  anybody ;  and  secondly,  that  if  there 
were  any  occupation  it  was  not  a  beneficial 
occupation.  Brockwell  Park  was  by  statute 
placed  under  the  London  County  Council, 
who  were  under  a  perpetual  obli^tion  to 
maintain  and  preserve  it,  when  theyhad  pur- 
chased it,  as  a  park  for  the  perpetual  use  of 
the  public  for  exercise  and  recreation.  The 
park  itself  and  the  land  was  held  by  them 
under  that  perpetual  obligation.  Thereupon 
it  was  decidea  upon  those  facts,  both  by 
Lord  Halsbury  and  Lord  Herschell,  first 
of  all,  that  there  was  not  a  rateable  occupa- 
tion by  anybody,  because  the  public  was  the 
rateable  occupier  and  nobody  else.  As 
Lord  Halsbury  said:  "I  do  not  think 
there  is  here  a  rateable  occupation  by  any- 
body. The  public  is  not  a  rateable  occu- 
pier," and  I  think  that  that  one  sentence 
disposes  of  the  case.  Lord  Herschell, 
when  he  dealt  with  that  point,  said  also : 
"  Moreover,  taking  this  point  last.  I  am  not 
satisfied  that  the  county  council  are  occu- 
piers of  this  park  for  rating  purposes, 
though  the  legal  possession  no  doubt  is 
vested  in  them.  They  seem  to  me  to  be 
merely  custodians  and  trustees  to  hold  it 
and  manage  it  for  the  use  of  the  public." 
That  is,  in  other  words,  the  same  reason  as 
was  given  by  the  Lord  Chancellor.  Now, 
the  second  reason  that  was  ^iven  was  this  : 
that  if  there  was  an  occupation  at  all,  it  was 
not  an  occupation  which,  as  a  matter  of  law, 
could  be  a  beneficial  one.  That  is  to  say,  as 
I  understand  the  reasoning,  it  was  an  occu- 
pation affecting  the  site,  affecting  the  pre- 
mises, affecting  the  hereditaments  in  ques- 
tion, which  must  be  held  for  the  benefit  of 
the  public.  Therefore,  if  it  was  held  in 
that  way.  as  a  matter  of  law  and  as  a 
matter  of  compulsion,  it  >yas  not  a  thing 
out  of  which  the  occupant,  if  there  was  an     ^ 
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occnpant,  conld  get  anything  without  some 
statute,  which  is  beyond  the  ken  of  the 
judgment,  freeing  him  from  that  obligation. 
For  that  reason  there  ceased  to  be  a  bene- 
ficial occupation.  Now  those  are  the  two 
reasons,  and  they  are  given  at  some  length 
by  both  the  noble  lords  who  gave  judg- 
ment ;  but  Lord  Herschell,  in  giving  his 
judgnient,  distinguished  and  pointed  out 
the  difference  between  the  case  with  which 
he  was  dealing  and  the  Eriih  Casey  with 
regard  to  which  I  must  say  a  word  or  two 
presently.  Perhaps  the  rutney  Bridge 
Case  ought  to  be  mentioned  at  this  point. 
That  was  a  case  which,  as  it  seems  to  me, 
on  the  facts,  cannot  be  distinguished  from 
the  Lambeth  Overseers  v.  London  County 
Coimcily  supra.  It  is  hardly  worth  while 
saying  that,  perhaps,  for  it  is  a  decision  of 
the  House  of  Lords,  but  what  I  wish  to 
point  out  is  this,  that  the  reason  why  they 
are  exactly  alike  is  that  there,  in  the  Putney 
Bridge  Case,  as  in  the  Brockwell  Park  Case, 
there  was  an  obligation  upon  the  Metro- 
politan Board  of  Works  to  hold  the  brid^ 
for  ever  for  the  benefit  of  the  public,  and  it 
was  upon  that  ground  that  in  the  Putney 
Bridge  Com  the  bridge  was  held  not  to  be 
the  subject  of  occupation,  and  therefore  not 
to  be  rateable.  Now  those  are  the  two  cases 
which  I  mentioned  before  as  constituting 
the  authorities  on  the  side  upon  which  Mr. 
Carver  claims  that  his  clients  are  with 
regard  to  those  Questions,  Upon  the  other 
side,  there  are  the  School  Board  Cases  and 
there  is  the  Pumping  Station  Case,  which, 
perhaps,  it  is  most  convenient  to  discuss, 
though  there  are  many  others  besides.  The 
Eritn  Case,  or  the  Pumping  Station  Case, 
was  the  case  which  was  aistingiiished  in  the 
Lambeth  Overseers  v.  London  County  Coun- 
cil, supra,  from  the  decision  with  which  they 
were  dealing,  and  Lord  Herschell  says,  in 
reference  to  that,  that  it  has  no  application, 
because  there  the  land  upon  which  the 
pumping  stations  were  constructed,  and  the 
rateability  of  which  was  in  question,  was 
not  by  statute  dedicated  to  that  use.  It 
was  not  by  statute  dedicated  to  that  use, 
and  it  was  not  affected  by  any  statute  at 
all,  but  there  was  a  duty  on  the  London 
County  Council  to  make  outfall  works 
which  would  get  rid  of  the  sewage,  and  one 
of  those  outfall  works  was,  as  long  as  they 
used  that  method  of  delivering  the  metro- 
politan sewage,  of  necessity  a  pumping 
station.  So  far  the  duty  was  one  to  the 
public.  It  was  on  behalf  of  the  public  that 
the  thing  had  to  be  done,  but  there  was  no 
statute  which  dedicated  the  pumping  station 
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to  that  use,  but  there  was  a  statute  dedi- 
cating Brockwell  Park  to  the  public  use. 
The  London  County  Council  could  place 
their  pumping  stations  where  they,  pleased. 
They  could  not  take  away  Brockwell  Park 
and  place  it  where  they  pleased.  They 
could  remove  the  pumping  stations  else- 
where at  any  time  if  they  thought  fit,  or 
dispose  of  them  altogether  if  they  adopted 
some  other  method  of  dealing  with  the 
sewage,  and  could  sell  one  or  let  the  land  to 
a  tenant^  because  the  use  of  it  would  be 
unrestricted.  There  is  the  distinction 
which  existed  between  the  two  cases.  I 
do  not  say  that  the  case  of  the  pumping 
station  is  precisely  similar  to  that  with 
which  we  have  now  to  deal,  but  my  dis- 
tinction between  them  is  this,  that  though 
there  was  no  statute  dedicating  the  sites  of 
the  pumping  stations  to  the  public  any 
more  than  there  is  here  a  statute  dedicating 
the  site  of  these  buildings  to  the  public,  it 
is  not  true  to  say  that  because  the  London 
County  Council  could  do  away  with  the 
pumping  station  when  they  pleased,  that 
the  corporation  of  Liverpool  could  do  so 
also  as  regards  this  free  library,  for  it  is 
part  of  the  obligation  upon  them  that  they 
should  continue  this  work — that  there 
should  be  a  library  for  the  benefit  of  the 
public  so  long  as  it  is  required.  It  is  not  a 
case  in  which  they  can,  by  adopting  another 
method  of  the  benefiting  the  public  or 
carrying  out  the  duty  which  is  entrusted  to 
them,  get  rid  of  that  which  they  are  now 
doing.  But  that  does  not  seem  to  me  to  be 
a  material  distinction.  I  think  the  distinc' 
tion  here  is  that  there  is  no  statute  dedi< 
eating  the  site  to  the  use  of  the  public  the 
same  as  in  the  Pumping  Station  Case. 
Now  I  must  refer  to  that  case  in  order  to 
point  to  some  observations  which  occur  to 
me  to  carry  out  the  distinction  I  have  been 
endeavouring  to  make.  It  is  a  case  in 
which,  in  the  judgment  of  the  House  of 
Lords,  a  great  many  authorities  are  cited, 
and  one  of  them  is  the  School  Board  for 
London  Case,  which  has  been  reported  in 
13  Q.  B.  D.,  p.  492.  In  giving  judgment, 
that  case  is  quoted  by  Lord  Herschbll, 
who  gave  judgment  in  that  case  also,  and 
he  says,  in  referring  to  it,  that  the  rate- 
ability  of  the  school  depends  upon  much 
the  same  considerations — not  in  words  as  the 
case  with  which  he  was  dealing,  but  using 
the  same  words  as  he  did  afterwards  from 
the  Erith  Ca.se  when  he  was  giving  judg- 
ment in  the  Brockwell  Park  Ocmc— that 
they  were  liable  to  be  rated,  although  the 
premises  in  question  were  used  for  nnUic  j 
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purposes,  and  he  quoted  Bowen,  L.J.'s 
judgment,  who  dealt  with  that  subject  in 
giving  the  judgnient  of  the  Court  of  Appeal, 
and  he  says  this  :  "  Bowen,  L.  J.,  said  :  *  I 
will  assume  that  in  the  hands  of  the  school 
board  it  is  not  capable  of  being  beneficially 
occupied,  but  we  must  consider  whether  it 
is  capable  of  being  beneficially  occupied  in 
the  hands  of  any  other  person.  If  tand  is 
by  law  struck  with  sterility  when  in  any 
and  everybody's  hands  so  that  no  )>rofit  can 
b^  derived  from  the  occupation  of  it,  it  can- 
not be  rated  for  the  relief  of  the  poor,  but 
if  the  school  house  is  not  used  by  the  school 
board  for  any  profitable  purpose  it  by  no 
means  follows  tnat  the  site  of  it  must  be 
sterile  in  every  other  i)er8on*s  hands.'' 
Now,  according  to  the  best  consideration  I 
can  give  to  this  matter,  that  reason  applies 
exactly  in  the  present  ca-se.  It  is  adopted 
by  Lord  Herschell  in  the  judgincnt  he 
was  then  giving,  and  it  seems  to  me  that  it 
does  sup[)]y  a  good  distinction,  which  we 
ou^ht  to  follow,  as  between  the  two  cases 
which  are  on  one  side  of  this  auestion  and 
the  long  string  of  authorities  which  is  upon 
the  other,  I  certainly  think  it  would  be  an 
extension  of  the  principle  upon  which  the 
Brochwell  Park  and  Putney  Bridge  Cases 
were  decided  if  we  were  to  hold  that  that 
extended  to  the  present  case.  It  certainly 
does  not  fall  within  the  language  which  was 
used  by  the  House  of  Lords  in  deciding  the 
Brochwell  Park  Casey  and  I  should  hesitate 
long  before  extending  it,  because  I  can  per- 
ceive that  the  tendency  of  the  decisions  on 
the  other  side  was  to  include  within  the 
area  of  the  rating  authority,  or  the  liability 
to  be  rated,  almost  every  property  unless 
we  can  establish  an  exemption  for  it.  Here 
it  lies  upon  those  who  say  that  the  public 
library  is  not  rateable  to  show  why,  and  I 
think,  for  the  reasons  I  have  given,  that 
although  the  argument  is  one  well  worthy 
of  consideration  according  to  my  judgment, 
it  is  not  ^vell  founded,  and  that,  as  those 
two  authorities  do  not  appljr  on  tueir  facts 
and  are  not  on  all  fours  with  the  present 
case,  we  ought  not  to  extend  that  principle. 
On  the  rest  of  the  case,  and  on  the  otner 
points  taken  under  the  statute  of  184.3, 1  do 
not  propose  to  add  anything  to  what  my 
brother  KENNEDY  has  said. 

Ajypeal  dismissed. 

Solicitors  for  the  appellants  :  F.  Venn  k 
Co.,  for  R  R.  Pickmere,!town  clerk,  Liverpool. 

Solicitors  for  the  respondents :  Sharpe, 
Parker  <k  Co.  for  Cleaver  Holden  &  Co., 
Liverpool. 
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April  17,  1905. 

Barnard  v.  Barton  and  Others. 

Licensing  Acts— Selling  intoxicating  liquor 
without  a  licence— Application  pending 
for  tran.sfer— Oflfence  of  trifling  nature 
—  Jurisdiction  of  justices  — Summary 
Jurisdiction  Act,  1879  (42  &  4a  Vict, 
c.  49),  s.  16. 

The  resmndent  wa>s  sumnioned  /or  unlaw- 
fidty  selling  intoxicating  liquor  on 
October  15<A,  1904,  and  other  daySy  con- 
trary to  the  Licensing  Act^  1872  (35  <fe 
36  Vict.  c.  94),  a.  3.  He  had  on  October 
15/A,  1904,  entered  into  possession  as 
tenant  of  a  licensed  house  without 
previously  having  obtained  any  autho- 
rity from  the  justices^  and  on  October 
24^A,  proper  notice  having  been  given^ 
the  late  tenant  applied  to  tJie  licensing 
justices^  and  obtained  a  transfer  of  his 
licence  to  t/ie  respondent.  The  licensing 
justices  of  that  division  only  sat  once  a 
monthy  and  there  ufas  no  petty  sessions 
at  which  application  for  a  temporary 
transfer  of  the  licence  cotdd  haife  been 
made  between  September  2^th  and 
October  24thy  1904.  The  justices  found 
that  in  cases  of  transfers  of  licensed 
premises  taking  place  on  days  on  which 
no  ]>etiy  sessions  were  held^  it  was  the 
jrractice  in  that,  as  in  other  divisions, 
to  apjyly  for  the  temjwrary  transfer  at 
the  next  available  petty  sessions. 

Held,  that  such  offence  was  not  of  a  trifling 
nature,  and  could  not  be  dealt  with  by 
the  justices  under  s.  16  of  the  Summary 
Jurisdiction  Act,  1879. 

Case  stated  by  justices  in  and  for  the 
county  of  Essex. 

An  information  was  preferred  by  the 
appellant,  William  Barnard,  against  the 
respondent,  George  Barton,  for  that  he> 
the  said  George  Barton,  on  October  15th, 
1904,  at  Little  Samnford,  in  the  county  of 
Essex,  did  unlawfully  sell  by  retail  intoxi* 
eating  liquor,  to  wit,  spirits  and  beer,  which 
he  was  not  then  licensed  to  sell  by  retail, 
contrary  to  the  Licensing  Act,  1872  (35  <fe 
36  Vict.  c.  94),  s.  3.  ^^  T 
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There  were  four  other  informations 
alleging  the  same  oifence  on  various 
different  dates. 

An  information  was  also  preferred  by  the 
said  William  Barnard  against  the  respon- 
dent, Edward  William  Lake,  for  that  he, 
the  said  Edward  William  Lake,  on  or  about 
October  9th,  1904,  at  Little  Sampford 
aforesaid,  did  aid,  abet,  counsel^  and  pro- 
cure the  commission  of  a  certain  offence, 
punishable  on  summary  conviction,  by  the 
said  Qeorge  Barton  at  the  said  parish  of 
Little  Sampford,  to  wit,  an  offence  contrai]y 
to  s.  3  of  the  Licensing  Act,  1872,  that  is 
to  say,  the  offence  of  selling  intoxicating 
liquor  by  retail,  which  the  said  George 
Barton,  at  the  time  of  such  sale,  to  wit, 
October  I6th,  16th,  17th,  19th  and  2lst, 
was  not  licensed  to  sell  by  retail  contrary 
to  the  Summary  Jurisdiction  Act,  1848 
(11  <k  12  Vict.  c.  43),  s.  6. 

There  was  another  information  alleging 
the  same  offence  against  Frederick  Turner. 

At  the  hearing  of  the  said  informations 
the  following  facts  were  proved  or 
admitted: 

(1)  On  April  13th,  1903.  Joseph  Henry 
Anstey  was  duly  licensed  by  the  licensing 
justices  for  the  division  of  Freshwell  to 
sell  intoxicating  liquors  by  retail  at  a  house 
situate  at  Little  Sampford,  in  the  county 
of  Essex,  within  the  said  division  of  Fresh- 
well,  called  "  The  Fighting  Cocks.'' 

(2)  The  said  house  was  the  property  of 
Messrs.  Green,  King  &  Sons,  Limited, 
Brewers,  of  Bury  St.  Edmunds. 

(3)  The  defendant,  Edward  William  Lake, 
was  managing  director,  and  the  defendant, 
Frederick  Turner,  was  agent  for  Messrs. 
Green,  King  &  Sons,  Limited. 

(4)  On  October  16th,  1904,  the  said  J.  H. 
Anstey  gave  up  possession  of  the  said 
house,  and  on  the  same  day  the  defendant, 
George  Barton,  took  possession  thereof  as 
the  tenant  of  Messrs.  Green,  King  &  Sons, 
Limited,  without  previously  having  obtained 
any  authority  from  the  justices  to  sell  in- 
toxicating liquor  therein  by  retail. 

(5)  The  several  sales  of  intoxicating 
liquor  alleged  in  the  above-recited  informa- 
tions to  have  been  made  by  the  said  George 
Barton  were,  in  fact,  made  by  him. 

(6)  The  said  sales  were  made  with  the 
knowledge  and  consent,  and  under  the 
instructions  of,  the  defendants,  Edward 
William  Lake  and  Frederick  Turner. 

(7)  On  October  24th,  1904,  proper  notice 
having  been  pven  of  such  intended  appli- 
cation, the  said  J.  H.  Anstey  applied  to  the 
licensing  justices  for  the  Freshwell  Division, 
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and  obtained  a  transfer  of  his  licence  to  the 
said  George  Barton. 

(8)  The  justices  of  the  Freshwell  Division 
sit  only  once  a  month,  and  there  was  no 

getty  sessions  at  whicn  application  could 
ave  been  made  for  a  temporary  transfer 
of  the  licence  to  the  said  George  Barton 
between  September  20th  and  October  24th, 
1904. 

(9)  In  cases  of  transfers  of  licensed 
premises  taking  place  on  days  on  which  no 
petty  sessions  are  held,  it  is  the  practice  in 
some  petty  sessional  divisions  (including  the 
Freshwell  division)  to  apply  for  the 
temporarjr  transfer  at  the  next  available 
petty  session. 

For  the  prasecution  it  was  contended  that 
under  the  circumstances  aforesaid,  the 
defendants,  who  had  been  proved  to  have 
committed  the  offences  with  which  they 
were  charged,  ought  to  be  convicted 
thereof. 

For  the  defence  it  was  contended  that  a 
transfer  was  applied  for  and  obtained  at  the 
earliest  opportunity  after  the  house  had 
changed  hands.  That  it  was  impossible  to 
arrange  for  new  tenants  of  licensed  houses 
to  take  possession  onlyon  davs  when  petty 
sessions  were  held.  That  the  defendants 
followed  what,  in  their  experience,  was  the 
usual  custom  and  did  their  best  to  comply 
with  the  law,  and  there  being  no  other 
licensed  house  in  the  i>arish  of  Little 
Sampford,  public  inconvenience  would  have 
been  occasioned  if  the  house  had  been 
closed  until  the  transfer  had  been  obtained. 

We  are  of  opinion  that  all  the  charges 
were  proved  against  the  defendants,  but 
considered  the  defendants  had  no  intentions 
of  infringing  the  provisions  of  s,  3  of  the 
Licensing  Act,  1872,  and  that  the  offences 
proved  to  have  been  committed  were  of  so 
trifling  a  nature  that  it  was  inexpedient  to 
inflict  any  punishment,  and  thereupon  we 
dismissed  all  the  said  charges  under  s.  16  of 
the  Summaiy  Jurisdiction  Act,  1879. 

The  question  for  the  opinion  of  the  court 
is  :  Whether  our  decision  is  right  in  law. 
If  it  is  right,  the  cases  are  to  stand  dis- 
missed, but  if  the  court  should  be  of  opinion 
that  we  decided  erroneously  in  law,  then 
the  cases  are  to  be  remitted  to  us  to  be 
dealt  with. 

W.  G.  Lionel  Lampet. 
C.  H.  W.  Marriott. 

C.  B.  Jones,  for  the  appellant  —  The 
justices  had  no  jurisdiction  here  to  dismiss 
the  summons  under  s.  16  of  the  Summary 
Jurisdiction  Act,  1879,  which  does  not  apply 
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to  a  case  such  as  the  present.  The  respon- 
dents knew  that  they  were  breaking  the  law, 
and  the  breach  of  such  an  important  section 
of  the  Licensing  Act  cannot  be  an  offence 
of  a  trifling  nature.  There  is  no  evidence 
on  which  tney  could  have  so  considered  it 
as  such.  In  Phillips  v.  Evans  (1896), 
60  J.  P.  120,  it  was  held  that,  upon  a  charge 
of  keeping  a  dog  without  a  license,  the 
justices  had  no  jurisdiction  to  inouire 
whether  the  Commissioners  of  Inland 
Eevenue  were  right  in  refusing  a  certificate 
of  exemption  under  s.  22  of  the  Customs 
and  Inland  Revenue  Act,  1878,  and  that  the 
fact  that  they  thought  it  ought  not  to  have 
been  refused  did  not  empower  them  to  act 
under  this  section. 

Poyser,  for  the  respondents. — The  words 
of  the  section  "of  a  trifling  nature"  do 
not  mean  that  the  offence  rau.st  per  sehe  of 
a  trifling  nature,  but  refers  to  the  particular 
circumstances  under  which  the  offence  was 
committed.  The  section  applies  to  the 
offence  of  larceny,  which  of  course  maybe  a 
serious  offence  or  may  be  petty  and  trifling 
in  its  character.  There  was  no  wilful 
defiance  of  the  law  here.  The  case  finds 
that  the  practice  was  a  common  one,  and  a 
transfer  was  applied  for  and  granted  at  the 
earliest  opportunity.  The  section  further 
says  "  the  offence  was  in  the  particular  case 
of  so  trifling  a  nature,"  that  makes  it  clear 
that  it  refers  to  the  circumstances  under 
which  the  offence  was  committed  and  not  to 
the  offence  itself.  In  Phillips  v.  EvanSy 
supra,  the  justices  tried  to  overrule  a  decision 
of  the  Commissioners  of  Inland  Revenue. 
He  also  cited  Pomeroy  v.  Malvern  Urban 
District  Council  (1903),  67  J.  P.  375; 
Salt  V.  Scott-Hall,  [1903]  2  K.  B.  245; 
67  J.  P.  306.  In  this  case  the  premises 
still  remained  licensed  premises  all  the 
time. 

Kennedy,  J. — In  my  view  this  case,  as 
Mr.  Peyser  put  it,  is  an  important  one.  It 
is  very  imi)ortant,  in  my  view,  not  to  limit 
the  discretion  which  the  iustices  have  been 
entrust^  with  by  the  Act  of  Parliament 
under  the  important  provisions  of  s.  16  of 
the  Summary  Jurisdiction  Act,  1879,  which 
has  been  referred  to  by  those  who  have 
administered  justice  in  this  court  on  many 
occasions,  and,  amongst  others,  on  the  cases 
being  before  them  to  which  Mr.  Poyser 
has  so  carefully  referred.  That  is  a  juris- 
diction which  is  not  to  be  limited.  We 
are  not  to  exercise  a  discretion^  as  it  were, 
passing  in  review  their  discretion  if  there 
IS  really  any  ground  for  that  discretion 
being  exercised.    It  is  a  discretion  which 
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is  conveyed  in  the  following  terms :  "If 
.  .  .  the  court  of  summary  jurisdic- 
tion think  that  though  the  charge  is  proved 
the  offence  was  in  the  particular  case  of  so 
trifling  a  nature  that  it  is  inexpedient  to 
inflict  any  punishment,  or  any  otner  than  a 
nominal  punishment, .  .  .  the  court,  without 
proceeding  to  conviction,  may  dismiss  the 
mformation,  and,  if  the  court  think  fit,  may 
order  the  person  charged  to  pay  such  dam- 
ages, not  exceeding  forty  shillings,  and  such 
costs  ...  as  the  court  tnink  reasonable ;  or 
the  court  upon  convicting  the  person  may 
discharge  him  conditionally  ..."  Now  I 
quite  agree  with  Mr.  Poyser y  and  if  I  said 
anything  to  the  reverse  at  first,  I  certainly 
now  think  he  is  quite  right  in  pointing  out 
that  there  may  be  in  a  particular  case,  to  use 
the  words  of  the  section,  something  which 
makes  the  commission  of  that  which  other- 
wise but  for  those  circumstances  would  be 
serious,  because  the  nature  of  the  offence  is 
serious,  trifling.  I  am  not  saying  that  is 
not  so.  The  mere  casual  breach,  if  I  may 
call  it  so,  of  a  byelaw  is  in  itself  of  a  nature, 
as  well  as  under  the  concurrent  circum- 
stances, of  such  a  kind  that  the  justices, 
there  beins  no  deliberate  intention  to  break 
such  a  byelaw,  might  treat  it  as  trivial,  but 
the  words  cover  both  cases  of  offences  in 
the  particular  case  of  so  trifling  a  nature 
that  they  may  exercise  their  discretion.  In 
this  case  there  is  really  nothing  suggested 
which  could  mitigate  the  offence  or  reduce 
the  offence  to  a  trifling  nature  if  it  was  a 
serious  one.  That  is  not  to  be  found  in  the 
case.  If  there  had  been,  then,  as  I  think 
LiNDLEY,  J.,  says  in  the  case  which  has 
been  referred  to,  and  to  which  I  shall  refer 
in  a  moment,  it  may  be  one  would  feel  one- 
self bound  not  to  interfere  with  the  discre- 
tion of  the  justices.  But  it  seems  to  me 
upon  what  is  stated  that  they  had  nothing 
before  them  except  what  is  in  the  case* 
therefore  we  have  to  see  from  the  terms  of 
the  case  whether  there  has  been  such  an 
exercise  of  the  discretion  as  we  have  a 
right  to  review  or  not.  Now,  what  was  the 
nature  of  the  offence  here  ?  To  my  mind, 
it  was  a  very  serious  offence.  If  the 
licensing  laws  are  to  be  of  any  ser- 
vice to  the  public  order,  which  the  legis- 
lature has  emphatically  by  many  statutes 
held  most  important,  it  seems  to  me  for  an 
unlicensed  person  deliberately  for  nine  days 
to  carry  on  business  without  a  licence  and 
apparently  from  the  case,  doinff  a  consider- 
aofe  business,  is  a  serious  breach  of  the  law. 
It  makes  it  none  the  less  serious  to  my  mind, 
and  it  is  more  so  in  a  sense,  because  it  is 
said,  knowing  that  that  is  done,  justices  in 
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certain  divisions  of  the  county,  and  this 
division  included— I  suppose  it  is  the  police 
really— have  not  taken  any  proceedings  or 
any  cognizance  of  that  fact,  when  at  the 
subsequent  sessions  the  same  person,  who 
has  been  breaking  the  law  for  a  greater  or 
less  time,  comes  forward  and  asks  for  a 
transfer,  he  being  the  person  to  whom  the 
transferor  desired  a  transfer  to  be  made 
and  to  whom  no  other  objection  can  be 
raised.  On  many  occasions,  at  any  rate, 
the  same  person  who  has  been  breaking 
the  law  has  received  the  transfer.  I  con- 
fess that  I  think  Mr.  Poj/ser  is  making 
rather  more  of  that  than  the  justices  can  be 
held  responsible  for,  when  he,  so  to  speak, 
puts  the  cloak  of  magisterial  action  to 
cover  up  the  doings  of  these  persons ;  but 
the   justices,  I    take  it,  do  not    institute 

Erosecutions.  It  is  ratner  that  the  police 
ave  not,  on  previous  occasions,  brought 
the  case  before  the  magistrates,  and  the 
magistrates  have,  so  far,  i  will  assume^  with 
knowledge,  not  treated  it  as  an  objection  to 
a  transfer,  but  when  the  time  comes  round, 
whether  it  is  a  fortnight,  a  week  or  a  day 
afterwards,  they  have— I  do  not  like  to  call 
it  recognised,  I  do  not  think  it  is  quite  fair 
to  them — so  far,  not  taken  any  cognizance 
of  the  fact  that  a  man,  to  whom  a  transfer 
is  to  be  given,  has  been  carrying  on  business 
unlicensed  in  the  house  which  he  has  taken 
over  from  the  transferor.  That  is  what  is 
set  out  in  the  case,  that  "in  cases  of 
transfer  of  licensed  premises  taking  place 
on  days  on  which  no  ixjtty  sessions  are  held, 
it  has  been  the  i)ractice  in  some  petty 
sessional  divisions  (including  the  Fresnwell 
division)  to  apply  for  the  temporary  transfer 
at  the  next  available  petty  session"  after 
the  change  of  tenancy.  In  other  words,  in 
this  division,  as  well  as  others,  people  have 
been  breaking  the  law  in  the  same  sort  of 
way  that  the  persons  convicted  here  have 
been  breaking  the  law,  and  the  justices  have 
granted  transfers  when  that  time  came.  I 
do  not  quite  see,  unless  they  were  prepared 
to  say,  "  We  know  this  is  wrong,  therefore 
it  is  a  good  objection  to  W.  having  a 
transfer,"  that,  what  the  justices  have  done, 
makes  it  fair  to  say  that  they  have  in  any 
way  recognised  and  created  as  a  custom 
that  which  is  a  violation  of  the  law.  It  is 
said  in  the  next  place  by  the  justices 
justifying  the  view  they  now  take,  "  We  are 
of  opinion  that  all  the  charges  were  proved 
against  all  the  defendants,  but  consider  that 
the  defendant  had  no  intention  of  infring- 
ing the  provisions  of  s.  3  of  the  Licensing 
Act,  1872."  I  really  am  sorry  to  see  that 
statement  here,  because,  with  great  respect, 
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I  am  unable  to  see  how  a  person  who  being 
a  person  unlicensed  carries  on  business  on 
licensed  premises  can  be  said  to  have  had 
no  intention  of  infringing  the  provisions  of 
the  Act.  The  most  that  can  be  said  is  that 
he  had  no  intention  of  carrying  on  the  hoase 
otherwise  than  reputably  and  really  apply- 
ing, when  he  had  got  the  opportunity  of 
applying.  But  that  they  deliberately, 
apparently  under  some  sort  of  an  idea  of  a 
custom,  did  that  which  they  knew  the  law 
did  not  justify,  there  seems  to  be  no  doubt 
on  the  case  itself.  Therefore,  it  seems  to 
me,  that  as  it  stands,  it  is  in  its  nature  a 
serious  offence,  and  I  cannot  find  anything 
in  the  case  which  makes  it  trifling,  because 
for  nine  days,  in  what  is  said  to  be  the 
principal  public-house,  I  am  not  sure  that  it 
was  not  the  only  public^house  in  the  parish 
of  Little  Sarapford — I  daresay  it  is  not  a 
very  large  place,  I  am  sorry  to  say  I  do  not 
know  it— had  been  carried  on  openly,  for 
all  licensed  hours,  for  nine  days,  I  tnink 
from  October  16th  to  October  24th,  by  an 
unlicensed  person,  and  done  by  the 
instructions  of  the  brewer,  the  manag- 
ing director  and  agent.  I  cannot  see 
anything  on  the  mee  of  those  facts 
which  makes  this  offence  trifling.  I  cannot 
see  anything  which  iustifies  the  ^und 
sug^ted  that  they  had  no  intention  of 
infringing  the  provisions  of  which  they 
perfectly  well  knew.  Under  these  circum- 
stances can  we  be  said  to  be  prevented 
from  saying,  as  we  have  to^  whether  that 
infringement  was  of  so  trifling  a  nature  as 
to  justify  the  course  taken,  there  being 
really  nothing  suggested  outside  this  case  ? 
Can  we  say  that  that  position  taken  up 
can  be  in  accordance  with  the  law  ?  That 
(juestion  was  actually  dealt  with  by  a  very 
important  tribunal  in  the  case  which  Mr. 
Jones  cited  to  us  of  Phillips  v.  EvanM^ 
ante.  The  matter  there  came  before 
LiNDLEY  and  Kay,  L.JJL  sitting  together 
as  a  Divisional  Court.  There  the  justices 
against  whose  decision  the  appeal  was  were 
held  to  have  had  no  jurisdiction  to  review 
the  decision  of  the  commissioners  as  to 
granting  or  withholding  a  certificate  of 
exemption,  and  that  the  offence  of  refusing 
to  take  out  a  dog  licence  was  not  an 
off'ence  of  a  trifling  nature,  to  which  s.  16  of 
the  Summanr  Jurisdiction  Act,  1879,  would 
apply.  Finding  that  so,  it  seems  to  mc  the 
keeping  open  of  a  house  for  nine  days  and 
carrying  on  trade  there  without  a  licence 
and  doing  so  intentionally,  which  is  what 
these  persons  ought  to  have  been  convicted 
of,  is  not  an  offence  of  a  trifling  nature. 
Of  course,  if  there  were  special  facts  in  the     t 
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case  which  were  stated  by  the  magistrates 
as  facts  making  the  offence  trifling  it  is  not 
part  of  our  province  to  review  their  decision  ; 
but  there  are  none  such  stated  here,  except 
that  there  was  the  bona  fide  intention  to 
get  a  transfer  when  the  tinfie  came,  for  their 
own  convenience — that  is  what  it  really 
comes  to,  not  making  proper  arrangements 
for  the  person  who  had  been  tenant  to 
remain  or  the  going  out  which  ought  not 
to  take  place  until  after  the  date  at  which 
a  proper  transfer  could  be  obtained.  It 
appears  to  me  there  is  nothing;  to  justify 
such  a  finding  of  it  being  trifling.  In  my 
opinion  the  magistrates  ought  to  have 
convicted.  It  is  not  at  all  necessary  for  us 
to  say,  nor  do  I  intend  to  say,  that  there 
ought  to  have  been  a  serious  fine  inflicted. 
They  may  inflict  if  they  please,  I  do  not 
say  a  nominal  fine,  because  if  they  were 
entitled  on  account  of  the  trifling  nature 
of  the  offence  to  inflict  a  nominal  tine  they 
would  have  been  within  s.  16,  which  I  do 
not  think  they  are.  It  does  not  mean  there 
ought  to  be  a  severe  penalty,  such  as  £50 
or  £100,  but  I  do  not  see  anything  which 
enables  them  to  treat  this  as  a  trifling 
offence,  nor  to  which  they  ought  to  have 
applied  the  wide  power  of  s.  16. 

Ridley,  J.— I  quite  agree  with  what  my 
brother  Kennedy  has  said,  and  he  has  ho 
fully  covered  the  ground  that  I  do  not  think 
it  necessary  to  add  anything. 

Apj)€al  allowed. 
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May  18,  1905. 
Ex  parte  Novis. 

(Before  Alverstonb,  L.C.J.,  Kennedy 
and  Ridley,  JJ.) 

Motor  cars— Speed  exceeding  twenty  miles 
an  hour  —  Conviction —  Appeal  where 
fine  exceeds  20«. — Inclusion  of  costs  in 
tine— Summary  Jurisdiction  Act,  1879 
(42  (k  43  Vict.  c.  49),  s.  49— Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  s.  11  (2). 

By  8.  11  (2)  of  t/ie  Motor  Car  Act,  1903, 
"any  person  adjudf/ed  to  pay  a  fine 
exceeding  twenty  shillings  under  this 
Act  rnay  ap/)eal  against  the  conviction, 
..."  -4  '*^w€"  within  tJie  meaning 
of  this  sub-section  does  not  include  costs. 

This  was  an  ex  parte  motion  for  a  rule 
nisi  for  a  nvandamus,  calling  upon  the 
Sussex  quarter  sessions  to  show  cause  why 
they  should  not  hear  and  determine,  accord- 
ing to  law,  an  awpeal  from  a  conviction  by 
a  court  of  summary  jurisdiction — the  New 
Shoreham  petty  sessions. 

The  applicant  was  convicted  on  February 
12th,  1905,  bv  the  said  court  of  summary 
jurisdiction,  tor  driving  a  motor  car  "at  a 
8i)eed  exceeding  twenty  miles  per  hour," 
contrary  to  s.  9  of  the  Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  and  was  ordered  to  "  forfeit 
and  pay  .  .  .  the  sum  of  one  pound,"  and  to 
pay  the  informant  I85.  costs,  and  in  default 
of  payment,  to  be  imprisoned  for  the  space 
of  fourteen  days.  The  applicant  appealed 
to  quarter  sessions,  but  that  court  dismissed 
the  appeal  on  the  ground  that  they  had  no 
jurisaiction  to  hear  it,  as  the  applicant  had 
not  been  adiudged  "  to  pay  a  fine  exceeding 
twenty  shillinffii"  within  the  terms  of 
s.  11  (2)  of  theldotor  Car  Act,  1903,  which 
is  the  section  giving  the  right  of  appeal 

By  8.  11  of  the  Motor  Car  Act,  1903,  (l) ; 
"  A  person  guilty  of  an  offence  under  this 
Act,  for  which  no  special  penalty  is  pro- 
vided, shall  be  liable  on  summary  convic- 
tion in  respect  of  each  offence  to  a  fine  not 
exceeding  twenty  pounds,  or  in  the  case  of 
a  second  or  subsequent  conviction  to  a  fine 
not  exceeding  fifty  pounds    •    .    .    " 

(2)  "  Any  person  adjudged  to  pay  a  fine 
exceeding  twenty  shillings  under  this  Act 
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may  appeal  against  the  conviction,  in  the 
same  manner  as  he  may  appeal  if  ordered 
to  be  imprisoned  without  the  option  of  a 
fine/' 

Avory,  K.C.  {Moresby  White  with  him), 
for  the  applicant. — The  fine  which  the 
applicant  was  ordered  to  pay  was  "a  fine 
exceeding  twenty  shillings,  namely,  a  fine 
of  thirty  -  eight  shillings,  being  twenty 
shillings  penalty  and  eighteen  shillings 
costs.  The  word  "fine"  in  s.  11  (2^  of  the 
Act  includes  costs,  for,  if  it  were  otnerwise, 
it  would  be  possible  for  justices  to  penalise 
severely  without  giving  any  right  of  appeal, 
by  allocating  an  undue  proportion  of  the 
total  amount  to  costs.  By  s.  49  of  the 
Summary  Jurisdiction  Act,  1879,  the  ex- 
pression **sum  adjudged  to  be  ^laid  by  a 
conviction"  and  "sum  ac^udged  to  be  paid 
by  an  order,"  respectively  include  any  costs 
adjudged  to  be  paid  by  the  conviction  or 
order,  as  the  case  may  be,  of  which  the 
amount  is  ascertained  by  such  conviction 
or  order.  Applying  that  definition  here 
the  sum  adjudged  to  be  paid  by  the 
conviction  was  £1  188.  The  case  of  E,  v. 
Warwickshire  J  J.  (1856),  20  J.  P.  693: 
6  £.  &  B.  837.  decided  that  a  "  sum  adjudged 
to  be  paid"  within  the  meaning  of  s.  25 
of  the  Cruelty  to  Animals  Act,  1849  (12  k 
13  Vict.  c.  92),  referred  to  the  penalty, 
damage  or  compensation  mentioned  in  s.  14 
of  that  Act,  exclusive  of  costs,  and  that, 
therefore,  the  right  of  appeal  given  by  s.  25 
was  only  where  the  penalty,  damage  or 
compensation  exceeded  £2.  But  that  deci- 
sion was  upset  by  s.  49  of  the  Summary 
Jurisdiction  Act,  1879,  and  turned  upon  the 
special  language  of  ss.  14,  25  of  the  Cruelty 
to  Animals  Act,  1849,  the  Act  in  question. 
Moreover,  by  s.  5  of  the  Summary  Jurisdic- 
tion Act,  1879,  as  "the  sum  adjudged  to  be 
paid  "  exceeds  £1,  the  applicant  is  liable  to 
a  month's  imprisonment  in  default,  although 
the  nominal  fine  is  only  £1.  The  increase 
of  the  penalty  in  any  form  to  more  than  £1 
should  give  a  right  of  appeal. 

Alvebstone,  L.C.J.— In  my  opinion 
rule    should    be    granted    in    tnis 


no 


Section  11  (2)  of  the  Motor  Car  Act,  1903, 
is  clear.  It  provides  that,  "Any  person 
aciljudged  to  pay  a.  fine  exceeding  twenty 
shillings  under  this  Act  may  appeal." 
Twenty  shillings,  the  penalty,  is  a  very 
small  sum,  seeing  that  a  fine  of  £20  may  be 
imposed  for  a  nrst  conviction  and  £50  for 
a  second.  In  any  such  case  the  costs  would 
amount  to  that  sum,  or  at  all  events  to  a 
considerable  proportion  of  that  sum.  If, 
therefore,  the  costs  are  to  be  included  as 
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part  of  the  fine  in  nearly  every  case,  in 
every  case  but  those  in  which  the  penalty  is 
nominal  there  would  be  a  right  of  appeal. 
That  being  so,  can  it  be  said  that  the 
amount  of  costs  ought  to  be  included  in  the 
word  "fine"  within  the  meaning  of  s.  11  (2)  f 
I  do  not  think  so.  It  is  contended  that  tne 
decision  in  R.  v.  Warwickshire  JJ,^  supra^ 
which  was  given  before  the  Summary  Juris- 
diction Act,  1879,  was  passed,  has  been 
altered  by  s.  49  of  that  Act.  If  so,  it  has 
been  altered  adversely  to  Mr.  Avanfs  con- 
tention. That  section  enacted  that  a  "  fine  " 
includes  any  pecuniary  penalty  or  pecuniary 
forfeiture  or  pecuniary  compensation  pay- 
able under  a  conviction,  and  that  "sum 
adjudged  to  be  paid"  includes  costs.  A 
distinction,  therefore,  is  drawn  between  a 
"  fine  "  and  a  "  sum  adjudged  to  be  paid." 
In  R,  V.  Warwickshire  Jj,^  supra,  it  was 
decided  that  the  words  in  s.  25  of  the 
Cruelty  to  Animals  Act,  1849,  do  not  include 
costs.  The  words  of  that  section  are  as 
wide  as  the  language  of  the  Summary 
Jurisdiction  Act,  1879.  The  Motor  Car 
Act,  1903,  would  ^ve  an  appeal  in  practic- 
ally every  case,  if  the  "fine"  of  twenty 
shillings  IS  to  be  ascertained  by  including 
the  amount  of  the  costs  awarded.  I  do  not, 
therefore,  think  we  ought  to  grant  the  rule. 

Kennedy,  J.— I  agree. 

Ridley,  J.—  I  agree. 

RiUe  re/used. 

Solicitors  for  the  applicant :  Firth  &  Co. 
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KING'S    BENCH    DIVISION. 


(Before  Alverstone,  L.C.J.,  Kennedy 
and  Ridley,  SS.), 

April  14 ;  May  15,  1905. 

Rex  V,  Henderson  and  Other  JJ. 

Ratinff — Occupation— Warehouses  emptied 
of  j^oods  and  working  appliances  for 
period  during  currency  of  rate — Notice 
of  cessation  and  resumption  of  user — 
Intention  to  use  in  certain  event — 
Occupation  involving  liability  for  rates. 

For  a  certain  jteriod  after  the  making^  and 
during  the  currency  of  a  rate,  a  self- 
contained  warehouse  of  several  floors 
was  emptied  of  goods  and  working  ap- 
pliances and  closed,  the  water  supply 
for  working  a  hoist  being  cut  off. 
During  the  period  a  notice  was  dis- 
played on  the  premises  stating  that  they 
were  to  let  At  the  commencement  of 
the  period  the  managers  of  the  ware- 
house gave  notice  to  the  superintendent 
collector  of  rates  that  they  had  gone 
out  of  occupation  and  invited  inspec- 
tion^  andy  at  the  end  of  the  period^  they 
gave  notice  that  they  had  re-op^ned  the 
warehome.  The  managers  intended^ 
if  sufficient  goods  were  obtained  to  make 
such  a  step  profitable,  to  re-open  the 
warehouse  within  the  period.  On  an 
application  for  a  distress  toarrant 
against  the  managers  in  respect  of  an 
unpaid  portion  of  the  rate  in  respect  of 
the  said  period,  the  justices  refused  to 
issue  the  distress  toarrant  on  the  ground 
that  the  managers  were  not  in  occupa- 
tion of  the  warehouse  during  the  said 
period,  and  that  they  were  bound  by 
the  case  of  Bootle  Overseers  v.  Liver- 
pool Warehousing  Co.  (1901),  65  J.  F. 
740  ;  85  L.  T,  45. 

Held,  thcit  there  was  evidence  to  support  the 
justicef^  decision, 

A  rule  nisi  was  obtained  for  a  mandamus 
to  the  justices  of  the  city  of  Liverpool  to 
show  cause  why  they  should  not  state  a 
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special  case.  The  rule  was  made  absolute, 
and  it  was  thereupon  agreed  by  the  learned 
counsel  showing  cause  and  in  suuport  that 
the  joint  affidavit  of  John  Henaerson  and 
other  justices  of  the  city  of  Liverpool,  and 
the  affidavit  of  William  James,  a  collector 
of  rates  for  the  council  of  the  city  of  Liver- 
pool, sworn  in  the  above-mentioned  matter, 
should  be  treated  as  a  special  case  J^the 
consent  of  the  said  justices  to  be  obtained 
if  necessary]. 

From  these  affidavits  the  following  facts 
appeared  :  On  November  10th,  1904,  an 
information  was  laid  by  William  James,  a 
collector  of  rates  for  the  mayor,  aldermen 
and  citizens  of  the  city  of  Liverpool  (here- 
inafter called  the  appellant),  acting  under 
the  Liverpool  Corporation  Act,  1893, 
the  Liverpool  Corporation  Act  1862,  the 
Liverpool  Improvement  and  Waterworks 
Act,  1871,  and  the  Local  Government  Board's 
Provisional  Order  Confirmation  (No.  10) 
Act,  1895,  applying  for  a  distress  war- 
rant against  Messrs.  J.  B.  Melladew  and 
Son  (hereinafter  called  the  respondents)  in 
respect  of  certain  unpaid  portions  of  the 
general  rate  and  water  rate  for  the  years 
1900  and  1904  for  premises  No.  3,  Neptune 
Street,  in  the  said  city,  being  a  self  con- 
tained warehouse. 

At  the  hearing  it  was  admitted  that  the 
allowance  an^  due  publication  of  the  rates  . 
had  been  made,  and  that  there  had  been  a 
demand  and  non-payment  of  a  portion  of 
the  rates.  It  was  further  admitted  that  the 
unpaid  balance  for  1900  was  £7  48.  5c?.,  and 
for  1904,  £14  4j?.  3(f.,  and  that  if  these  sums 
were  found  to  be  due  the  respondents 
were  liable  to  pay  the  same,  and  that,  for 
the  purposes  of  the  case,  the  respondents 
were  to  oe  treated  as  the  owners  of  the  said 
warehouse. 

It  was  also  either  proved  or  admitted  : 

1.  That  between  October  1st,  1900,  and 
December  11th,  1900,  the  period  in  respect 
of  which  £7  As,  hd,  was  claimed,  the  ware- 
house was  closed,  and  had  no  goods  in  it 
whatever. 

2.  That  between  February  25th,  1904,  and 
July.  13th,  1904,  the  period  in  respect  of 
which  £14  As,  id.  was  claimed,  the  ware- 
house was  closed,  and  had  no  goods  in  it 
whatever. 

3.  That  on  or  about  the  first  day  of  each 
of  the  said  periods,  a  letter  was  sent  by  the 
respondents  to  the  appellant  stating  that 
the  respondents  had  gone  out  of  occupation 
of  the  warehouse,  and  that  the  inspection 
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of  the  api)ellant  was  invited.   The  following 
is  a  copy  of  one  of  the  said  letters  : 

To  the  superintendent  collector  of  rates 
for  the  city  of  Liverpool. 

Dear  Sir, 

No.  3,  Neptune  Street,  and  Dundee 
Street,    city    (warehouse)    district,  No.  8. 

.  Please  note  we  have  this  day  gone  out  of 
occupation  of  the  above  warehouse.  We 
invite  inspection. 

Yours  faithfully, 

J.  B.  Melladew  and  Sons, 
(Signed)    John  Melladew. 

4.  That,  at  the  end  of  the  said  periods, 
the  respondents  gave  notice  to  the  a)>pellant 
that  they  had  re-opened  the  premises  for 
business.  The  following  is  a  copy  of  one 
of  the  said  notices  : 

Dear  Sir, 

Warehouse,  No.  3,  Neptune  Street. 
Will  you  please  note  that  we  have 
re-opened  the  above  warehouse  this  day.. 
Yours  faithfully, 
(Signed)    John  B.  Melladew  &  Sons, 
W.  J.  S. 

5.  That  during  the  said  periods  all  the 
working  appliances  (such  as  weights,  scales 
and  trucks),  necessary  to  carry  on  the  busi- 
ness of  a  warehouse-keeper,  were  removed 
from  the  premises,  except  a  hoist  which  was 
worked  by  hydraulic  pjower.  The  power 
necessary  to  work  the  said  hoist  was,  at  the 
request  of  the  respondents,  cut  off  during 
the  said  periods  by  the  company  supplying 
such  power,  whereby  the  minimum  charge 
payable  to  the  said  company  for  supply  of 
water  pressure  during  such  period  was 
saved,  as  the  said  hoist  was  not  being 
used. 

6.  That  the  said  appliances  were  removed 
to  an  adjoining  warehouse,  and  could  be 
easily  obtained  whenever  wanted,  and  that 
by  putting  back  the  necessary  working  ap- 
pliances, and  by  making  an  application  for 
the  turning  on  of  the  water  power  for  the 
hoist,  the  warehouse  could  at  any  time  be 
used  for  storing  goods  in  whole  or  in  part, 
but  that  the  respondents  did  not  intend  to 
allow  any  part  of  the  same  to  be  used 
unless  they  could  obtain  goods  sufficient 
to  take  up  at  least  half  of  the  avail- 
able space  of  the  warehouse,  and  that  if 
rooms  had  been  wanted  they  would  have 
been  let  In  the  appellant's  affidavit  this 
evidence  was  stated  to  be  "that  if  rooms 
had  been  wanted  they  would  have  been  let, 
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and  that  if  at  any  time  during  the  said 
period  the  respondents  had  been  offered 
goods  for  storage  in  sufficient  quantity  to 
make  it  worth  their  while,  i.e.,  al)out  half 
the  capacity  of  the  warehouse,  they  would 
have  opened  the  warehouse." 

7.  That  during  the  latter  period  (1904) 
the  respondents  offered  to  allow  the  appel- 
lant to  keep  the  keys  of  the  premises. 

8.  That  during  the  periods  in  question  a 
notice  was  displayed  on  the  premises  as 
follows :  "  To  be  let.  Enquire  John  B. 
Melladew  and  Sons,"  and  that  if  any 
person  desired  to  do  so,  they  could  look 
round  the  warehouse  by  obtaining  an  order, 
and 

9.  That  the  premises  consisted  of  a  self- 
contained  warehouse  of  several  floors,  and 
that  the  respondents  were  the  managers  of 
this  and  other  warehouses  on  behalf  of  the 
same  owners,  the  understanding  as  to  man- 
agement being  that  if  the  premises  were  let 
the  respondents  should  receive  10  per  cent; 
of  the  takings.  The  whole  warehouse,  or 
separate  floors,  were  let,  or  goods  were 
received  at  a  certain  rent  per  package  per 
week. 

It  was  also  stated  in  the  api^ellant's 
affidavit :  That  warehouses  are  a  class  of 
property  of  which  intermittent  user  is 
characteristic,  as  illustrated  by  the  two 
years  in  question.  That  the  said  warehouses 
and  premises  were  assessed  at  £180,  and 
that  the  assessment  committee-  for  the 
parish  of  Liverpool,  by  whom  the  assessment 
was  made,  had,  in  making  the  said  asse.ss- 
ment,  taken  into  account  the  intermittent 
user  characteristic  of  such  warehouses,  and 
assessed  the  said  warehouse  at  a  rent  from 
year  to  year  of  1«.  3|c?.  per  square  yard  of 
floor  space  in  expectation  of  the  warehouse 
being  from  time  to  time  empty,  instead  of 
Is.  eS.  per  square  yard,  at  which  it  would 
have  been  assessed  had  the  assessment  been 
made  on  the  basis  of  the  warehouse  not 
being  so  from  time  to  time  empty. 

It  was  contended,  on  behalf  of  the  re- 
spondents, that  on  October  Ist^  1900,  and 
February  25th,  1904,  respectively,  the 
r&spondents  ceased  to  occupy  the  said 
>varehouse,  and  did  not  again  occupy  it 
until  December  12th,  1900,  and  July  I2th, 
1904,  respectively,  and  that  therefore  the 
respondents  were  not  liable  fqr  the  «aid 
general  and  water  rates  during  the  said 
periods. 

It  was  contended  on  behalf  of  the  appel- 
lant that : 

(a)  There  was  no  evidence  that  the  re- 
spondents had  ceased  to  occupy  thb  said 
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warehouse   at   any  time  daring  the   said 
period. 

(b)  The  respondents  had,  in  fact,  intended 
to  re-open  tne  said  warehouse  whenever 
they  were  ofiTered  suificient  goods  to  make 
it  commercially  remunerative  so  to  do,  and 
that  there  was  therefore  no  evidence  of  an 
intention  on  their  part  to  cease  to  occupy 
the  said  warehouse. 

(c)  The  case  presented  by  the  respon- 
dents related  only  to  the  question  whether 
the  respondents*  occupation  was  beneficial 
or  not,  and  the  court  had  no  jurisdiction 
to  enquire  into  the  question  whether  the 
respondents'  occupation  was  beneficial  or 
not 

(d)  The  intermittent  user  of  the  ware- 
house was  properly  taken  into  account  in 
making  the  assessment,  and  that  if  sufficient 
allowance  had  not  been  made  in  respect 
thereof,  the  respondents'  proper  remedy 
was  to  have  appealed  against  the  assess- 
ment, and  that  it  was  not  a  matter  that  the 
said  justices  could  entertain  on  the  api^el- 
lant's  information. 

(c)  The  respondents  had  shown  no  suffi- 
cient cause  against  the  issue  of  a  distress 
warrant. 

The  justices  said,  in  giving  their  decision  : 
"  We  have  given  this  case  our  very  careful 
consideration,  and  have  arrived  at  a  unani- 
mous conclusion,  upon  the  evidence  given, 
that  Messrs.  Mellaaew  were  not  in  occupa- 
tion of  the  warehouse.  No.  3,  Neptune 
Street,  during  the  periods  for  which  the 
rates  were  claimed,  and  we  cannot  therefore 
issue  the  distress  warrant  asked  for.  We 
consider  the  law  is  settled,  so  far  as  this 
court  is  concerned,  by  the  Booth  Cases, 
{Overseers  of  Bootle  v.  Liverpool  Ware- 
nousing  Co..  and  Overseers  of  Bootle  v.  J. 
and  T,  Webster  (1901),  65  J.  P.  740  j 
85  L.  T.  45],  and  the  matter  resolves  itself, 
so  far  as  we  are  concerned,  into  the  question 
of  fact  Was  there  any  occupation  or  not  % 
And  we  find  there  was  not  We  were  asked 
to  take  into  consideration  the  fact  that 
the  assessment  was  based  upon  the  inter- 
mittent user  of  the  warehouse,  but  there  is 
a  decision  of  the  High  Court  which  states 
that  we  have  nothing  to  do  with  the  assess- 
ment when  an  application  is  made  for  a 
distress  warrant,  and  we  have  therefore  not 
taken  that  matter  into  our  consideration." 

An  application  to  state  a  case  was  refused 
by  the  justices. 

By  s.  31  of  the  Liverpool  Improvement 
Act,  1858  ;—"  when  any  rate  shaft  be  made 
ior  a  particular  period,  and  the  occupier  who 
shall  06  rated  to  such  rate  shall  cease  to  be 
the  occupier  of   the   property  in    respect 
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whereof  he  shall  be  rated  before  the  end  of 
such  period,  such  occupier  shall  be  liable 
to  pay  a  Dortion  onlv  of  such  rate  payable 
for  the  whole  of  sucn  period  proportionate 
to  the  time  during  which  he  continued  to 
be  the  occupier  •  and  in  every  such  case,  if 
any  person  shall  become  the  occupier  of  any 
property  so  rated  as  aforesaid  auring  any 
part  of  any  period  for  which  any  such  rate 
shall  have  been  made,  such  person  shall  pay 
a  portion  of  such  rate  proportioned  to  the 
time  during  which  he  shaft  have  occupied 
the  propertv  so  rated,  and  the  same  shall 
be  recovered  from  him  in  the  same  manner 
as  if  he  had  been  originally  rated  for  such 
property." 

Macmorran,  K.C.  (Maxwell  with  him), 
showed  cause  against  the  rule,  citing 
B.  V.  Bedworth  (1807),  8  East,  387 ;  and 
Ryde  on  Rating,  1st  edit^  part  4,  c.  xxxi., 
p.  570.  [At  the  suggestion  of  the  Lord 
Chief  Justice,  the  learned  counsel  showing 
cause,  and  in  support,  agreed  that  the  two 
affidavits  above  referred  to  should  be  treated 
as  a  case  stated,  the  consent  of  the  justices 
to  be  obtained  if  necessary,  and  tne  rule 
made  absolute.] 

Balfour  BrownCy  K.C.  (Leslie  Scott  with 
•him),  for  the  appellant — This  case  is  dis- 
tinguishable from  the  Overseers  of  Bootle  v. 
Liverpool  Warehousing  Co,  and  the  Over- 
seers of  Bootle  V.  J,  and  2\  Webster  (1901), 
65  J.  P.  740 ;  85  L.  T.  45.  In  the  latter 
cases,  before  the  making  of  the  rate,  the 
respondents  gave  notice  to  the  appellants 
that  they  intended  to  keep  the  warehouses 
in  question  unoccupied  during  the  current 
overseers'  year.  In  the  case  before  the  court 
the  facts  are  the  very  reverse.  The  respon- 
dents "  did  not  intend  to  allow  any  part  of 
the  warehouse  to  be  used  unless  they  could 
obtain  sufficient  goods "  to  fill  up  half  the 
available  space.  In  that  event  tne  respon- 
dents did  intend  to  occupy  the  warehouse 
during  the  periods  in  question.  [The 
learned  counsel  referred  to  the  notes  of 
the  evidence  which  was  attached  to  the 
affidavits  to  show  that  the  respondents 
intended  to  open  the  warehouse  in  ques- 
tion, the  moment  enough  goods  were 
offered  them  to  make  it  worth  their  while 
to  do  so.]  In  the  Bootle  Cases,  supra,  there 
was  an  intention  not  to  occupy.  In  Mayor 
of  Soutkend'on-Sea  v.  White  (1900),  65  J.  P. 
7 ;  83  L.  T.  408 ;  a  lock-up  shop,  though 
closed  for  the  half-year  for  which  a  rate  was 
made,  was  held  to  be  occupied,  as  fixtures 
were  left  on  the  premises  showing  an  inten- 
tion to  occupy.  The  distinction  between 
the  two  cases  is  clearly  shown  in  Gage  v. 
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Wren  (1902),  67  J.  F.  32 ;  87  L.  T.  271,  in 
the  judgment  of  Alverstone,  L.C.  J.  The 
criterion  then  which  should  have  been 
applied  as  to  whether  or  not  there  was 
occupation  of  this  warehouse  was  the  inten- 
tion of  the  persons  in  legal  possession. 
There  was  an  intention  to  occupy  in  a 
certain  event,  i.e.y  there  was  an  intention  to 
occupy,  for  the  respondents  could  not  be 
out  of  occui)ation  one  day  and  in  the  next. 
Occupation  is  not  the  same  as  user.  Lodg- 
ing-houses, boarding-houses,  and  theatres 
are  often  not  used,  but  vet  are  occupied  so 
as  to  make  them  rateable  ;  a  race-course  is 
often  only  used  for  a  week  in  the  year. 
Intention  to  occupy  constitutes  occupation 
so  as  to  render  the  iwssessor  of  the  premises 
rateable,  and  "intention"  is  the  proper 
criterion  to  apply.  In  the  Booth  Cases, 
8up7%  there  was  an  intention  not  to  occupy ; 
in  the  case  before  the  court  the  intention 
was  to  occupy  the  warehouse. 

Jfacniorrany  K.C.  {Maxwell  with  him), 
for  the  respondents.— The  argument  for 
the  api^ellant  involves  a  confusion  between 
possession  or  the  right  to  occupy  and 
occupation.  The  question  of  occupation 
is  one  of  fact,  and  intention  has  nothing 
to  do  with  the  determination  of  the  ques- 
tion. Occupation  involves  and  implies 
something  in  the  nature  of  user,  however 
slight,  such,  for  instance,  as  furniture  or 
fittings  left  on  the  premises,  and  unless  there 
is  some  such  user  there  is  not  such  occupa- 
tion as  makes  a  person  rateable.  Posses- 
sion, even  with  an  intention  to  occupy,  is 
not  occupation.  In  JSmitk  v.  I^ew  Forest 
Union  (1890),  63  J.  P.  661  ;  61  L.  T.  870,  an 
-owner  of  building  land  was  endeavouring  to 
let  the  same,  and  had  put  up  a  notice  to 
that  effect,  but  he  had  not  actually  let  it 
He  had  legal  possession,  but  not  actual 
possession  and  (as  the  Court  of  Appeal  held) 
no  occupation  rendering  him  liable  to  rates. 
The  effect  of  s.  31  of  the  Liverpool  Im- 
provement Act,  1858,  is  that  a  person  going 
out  of  occupation  during  the  period  for 
which  a  rate  is  made  is  put  in  exactly  the 
same  position  as  if  he  was  not  in  occupa- 
tion at  the  time  the  rate  was  made.  [The 
learned  counsel  referred  to  the  general 
statute,  s.  16  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict.  c. 
41),  amended  by  s.  3  of  the  Poor  Rate 
Assessment  and  Collection  Act  (1869) 
Amendment  Act,  1882  (45  &  46  Vict  c.  20)]. 
This  case,  therefore,  is  concluded  by  the 
decision  in  the  Booth  Cases,  sv/pra,  and 
there  was  evidence  to  support  the  justices' 
decision. 
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Le$lie  Scott,  in  reply.  tALVERSTONK, 
L.C.  J. — Do  you  say  that  there  was  no  evi- 
dence on  which  the  justices  could  come  to 
the  conclusion  that  there  was  no  occupa- 
tion ]]  Yes,  because  there  was  an  intention 
to  occupy  on  the  part  of  the  respondents. 
Intention  is  the  true  criterion  here.  In  the 
Bootle  CoMSj  supra,  Bigham,  J.,  said  [see 
65  J.  P.,  at  p.  741J:  "The  question  is 
whether,  upon  March  26th,  these  warehouses 
were  occupjied  so  as  to  make  them  rate- 
able, that  is  to  say,  were  they  occupied  by 
the  respondents  for  the  purpose  of  their 
business  1  That  is,  in  my  opinion,  a  ques- 
tion of  intention— of  course  a  bona  Jiae  in- 
tention— to  be  answered  with  reference  to 
the  circumstances  of  the  case ;  in  other 
words,  it  is  a  question  of  fact."  [Staley  v. 
Overseers  of  Uastleton  (1864),  28  J.  P.  710 : 
33  L.  J.  M.  C.  178  ;  and  Rochdale  Canal 
Co,  V.  Brewster  [1894]  2  Q.  B.  854  ;  58  J.  P. 


754,  were  also  referred  1 


Alverstone,  L.C.  J. — It  is  very  important 
that  we  should  adhere  to  the  rule  that 
where  a  case  has  been  decided  in  this  court, 
and  there  is  really  no  substantial  distinc- 
tion between  it  and  the  case  which  is  being 
considered,  we  ought  to  follow  it.  I  do  not 
therefore  propose  to  discuss  the  merits  of 
the  decision  in  Overseers  of  Bootle  v.  Liver- 
pool Warehousing  Co,,  and  Overseers  of 
Booth  V.  X  and  T,  Webster  (1901),  65  J.  P. 
740;  85  L.  T.  45;  and  unless  those  cases 
can  fairly  be  distinguished  from  this,  I 
think  we  ought  to  follow  those  decisions. 
Mr.  Ma^cmorran  has  satisfied  me,  and,  in- 
deed, Mr.  Leslie  Scott,  in  no  way  disputes, 
that  the  question  in  tnis  case  is  :  Has  there 
been  occupation  during  part  of  the  year? 
If  a  person  has  only  been  in  occupation 
during  part  of  the  vear,  he  is  entitled  to 
relief  for  that  part  of  the  year  during  which 
he  does  not  occupy.  I  think  a  distinction 
must  be  drawn  oetween  an  intention  to 
occupy  and  an  intention  to  use.  If  there  is 
no  occupation,  the  intention  to  use  is  not 
enough.  Applying  the  Bootle  Ca^s,  supra^ 
and  accepting  them  for  the  purpose  of  to- 
day as  a  correct  enunciation  of  the  law, 
What  have  the  justices  found  in  this  easel 
They  found,  as  a  fact,  that  there  had  been 
no  occupation  of  the  warehouse  during  the 
said  periods,  and  they  therefore  dismissed 
the  information.  The  following  transcript 
of  a  shorthand  note  sets  forth  what  was 
said  on  that  occasion  :  '*  (The  Ciudrnian). 
We  have  ^ven  thi»  case  our  very  careful 
consideration,  and  have  arrived  at  a  unani- 
mous conclusion  upon  the  evidence  given 
that  Messrs.  Meliadew  were  not  in  occupa* 


Digitized  by 


Google 


MAGISTERIAL  CASES. 


Kex  v.  Henderson  and  Other  J  J. 

tion  of  the  warehouse,  No.  3,  Neptune 
Street,  during  the  periods  for  which  the 
rates  were  claimed,  and  we  cannot  therefore 
issue  the  distress  warrant  asked  for.  We 
consider  the  law  is  settled,  so  far  as  this 
court  is  concerned,  by  the  Bootle  Casesy 
supra,  and  the  matter  resolves  itself,  so  far 
as  we  are  concerned,  into  the  question  of 
fact.  Was  there  any  occupation  or  noti 
And  we  find  there  was  not.  It  seems  to 
me,  therefore,  that  unless  Mr.  Leslie  Scott 
can  establish  that  there  wsis  no  evidence  of 
an  absence  of  occupation  we  ought  to  fol- 
low the  Bootle  Cases,  I  express  no  opinion 
on  the  matter — feeling  myself  bound  by 
authority — ^but  here  in  this  case  where  the 
facts  are  that  user  was  so  put  an  end  to 
that  whatever  appliances  were  required  for 
the  business  were  taken  out  of  the  warehouse 
and  the  water  cut  off,  I  think  it  is  going  too 
far  to  say  that  there  was  no  evidence  upon 
the  question  of  ^fact.  the  finding  being 
similar  to  that  in  the  Bootle  Cases,  I 
I  think,  therefore,  that  this  appeal  must  be 
dismissed. 

Kennedy,  J. — I  think  it  is  impossible  to 
distinguish  this  case  from  the  Bootle  Cases, 
supra,  I  say  nothing  as  to  those  cases, 
except  that  we  are  bound  by  them. 

Kidlet,  J. — I  also  think  we  are  bound 
by  the  decision  in  the  Bootle  Cases,  It  is 
true  the  facts  in  this  case  are  somewhat 
different,  but  the  principle  of  those  cases 
applies  to  this,  and  the  cases  stand  or  fall 
together. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  F.  Venn  & 
Co.  for  E.  R  Pickmere,  Liverpool. 

Solicitor  for  the  respondents:  A.  W. 
Lightbody. 
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(Before  Alverstone,  L.C.  J.,  Kennedy  and 
Kidley,  JJ.) 

May    17,   1005. 

Rex     V,    Drink  WATER     and      Others, 
Coventry  JJ. ;  Ex  parte  Wincott. 

Licensing— Existing  on-licence  —  Applica- 
tion for  removal  of — Power  or  duty  of 
justices  to  impose  conditions  as  to 
money  payment  —  Monopoly  value — 
Licensing  Act,  1872  (35  «k  36  Vict, 
c.  94)^  s.  50— Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  s.  22— Licensing  Act, 
1904  (4  Edw.  7),  s.  4  (2). 

On  an  application  fw  an  order  sanctioning 
the  provisional  removal  of  an  on-licence 
under  s.  50  of  the  Licensing  Act,  1872, 
and  s,  22  of  the  Licensing  Act,  1874, 
licensing  justices  have  no  power  or  duty 
to  impose  conditions  under  s,  4  (2)  of 
the  Licensing  Act,  1904,  and  the  v>ords 
in  that  sub-section  "  on  the  grant  of  a 
new  on-licence  '*  do  not  include  a  grant 
sanctioning  such  a  removal. 

The  Court  was  of  opinion  that  licensing 
justices  had  full  discretion  to  grant 
or  refuse  an  application  for  an  order 
sanctioning  such  a  removal,  and  that  in 
exercising  their  discretion  they  might 
consider  whether  su^h  a  removal  would 
deprive  or  secure  to  the  public  t/ie 
monopoly  value  which  would  be  pre- 
served to  them,  if  a  new  on-licence  was 
granted,  under  the  provisions  of  s,  4  (2) 
of  the  Licensing  Act,  1904. 

A  rule  nisi  was  obtained  for  a  mandamus 
ordering  certain  justices  of  the  city  of 
Coventry  to  hold  an  adjournment  of  the 
general  annual  licensing  meeting  in  and  for 
ike  said  city,  and  to  hear  and  determine 
according  to  law  an  application  that  the 
licence  heretofore  granted  in  respect  of  a 
certain  house  and  premises  known  by  the 
sign  of  "The  Hare  and  Hounds  Inn" 
might  be  removed  to  a  certain  house  and 
premises,  intended  to  be  called  "The  Hare 
and  Hounds  Inn,"  about  to  be  erected  and 
constructed  upon  a  piece  of  land  situate 
within  the  said  city. 

It  appeared  that  at  the  general  annual 
licensing  meeting  for  the  city  of  Coventry, 
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held  on  February  8th,  1905,  application 
was  duly  made  under  s.  50  of  the  Licensing 
Act,  1872,  and  s.  22  of  the  Licensing  Act, 
1874,  for  the  provisional  removal  of  the 
existing  full  publican's  licence  of  "The 
Hare  and  Hounds  Inn,**  Far  Gosford  Street^ 
Coventry,  to  premises  about  to  be  erected  and 
constructed  in  Bramble  Street.  Coventry. 
A  plan  of  the  premises  having  oeen  put  m 
and  evidence  adduced  that  the  proposed 
removal  of  the  said  licence  would  be  to  the 
interest  and  for  the  benefit  of  the  inhabi- 
tants of  the  district  in  which  the  proposed 
new  premises  were  to  be  constructed,  it  was 
contended  on  behalf  of  the  applicant,  one  of 
the  owners  of  the  said  inn  in  Far  Gosford 
Street  and  of  the  premises  in  Bramble 
Street,  that  the  order  for  provisional 
removal  asked  for  was  not  an  application 
for  a  new  licence,  and  that  no  conditions  in 
accordance  with  s.  4  (2),  (a),  (b)  of  the 
Licensing  Act,  1904,  as  to  the  monopoly 
value  should  or  could  be  attached  to  the 
order  for  provisional  removal  or  to  the  said 
licence  when  so  removed. 

The  justices  of  the  licensing  district  dis- 
missed the  application,  being  of  opinion 
that  they  could  not,  or  that  they  would  not, 
make  an  order  of  removal  except  as  on  an 
application  for  a  now  licence,  and  they 
stated  they  would  only  make  an  order  if  a 
money  payment  was  made.  The  applicant 
refused  to  submit  to  this  condition,  and 
obtained  the  above-mentioned  rule.  The 
minute  of  their  decision  was  as  follows : 
"We  are  of  opinion  that  upon  the  facts 
proved  the  removal  of  the  *Hare  and 
Hounds '  to  the  proposed  new  site  would  be 
of  public  advantage,  and  should  be  per- 
mitted by  the  licensing  justices*.  Acting, 
however,  upon  the  opinion  of  their  legal 
adviser,  Mr.  Wilks,  the  licensing  justices 
consider  they  cannot  make  the  order  asked 
for,  of  provisional  removal,  except  as  upon  an 
application  for  a  new  licence.  The  legal 
point  raised  by  the  applicant's  counsel  is 
important,  and  the  justices  will  help  the 
applicant  in  any  way  possible  to  obtain  a 
decision  of  the  High  Court  thereon  by 
mandamus  or  otherwise." 

The  justices,  however,  stated  in  their 
affidavit:  "Upon  the  evidence  before  us 
we  considered  that  a  case  had  been  made 
out  for  the  provisional  grant  of  a  licence  to 
premises  to  be  constructed  in  Bramble 
Street,  and  that  the  removal  or  doing  away 
with  the  licence  to  the  said  premises  in 
Far  Gosford  Street  would  be  an  advantage. 
Although  we  had  no  specific  evidence  on 
the  point,  we  were  satisfied,  from  our  own 
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knowledge  of  the  district,  that  the  removal 
of  the  licence  from  the  premises  in  Far 
Gosford  Street  to  the  premises  to  be  con- 
structed in  Bramble  Street  would  be  a  very 
great  pecuniary  gain  to  the  applicant,  and 
we  were  not  disposed  to  make  an  order 
sanctioning  the  removal  of  the  licence 
unless  the  pecuniary  gain  so  acquired 
should  be  secured  in  the  interests  of  the 
public.  It  was  contended  on  behalf  of  the 
applicant  that  we  had  no  power  to  attach 
any  conditions  as  to  requiring  pajment  of 
the  monopoly  value  on  the  making  of  an 
order  sanctioning  the  removal  of  the 
licence.  We  were,  however,  advised  that 
we  had  the  same  power  to  make  an  order 
sanctioning  the  removal  of  such  licence  as 
we  have  to  ^nt  a  new  licence ;  and  as 
licensing  justices  in  the  grant  of  a  new 
on-licence  have  power  to  attach  to  the  grant 
of  the  licence  such  conditions,  both  as  to 
payments  to  be  made  and  as  to  any  other 
matters,  as  they  think  proper  in  the 
interests  of  the  public,  we  consider  that  an 
order  sanctioning  the  removal  of  such 
on-licence  should  not  be  made  unless  some 
such  conditions  should  be  attached  to  tbe 
order  requiring  (inter  alia)  a  payment  to  be 
made  by  the  applicant  We  did  not  go 
into  the  question  of  amount,  as  we  had  no 
evidence  before  us  to  enable  us  to  fix  what 
the  amount  should  be.  As  the  applicant 
wished  for  an  order  sanctioning  the  removal 
free  of  all  conditions  as  to  payment,  we 
refused  the  application." 

The  applicant  had  also  applied  at  the 
general  annual  licensing  meeting  for  a  new 
licence  in  respect  of  the  house  and  premises 
about  to  be  erected  in  Bramble  Street,  but 
this  application  was  subsequently  with- 
drawn. 

By  s.  50  of  the  Licensing  Act,  1872: 
"  Licences  may  be  removed  from  one  part 
of  a  licensing  district  to  another  part  of  the 
same  district,  or  from  one  licensing  district 
to  another  licensing  district  within  the 
same  county,  in  manner  following : 

"  The  application  for  an  order  sanctioning 
removal  snail  be  made  by  the  person 
desiring  to  be  the  holder  of  the  ncenoe 
when  removed,  and  shall  be  made  at  a 
general  annual  licensing  meeting,  or  any 
adjournment  thereof,  to  the  justices  autho- 
rised to  grant  new  licences  in  the  licensing 
district  in  which  the  premises  are  situated 
to  which  the  licence  is  to  be  removed. 

"  Notice  of  the  intended  application  shall 
be  given  in  the  same  manner  as  notice  is 
given  of  an  application  for  the  grant  of  a 
new  licence.    A  copy  of  the  notice  shall  be 
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personally  served  upon  or  sent  by  registered 
letter  to  the  owner  of  the  premises  from 
which  the  licence  is  to  be  removed,  and  the 
holder  of  the  licence,  unless  he  is  also  the 
applicant.  The  justices  to  whom  the  appli- 
cation is  made  shall  not  make  an  oraer 
sanctioning  such  removal  unless  they  are 
satisfied  that  no  objection  to  such  removal 
is  made  by  the  owner  of  the  premises  to 
which  the  licence  is  attached,  or  by  the 
holder  of  the  licence  or  by  any  other  person 
whom  such  justices  shall  determine  to  have 
a  right  to  object  to  the  removal. 

"Subject  as  aforesaid,  such  justices  shall 
have  the  same  power  to  make  an  order 
sanctioning  such  removal  as  they  have  to 
grant  new  licences  :  but  no  such  order  shall 
be  valid  unless  confirmed  by  the  confirming 
authority  of  the  licensing  district." 

By  s.  74  of  the  Licensing  Act,  1872 
(interpretation  clause) :  "...  *A  new  licence' 
means  a  licence  granted  at  a  general  annual 
licensing  meeting  in  respect  of  premises  not 
theretofore  licensed  for  the  sale  of  intoxi- 
cating liquors ;  .  .  ."  [Repealed  by  s.  33  of 
the  Licensing  Act,  1874.] 

By  s.  32  of  the  Licensing  Act,  1874: 
"*A  new  licence'  means  a  licence  for  the 
sale  of  any  intoxicating  liquor  granted  at  a 
general  annual  licensing  meeting  in  resi)ect 
of  premises  in  respect  of  which  a  similar 
licence  has  not  theretofore  been  granted." 

The  last  paragraph  of  s.  22  of  the 
Licensing  Act,  1874,  which  deals  with  the 
provisional  grant  and  confirmation  of 
licences  to  premises  about  to  be  con- 
structed or  in  course  of  construction,  pro- 
vides :  "This  section  shall,  with  the  neces- 
sary variations,  extend  to  the  provisional 
removal  to  any  ijremises  of  an  existing 
licence  under  section  fifty  of  the  principal 
Act." 

By  8.  4  (2)  of  the  Licensing  Act,  1904 : 
"The  justices,  on  the  grant  of  a  new  on- 
licence,  may  attach  to  the  grant  of  the 
licence  such  conditions,  both  as  to  the  pay- 
ments to  be  made  and  the  tenure  of  the 
licence  and  as  to  any  other  matters,  as  they 
think  proper  in  the  interests  of  the  public  ; 
subject  as  follows :  ^ 

"  (a)  Such  conditions  shall  in  any  case  be 
attached  as,  having  regard  to  proper  pro- 
vision for  suitable  premises  and  good 
management,  the  justices  think  best  adapted 
for  securing  to  the  public  any  monopoly 
value  which  is  represented  by  the  difference 
between  the  value  which  the  premises  will 
bear,  in  the  opinion  of  the  justices,  when 
licensed  and  the  value  of  the  same  premises 
if  they  were  not  licensed :  Provided  that, 
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in  estimating  the  value  as  licensed  premises 
of  hotels  or  other  premises  where  the  profits 
are  not  wholly  derived  from  the  sale  of 
intoxicating  liquor,  no  increased  value 
arising  from  profits  not  so  derived  shall  be 
taken  into  consideration : 

"(b)  The  amount  of  anypayments  imposed 
under  conditions  attached  in  pursuance  of 
this  section  shall  not  exceed  the  amount 
thus  required  to  secure  the  monopoly 
value." 

By  s.  9  (4)  of  the  Licensing  Act,  1904 ! 
"In  this  Act .  .  .  the  expression  *  on-licence 
means  a  licence  for  the  sale  of  any  intoxi- 
cating liquor  (other  than  wine  alone  or 
sweets  alone^  for  consumption  on  the  pre- 
mises, and  the  expression  '  new  on-licence' 
shall  be  construed  accordingly ;  and  the 
expression  *  existing  on-licence'  means  an 
on-licence  in  force  at  the  date  of  the  passing 
of  this  Act  and  includes  a  licence  granted 
by  way  of  renewal  from  time  to  time  of  a 
licence  so  in  force,  whether  such  licence 
continues  to  be  held  by  the  same  person  or 
has  been  or  may  be  transferred  to  any  other 
person  or  persons.  .  .  ." 

By  8.  10  of  the  Licensing  Act,  1904,  that 
Act  "shall  be  construed  as  one  with  the 
Licensing  Acts,  1828  to  1902." 

Avory,  K.C.  (  W,  W.  Mackenzie  with  him), 
showing  cause. — The  question  at  issue  is 
whether  the  justices  of  a  licensing  district 
have  the  same  power  and  duty  on  a  pro- 
visional removal  of  a  licence  under  s.  50  of 
the  Licensing  Act,  1872,  supra,  and  under 
s.  22  of  the  Licensing  Act,  1874,  supra,  of 
imposing  conditions  as  to  money  payments 
as  they  have  on  the  grant  of  a  new  on- 
licence  under  s.  4  (2)  of  the  Licensing  Act, 
1904,  supra— whether  the  words  in  the  last- 
mentioned  section  "  on  the  grant  of  a  new 
licence "  include  the  grant  of  an  order  for 
provisional  removal.  I  contend  that  the 
justices  of  a  licensing  district  not  only  can, 
but  must,  impose  a  money  payment  on  the 
grant  of  a  provisional  removal,  by  reason  of 
s.  4  (2)  of  the  Licensing  Act,  1904.  to  secure 
for  the  public  the  monopoly  value  of  the 

f  remises  to  which  the  licence  is  removed, 
admit  that  before  the  Licensing  Act,  1904, 
the  justices  of  a  licensing  district  could  not 
impose  any  condition  involving  a  payment 
of  money  on  the  grant  of  an  order  of 
removal  (R.  v.  Bovynian,  [1898]  1  Q.  B.  663  ; 
62  J.  P.  374},  but  s.  4  (2)  of  the  Licensing 
Act,  1904,  has  amended  the  law  in  that 
respect.  Section  50  of  the  Licensing  Act, 
1872,  provides  that,  subject  to  the  earlier 
terms  of  that  section,  sujyra,  •*  such  justices 
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shall  have  the  same  power  to  make  an 
order  sanctioning  such  removal  as  they 
have  to  grant  new  licences,  and  by  that 
section  application  for  removal  can  only  be 
made  to  justices  sitting  to  grant  new  licences, 
and  the  same  notices  are  to  be  given  as  in 
applications  for  new  licences  :  but  no  such 
order  shall  be  valid  unless  confirmed  by  the 
confirming  authority  of  the  licensing  dis- 
trict." Section  22  of  the  Licensing  Act, 
1874,  which  deals  with  the  provisional 
grant  and  confirmation  of  licences  to  pre- 
mises about  to  be  constructed  or  in  course 
of  construction,  provides  that  "  this  section 
shall,  with  the  necessary  variations,  extend 
to  the  provisional  removal  to  any  premises, 
of  an  existing  licence  under  s.  50  of  the 
principal  Act.*'  From  these  sections  it 
appears  that  the  distinguishing  feature  of  a 
grant  of  a  new  licence  is  required  on  the 
grant  of  an  order  for  removal,  namely, 
"  confirmation,"  and  that  the  powers  of  the 
licensing  justices  are  the  same  on  an  appli- 
cation for  the  provisional  removal  of  an  old 
licence  as  on  an  application  for  the  pro- 
visional grant  of  a  new  one.  The  language 
of  s.  4  (2)  of  the  Licensing  Act,  1904,  as  to 
the  occasion  of  the  power  or  duty  to 
impose  money  payments  is  "  on  the  grant 
of  a  new  on-licence."  By  s.  10  of  that  Act 
it  is  to  be  construed  as  one  with  the 
Licensing  Acts,  1828  to  1902.  By  s.  32 
of  the  Licensing  Act,  1874,  supra^  "a  new 
licence"  is  one  in  respect  of  premises 
in  respect  of  which  a  similar  licence 
has  not  theretofore  been  granted.  The 
fresh  licence  for  the  "  Hare  and  Hounds " 
about  to  be  erected  in  Bramble  Street, 
Coventry,  was  a  new  licence  within  the 
interpretiition  clauses,  and  therefore  within 
the  words  "on  the  grant  of  a  new  on- 
licence"  in  s.  4  (2)  of  the  Licensing  Act, 
1904.  Section  9  (4)  of  the  Licensing  Act, 
1904,  supra,  which  defines  the  expression 
"new  on-licence"  in  that  Act,  does  not 
throw  light  on  the  point.  I  submit  the 
licensing  justices  had  power  and  were 
bound  to  impose  a  condition  of  a  money 
payment,  as  this  application  for  an  order 
of  removal  was  one  for  the  grant  of  a  new 
on-licence  within  the  meaning  of  s.  4  (2)  of 
the  Licensing  Act,  1904.  [In  answer  to 
the  Lord  Chief  Justice,  Mr.  Avory  stated 
that  before  the  Act  of  1904  was  passed 
there  had  been  a  growing  practice  amongst 
licensing  justices  of  requiring  the  surrender 
of  old  in  exchange  for  the  grant  of  new 
licences.  The  Act  of  1904  secured  for  the 
public  the  monopoly  value  of  a  new 
licence.] 
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W.  W.  Mackenzie  followed.— Section  4  (2) 
of  the  Licensing  Act,  1904,  gives  licensing 
justices  (1)  a  aiscretion  to  attach  to  the 
grant  of  a  licence  conditions  both  as  to  the 
payments  to  be  made  and  the  tenure  of  the 
licence,  and  as  to  any  other  matters,  as 
they  think  proper  in  the  interests  of  the 
public,  and  (2)  an  obligation— a  duty— to 
attach  such  conditions  as,  having  regard  to 
proper  provision  for  suitable  premises  and 
good  management,  are  best  adapted  for 
securing  to  the  public  the  monopoly  value 
of  the  premises.  But  by  s.  50  of  the  Act  of 
1872  the  justices  shall  have  the  same  power 
to  make  an  order  sanctioning  removal  as 
they  have  to  grant  new  licences.  That  is 
the  enabling  section ;  the  justices  are  only 
to  have  the  same  power  to  order  a  removal 
as  to  grant  a  new  licence,  and  they  cannot 
grant  a  new  licence  without  securing  the 
monopoly  value  to  the  public.  Their  power 
to  order  a  removal,  therefore,  must  be 
similarly  limited.  [Alverstone,  L.C. J. :  In 
H.  V.  Botoman,  supra,  my  brother  Wills,  J., 
said:  "As  to  whether  the  justices  were 
entitled  to  attach  the  condition  of  the  sur- 
render of  the  old  licences,  I  will  express  no 
definite  opinion,  thougn,  as  at  present 
advised,  I  incline  to  the  view  that  they 
might  lawfully  have  done  so,  as  the  number 
of  the  licensed  houses  which  the  needs  of 
the  neighbourhood  demanded  was  one  of 
the  matters  which  they  had  to  consider." 
Has  that  point  ever  been  determined?] 
No.  Section  50  of  the  Licensing  Act,  1872, 
was  taken  from  s.  2  of  the  Intoxicating 
Liquors  (Licences  Suspension)  Act,  1871, 
repealed  by  the  Act  of  1872.  The  power  of 
removal  in  that  section  is  "at  their  dis- 
cretion," and  at  that  time  the  power  of 
refusing  the  grant  of  certain  new  licences 
was  limited.  The  power  to  refuse  removal, 
therefore,  was  at  that  time  greater  than  the 
jiower  to  refuse  a  new  grant. 

Fickford,  K.C.  (Bruce  Willianuon,  A.  H. 
Bodkin,  and  Maddocks  with  him),  in  support, 
after  dealing  with  the  question  as  to  what 
were  the  grounds  of  the  decision  of  the 
licensing  justices  as  shown  by  the  minute  of 
their  decision  and  their  affidavit— Licens- 
ing justices  have  not  the  power  to  impose  a 
condition  of  money  payment  on  the  pro- 
visional removal  of  a  licence  under  s,  50  of  the 
Licensing  Act,  1872,  and  s.  22  of  the  Licensing 
Act,  1874.  From  the  first  statutory  refer- 
ence to  removals  in  the  Intoxicating  Liquor 
(Licences  Suspension)  Act,  1871,  now  re- 
pealed (see  the  second  recital  and  ss.  1  (1) 
and  2  of  that  Act),  throughout  licensing 
legislation  for  thirty  years  the  grant  of  a  .qT^ 
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removal  order  ftnd  the  grant  of  a  taew 
licence  have  been  dealt  with  as  separate 
grants  meaning  different  things.  One  grant 
was  a  dealin^B^  with  an  existing  licence,  the 
other  with  a  licence  which  up  to  the  time  of 
the  grant  had  not  existed.  Section  50  of  the 
Licensing  Act,  1872,  supra,  said  that  the 
licensing  justices  shouki  have  the  same 
power  to  make  an  order  of  removal  as  they 
nad  to  grant  new  licences— that  was  the 
same  power  of  jurisdiction.  The  section 
does  not  say  they  shall  have  exactly 
identical  powers  in  relation  to  either.  The 
distinction  between  the  two  grants  was 
pointed  out  in  Lacehy  v.  Lacon  4Jc  Co,, 
[1899]  A.  C.  222  ;  63  J.  P.  371.  The  conten- 
tion in  that  case  was  the  converse  of  that  in 
this,  and  it  was  held  by  the  House  of  Lords 
that,  where  a  new  licence  was  applied  for, 
and  was  granted  on  condition  that  an  exist- 
ing one  was  surrendered,  the  grant  was 
neither  in  form  or  substance  an  order  of 
removal  of  a  licence.  Lord  Mokbis  said  in 
that  case  (see  L.  R..  p.  232) ;  "  Why  is  he 
(the  applicant)  to  be  held  as  having  applied 
for  a  CTant  of  a  'removal'  when  he  did  not 
do  itl  .  .  .  There  are  three  different 
applications  dealt  with  by  the  statute. 
There  are  three  different  sets  of  notices  to 
be  given  by  the  statute,  there  are  there 
different  results  to  be  arrived  at  by  the 
statute.  The  first  is  renewal,  the  second  is 
a  grant  of  a  new  licence,  and  the  third  is  an 
Older  for  removal.  [The  learned  counsel 
quoted  at  length  from  the  judgments.] 
Now  one  of  the  main  objects  of  the  Licens- 
ing Act,  1904.  was  to  make  a  distinction 
between  the  old  and  new  licences  not  exist- 
ing at  the  time  of  the  passing  of  the  Act. 
The  grant  of  an  order  of  removal  is  a  deal- 
ing with  an  old— an  existing  licence — which 
is  to  be  taken  to  new  premises.  If  the 
contention  of  the  justices  is  right,  the  old 
existing  licence  would  be  taken  away,  which 
is  a  clear  loss  of  the  monopoly  value  of  those 
premises,  and  the  monopoly  value  of  the 
new  premises  given  to  them  by  the  removal  of 
the  old  licence  would  be  secured  to  the  public. 
So  the  result  would  be  that  in  the  case  of 
an  old  licence  existing  before  the  passing 
of  the  Licensing  Act,  1904,  the  monopoly 
value  of  the  premises  is  taken  away  without 
any  consideration  therefor.  The  scheme  of 
the  1904  Act  was  that  that  should  only  be 
done  in  the  case  of  licences  not  existing 
at  the  passing  of  the  Act.  [Alver- 
STONK.  L.C.J.— -If  the  rule  is  made  abso- 
lute, tne  justices  will  not  be  bound  to  make 
the  order  of  removal?]  No.  [He  was 
stopped.] 
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Alvehstone,  L.C.J. — ^In  my  opinion  this 
rule  must  be  made  absolute.  If  the  case 
had  come  before  us  solely  upon  the  materials 
which  were  before  my  learned  brothers  when 
the  rule  was  moved,  I  think  the  case  would 
be  almost  too  clear  for  argument,  because 
the  ground  of  the  decision  of  the  justices,  as 
then  stated,  was  in  these  words  :  "  We  are 
of  opinion  that,  upon  the  facts  proved,  the 
removal  of  the  *Hare  and  Hounds' to  the 
proposed  new  site  would  be  of  public 
s^vantage  and  should  be  permitted  by  the 
licensing  justices.  Acting,  however,  upon 
the  opinion  of  their  legal  adviser,  Mr.  Wilks, 
the  licensing  justices  consider  they  cannot 
make  the  order  asked  for  of  provisional 
removal,  except  as  upon  an  application  for 
a  new  licence.  That  was  a  distinct  decision 
that  the  old  law  in  regard  to  removal  was 
altered,  and  that  the  application  to  remove 
from  one  house  to  a  place  which  had  not 
been  previously  licensed  could  only  be  dealt 
with  as  an  application  for  a  new  licence.  I 
think  that  obviously  goes  too  far.  It  is 
clearly  established  that  there  were  two 
parallel  lines  of  legislation,  one  with  regard 
to  applications  for  a  removal  order,  the 
other  with  regard  to  applications  for  a  new 
licence  '  and  to  say  that  in  every  case  of 
removal  no  question  of  property  value  may 
arise^  and  no  question  of  new  and  improved 
conditions  may  arise— in  fact  it  may  be  a 
desirable  thing  to  get  a  licence  away  from  a 
place  where  tnere  are  a  ffreat  many,  to  a 
village  even  with  less  advantages  where 
there  is  only  one,  or  even  none  at  all — to 
say  that  a  case  of  removal  can  only  be 
dealt  with  by  way  of  application  for  a  new 
licence  as  it  the  premises  had  not  had  a 
licence  at  all,  would  be  repealing  the  whole 
of  the  removal  legislation,  which  I  think 
goes  much  too  far.  The  case  is  altered  to  a 
certain  extent  from  that  point  of  view  by 
the  affidavit  of  the  justices.  I  confess  I 
have  ^reat  difficulty  in  reconciling  that 
affidavit  with  what  was  read  out  as  the 
minute  of  their  decision  ;  but  it  may  be,  as 
Mr.  Avory  says,  that  what  the  licensing 
justices  meant  to  say  was  that  they  must 
deal  with  the  question  of  removal  upon  the 
same  basis  and  from  the  same  point  of  view 
as  in  the  case  of  granting  a  new  licence. 
Therefore  there  is  not  the  same  amount  of 
contradiction  as  Mr.  Pickford  suggested. 
When  the  affidavit  was  read  they  said  they 
were  advised  they  had  the  same  powe.r  to 
make  an  order  sanctioning  the  removal  as 
of  granting  a  new  licence,  and  further,  they 
had  previously  said  that  they  were  not  dis- 
posed to  make  an  order  unless  the  pecuniary     t 
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gain  so  acquired  should  be  secured  in  the 
interests  or  the  public.  In  my  view,  how- 
ever, I  think  the  state  of  the  law  at  present 
with  regard  to  this  matter  is  as  follows : 
There  were  two  parallel  lines  of  legislation ; 
one  with  reference  to  removal,  and  the  other 
with  reference  to  the  granting  of  a  new 
licence.  I  agree  with  Mr.  Avory,  that  to  a 
great  extent  the  same  considerations  had  to 
govern  the  one  and  the  other— public  con- 
venience, desirability  that  new  premises 
should  oe  licensed,  fitness  of  premises,  fit- 
ness of  the  applicant,  and  other  considera- 
tions. I  am  not  speaking  of  these  con- 
siderations specifically,  but  only  generally, 
without  consideration  of  what  statutory 
limits  there  were,  if  there  were  any,  to  what 
the  justices  might  do  in  one  case  or  the 
other.  And  undoubtedly  s.  50  of  the 
Licensing  Act,  1872,  does  say,  "  Subject  as 
aforesaid,  such  justices  shall  nave  the  same 
power  to  make  an  order  sanctioning  such 
removal  as  they  have  to  grant  new  licences." 
But  I  think  there  is  much  in  the  view  pre- 
sented by  Mr.  Pichford^  that  as  that  was  the 
enabling  section,  words  of  that  kind  were 
required,  and  that  the  meanin/j  of  those 
words  falls  short  of  the  contention  of  Mr. 
Avory  that  "the  same  power"  means  that 
the  justices  are  to  order  removal  under  all 
circumstances  exactly  in  the  same  way  as 
they  grant  a  new  licence.  Similarly  s.  22  of 
the  Act  of  1874,  which  enabled  orders  to 
be  made  for  provisional  removal,  does  not 
seem  to  me  to  destroy  the  argument  that 
there  were,  in  connection  with  provisional 
grants  with  regard  to  the  grant  of  a  new 
licence  and  with  regard  to  the  removal  of  a 
licence  to  new  premises,  parallel  lines  of 
powers  which  the  licensing  justices  exercised 
with  an  absolute  discretion  in  the  case  of 
removal.  Now,  passing  to  the  Licensing 
Act,  1904,  that  statute  involves  difficulties 
of  construction  ;  but  it  must  be  construed 
largely  with  reference  to  its  main  object  and 
intent,  which  was  to  give  a  value  to  existing 
licences  and  secure  them  to  the  licence- 
holder,  and  to  give  the  public  the  benefit  of 
increased  value  due  to  a  new  licence.  Sec- 
tion 4  (2)  says :  "The  justices  on  the  grant 
of  a  new  on-licence  may  attach  to  the  grant 
of  the  licence  such  conditions,  both  as  to  the 
payments  to  be  made  and  the  tenure  of  the 
licence  and  as  to  any  other  matters  as  they 
think  proper  in  the  interests  of  the  public; 
.  .  ,  The  language,  therefore,  does  not 
plainly  touch  on  the  question  of  removal. 
I  think  the  ar^ment  ought  to  be  fairly 
considered  that  if  the  legislature  had  meant 
to  bring  both  classes  of  jurisdiction  into  one 
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section,  and  make  them  subject  to  one  con- 
dition, one  would  have  expected  to  have 
found  some  such  words  as  "either  on  the 
granting  of  a  new  on-licence  or  the  removal 
of  an  existing  on-licence,"  and  although  the 
interpretation  clauses  have  not  much  bear- 
ing upon  the  main  point,  yet  the  interpreta- 
tion clause  in  the  Act  of  1904  supports  that 
view,  because  a  distinction  is  drawn  between 
existing  on-licences  and  new  on-licences  that 
were  not  existing  at  the  dato  of  the  passing 
of  the  Act.  Then,  the  matter  to  oe  con- 
sidered under  subs.  (2)  (a)  is  the  question 
of  the  monopoly  value  represented  by  the 
difference  between  the  value  which  the  pre- 
mises will  bear  when  licensed  and  the  value 
when  not  licensed.  It  is  a  little  difficult  to 
see  how,  if  that  is  the  problem  to  be  dealt 
with  and  solved,  the  question  of  the 
removed  licence  having  been  surrendered 
could  properly  be  taken  into  the  calculation. 
The  public  were  not  intended  to  get  the 
benefit  of  the  difference  between  the  value 
of  the  premises  as  unlicensed  and  the  value 
of  the  premises  as  licensed,  on  the  granting 
of  a  new  licence,  and  in  addition  the  benefit 
of  the  value  of  the  surrendered  licence. 
Without  suggesting  that  that  difficulty  is 
conclusive,  it  seems  to  me  to  point  to  the 
fact  that  the  removal  of  an  existing  licence 
involves  diff'erent  considerations  to  those 
which  arise  in  the  question  of  granting  a 
new  licence ;  and  to  support  the  argument 
that  we  ought  not  to  construe  those  words 
"on  the  grant  of  a  new  on-licence"  as 
enuivalent  to,  and  including;,  "  on  the  gi-ant 
ot  the  removal  of  an  existing  on-licence" 
simply  because,  by  earlier  legislation,  the 
same  powers  were  given  to  justices  to  grant 
the  removal  of  existing  licences  as  there 
were  to  grant  new  licences.  I  therefore 
think,  upon  the  main  question  which  has 
been  argued  before  us^  tnat  on  an  applica- 
tion for  removal  the  justices  have  not  the 
power  to  impose  the  conditions  which  they 
have  power  to  or  must  impose  when  grant- 
ing a  new  on-licence.  I  wish,  however,  to 
say  I  do  not  want  anything  I  have  said  to 
suggest  or  to  indicate  that  the  justices  have 
not,  when  the  question  of  removal  is  before 
them,  a  discretion  as  to  whether  they  will 
allow  the  removal,  and,  speaking  for  myself, 
I  think  they  ought  to  take  into  considera- 
tion, when  they  are  asked  to  grant  a 
removal,  whether  or  not  it  is  a  substantial 
removal  under  circumstances  which  would 
deprive  the  public  by  the  licensing  of  the 
new  premises  of  that  value  which  belongs 
to  them,  and  which  would  be  preserved  to 
them  if  a  new  licence  had  been  applied  for        t 
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in  respect  of  the  premises.  That  is  one  of 
the  circumstances  that  the  licensing  jastices 
ought  to  take  into  consideration  on  an 
application  for  the  removal  to  new  premises 
of  an  existing  on-licence.  It  must  not  be 
thought,  therefore,  that  we  in  any  way 
suggest  that  the  justices  have  not  a  discre- 
tion to  refuse  the  removal  upon,  among 
other  grounds,  the  ground  that  the  new 
premises  are  such  that  the  removal  of  the 
licence  to  them  will  be,  to  use  their  own 
language  in  this  case,  conferring  a  very 
great  pecuniary  gain  upon  the  applicant, 
and  that  they  ought  not  to  sanction  removal 
unless  the  pecuniary  gain  is  secured  in  some 
way  to  the  public.  That  is  a  matter  for 
them  to  take  into  consideration.  It  seems 
to  me  it  is  to  be  taken  into  their  considera- 
tion from  the  point  of  view  of  refusing  or 
granting  the  removal,  not  to  impose  condi- 
tions which  they  have  not  the  power  to 
impose.  I  think,  therefore,  the  rule  must 
be  made  absolute.  The  justices  must  deal 
with  this  question  of  refusing  the  removal, 
or  granting  it,  on  its  merits  when  it  comes 
before  them. 

Kennedy,  J.— I  agree. 

Ridley,  J.— I  agree. 

Rule  made  absolute. 

Solicitors  showing  cause  :  Nicholson, 
Graham  and  Graham,  for  Montague  Wilks, 
Coventry. 

Solicitors  in  support :  Godden,  Son  and 
Holme,  for  Band  and  Hatton,  Coventry. 
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June  6,  1905. 
(Before  Judge  Ellicott.) 

Gloucester  Union  v.  Gloucester  Co- 
operative AND  Industrial  Society, 
Limited. 

Poor  law — Pauper  lunatic — Expenses  of 
maintenance  in  asylum  —  Funds  of 
lunatic  in  Industrial  Society— Re-im- 
biirsement— Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.  c.  39), 
ss.  29,  30— Poor  Law  Amendment  Act, 
1879  (42  &  43  Vict.  c.  12),  s.  1— Lunacy 
Act,  1890  (53  Vict.  c.  6),  ss.  132,  300. 

At  the  time  of  the  removal  of  a  paujyer 
lunatic  to  an  asylum  there  uku  standing 
to  his  credit  in  the  books  of  a  Co-opera- 
tive and  Industrial  Society  the  sum  of 
£70.  Upon  the  application  of  the 
lunatic^s  wife^  who  was  also  a  member 
of  the  society^  and  independent  of  her 
husband's  means,  the  society  paid  over 
to  her  part  of  the  above  sum,  and,  pur- 
porting to  OAit  under  the  provisions  of 
ss.  29  and  30  of  the  Industrial  arid 
Provident  Societies  Act,  1893,  subse- 
quently transferred  to  the  wife's  account 
the  balance  of  £55. 

Uj)on  a  petition  of  guardians  under  s.  300 
of  the  Lunacy  Act,  1890,  for  re-im- 
bursement  of  the  cost  of  renwval  of  the 
lunatic  to  the  a^lum,  amd  of  the  ex- 
penses of  past  avid  future  maintenance, 
out  of  the  sum  of  £55  standing  to  the 
credit  of  the  lunatic  in  the  society's 
books — 


Held,  that  it  was  not  a  condition  precedent 
to  proceedings  under  s.  300  of  the 
Luna^  Act,  1890,  to  prove  that  there 
was  no  relative  or  friend  of  the  lunatic 
willing  to  undertake  the  management 
of  his  proj>erty ;  that  the  transfer  of 
the  sum  of  £55  to  the  wif^s  account 
was  not  a  payment  within  the  meaning 
of  ss.  29  and  ^  of  the  Industrial  and 
Provident  Societies  Act,  1893 ;  that,  not 
being  a  benefit  or  frisndly  society,  the 
society  could  not  rely  upon  s.  1  of  the 
Poor  Law  Amendment  Act,  1879  ;  and    t 
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that^  accordingly,  there  shotUd  be  an 
order  in  the  terms  of  the  petitioners' 
prayer. 

Petition  ander  s.  300  of  the  Lunacy  Act, 
1890,  wherein  the  petitioners,  the  guardians 
of  the  Gloucester  Union,  asked  for  an  order 
that  a  sum  of  £55  standing  to  the  credit  of 
a  lunatic,  named  James  Thomas  Robinson, 
in  the  books  of  the  Gloucester  Co-operative 
and  Industrial  Societv,  should  be  paid  out 
to  the  guardians  to  defray  the  cost  of  the 
removal  of  the  lunatic  to  an  asylum,  and 
the  expenses  of  his  past  and  future  vnain- 
tenance  there  at  the  rate  of  9«.  per  week. 

The  facts  and  arguments  will  be  found 
set  out  in  the  judgment. 

H.  A,  Armitage  (solicitor),  for  the  peti- 
tioners:  Langley- Smith  (solicitor)  for  the 
responaents. 

Judge  ELLicoTT.--In  this  action,  which 
is  on  the  equity  side  of  this  court,  the 
guardians  of  the  Gloucester  Union  are  the 
petitioners  and  the  Gloucester  Co-operative 
and  Industrial  Society,  Limited,  are  the 
respondents.  The  petitioners  ask  to  be  re- 
imbursed the  cost  of  removing  to  the  county 
asylum,  and  the  expenses  already  incurred 
and  hereafter  to  be  incurred  in  maintaining 
at  such  asvlumj  James  Thomas  Robinson, 
a  pauper  lunatic,  out  of  moneys  standing 
to  the  credit  of  the  said  lunatic  in  the  re- 
spondent societv[s  books,  together  with  the 
taxed  costs  of  this  application.  It  appeared 
from  the  affidavits  filed  in  the  case  that 
Robinson  married  in  February,  1904,  a  Mrs. 
Jakeway,  widow  of  A.  C.  Jakeway,  who 
died  in  November,  1893.  There  were  no 
children  of  the  second  marriage,  but  there 
were  by  the  first  marriage  a  .son  and  three 
daughters,  of  whom  one,  an  invalid  daughter, 
now  eighteen  years  of  age,  lived  with  her 
mother  before  and  after  her  second  mar- 
riage, and  is  alleged  to  be  dependent.  On 
December  16th,  1904,  Robinson  was  removed 
to  the  county  lunatic  asylum,  and  has  since 
been  chargeable  to  the  common  fund  of  the 
Gloucester  Union,  and  it  is  in  respect  of 
the  cost  of  his  removal  and  of  his  mainte- 
nance, which  has  been  fixed  at  9«.  a  week, 
that  this  petition  is  presented.  Shortly 
after  Robinson's  removal  a  relieving  officer 
called  upon  Mrs.  Robinson,  and  made  certain 
enquiries  about  the  lunatic's  estate.  He 
asked  what  she  could  afford  to  contribute 
towards  her  husband's  support  in  the 
asylum.  She  said  she  did  not  know,  and 
accepted  his  suggestion  that  it  had  better 
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be  left ;  but  by  her  affidavit  she  expressed 
willingness  to  contribute  2s.  6(f.  a  week 
towards  her  husband's  support  At  the 
time  of  his  removal  to  the  lunatic  asylum 
both  Mr.  and  Mrs.  Robinson  were  mem- 
bers of  the  respondent  society,  and  there 
was  standing  to  Robinson's  credit  in 
the  books  of  the  society  the  sum  of 
£70.  In  January  of  the  present  year  Mrs. 
Robinson  applied  to  the  society  for  the 
transfer  or  i^yment  to  her  of  her  husband's 
money.  The  society  paid  over  to  her  from 
time  to  time  sums  amounting  in  all  to  £16, 
and,  purporting  to  act  under  the  provisions 
of  ss.  29  and  30  of  the  Industrial  and  Pro- 
vident Societies  Act,  1893,  eventually  trans- 
ferred to  her  account  the  balance  of  £55 
odd.  The  question  is  whether,  under  the 
circumstances,  the  petitioners  are  entitled 
to  what  they  ask  for,  namely,  to  relieve  the 
i-ates  of  the  cost  of  maintaining  the  lunatic, 
so  long  as  he  remains  an  inmate  of  the 
asylum,  by  the  appropriation  of,  if  neces- 
sary, the  whole  ol  the  £65  in  payment  of 
the  said  expenses  of  removal  ana  9s.  a  week 
maintenance  from  the  date  of  his  reception 
until  his  discharge  or  death.  The  society 
filed  a  notice  of  their  intention  to  rely 
upon  s.  1  of  the  Poor  Law  Amendment  Act, 
1879,  as  a  ground  upon  which  this  petition 
should  be  refused.  At  the  hearin^^  the  fol- 
lowing points  of  law  were  raised  and 
argued  :  It  was  submitted  for  the  respon- 
dents that  ss.  132  and  300  of  the  Lunacy 
Act,  1890,  must  be  read  together,  and  that 
to  entitle  the  petitioners  to  proceed  under 
s.  300  they  must  prove,  by  evidence  of 
refusal  to  act  or  otherwise,  that  there  was 
no  relative  or  friend  of  the  lunatic  willing 
to  undertake  the  management  of  his  pro- 
perty. The  reply  for  the  petitioners  was 
that  the  two  sections  were  entirely  in- 
dependent of  each  other,  and  that  the 
guardians  were  proceeding  under  s.  300  and 
not  under  s.  132.  I  am  of  opinion  that  the 
correct  view  is  that  contended  for  on  behalf 
of  the  guardians.  The  object  of  s.  132 
appears  to  be  to  furnish  for  properties  of 
small  amount  something  analogous  to  com- 
mitteeships ;  whereas  ss.  299  and  300  deal 
with  the  recovery  of  expenses  in  a  summary 
way  against  the  lunatic's  estate.  There  is 
no  reference  in  either  of  the  later  sections 
to  the  provisions  of  the  earlier  section,  and 
I  see  no  ground  for  holding  that  by  impli- 
cation any  part  of  s.  132  ought  to  be  read 
into  ss.  299  and  300.  The  next  and  chief 
point  argued  for  the  respondents  was  that 
they  were  absolutely  protected  by  ss.  29  and 
30  of  the  Industrial  and  Provident  Societies 
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Act,  1893,  because,  having  been  applied  to 
by  Mrs.  Robinson  and  having  judged  her  to 
be  a  proper  person  to  receive  the  money  on 
behalf  of  the  lunatic,  they  were  satisfied 
that  it  would  be  just  and  expedient  to  pay 
over  to  her  the  £70  standing  to  her  hus- 
band's credit.  Mr.  Warne.  president  of  the 
respondent  society,  attended  in  court,  and 
was  cross-examined  on  his  affidavit.  He 
Y^as  asked  to  produce  receipts  for  the  £70, 
but  could  only  produce  receipts  for  the  £16 
first  paid  over,  the  reason  oein^  that  the 
balance  had  not,  in  fact,  been  paid  over  at 
all,  but  had  been  "transferred"  from  the 
husband's  account  to  the  wife's  account ; 
and  Mr.  Warne  could  not  point  to  any  pro- 
vision in  the  Act  which  empowerea  the 
society  to  "transfer"  a  lunatic's  money. 
Whereupon  it  was  pointed  out,  on  behalf  of 
the  guardians,  that  the  society  could  not 
claim  the  protection  of  the  Act  in  respect  of 
the  balance  so  transferred.  I  am  of  opinion 
that  this  contention  on  behalf  of  the  guar- 
dians Ls  well-founded.  The  society,  though 
acting  in  perfect  good  faith,  "transferred" 
under  s.  29,  where  they  should  have  "paid," 
and  thereby  deprived  themselves  of  the  pro- 
tection of  both  ss.  29  and  30  in  that  they 
could  not  produce  receipts  which  would 
alone  be  a  good  discharge  for  the  money  and 
a  valid  and  effectual  answer  to  any  demand. 
The  Act  must  be  strictly  complied  with  in 
order  to  effectually  protect  a  society,  and 
this  transfer,  albeit  made  in  good  faith,  was 
clearly  tUtra  vires,  and  consequently  invalid 
against  the  claim  of  the  guardians.  The 
last  point  raised  and  argued  was  that  con- 
tained in  the  notice  of  defence,  namely,  that 
under  the  Poor  Law  Amendment  Act,  1879, 
the  provisions  of  s.  2.3  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act,  1876,  are 
made  inapplicable  to  moneys  which  a  pauper 
lunatic,  naving  a  wife  or  other  relative 
dependent  upon  him  for  maintenance,  may 
be  entitled  to  receive  as  a  member  of  any 
friendly  or  benefit  society ;  and  that  sucn 
moneys  are  to  be  applied  to  or  for  the 
maintenance  of  such  wife  or  relative.  This 
ground  of  defence  depends  on  the  answer  to 
the  question  whether  the  respondent  society 
Ls  a  friendly  or  benefit  society.  I  am  of 
opinion  that  it  is  not  a  friendly  or  a  benefit 
society,  but,  as  Mr.  Warne  himself  said,  a 
trading  society.  As  such  it  would  come 
under  th^  Industrial  Societies  Acts  and  not 
under  the  Friendly  Societies  Acts,  and  this 
defence  accordingly  fails.  There  is  one 
other  point  which,  though  not,  properly 
speaking,  raised  and  argued,  seemed  to  me 
worthy  of  consideration,  namely,  whether 
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the  guardians  could  properly  ask  the  court 
to  deprive  a  wife  of  what  might  be  her  sole 
means  of  subsistence.  I  was  told  that  they 
could  legally  do  so.  I  express  no  opinion 
upon  it,  because  in  the  present  case  the  wife 
was  obviously  independent  of  her  husband's 
means.  It  follows  that  the  petitioners  suc- 
ceed in  the  action  and  are  entitled  to  an 
order  in  the  terms  of  the  prayer,  and  I  so 
order. 

Jtidgment  for  guardians. 

Case  argued  by  the  solicitors. 
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YORK  QUARTER  SESSIONS. 


July  13,  1905. 

Walkke    and    Othebs    v.    Yokk 
Corporation. 

Highway— Diversion — Appeal  against  cer- 
tificate of  justices— Findings  of  jury- 
Way  more  commodious— Appellants 
aggrieved-Effect  of  findings— High- 
way Ac'  TB35  (5  &  6  Will.  4,  c.  50), 
ss.  88,  89. 

UjMm  an  appeal  against  a  certificate  of 
justices  authorising  the  diversion  of  a 
highway,  a  finding  of  the  jury  that  the 
appellants  are  ^^  aggrieved  ^^  does  not 
entitle  the  appellants  to  have  the  appeal 
allowed,  but  merely  justifies  their  ap- 
j)earance  in  opposition  to  the  certificate. 
If  the  jury  find  further  that  the  pro- 
posed new  road  is  *"  nearer  or  more 
commodious,"  the  appeal  must  be  dis- 
missed notwithstanding  the  first  finding. 

This  appeal  arose  out  of  a  proposal  by  the 
respondents  to  divert,  under  the  provisions 
of  the  Highway  Act,  1835,  a  certain  foot- 
path within  the  city  of  York. 

The  necessary  preliminaries  having  been 
carried  out,  the  appellants  gave  notice  of 
appeal  against  the  certificate  of  two  justices, 
alleging  {inter  alia)  that  the  new  highway 
proposed  to  be  substituted  for  the  existing 
footpath  was  neither  nearer  nor  more  com- 
modious to  the  public,  and  that  they,  as 
owners  of  property  abutting  on  the  existing 
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footpath,  would  be  injured  and  aggrieved  by 
it8  diversion. 

The  appeal  came  on  for  hearing  at  the 
quarter  sessions  held  in  April ;  and,  after 
hearing  a  large  quantity  of  evidence,  the 
jury  returned  two  findings— (1)  that  the 
proposed  new  highway  was  more  com- 
modious, but  (2)  that  all  the  appellants 
were  aggrieved  by  the  proposal.  Both  the 
appellants  and  respondents  claimed  to  be 
entitled,  upon  these  findings,  to  the  judg- 
ment 01  the  court ;  and  it  was  ultimately 
agreed  that  the  matter  should  stand  over 
until  the  midsummer  sessions  with  a  view 
to  some  compromise.  Negotiations  having 
failed,  a  furtner  argument  then  took  place 
as  to  the  legal  rights  of  the  parties. 

Section  88  of  the  Highway  Act,  1835, 
provides  that  "...  when  any  such 
certificate  shall  have  been  so  given  as  afore- 
said it  shall  and  may  be  lawful  for  any 
person  who  may  think  that  he  would  he 
injured  or  aggrieved  if  any  such  highway 
should  be  ordered  to  be  diverted  .  ..."  to 
appeal  to  quarter  sessions. 

Section  89  provides  that  "  in  case  of  such 
appeal  the  justices  at  the  said  quarter  ses- 
sions shall,  for  the  purpose  of  determining 
whether  the  proposed  new  highway  is 
nearer  or  more  commodious  to  the  public, 
...  or  whether  the  said  party  appealing 
would  be  injured  or  aggrieved,  impannel  a 
jury  .  .  .  '^  It  proceeds— "  and  if,  after  hear- 
ing the  evidence  produced  before  them,  the 
said  jury  shall  return  a  verdict  that  the  pro- 
posed new  highway  is  nearer  or  more  commo- 
dious to  the  public,  ...  or  that  the  party 
appealing  would  not  be  injured  or  aggrieved, 
then  the  said  court  of  quarter  sessions  shall 
dismiss  such  appeal,  .  .  .  but  if  the 
said  jury  shall  return  a  verdict  that  the 
proposed  new  highway  is  not  nearer  or  not 
more  commodious  to  the  public,  ...  or 
that  the  party  appealing  would  be  injured 
or  aggrieved,  then  the  said  court  of  quarter 
sessions  shall  allow  such  appeal  .  .  .  ." 

Harold  Thomas^  for  the  appellants. — I 
ask  that  the  appeal  be  allowed.  The  con- 
cluding sentence  of  s.  89  entitles  us  to  this. 
It  requires  the  court  to  allow  an  appeal  if 
the  jury  find  that  the  proposed  new  high- 
way is  not  more  commodious  to  the  public, 
or  if  they  find  that  the  appellants  will  be 
a^grievea.  Should  the  court  decide  other- 
wise, we  have  the  anomaly  of  persons 
solemnly  declared  by  a  jury  to  be  "ag- 
grieved,'' but  their  grievance  entirely 
ignored.  It  is  noticeable  that  where  a 
private  owner's  land  is  taken  to  widen  a 
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highway  for  the  public  good,  compensation 
is  paid  to  him  (s.  82) ;  here  there  is  no  such 
provision.  The  inference  is  that  the  legisla- 
ture did  not  intend  a  highway  to  be  diverted 
against  the  wish  of  a  person  who  would.be 
injured  by  the  diversion. 

R,  H,  V.  Wragge,  for  the  respondents. — 
There  is  no  analogy  between  the  provisions 
as  to  widening  and  those  as  to  diverting 
highways.  I  rely  upon  the  earlier  words 
of  s.  89.  If  the  jury  find  that  the  proposed 
new  highway  is  more  commodious  to  the 
public,  then  the  diversion  must  be  allowed 
even  though  it  may  injure  individuals. 

The  Beceyrder  (W.  A.  Meek,  K.C.),  said 
that  in  his  opinion  the  appeal  must  be  dis- 
missed. The  wording  of  s.  89  was  certainly 
not  conclusive,  for  the  use  of  the  disjunc- 
tives in  both  branches  of  the  section  left  the 
present  case  unprovided  for.  He  thought, 
however,  that  a  clue  to  the  intention  of  the 
legislature  was  to  be  found  in  the  judg- 
ment of  Abbott,  C.J.,  upon  the  similar 
provisions  of  the  older  Highway  Act  in 
E.  V.  Bsnex  JJ.  (1826),  5  B.  &  C.  431 :  **The 

matter  ir ''-—  —    '^*--    "^ — ' 

diverting 

certain 

and  therefore,  as  the  statute  has  not"given 

a  right  of  appeal  to  all  persons,  but  merely 

to  the  party  aggrieved,  we  must  suppose 

that  the  legislature  intended  to  confer  that 

Erivilege  upon  those  persons  alone  who 
ave  sustained  some  special  and  peculiar 
injury,  and  not  to  extend  the  power  of 
appealing  to  any  captious  person  whatso- 
ever." The  meaning  of  ss.  88,  89,  seemed  to 
be  that,  should  a  person  think  that  (not- 
withstanding the  approval  of  two  justices 
as  expre.ssed  in  their  certificate)  a  proposed 
new  road  is  not  so  commodious  to  the  public 
as  an  existing  one,  he  may  appeal,  but  only 
if  he  is  one  of  those  members  of  the  public 
who  will  be  specially  aggrieved  by  the 
alteration.  If  nis  personal  grievance  is 
challenged,  he  must  prove  it  to  the  jury's 
satisfaction ;  and,  if  he  does  so,  that  gives 
him  a  locu8  standi  as  an  appellant ;  but  the 
existence  of  his  personal  grievance  does 
not  relieve  him  from  the  necessity  of  proving 
that  the  proposed  new  road  will  oe  less 
commodious  to  the  general  public.  If  he 
fails  to  prove  this,  his  appeal  must  be  dis- 
missed. [The  recorder  offered  ta  state  a 
special  case  if  requested.] 

Appeal  dismissed  with  costs. 

Solicitors  for  appellants:  Geo.  Crombie 
&  Sons. 
Solicitor  for  respondents  :  A.  Procteiv^  t 
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COURT  OF  APPEAL. 


May  23,  1906. 

Imperial  and  Grand  Hotels  Company, 
Limited  v.  Assessment  Committee  op 

THE  ChRISTCHURCH  UnION. 

Poor  rate— Appeal— Time— Next  practic- 
able sessions — Notice  of  objection  to 
assessment  committee — "  At  any  time  " 
—  Delay  —  Poor  Relief  Act,  1743 
(17  Geo.  2,  c.  38),  s.  4— Union  Assess- 
ment Committee  Act,  1862  (25  «k  26  Vict, 
c.  103),  s.  18— Union  Assessment  Com- 
mittee Amendment  Act,  1864  (27  & 
28  Vict,  c  39),  8.  1. 

A  poor  rate  was  made  in  a  parish  upon 
Aj/ril  2l8tf/or  expenses  up  to  March  Slst 
in  the  fouounng  year,  payable  by  two 
instalments — in  May  ana  November. 
A  hotel  company  in  the  parish  gave 
notice  to  the  assessment  committee  of 
their  objection  to  assessments  of  their 
hereditaments  in  the  valuation  list 
Their  notice  vras  aiven  in  October,  after 
two  meetinas  of  the  assessment  com- 
mittee, in  May  and  August,  and  one 
court  of  quarter  sessions  in  June  had 
been  held,  and  after  the  first  instalment 
of  the  rate  was  due  from  them,  atid  had 
been  paid.  Their  objection  was  heard 
at  the  third  meeting  of  the  assessment 
committee,  after  the  making  of  the  rate, 
in  November,  andfailinq  to  get  relief, 
the  company  appealed  to  toe  next  quarter 
sessions  after  November,  on  January 
2nd  of  the  following  year,  notice  of 
appeal  having  been  given  on  December 
bth.  On  the  appeal  the  committee 
objected  tJiat  the  jurisdiction  of  the 
court  of  quarter  sessions  was  ousted,  as 
the  company  had  not  appealed  to  the 
next  quarter  sessions  as  required  by  s.  4 
of  the  Poor  Belief  Act,  1743.  The 
recorder  overruled  the  objection,  heard 
the  appeal  on  the  merits,  and  reduced 
the  assessments. 

Held,  that  as  the  notice  of  objection  to  the 
valuation  list  had  been  given  during 
the  currency  of  the  rate,  and  as  it  had 
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not  been  proved  that  the  appellants  had 
been  guilty  of  unreasonaole  delay  in 
giving  such  notice,  the  appeal  was  in 
time, 

Decisixm  of  the  Divisional  Court  (reported 
69  J.  P.  9),  affirmed. 


Appeal  by  the  assessment  committee 
from  the  judgment  of  the  High  Court  of 
Justice,  King's  Bench  Division  (Alver- 
STONE,  L.C.J.,  Kennedy  and  Ridley,  JJ.), 
(reported  69  J.  P.  9),  upon  the  following 
case  stated  by  the  recorder  of  Bourne- 
mouth. 

1.  At  the  court  of  quarter  sessions  held 
in  and  for  the  borough  of  Bournemouth  on 
January  2nd,  1904,  the  Imperial  and  Grand 
Hotels  Company,  Limited  (who  throughout 
this  report  are  designated  the  appellants), 
appealed  against  a  rate  made  by  the  over- 
seers of  the  parish  of  Bournemouth,  in  the 
Christchurch  Union,  on  April  21st,  1903, 
the  appellants  having  objected  to  the  valua- 
tion list  before  a  meeting  of  the  assessment 
committee  (who  throughout  this  report  are 
designated  the  respondents)  of  the  respon- 
dent union,  held  on  November  12th,  1903, 
and  failed  to  obtain  relief  thereat,  as  re- 
quired by  8.  1  of  the  Union  Assessment 
Committee  Amendment  Act,  1864  (27  k 
28  Vict.  c.  39). 

2.  When  the  said  appeal  was  called  on 
for  hearing,  counsel  for  the  respondents 
objected  that  I  had  no  jurisdiction  to  hear 
the  appeal,  inasmuch  as  the  appellants  had 
not  appealed  to  the  next  quarter  sessions 
for  the  borough  as  required  by  s.  4  of  the 
Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38). 

3.  The  following  admitted  facts  were  re- 
lied upon  by  counsel  for  the  respondents  in 
support  of  their  objection  : 

'Ine  rate  appealed  against  was  made  on 
April  21st,  1903,  to  provide  for  expenses  to 
be  incurred  before  March  31st,  1904,  payable 
by  two  equal  instalments,  the  first  payable 
on  Mav  1st,  1903,  ana  the  second  on 
November  1st,  1903. 

The  assessment  committee  of  the  respon- 
dent union  held  meetings  for  the  purpose  of 
hearing  objections  to  the  valuation  list,  o{ 
which  due  notice  was  given,  on  May  16th; 
August  13th,  and  November  12th,  1903. 

Courts  of  quarter  sessions  were  held  on 
June  27th  and  October  27th,  1903. 

The  appellants  first  gave  notice  of  ob- 
jection to  the  valuation  list  on  which  the 
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said  rate  was  based  on  October  26th,  1903, 
and  the  said  objection  was  heard  by  the 
assessment  committee  at  their  meeting  held 
on  November  12th,  1903. 

The  appellants,  on  December  5th,  1903, 
gave  due  notice  of  appeal  to  the  quarter 
sessions  to  be  held  on  Januarv  2nd,  1904. 

The  appellants  had  paid  the  first  instal- 
ment of  the  rate  which  became  payable  on 
May  1st,  1903,  in  the  month  of  August, 
1903,  before  they  gave  the  said  notice  of 
objection  to  the  valuation  list. 

4.  I  overruled  the  objection,  bein^  of 
opinion  that  in  the  circumstances  above 
stated  the  appeal  was  made  to  the  next 
quarter  sessions  for  the  borough  within  the 
meaning  of  the  Poor  Relief  Act,  1743 
(17  Geo.  2,  c.  38),  s.  4,  and  the  Union 
Assessment  Committee  Amendment  Act, 
1864  (27  &  28  Vict.  c.  39),  s.  1. 

5.  Having  heard  Uie  appeal  on  the  merits 
on  January  2nd,  1904, 1  delivered  judgment 
therein  on  April  12th,  1904,  in  favour  of 
the  appellants  with  costs,  and  ordered  that 
the  gross  estimated  rental  of  the  Imperial 
Hotel  be  reduced  from  £1,600  to  £1,325, 
and  that  of  the  Grand  Hotel  from  £2,050 
to  £1,530,  but,  inasmuch  as  the  appellants 
had  not  taken  steps  as  they  might  have 
done  to  appeal  against  the  rate  at  an  earlier 
date,  I  ordered  that  the  alteration  of  the 
assessment  should  only  operate  in  respect 
of  the  second  instalment  of  the  rate,  and 
refused  to  order  that  the  excess  paid  by  the 
appellants  in  respect  of  the  first  instalment 
should  be  refunded  to  them  or  allowed  off 
the  second  instalment. 

6.  Counsel  for  the  appellants  contended 
that  I  was  bound  to  order  that  the  excess 

gaid  by.  the  appellants  in  respect  of  the 
rst   instalment   should  be   refunded.    I, 
however,  refused  to  vary  my  order. 

The  questions  for  this  honourable  court 
are; 

(1)  Whether  I  was  right  in  holding  that 
the  appellants  were  not  out  of  time  in 
bringing  their  appeal,  and  that  I  had  juris- 
diction to  hear  their  said  appeal  ] 

(2)  If  the  answer  to  the  nrst  question  b3 
in  tne  affirmative,  whether  I  was  right  in 
ordering  that  the  alteration  made  by  me  in 
the  rate  should  only  apply  to  the  second 
instalment  thereof  ? 

If  the  answer  to  the  first  question  was  in 
the  negative,  the  appeal  against  the  said 
rate  is  to  be  dismissed,  and  judgment  is  to 
be  entered  for  the  respondents. 

If  the  answer  to  the  second  question  be 
in  the  affirmative,  my  order  is  to  stand,  if 
360 
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in  the  negative,  my  order  is  to  be  varied, 
and  the  court  is  to  make  such  order  herein 
as  the  court  shall  think  fit. 

(Signed)       Robert  A.  Kinolake. 

In  the  Divisional  Court  it  was  admitted 
by  counsel  for  the  assessment  coinmittee 
that  if  the  recorder  was  right  in  his  deci- 
sion upon  the  first  question,  his  decision 
upon  the  second  question  could  not  be 
supported. 

The  Divisional  Court  held  that  the  deci- 
sion of  the  recorder  upon  the  first  question 
was  correct,  and  that  as  the  company  had 
not  been  guilty  of  unreasonable  delay  the 
appeal  to  quarter  sessions  was  in  time. 

By  the  Poor  Relief  Act,  1743,  s.  4: 
"And  .  .  .  in  case  any  person  or  persons 
shall  find  him,  her,  or  themselves  aggrieved 
by  any  rate  or  assessment  made  for  the 
relief  of  the  poor,  or  shall  have  any  material 
objection  to  any  person  or  persons  being  put 
on  or  left  out  of  such  rate  or  assessment, 
or  to  the  sum  charged  on  any  person  or 
persons  therein,  or  shall  have  any  material 
objection  to  such  account  as  aforesaid,  or 
any  part  thereof,  or  shall  find  him,  her,  or 
themselves  aggrieved  by  any  neglect,  act, 
or  thing  done  or  omitted  by  the  church- 
wardens and  overseers  of  the  poor,  or  by 
any  of  his  Majesty's  justices  of  the  peace, 
it  shall  and  may  be  lawful  for  such  person 
or  persons,  in  any  of  the  cases  aforesaid 
giving  reasonable  notice  to  the  church- 
wardens or  overseers  of  the  poor  of  the 
parish,  township,  or  place,  to  appeal  to  the 
next  general  or  quarter  sessions  of  the  peace 
for  the  county,  nding,  division,  corporation, 
or  franchise  where  such  parish,  township, 
or  place  lies ;  and  the  justices  of  the  peace 
there  assembled  are  hereby  authorised  and 
required  to  receive  such  appeal,  and  to  hear 
and  finally  determine  the  same  :  but  if  it 
shall  appear  to  the  said  justices  that  reason- 
able notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter 
sessions,  and  then  and  there  finally  hear 
and  determine  the  same    .    .    ." 

By  the  Union  Assessment  Committee 
Act,  1862,  s.  18 :  "Any  overseer  or  over- 
seers of  any  parish  in  any  union  who  shall 
have  reason  to  think  that  such  parish  is 
aggrieved  by  the  valuation  list  of  any  parish 
within  such  union,  or  any  person  who  may 
feel  himself  a^rieved  by  any  valuation  list 
on  the  groundof  unfairness  or  incorrectness 
in  the  valuation  of  any  hereditaments  in- 
cluded therein,  or  on  tiie  ground  of  the 
omission  of  any  rateable  hereditament  from 
such  list,  may  at  any  time  after  the  deposit 
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as  aforesaid  of  such  list,  and  before  the 
expiration  of  twenty-eight  days  after  the 
notice  of  the  deposit  as  aforesaid,  give  to 
the  committee  and  to  the  overseers  a  notice 
in  writing  of  his  objection,  specifying  the 
grounds  thereof,  and,  where  the  ground  of 
any  objection  shall  be  unfairness  or  incor- 
rectness in  the  valuation  of  any  heredita- 
ment in  respect  of  which  any  person,  other 
than  the  person  objecting,  is  liable  to  be 
rated,  or  the  omission  of  such  hereditament, 
also  give  notice  in  writing  of  such  objection, 
and  of  the  ground  thereof,  to  such  other 
person." 

By  the  Union  Assessment  Committee 
Act,  1862,  s.  24:  "Every  valuation  list 
approved  by  the  committee,  and  delivered 
to  the  overseers  of  the  parish  to  which  the 
same  relates,  shall,  with  and  subject  to  the 
alterations  and  additions  for  the  time  being 
made  therein  or  thereto  by  any  supple- 
mental valuation  lists  so  approved  and 
delivered,  be  the  valuation  list  in  force  in 
such  parish,  except  in  the  case  of  anv 
parish,  as  is  hereinafter  referred  to,  in  which 
the  ijpor  rate  or  assessment  for  the  poor 
rate,  is  made  under  the  authority  of  a  local 
Act,  until  a  new  valuation  list  in  substitu- 
tion for  the  same  be  approved  and  delivered 
in  like  manner." 

By  the  Union  Assessment  Committee 
Amendment  Act,  1864,  s.  1  :  "  Before  any 
appeal  shall  be  heard  by  any  special  or 

Jiuarter  sessions  against  a  poor  rate  made 
or  any  parish  contained  in  any  union  to 
^hich  the  Union  Assessment  Committee 
Act,  1862,  applies,  the  appellant  shall  give 
twenty-one  days  notice  m  writing  previous 
to  the  special  or  Quarter  sessions  to  which 
such  appeal  is  to  oe  made  of  the  intention 
to  appeal,  and  the  grounds  thereof,  to  the 
assessment  committee  of  such  union  :  Pro- 
vided, that  after  the  first  day  of  August 
next  no  person  shall  be  empowered  to 
appeal  to  anv  sessions  against  a  poor  rate 
made  in  conformity  with  the  valuation  list 
approved  of  by  such  committee,  unless  he 
shall  have  given  to  such  committee  notice 
of  objection  against  the  said  list,  and  shall 
have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  jnst ;  and  which  ob- 
jection, after  notice  given  at  any  time  in 
the  manner  prescribed  bv  the  said  Act  with 
respect  to  ooiections,  the  committee  shall 
hear,  with  full  power  to  call  for  and  amend 
such  list,  although  the  same  has  been  ap- 
proved of  ,  and  no  subseouent  list  has  been 
transmitted  to  them,  and  if  they  amend  the 
same  shall  give  notice  of  such  amendment 
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to  the  overseers,  who  shall  thereupon  alter 
their  then  current  rate  accordingly." 

JRyde  (Francke  with  him),  for  the  assess- 
ment committee* — Section  4  of  the  Poor 
Relief  AcL  1743,  provides  that  a  person 
aggrieved  by  a  rate  for  the  relief  of  the 
poor  may,  on  giving  reasonable  notice  tp 
the  overseers,  appeal  to  the  "  next  general 
or  quarter  sessions."  It  has  been  held  in 
many  cases  that  the  words  ^*  next  quarter 
sessions  "  must  be  construed  as  meaning  the 
"next  practicable  quarter  sessions."  The 
Union  Assessment  Committee  Act,  1862, 
provides  for  the  making  of  a  valuation  list. 
and  by  s.  18  of  that  Act  a  person  aggrievea 
b V  a  valuation  contained  in  the  hst  may 
object  to  the  list  within  twenty -eight  days 
after  the  notice  of  the  deposit  thereof  by 
the  overseers.  Under  that  Act  a  person 
aggrieved  by  a  rate  could  appeal  against  it 
to  quarter  sessions  under  s.  4  of  the  Act  of 
1743,  although  he  had  not  objected  to  the 
valuation  list  before  the  assessment  com- 
mittee. By  s.  1  of  the  Union  Assessment 
Committee  Amendment  Act,  1864,  it  is 
provided  that  no  person  shall  appeal  to  any 
sessions  a^pinst  a  poor  rate  made  in  con- 
formity with  the  valuation  list  unless  he 
has  given  notice  of  objection  to  the  assess- 
ment committee  against  the  list,  and  has 
failed  to  obtain  relief;  and  which  objec- 
tion, "after  notice  given  at  anytime,"  the 
committee  shall  hear.  The  words  "at  any 
time"  were  inserted  for  the  purpose  of  ex- 
tending the  limit  of  twenty-eight  days 
imposed  by  s.  18  of  the  Act  of  1862^  but 
those  words  cannot  be  taken  in  their  literal 
sense,  that  objection  can  ever  afterwards  be 
taken— say  ten  or  twenty  years  after  the 
deposit  of  the  valuation  list.  The  person 
aggrieved  must  still  appeal  to  the  next 
practicable  sessions  after  the  making  of  the 
rate,  under  s.  4  of  the  Act  of  1743.  No 
douDt  the  question  as  to  which  is  the  next 
practicable  sessions  may  be  affected  by  the 
fact  that  he  is  bound  to  object  to  the  valua- 
tion list  under  the  Act  of  1864  before 
appealing  against  the  rate,  but  he  must  use 
diligence  in  giving  notice  of  objection  to  the 
assessment  committee.  Here  the  appellants 
allowed  two  meetiags  of  the  assessment 
committee  to  nass  before  they  objected  to 
the  valuation  list,  and  it  cannot  be  said, 
under  those  circumstances,  that  they  have 
appealed  to  the  next  practicable  quarter 
sessions.  The  case  is  an  extreme  one,  be- 
cause thev  appealed  to  the  third  quarter 
sessions  after  the  making  of  the  rate  instead 
of  to  the  first.    The  word»  "  at  any  time  " 
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were  inserted  in  the  Act  of  1864  because 
the  person  aggrieved  might  not  have  had 
an  opportunity  of  objecting  to  the  vahiation 
list  within  the  twenty-eight  days  from  notice 
of  deposit  mentionea  in  s.  18  of  the  Act  of 
1862.  He  might  not  have  been  in  occupa- 
tion of  the  hereditament  when  the  list  was 
deposited,  and  it  would  have  been  a  great 
hardship  to  deprive  him  of  his  right  of 
appeal  m  such  a  case.  But  a  person  can- 
not, by  his  own  delay,  make  a  sessions 
impracticable  which  would  otherwise  be 
practicable  {E,  v.  Inhctbitants  ofSevenoaks 
(1845),  7  Q.  B.  136).  Cases  have  occurred 
where  the  objection  that  the  appellant  has 
been  guilty  of  delay  in  giving  notice  of  ob- 
jection to  the  list  might  have  been  taken, 
but  was  not  (E  v.  Great  Western  EaU,  Co, 
(1874),  38  J.  P.  822).  In  E  v.  Biggleswade 
Union  (1869),  33  J.  P.  791 ;  21  L.  T.  494, 
where  a  poor  rate  was  made  for  a  parish, 
and  published  on  May  30th,  notice  of  ob- 
jection being  given  on  June  11th,  Bovill, 
C.  J.,  said  :  "  It  is  difficult  to  ask  us  to  say 
that  the  appellant  in  this  case  took  more 
than  a  reasonable  time  before  taking  any 
step."  Those  words  imply  that  diligence 
must  be  used  in  objecting  to  the  valuation 
list.  It  has  been  held  that  a  delay  of  a  few 
days  after  the  decision  of  the  assessment 
committee  renders  the  appeal  to  quarter 
sessions  out  of  time  {Liverpool  Gas  Co.  v. 
Bvertan  Overseers  (1871),  L,  R  6  C.  P.  414  ; 
E.  V.  Wiltshire  JJ.  (1879),  4  Q.  B.  D.  326  ; 
43  J.  P.  654).  It  is  unreasonable  that  a 
long  delay  before  notice  of  objection 
given  should  not  also  render  the 
out  of  time.  If  the  decision  of  the  re- 
corder and  of  the  Divisional  Court  is  right, 
it  would  appear  that  an  appeal  may  be 
made  to  (juarter  sessions  at  any  time — ten 
years  for  instance— after  the  making  of  the 
rate,  provided  that  the  appellant  delays 
giving  notice  of  objection  to  the  assessment 
com^iittee  for  a  sufficiently  long  period. 
It  is  submitted  that  that  cannot  be  so,  but 
that  the  person  aggrieved  must  use  diligence 
in  order  that  he  may  appeal  to  the  next 
practicable  quarter  sessions  after  the  making 
of  the  rate  in  accordance  with  s.  4  of  the 
Act  of  1743. 

Clavell  SalUsr^  K.C.,  and  Haydon^  for  the 
company,  were  not  called  upon  to  argue. 

Collins,  M.R.— -This  is  an  appeal  from 
the  judgment  of  the  Divisional  Court^ 
affirming  the  decision  of  the  Recorder  ot 
Bournemouth.  The  question  is  whether 
the  appeUants  have  brou^^t  their  appeal  in 
time  ;  and  that  turns  upon  the  provisions  of 
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the  statutes  which  have  been  referred  to, 
going  back  to  the  first  one  in  point,  that  is 
the  Poor  Relief  Act,  1743.  That  Act,  by 
s.  4,  provided  that :  '*  It  shall  and  may  be 
lawful  for  such  person  or  persons,  in  any  of 
the  cases  aforesaid,  giving  reasonable  notice 
to  the  churchwardens  or  overseers  of  the 
poor  of  the  parish,  township,  or  place,  to 
appeal  to  the  next  general  or  quarter 
sessions  of  the  pesuse  for  the  county,  riding, 
division,  corporation,  or  franchise  where 
such  parish,  township,  or  place  lies."  That 
provision  has  been  construed,  necessarily  it 
seems  to  me,  having  re^rd  to  the  fact  that 
some  notice  has  to  be  given,  as  meaning  the 
next  practicable  general  or  quarter  sessions. 
That  was  how  the  law  stood  up  to  the  pass- 
ing of  the  Union  Assessment  Committee 
Act,  1862.  That  Act  provided  for  the 
making  of  a  valuation  list,  and  a  provision 
was  introduced,  whereby  it  was  made  com- 
petent to  any  person  aggrieved  to  go  before 
the  assessment  committee.  Section  18 
provided  that :  "Any  overseer  or  overseers 
.  .  .  or  any  person  who  may  feel  himself 
aggrieved  by  any  valuation  list  on  the 
ground  of  unfairness  or  incorrectness  .  .  . 
may  at  any  time  after  the  deposit  as  afore- 
said of  such  list  and  before  the  expiration 
of  twenty-eight  days  after  the  notice  of  the 
deposit  as  aforesaid,  give  to  the  committee 
and  to  the  overseers  a  notice  in  writing  of  his 
objection,  specifyinjo^  the  grounds  thereof." 
.  .  .  That  proceeding  was  optional  and  was 
not  compulsory.  Then  came  the  Act  which 
is  now  the  most  material,  namely,  the  Union 
Assessment  Committee  Amendment  Act, 
1864.  That  made  it  no  longer  optional  but 
compulsory  to  go  before  the  assessment 
committee.  Section  1  provides  that: 
"  Before  any  appeal  shall  be  heard  by  any 
special  or  Quarter  sessions  against  a  jioor 
rate  made  tor  any  parish  contained  in  any 
union  to  which  the  Union  Assessment  CJom- 
mittee  Act,  1862,  applies,  the  appellant 
shall  give  twenty-one  days  notice  in  writing 
previous  to  the  special  or  quarter  sessions 
to  which  such  appeal  is  to  be  made  of  the 
intention  to  appeal,  and  the  grounds  there- 
of, to  the  assessment  committee  of  such 
union  :  Provided  that,  after  the  first  day  of 
August  next,  no  person  shall  be  empowered 
to  impeal  to  any  sessions  against  a  poor  rate 
made  in  conformity  with  the  valuation  list 
approved  of  by  such  committee,  unless  he 
shall  have  given  to  such  committee  notice 
oi  objection  against  the  said  list^  and  shfiU 
have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just ;  and  which  objec- 
tion, after  notice  given  at  any  time  in  the 


Digitized  by 


Google 


MAGISTERIAL   CASES. 


Impsbial    and    Grand    Hotels    Co., 
Limited  v.  Cheistchurch  Union. 

manner  prescribed  by  the  said  Act  with 
respect  to  objections,  the  committee  shall 
hear,  with  full  power  to  call  for  and  amend 
such  list,  although  the  same  has  been 
approved  of,  and  no  subsequent  list  has 
been  transmitted  to  them,  and,  if  thev 
amend  the  same,  shall  give  notice  of  such 
amendment  to  the  overseers,  who  shall 
thereupon  alter  their  then  current  rate 
accordingly."  The  result  of  the  legislation 
is  as  follows:  The  Poor  Relief  Act,  1743, 
enacted  in  terms  that  the  appeal  must  be 
brought  at  the  next  sessions,  with  the 
qualification  that  though  it  must  be  brought 
at  the  next  sessions,  it  must  be  brought 
after  a  reasonable  notice,  which  mi^ht 
involve  the  impossibility  of  its  being 
brought  at  the  actual  next  sessions.  The 
terms  of  that  Act  must,  according  to  the 
authorities,  be  read  as  meaning  the  next 
practicable  quarter  sessions.  Then  there 
were  introduced  by  s.  1  of  the  Act  of  1 864, 
two  fresh  conditions,  one,  that  before  ^oing 
to  the  quarter  sessions  at  all,  the  aggrieved 
party  must  have  given  notice  of  ol^ection 
to  the  valuation  list  to  the  assessment  com- 
mittee, which  notice  may  be  ^ven  "  at  any 
time,"  and  have  failed  to  obtain  relief  from 
them;  and,  two,  tJiat  he  should  give  the 
assessment  committee  twentv-one  days' 
notice  of  his  intention  to  appeal  to  quarter 
sessions.  Therefore  we  have  now  two  more 
conditions  interposed  before  the  right  to 
appeal  to  quarter  sessions  arises;  we  had 
only  reasonable  notice  before,  and  an 
optional  right  to  go  before  the  assessment 
committee;  we  have  now  a  compulsory 
application  to  the  assessment  committee  and 
a  twenty-one  days'  notice  of  intention  to 
appeal.  So,  that  in  point  of  fact,  these 
conditions  precedent  are  interposed  before 
the  right  and  the  obligation  to  appeal  to 
the  quarter  sessions  under  s.  4  of  the  Poor 
Belief  Act,  1743,  arises.  That  being  so,  I 
do  not  think  we  can  decide  the  question 
whether  there  has  been  a  failure  to  go  to 
the  next  practicable  quarter  sessions  with- 
out seeing  whether  the  conditions  precedent 
have  been  performed  or  not,  and  tnose  con- 
ditions precedent,  it  seems  to  me,  are  per- 
formed if  they  are  performed  according  to 
the  conditions  laid  down  by  the  legislation 
which  imposes  themi  The  Act  of  1864 
which  imposes  the  condition  precedent  of 
goin^  before  the  assessment  committee, 
provides  in  terms  that  the  party  aggrieved 
may  give  notice  of  his  objection  to  the  list 
'*at  any  time,"  so  that  he  fulfils  that  condi- 
tion precedent,  it  seems  to  me,  if  he  avails 
himself  of  the  latitude  given  him  by  the 
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Act  of  giving  his  notice  to  the  assessment 
committee  "at  any  time."  It  is  said  some 
limitation  must  be  put  on  those  words,  "at* 
any  time,"  that  it  would  seem  as  a  mattier 
of  reasonable  common  sense  that  some 
limitation  must  be  imposed.  It  seems,  to 
me  impossible  to  lay  down  any  interpreta- 
tion of  what  that  limitation  must  be,  but  I 
think,  in  this  case  at  all  events,  that  limita- 
tion, if  one  could  formulate  it,  was  not 
exceeded  ;  the  notice  of  objection  was  givem 
during  the  time  that  the  rate  objected  td 
was  actually  current.  The  earlier  half  ot 
the  rate  had,  no  doubt,  been  paid,  but  as 
the  second  half  of  it  was  actually  current  at 
the  time  when  the  notice  was  given,  faring 
in  mind  the  latitude  which  is  conferred  by 
the  terms  of  the  section  imposing  th^  con- 
dition, it  seems  to  me  that  the  appellants 
were  in  no  default  in  respect  of  tne  time 
when  they  gave  their  notice  to  the  assess- 
ment committee.  There  has  been  no 
suggestion  of  any  delay  on  their  part  after 
that,  for  they  went  to  the  next  practicable 
quarter  sessions  after  the  decision  of  the 
assessment  committee.  I  agree,  therefore, 
with  the  decision  of  the  Divisional  Court 
that  the  learned  recorder  was  right  in  hold- 
ing that  he  had  jurisdiction  to  hear  the 
appeal,  iand,  thereiore,  this  appeal  must  be 
dismissed. 

Mathew,  L.  J. — I  am  of  the  same  opinion. 
It  is  clearly  a  condition  precedent  to  calling 
on  the  quarter  sessions  to  exercise  its 
appellate  jurisdiction  that  there  shall  have 
been  a  decision  of  the  assessment  committee, 
and  when  we  turn  to  the  terms  upon  which 
that  decision  of  the  assessment  committee 
may  be  invoked,  we  find  that  the  appellant 
has  power  at  any  time  to  offer  his  oDjectioa 
to  the  rate ;  then  when  the  assessment  com^ 
mittee  has  dealt  with  that  and  pronounced 
an  opinion  upon  it,  for  the  first  time  the 
appellant  is  in  a  position  to  go  to  the 
quarter  sessions.  The  effect  of  the  ar^- 
ment  that  Mr.  Eyde  addressed  to  us.  which 
certainly  was  a  very  able  one,  was  that  the 
assessment  committee  ought  not  to  havQ 
entertained  this  objection,  because  there 
had  been  laches  and  delav.  If  they  had 
refused  to  entertain  it  they  would  have 
been  departing  from  the  language  of  the 
Act  of  Parliament  which  gives  the  appel- 
lant the  right  at  any  time  to  urge  an  objec- 
tion for  their  consideration.  That  being  so 
the  appellant  clearly  comes  within  his  right 
But  tnen  it  is  said  that  "at  any  time"  must 
receive  some  reasonable  construction.  I 
quite  agree,  and  when  the  time  comes  it 
may  be  very  desirable  that  the  court  should      j 
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say  whether  or  not  "  at  any  time "  means 
^'  at  any  reasonable  time,"  and  in  deciding 
what  a  reasonable  time  may  be  it  will 
I)erhaps  be  very  desirable  that  those  objec- 
tions that  Mr.  Myde  has  urged  as  objections 
which  might  possibly  arise  in  some  future 
case  should  be  entertained  by  the  quarter 
sessions.  That  is  not  the  case  here.  The 
appellants  have  complied  with  the  terms  of 
8. 1  of  the  Act  of  1864,  and  there  is  no 
reason  for  suggesting  that  that  compliance 
is  not  sufficient.  No  evidence  of  any  sort 
was  given  in  this  case  that  there  had  been 
unreasonable  delay,  and  I  see  no  reason  for 
not  giving  the  appellant  the  full  benefit  of  the 
language  of  the  Act  of  1864.  I  think,  there- 
fore, that  this  appeal  must  be  dismissed. 

Cozens-Hardy,  L.J.— I  am  of  the  same 
opinion.  Mr.  Ryd^s  very  able  argument 
would  have  deserved  much  weighty  atten- 
tion if  it  had  been  addressed  to  a  body  who 
could  legislate,  but  that,  however,  is  not 
our  function.  In  substance  what  he  really 
asks  us  to  do  is  to  insert  in  that  s.  I  of  the 
Act  of  1864  words  to  this  eflFect :  "That  any 
ratepayer  shall  not  appeal  to  quarter 
sessions  unless  he  shall  have  given  to  such 
committee  for  their  next  practicable  meeting 
a  notice  of  objection."  I  must  say  I  fail  to 
see  any  justification  for  inserting  words  like 
that  in  the  language  of  this  section.  I  think 
that  the  assessment  committee,  under  the 
express  language  of  that  section,  are  not 
tie^  down  to  any  such  next  meeting,  but 
that,  in  other  words,  they  had  jurisdiction 
if  they  thought  fit  on  the  application  of  the 
present  respondents  during  the  currency 
of  the  rate  to  allow  the  objection  which  the 
respondents  made.  If  the  committee  had 
power  to  deal  with  it,  it  seems  to  me  to  be 
an  easy,  and  an  almost  inevitable, step  to  hold 
that  it  was  an  application  which  the  rate- 
payer was  justified  in  making  when  he  did, 
makine  it  moreover  as  a  necessary  step  to 
enable  nim  to  appeal  to  the  Quarter  sessions. 
It  is  only  necessary  to  say  that  I  desire  to 
express  no  opinion  on  the  point  as  to  what 
might  happen  in  the  extreme  cases  which 
Mr.  Ryde  has  put.  In  the  present  case,  I 
see  no  ground  for  differing  from  the  view  of 
the  Divisional  Court,  which  was  that  the 
learned  recorder  had  ample  jurisdiction  to 
deal  with  the  matter  when  it  came  before  him. 
Appeal  dismissed. 

Solicitors  for  the  assessment  committee : 
Lovell,  Son,  and  Pitfield,  for  Druitt  and 
Druitt,  Christchurch. 

Solicitor  for  the  company :  C.  F.  Ingram, 
for  C.  Lacey,  Bournemouth, 
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(Before  Alverstone,  L.C.J.,  Kennedy  and 
Ridley,  JJ.) 

May  16,  22,  1906. 

R.  V.  TOLHURST    AND     OTHERS,     LICENS- 
ING JJ. 

R.  V,  Surrey  JJ. 

R.  V.  Minns  and  Others,  Licensing  JJ. 
R.  V,  Cox  AND  Others,  Licensing  JJ. 
R.  V,  Britt  and  Others,  Licensing  JJ. 

Licensing— Licensing  j  ustices— Rene  wal — 
Proceedings  on  queHtion  of  reference 
and  report  to  quarter  sessions— Notice 
to  licensee  —  Evidence  —  Evidence  of 
differentiation  between  house  and  house 
—Licensing  Act,  1872  (36  <fe  36  Vict, 
c.  94X  s.  42—  Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  s.  26— Licensing  Act, 
1904  (4  Edw.  7,  c  23),  s.  1  (2). 

Where  on  an  cipplication  for  renewal  the 
justices  of  a  licensing  district  are 
forming  their  opinion  as  to  wheUier  the 
reneioal  of  on  on-licence  requires  con- 
sideration on  a  ground  other  than  that 
on  which  the  renewal  of  an  existing  on- 
licence  can  be  refused  by  them,  namely y 
that  the  licensed  house  is  not  required 
for  the  needs  of  the  neighbourhood,  and 
as  to  whether  they  shall  refer  the  matter 
to  quarter  sessions  with  their  report 
thereon  under  s,  \{^)  qf  the  Licensing 
Act,  1904, 

Held  (IX  that  both  on  principle  and  the 
licensing  legidation  previous  to  1904 
notice  must  be  given  to  the  licensee  of 
the  house  under  consideration  and  an 
opportunity  afforded  him  of  attending, 
tendering  evidence  and  cross-examining 
the  witnesses, 

(2)  That  the  justices^  ornnion  must  be  based 

on  evidence  on  oatn, 

(3)  That  it  is  not  necessary  in  everv  case 

that  the  licensing  justices  shoula  have 
detailed  evidence  with  reaard  to  the 
differentiation  between  pvMic-house  and 
public-house,  such  as  the  majority  of 
the  court  thought  necessary  in  Raven  v. 
Southampton  JJ.,  [I904J  1  K.  B,  431  ; 
68  J,  P.  68.  Evidence  of  the  character 
of  the  district,  the  locality  of  the  hp^se 
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under  consideration  and  of  ike  neigh- 
bourinq  public-houses^  and  the  number 
of  public-houses  in  the  district^  woidd 
he  sujffkient  to  justify  the  justices  in 
making  a  report  to  quarter  sessions, 

(4)  That  the  justices  are  not  bound  to  ex- 
clude their  own  knowledge  of  the  looodiiy 
upon  such  questions  as  the  character  of 
the  neighbourhood,  the  amount  ofpopu- 
latiouy  and  the  habits  of  the  inAabttants. 

R  V.  TOLHURST  AND  OTHERS,  LICENS- 
ING JJ. 

A  rule  nisi  was  obtained  calling  ui)on 
the  licensing  justices  of  the  Penge  ai vision 
of  the  county  of  Kent  to  shew  cause  why  a 
writ  of  prohibition  should  not  be  issued 
prohibiting  them  from  further  proceeding 
in  the  matter  of  referring  to  quarter  ses- 
sions the  api)lication  of  A.  J.  Farrell  for  the 
renewal  to  nim  of  the  licence  of  the  "  Duke 
of  Edinburgh  "  beerhouse.  A  rule  nisi  was 
also  obtained  for  a  mandamus  to  the  said 
justices  to  hear  and  determine  the  said 
application  according  to  law. 

At  the  gjdneral  annual  licensing  meeting 
for  the  said  Penge  division  in  1905  the 
licensinf^  justices,  some  of  whom  had  per- 
sonally inspected  all  the  licensed  houses  in 
the  division,  decided  to  adjourn  the  appli- 
cations for  renewal  in  the  case  of  fourteen  of 
the  said  houses,  and  having  served  notices 
of  objection  on,  amongst  others,  the  licence 
holder  of  the  "  Duke  of  Edinburgh  "  beer- 
house, at  the  adjourned  meeting  held  on 
February  2l8t,  1905,  they  renewed  nine  of 
the  said  licences,  but  proceeded  to  hear  the 
other  five  cases,  one  of  which  was  that  of 
the  "  Duke  of  Edinburgh  "  beerhouse.  The 
licence  of  this  house  was  an  "  existing  on- 
licence  "  within  the  meaning  of  the  Licensing 
Act,  1904. 

The  only  evidence  given  was  that  of 
Inspector  Sly,  no  evidence  beinc  called  by 
the  applicant.  The  inspector  said  :  **  I  have 
made  certain  inquiries  at  the  request  of  the 
justices.  The  house  is  situate  in  the 
Arpley  Road,  Penge,  at  the  comer  of 
Evelina  Road.  In  a  circle  within  a  radius 
of  one-eighth  of  a  mile,  taking  as  a  centre 
the  house  in  question,  there  are  533  in- 
habited houses,  22  uninnabited  houses,  and 
a  population,  estimated  upon  the  average 
of  five  persons  to  each  inhabited  house,  of 
2,668.  There  are  five  houses  with  full  on- 
licences,  two  houses  with  beer  on-licences, 
and  four  houses  with  off-licences  within 
that  one-eighth  of  a  mile  circle.    Within  a 
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radius  of  a  quarter  of  a  mile,  taking  the 
same  centre,  there  are  in  addition  four 
houses  with  full  on-licences,  two  houses 
with  beer  on-licences,  and  five  houses  with 
ofT-licenoes.  I  know  the  locality,  and  with 
my  knowledge  I  say  that  it  is  a  fair 
averse.  I  cannot  say  what  the  population 
is.  The  house  is  close  to  the  police  station, 
and  under  frequent  supervision."  Cross- 
examined  :  "  In  the  Beckenham  Road  the 
'  Waterman's  Arms '  is  in  this  district.  It 
is  a  public-house.  The  *Pawlevn  Arms' 
and  the  'Goldsmiths'  Arms,^  full  on- 
licences,  and  the  'London  Tavern'  are 
all  in  the  one-eighth  mile  radius.  These 
houses  are  all  in  the  immediate  vicinity. 
All  these  licences  have  been  renewed.  The 
dwelling-houses  in  the  vicinity  of  the 
'Duke  of  Edinburgh'  are  principally  one- 
storey.  I  know  nothing  of  the  trade  of  the 
house.  The  licensee  has  been  at  the  house 
about  three  years.  I  have  received  no 
complaint.  If  there  had  been  any  I  should 
have  heard.^ 

The  hearing  of  the  case  was  a4Joumed, 
and  on  February  28th,  1905,  no  further 
evidence  having  oeen  called,  the  licensing 
justices  renewed  the  licence  of  the  "  Duke 
of  Edinburgh"  provisionally,  and  referred 
it  to  quarter  sessions  under  the  provisions 
of  the  Licensing  Act,  1904,  on  the  ground 
that  it  was  not  reouired  for  the  needs  of  the 
neighbourhood.  Mr.  Tolhurst,  the  chair- 
roan  of  the  said  justices,  stated  in  his 
affidavit  that  he  was  familiar  with  the 
licensed  houses  in  the  said  Penge  division, 
and  that  he  knew  the  "Duke  of  Edin- 
burgh," and  was  fully  acquainted  with  its 
accommodation  and  locality,  as  also  with 
the  accommodation  of  the  licensed  houses 
in  its  neighbourhood,  and  particularly  those 
referred  to  in  the  evidence  of  Inspector 
Sly.  The  licensing  justices  were  provided 
with  plans  of  these  houses  as  provided  and 
required  by  the  licensing  laws.  That 
besides  the  knowledge  he  thus  possessed, 
the  "  Duke  of  Edingburgh  "  had  been  from 
time  to  time  brought  to  his  notice  when 
forming  with  others  a  court  of  summary 
jurisdiction,  and  that  he  knew  of  no  means 
oy  which  he  could  exclude  from  his  con- 
sideration  the  knowledge  he  possessed  as  to 
the  "  Duke  of  Edinburgh,"  of  the  licensed 
houses  in  its  neighbourhood,  and  the  needs 
of  the  neighbourhood  when  forming  an 
opinion  as  to  whether  it  ought  to  be 
reported  to  the  court  of  quarter  sessions  as 
not  being  reouired  for  the  needs  of  the 
neighbourhooa.  He  further  stated  that  in 
forming  his  opinion  as  to  the  *'  Duke  of 
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Edinbnr^"  he  was  actuated  solely  by  the 
evidence  given  by  the  police  and  the  know- 
ledge of  the  house  that  he  possessed,  and  of 
the  houses  in  the  neighbourhood,  both  as  to 
their  character,  situation  and  structural 
suitability,  and  the  manner  in  which  from 
his  actual  knowledge  the  "  Duke  of  Edin- 
burgh" compared  with  the  other  houses  in  its 
neignbourhood  whose  licences  were  renewed. 

Bv  8.  42  of  the  Licensing  Act,  1872 : 
"where  a  licensed  person  applies  for  the 
renewal  of  his  licence  the  following  pro- 
visions shall  have  effect : 

"  (I)  He  need  not  attend  in  person  at  the 
^neral  annual  licensing  meeting,  unless  he 
IB  required  by  the  licensing  justices  so  to 
attend : 

"(2)  The  justices  shall  not  entertain  any 
objecnon  to  the  renewal  of  such  licence,  or 
take  any  evidence  with  respect  to  the 
renewal  thereof,  unless  written  notice  of  an 
intention  to  oppose  the  renewal  of  such 
licence  has  been  served  on  such  holder  not 
less  than  seven  days  before  the  commence- 
ment of  the  general  annual  licensing  meet- 
ing: Provided  that  the  licensing  justices 
may,  notwithstanding  that  no  notice  has 
been  given,  on  an  objection  being  made, 
adjourn  the  granting  of  any  licence  to  a 
future  day,  and  require  the  attendance  of  the 
holder  of  the  licence  on  such  da^,  when  the 
case  will  be  heard  and  the  objection  con- 
sidered, as  if  the  notice  hereinbefore  pre- 
scribed had  been  given : 

"(3)  The  justices  shall  not  receive  any 
evidence  with  res^t  to  the  renewal  of 
such  licence  which  is  not  given  on  oath. 

"Subject  as  aforesaid,  licences  shall  be 
renewed  and  the  powers  and  discretion  of 
justices  relative  to  such  renewal  shall  be 
exercised  as  heretofore." 

By  8. 26  of  the  Licensing,  1874  :  "  Whereas 
by  section  forty-two  of  the  principal  Act  it 
is  enacted  that  a  licensed  person  applying 
for  the  renewal  of  his  licence  need  not 
attend  in  person  at  the  general  annual 
licensing  meeting  unless  he  is  required  by 
the  licensing  justices  so  to  attend  :  Be  it 
enacted,  that  such  requisition  shall  not  be 
made,  save  for  some  special  cause  personal 
to  the  licensed  person  to  whom  such  requisi- 
tion is  sent. 

"  It  shall  not  be  necessary  to  serve  copies 
of  notices  of  any  a4Journment  of  a  general 
annual  licensing  meeting  on  holders  of 
licences  or  applicants  for  licences  who  are 
not  required  to  attend  at  such  adjourned 
annual  general  licensing  meeting. 

"  A  notice  of  an  intention  to  oppose  the 
renewal  of  a  licence  served  under  section 
366 
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forty-two  of  the  principal  Act  shall  not  be 
valid  unless  it  states  in  general  terms  the 
grounds  on  which  the  renewal  of  such 
Bcence  is  to  be  opposed.'' 

By  sub-s.  (2)  of  s.  1  of  the  Licensing  Act, 
1904:  "Where  the  justices  of  a  licensing 
district,  on  the  consideration  by  them,  in 
accordance  with  the  Licensing  Acts,  1828  to 
1902,  of  applications  for  the  renewal  of 
licences,  are  of  opinion  that  the  question  of 
the  renewal  of  any  particular  existing  on- 
licences  requires  consideration  on  grounds 
other  than  those  on  which  the  renewal  of 
an  existing  on-licence  can  be  refused  by 
them,  they  shall  refer  the  matter  to  quarter 
sessions,  together  with  their  report  thereon, 
and  quarter  sessions  shall  consider  all 
reports  so  made  to  them  and  may,  if  they 
think  it  expedient,  after  giving  the  persons 
interested  in  the  licensed  premises  and, 
unless  it  appears  to  quarter  sessions  unneces- 
sary, any  other  persons  appearing  to  them 
to  be  interested  in  the  question  of  the 
renewal  of  the  licence  of  those  premises 
(including  the  justices  of  the  licensing  dis- 
trict), an  opportunity  of  being  heard  and, 
subject  to  the  payment  of  compensation 
under  this  Act,  refuse  the  renewal  of  any 
licence  to  which  any  such  report  relates." 

Avory,  K.C.  (Hohler  with  him),  showing 
cause  against  the  rules.— The  writ  of  prohi- 
bition will  not  issue  to  licensing  justices,  for 
the  proceedings  to  be  prohibited  must  be  of 
a  judicial  character.  Certiorari  will  not  lie 
to  licensing  justices,  according  to  the  recent 
decisions,  and  that  fact  supports  the  view 
that  prohibition  will  not  lie  to  such  a 
tribunal.  Brett,  L.J.,  in  £.  v.  Loctd 
Government  Board  (1882),  10  Q.  B.  D.  309 
(see  p.  321)  said  :  "I  think  I  am  entitled  to 
sav  this,  that  my  view  of  the  power  of  pro- 
hibition at  the  present  day  is  tnat  the  court 
should  not  be  chary  of  exercising  it,  and 
that  wherever  the  Legislature  entrusts  to 
any  body  of  persons  other  than  to  the 
superior  courts  the  power  of  imposing  an 
obligation  upon  individuals  the  courts  ought 
to  exercise  as  widely  as  they  can  the  power 
of  controlling  those  bodies  of  persons,  if 
those  persons  admittedly  attempt  to  exercise 
powers  beyond  the  powers  ^ven  to  them  by 
Act  of  Parliament.'^  That  is  the  widest  ex- 
tension of  the  power,  and  it  docs  not  cover 
this  case,  where  the  licensing  justices  have 
exercised  their  administrative  power  of  re- 
ferring the  licence  to  quarter  sessions. 
Further,  even  if  prohibition  will  lie  to 
licensing  justices,  the  writ  should  not  go  in 
this  case,  for  there  is,  in  fact,  nothing  left 
for  the  justices  to  do  which  can  be  pro- 
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hibited,  as  they  have  already  referred  the 
licence  of  the  "Duke  of  Edinburgh"  beer- 
house to  quarter  sessions.  The  rule,  there- 
fore, for  a  writ  of  prohibition  should  be 
discharged.  The  rule  for  a  mafidamus 
should  also  be  discharged,  for  the  luatices 
have  heard  and  determined  this  application 
for  renewal  according  to  law.  All  the 
formalities  of  s.  42  of  the  Licensing  Act, 
1872,  as  amended  by  s.  26  of  the  Licensing 
Act,  1874,  have  been  complied  with.  Notice 
of  objection  was  served  on  the  licensed 
holder,  and  evidence  was  taken  on  oath. 
Even  if  the  words  in  s.  1  (2)  of  the  Licens- 
ing Act,  1904,  supruy  "in  accordance  with 
the  Licensing  Acts,  1828  to  1902,"  mean  that 
the  requirements  for  referring  a  licence  to 
quarter  ses.^ions  are  in  all  respects  the  same 
as  those  necessary  before  the  Licensing  Act, 
1904,  in  deciding  whether  a  renewal  should 
be  refused  on .  the  ground  that  it  was  not 
required  for  the  needs  of  the  neighbourhood 
— even  if  that  is  the  meaning  of  tnose  words, 
all  such  requirements  have  been  fulfilled. 
There  was  evidence  of  differentiation  be- 
tween the  "Duke  of  Edinburgh"  and  the 
other  houses  in  the  neighbourhood,  such  as 
was  required  by  the  decision  in  Raven  v. 
Southampton  JJ.,  [1904]  I  K.  B.  430 ;  68  J.  P. 
68.  The  evidence  was  that  "  the  dwelling- 
houses  in  the  vicinity  of  the  'Duke  of 
Edinburgh  are  principally  one  storey."  But 
the  decision  in  Baven  v.  Southampton  JJ., 
supra,  has  no  application  here,  for  the 
tribunal  under  consideration  in  that  case 
was  quarter  sessions— a  court  of  law  bound 
to  proceed  on  rules  of  evidence.  Certain  of 
the  licensing  justices  personally  inspected 
the  "  Duke  of  Edinburgh  "  and  all  the  other 
licensed  houses  in  the  district.  Further, 
even  if  there  was  not  sufficient  evidence 
given  of  differentiation,  the  justices  acted 
on  their  local  knowledge  in  accordance  with 
the  decision  in  B,  v.  ffowardj[\902]2  K.  B. 
363 ;  66  J.  P.  579  (see  the  justices'  affidavit) ; 
and  that  was  sufficient  to  justify  them  in 
reporting  the  licence.  [Alverstone,  L.C.J. 
—The  remarks  of  Lord  Esher,  M.R.,  in 
that  case  as  to  the  exercise  of  their  local 
knowledge  by  the  justices  were  with  refer- 
ence to  initiatory  steps  taken  by  the  justices 
in  making  a  preliminary  investigation  and 
in  objecting  to  renewals.]  But  the  require- 
ments prehminary  to  reporting  a  licence  to 
quarter  sessions  are  very  different  from 
tnose  for  deciding  as  to  the  refusal  of  a 
renewal  before  the  Act  of  1904.  Then,  the 
question  was  one  of  renewal  or  refusal  to 
renew ;  the  justices  themselves  had  to  come 
to  a  decision.    Under  s.  1  (2)  of  the  Licens- 
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ing  Act,  1904,  the  justices  have  merely  to 
form  an  "opinion"  that  the  question  of  the 
renewal  of  a  particular  on-hcence  requires 
consideration  oy  quarter  sessions  on  the 
ground  that  it  is  not  reouired  for  the  needs 
of  the  neighbourhood.  The  questions  under 
consideration  before  and  after  the  Act  of 
1904,  so  far  as  an  objection  to  renewal  on 
the  above-mentioned  ground  is  concerned^ 
are  very  different,  and  the  evidence  neces* 
sary  in  each  case  must  be  very  different 
[Alverstone,  L.C.J.— Do  you  say  no  evi- 
dence is  necessary  before  reporting  to 
quarter  sessions?  No.]  There  must  be 
some  evidence,  but  that  evidence  need  only 
be  to  show  that  the  question  of  renewd 
requires  consideration  by  the  compensation 
authority.  There  is  such  evidence  in  this 
case.  It  would  be  absurd  that  the  whole  of 
the  evidence  required  to  support  a  refusal 
before  that  authority  should  be  heard  at  the 

!)rc]iminary  inquiry  before  the  justices.r 
Alverstone,  IIC. J.— How  can  the  licence 
lolder  ascertain  the  grounds  of  the  report  1] 
He  can  obtain  a  copy  of  the  report  under 
r.  16  of  the  rules  made  under  s.  6  of  the 
Act  of  1904.  The  words  in  s.  1  (2^  of  that 
Act  "  in  accordance  with  the  Licensing  Acts, 
1828  to  1902,"  merely  mean  at  the  times 
prescribed  by  the  Acts,  for  instance,  at  the 
general  annual  licensing  meeting.  On  these 
grounds  I  submit  the  rules  should  be  disr 
charged. 

F.  Low,  K.C.  (Bruce  Williamson  with 
him),  in  support  of  the  rules.— The  question 
for  the  determination  of  licensing  justices 
since  the  passing  of  the  Licensing  Act,  1904. 
with  regard  to  the  refusal  of  the  renewal  ot 
a  licence  on  the  ground  that  it  is  not  re- 
quired for  the  needs  of  the  neighbourhood 
is  different  from  that  for  the  determination 
of  the  justices  before  that  Act.  Before  the 
Act  the  question  was :  Shall  the  licence  be 
renewed  *  The  question  now  is :  Shall  it  be 
referred  1  In  a  wordj  they  select  the  victims. 
In  both  cases  the  justices  must  form  an 
"opinion,"  that  is,  come  to  a  decision. 
Although  the  questions  for  determination 
are  different,  the  method  of  procedure  re- 
mains the  same.  That  appears  from  the 
language  of  s.  1  (2)  of  the  Act  of  1904  *^in 
accordance  with  the  Licensing  Acts,  1828  to 
1902,"  and  from  the  fact  that  no  other  pro- 
cedure is  provided  by  the  Act  of  1904.  The 
method  of  procedure,  therefore,  is  still  under 
s.  42  of  the  Licensing  Act.  1872,  the  pro- 
visions of  which  have  effect  "where  a 
licensed  person  applies  for  the  renewal  of 
his  licence,"  as  amended  by  s.  26  of  the  j 
Licensing  Act,  1874,  for  s.  42  w  not  r^e^edjQ[g 
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by  the  Act  of  1904.  The  licensing  justices 
must  either  hold  some  investigation  or  none 
at  all.  If  none,  the  hearing  is  not  in  accord- 
ance with  the  Licensing  Acts ;  if  some,  the 
only  method  of  procedure  which  is  provided 
is  that  under  s.  42.  Special  provision  is 
made  for  the  procedure  on  the  investigation 
by  quarter  sessions  as  to  the  renewal  of  a 
licence  which  has  been  reported.  See  r,  37 
of  the  rules  under  the  Act  of  1904.  By  that 
rule  quarter  sessions  may,  to  such  extent  as 
they  think  fit  hear  evidence  on  oath.  See 
also  r.  17.  The  legislature  therefore  con- 
templated two  separate  investi^tions  of  the 
two  separate  questions  before  licensing  jus- 
tices and  quarter  sessions  by  two  separate 
codes  of  procedure.  [Alverstone,  L.U. J.  — 
The  question  of  reporting  a  licence  under 
the  sub-section  being  different  from  that  for 
the  consideration  of  the  justices  before  the 
Act  of  1904,  and  also  different  from  that  for 
the  consideration  of  quarter  sessions  when 
a  licence  has  been  reported,  is  it  not  i^ssible 
that  less  exhaustive  evidence  is  reouired  on 
the  preliminary  investigation?  The  word- 
ing of  sub-s.  (2)  supports  that  view.]  That 
may  be  so.  But  in  this  ca.se  there  was  no 
evidence  that  did  not  refer  to  all  the  other 
licences  within  the  radius  taken  ;  there  was 
no  evidence  of  differentiation  as  required  by 
the  decision  in  Raven  v.  Southampton  Jtf,, 
iupra.  It  appeared  from  the  evidence  that 
the  licences  of  all  the  other  houses  within 
the  radius  taken  had  been  renewed.  It  is 
obvious,  therefore,  that  there  was  no  evi- 
dence against  the  renewal  of  the  "  Duke  of 
Edinburgh"  beerhouse,  the  onus  of  proving 
which  must  lie  on  the  objectors,  here  the 
licensing  justices,  before  the  latter  refer  the 
licence  to  <j[uarter  sessions.  In  i?.  v.  Hoioard^ 
supra,  evidence  was  given  on  oath  with 
regard  to  each  licence,  and  all  the  formali- 
ties of  s.  42,  as  amended  by  s.  26,  were  com- 
plied with,  and  that  case  did  not  dispense 
with  the  necessity  of  evidence  with  regard 
to  each  house,  the  licence  of  which  is  under 
consideration.  [Alverstone,  L.C.J.— Do 
you  sav  that  this  opinion  is  subject  to 
appeal?]  Yes.  [Alverstone,  L.C.J.— Is 
not  an  appeal  to  quarter  sessions  against  a 
report  to  Quarter  sessions  somewhat  incon- 
sistent?] No.  Quarter  sessions,  the  com- 
pensating authority,  is  a  <  committee  of 
quarter  sessions.  The  licence  holder  is 
clearly  prejudiced  by  a  decision  of  the 
justices  to  report  his  licence,  for  although 
nis  licence  is  renewed,  it  is  only  renewed 
provisionally  and  he  is  burdened  with  the 
costs  of  appearing  before  quarter  sessions ; 
further,  t]»9  compensation  obtained  for  the 
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licence  may  or  may  not  be  adequate.'  Pro^ 
hibition  will  lie  in  this  case.  [Alver- 
stone, L.C.J.— A  mandamui  to  hear  and 
determine  according  to  law  Ls  quite  sufficient 
for  you.] 

Bruce  Williamson  followed  in  support. — 
Throughout  the  licensing  Acts  it  is  contem- 
plated that  licensing  justices  should  act  in 
public.  If  there  is  no  inquiry  before  they 
report,  they  cannot  act  in  public.  There 
was  no  evidence  here  as  to  the  '*  Duke  of 
Edinburgh  "  beerhouse  as  distinguished  from 
the  other  houses  in  the  locality.  [The 
learned  counsel  intimated  that  in  his 
opinion  there  was  no  appeal  from  the 
'* opinion"  of  the  justices  that  a  licence 
should  bd  referred  to  quarter  sessions.] 

Cvr,  adv,  vult. 


R.  V.  Surrey  J  J. ;  Ex  parte  Mobbs. 

A  rule  for  prohibition  had  been  obtained 
to  prohibit  the  Surrey  Quarter  Sessions 
from  taking  any  further  proceedings  in  the 
matter  of  an  on-licence  which  had  been 
referred  to  them  by  licensing  justices.  It 
appeared  that  the  licence  had  been  referred 
to  quarter  sessions  on  March  2nd.  1905. 
The  applicant  for  renewal  appealed  to 
quarter  sessions  a^inst  the  reference.  The 
rule  for  prohibition  was  obtained  on 
March  10th.  On  April  11th  the  appeal  was 
dismissed.  The  report  of  the  licensing 
justices  was  received  on  April  29th  by 
quarter  sessions,  who  decided  on  May  1st 
not  to  proceed  any  further  in  the  matter  of 
the  licence. 

Daldy,  showing  cause.— Prohibition  will 
not  lie.  Neither  quarter  sessions  nor  the 
licensing  justices  had  taken  any  step  in  the 
matter  when  the  rule  was  obtained.  Quarter 
sessions  are  bound  under  the  Licensing  Act, 
1904,  to  consider  the  reports  of  licensing 
justices,  and  cannot  be  prohibited  from 
doing  so.  The  apijeal  to  quarter  sessions 
bars  the  remedy  of  prohibition. 

Low,  K.C.,  in  support.— Quarter  sessions 
were  not  pro^rl^  seised  of  the  matter,  as 
the  licensing  justices  had  no  jurisdiction  to 
report.  Prohibition,  therefore,  will  lie.  The 
question  of  whether  the  licensing  justices 
had  jurisdiction  to  report  has  been  argued 
in  B.  V.  Tolhvrstj  supra. 


Bowsell  followed  in  support 

Cur. 
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R  V.  Minns  and  Others,  Suffolk  JJ. 

In  this  case  rules  sinoiilar  to  those  in  R.  v. 
Tolhursty  9Uf)ra.  had  been  obtained,  and  the 
facts  were  similar  to  those  in  that  case  and 
raised  the  same  questions. 

Tyrrel  Giles  showed  cause. 

Low,  K.C.  (F.  T.  H.  Henl^  with  him), 
was  in  support. 

Cur,  adv,  vtUt 

In  this  case  and  in  B.  y.  Surrey  JJ,y 
supra^  there  was  evidence  before  the  licens< 
ing  justices  as  to  the  number  of  public- 
houses  in  the  district,  the  amount  of 
population,  and  the  character  of  the  neigh- 
bourhood, and  in  both  cases  the  applicants 
for  renewal  were  present  and  had  the 
opportunity  of  cross-examining  and  of  call- 
ing evidence. 


R  V,  Cox  AND  Others,  Middlesex  JJ. 

Rules  for  prohibition  and  for  mandamus 
to  licensing  justices  had  been  obtained  as  in 
B.  V.  Tolhurst,  supra.  It  appeared  that  a 
committee  of  the  justices  having  visited  the 
licensed  houses  in  the  neighbourhood,  re- 
ported that  it  was  undesirable  to  renew 
certain  of  the  licences.  The  licensing  jus- 
tices, at  a  private  meeting  before  the  general 
annual  licensing  meeting,  acting  on  the 
report  of  their  committee,  determined  to 
refer  these  licences  to  quarter  sessions. 
Accordingly,  at  the  general  annual  licensing 
meeting  the  chairman  stated  that  the  re- 
newal of  these  licences  required  considera- 
tion. No  notice  of  objection  was  ^ven  to 
the  licensed  holders.  At  the  a4]ourned 
meeting  a  holder  of  one  of  the  said  licences 
appeared  by  counsel  and  asked  for  a  hearing. 
Tne  justices  offered  to  re-open  the  matter 
and  recall  their  report,  which  had  already 
been  sent  to  quarter  sessions,  if  the  appli- 
cant would  waive  any  right  he  might  have 
to  the  uncontested  renewal  of  his  licence. 
This  the  applicant  declined  to  do,  but 
appealed  agamst  the  provisional  renewal  of 
his  licence  to  the  Middlesex  Quarter  Ses- 
sion&  where  the  appeal  was  respited  to 
enable  this  case  to  pe  argued  on  the  rules 
which  had  been  obtained. 

The  essential  difference  between  this  and 
the  former  cases  was  that  in  this  case  no 
notice  of  objection  had  been  given  to  the 
licence  holder  under  s.  42  of  the  Licensing 


•9  X  P.  808. 

Act,  1872,  as   amended  by  s.  26  of   the 

Licensing  Act,  1874. 

Travers  Humphreys  showed  csLUse, 

George  Elliott  in  support 

Cur.  adv,  tnUt, 

R.  V,  Britt  and  Others,  Maidstone  JJ» 

In  this  case  also  no  notice  of  objection 
was  served  on  certain  licence  holders,  whose 
licences  the  justices  determined  to  refer  to 
quarter  sessions.  The  justices  did  not 
mention  the  names  of  the  houses  at  the 

Seneral  annual  licensing  meeting,  but  in- 
orsed  the  licences  in  question,  with  a^ 
statement  that  they  were  renewed  pro- 
visionally and  referred  to  quarter  sessions. 
At  the  adjourned  meeting  certain  of  the 
licence  holders  asked  to  oe  heard,  but  a 
hearing  was  refused,  and  the  licences  were 
reported  to  quarter  sessions,  the  compen- 
sating authonty. 
The  justices  filed  an  affidavit 

Bodkin  in  support  of  rules  for  prohibi-< 
tion  and  mandamus  against  the  licensing 
justices. 

Cur.  adv,  vult,    ■. 

Alverstone,  L.C.J.,  read  the  following) 
written  j  udgment  of  the  court :  In  these  casea 
rules  nin  have  been  granted  calling  upon  the: 
licensing  justices  in  a  number  of  instances 
to  show  cause  why  writs  of  prohibition 
should  not  issue  to  prevent  them  from, 
taking  any  further  proceedings  in  the  matter 
of  certain  reports  which  they  proposed  to 
make  to  quarter  sessions  in  respect  of  ap- 
plications for  the  renewal  of  certain  licences. 
Rules  nisi  for  mandamus  were  granted  at 
the  same  time  calling  upon  the  same  jus- 
tices to  hear  and  determine  the  applications 
for  renewal.  We  think  it  doubtful  whether, 
prohibition  is  the  right  remedy ;  as,  how^' 
ever,  the  same  point  is  raised  upon  the 
applications  for  writs  of  ma/ndamusj  it  is 
unnecessary  to  decide  this  point  on  the 

E resent  occasion,  and  in  the  event  of  it 
eing  necessary  to  decide  it  on  any  future 
occasion,  it  must  be  taken  that  we  have 
expressed  no  opinion  upon  it  now. 

The  point  raised  on  behalf  of  those  for 
whom  the  rules  weremoved  is  that  the  justices 
had  not  before  them  any  evidence  sufficient 
to  justifjr  them  in  making  reports  to  quarter 
sessions  in  respect  of  the  licensed  houses  in 
which  the  applicants  for  the  rules  were 
interested.  Tnis  was  the  ground  of  the 
applications  in  £,  v.  Tolhursty  R,  v.  Surrey    t 
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JJ.f  lind  i?.  V.  Minns.  In  E.  v.  Cox 
and  i?.  y.  ^ri^f  the  applications  included  a 
further  point,  viz.,  that  no  notices  pursuant 
to  s.  42  of  the  Act  of  1872,  as  amended  by 
the  Act  of  1874,  had  been  given  to  the 
applicants  foi:  renewal  to  attend  before  the 
licensing  justices.  The  questions  really 
depend  upon  the  construction  which  should 
be  placed  on  etib-s.  (2)  of  s.  1  of  the  Licen- 
sing Act,  1904  :  but  in  order  to  appreciate 
the  point  it  will  be  convenient  to  consider 
the  statutory  enactments  prior  to  that  date. 
By  6.  42  of  the  Act  of  1872,.  as  amended  by 
the  Act  of  1874,  it  was  provided  that  where 
a  licensed  person  applies  for  a  renewal  of 
his  licence  he  need  not  attend  in  person 
unless  he  is  required  by  the  licensing  jus- 
tices so  to  do  for  some  special  cause  personal 
to  himself;  that  the  justices  shall  not 
eiitertain  any  objection  to  the  renewal  of 
such  licence,  or  take  any  evidence  in  respect 
of  the  renewal  thereof,  unless  written  notice 
of  ah  intention  to  oppose  the  renewal  of 
such  licence,^  stating  in  general  tertns  the 
giCQUndsof  opposition,  has  been. served  on 
such  holder  not  less  than  seven  days  before 
the  commencement  of  the  general  annual, 
licensing  meeting,  with  the  proviso  that  the 
licensing  justices  maj,  notwithstanding  that 
no  notice  Imuj  been  given,  upon  an  objection 
being  made, '  adjourn  the  grantinff  of  a 
Kcence  to  a  future  day,  and  require  the 
attendance  of  the  holder  of  the  licence  when 
the  case  is  to  be  heard  and  the  objection 
considered.  Sub-s.  (.3)  provides  that  the 
justices  shall  not  receive  any  evidence  with 
respect  to  the  renewal  of  such  licence  which 
is  hot  given  on  oath.  The  decisions  in 
Sharp  V.  Wakt^/ield,  [1891]  A.  C.  173  ; 
65  J.  P.  197;  and  M.  v,  Howard.  11902] 
a  K.  B.  363  ;  66  J.  P.  579,  establish  that  a 
notice  under  the  proviso  to  subs.  (2)  of 
8.  42  may  be  given  by  the  direction  of  the 
justices  themselves,  and  further,  that  the 
question  whether  the  licence  should  be 
renewed,  having  regard  to  the  wants  and 
requirements  of  the  neighbourhood,  and  the 
number  of  licensed  houses  therein,  is  one 
of  the  grounds  which  the  justices  were 
entitled  to  consider  upon  the  question  of 
senewing  any  i)articurar  licence.  This,  so 
far  as  it  is  necessary  to  refer  to  it  for  the 
purpose  of  the  case  before  us,  was  the  posi- 
tion of  matters  at  the  time  of  the  framing 
of  the  Act  of  1904.  That  Act,  by  sub-s.  (1) 
of  is.  1,  confined  the  power  of  the  licensing 
justices  to  refuse  renewal  to  certain  speci- 
fied grounds,  which  do  not  include  the  ques- 
tion of  the  necessity  for  the  houses,  having 
regard' to  the  requirements  of  the  district, 
870 
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and  sub-s.  (2)  provided  that  where  the 
justices  of  a  licensing  district,  on  the  con- 
sideration by  them  in  accordance  with  the 
Licensing  Acts,  1828  to  1902,  of  applications 
for  the  renewal  of  licences,  are  of  opinion 
that  the  question  of  the  renewal  of  any 
particular  existing  on-licence  requires  con- 
sideration on  grounds  other  than  those  ^'on 
which  the  renewal  of  an  existing  on-licence 
can  be  refused  by  them,  they  shall  refer  the 
matter  to  quarter  sessions,  .together  with 
their  report  thereon."  It  is  upon  these 
words  that  the  question  arises.  It  is  con- 
tended by  counsel  on  behalf  of  the  justices 
showing  cause  against  the  rules  that  the 
justices  may  act  on  their  own  motion,  and. 
iBly  solely  on  their  own  knowledge,  that  it 
is  no  longer  necessary  for  them  to  require 
the  attendance  of  any  licence  holder  in 
respect  of  whose  house  they  propose  to 
report,  or  to  direct  any  notice,  under  sub- 
S.  (2)  of  s.  42  of  the  Act  of  1872,  to  be  given, 
to  the  holders  of  such  licences,  and  that 
the  justices  need  not  take  evidence  on  oath 
when  the  renewal  of  any  existing  on-licence 
requires  consideration  on  grounds  other 
than  those  on  which  the  renewal  can  be 
refused  by  them.  We  summarise  these 
contentions,  not  that  they  all  arise  in  every 
case,  but  that  they  were  urged,  in  one  or 
other  of  the  cases,  as  being  the  true  posi- 
tion of  the  licensing  justices  under  this 
section.  On  the  other  hand,  it  was  con-, 
tended,  in  support  of  the  rules,  that  the 
justices  must  pursue  the  course  which  they 
would  have  followed  under  s.  42  of  the  Act 
of  1872,  as  amended  by  s.  26  of  the  Act  of 
1874,  and  give  notice  to  all  the  applicants 
who  are  holders  of  the  licences  of  the  houses 
upon  which  they  propose  to  report,  and  hear 
all  the  evidence  as  though  they  were  them- 
selves deciding  under  the  old  law  the  ques- 
tion whether  tne  licence  should  be  renewed. 
It  will  be  convenient  to  deal  first  with 
the  cases  E,  v.  Cox  and  E.  v.  Britt,  in  which 
no  notice  had  been  given  to  the  licence 
holders.  We  are  clearly  of  opinion  that  the 
justices  ought  not  to  make  a  report  respect- 
ing any  house  without  giving  notice  to  the 
licence  holder  and  giving  nim  an  oppor- 
tunity of  attending,  and,  if  he  desires,  of 
tendering  evidence.  This  seems  to  us  to  be 
clear,  not  only  on  principle,  but  from  a 
consideration  of  the  previous  legislation. 
The  re|)ort  may  certainly  afifect  and  alter 
the  position  of  the  licence  holder,  and  in 
many  cases  his  propertjr.  The  objection 
that  the  house  is  not  required  may  be  raised 
by.  an  opponent,  independently  of  tibe  jus* 
tices  themselves.    In  that  case  the  Act  of   t 
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167S  clearly  provides  that  notice  mast  be 
given  to  the  licence  holder.  Sub-s.  (2)  of 
s.  1  of  the  Act  of  1904  directs  the  justices 
to  report  whether,  on  the  consideration  by 
them  in  accordance  with  the  Licensing 
Acts,  1828  to  1902,  of  applications  for  the 
renewal  of  licences,  they  are  of  opinion  that 
the  question  requires  consideration.  It 
seems  to  us  that,  inasmuch  as  the  question 
relating  to  a  particular  house  can  be  raised 
by  an  opponent,  and  that  the  occasion 
referred  to  would,  but  for  the  Act  of  1904, 
only  arise  where  notice  had  been  given,  the 
langui^  of  sub-s.  (2)  is  not  sufficient  to  alter 
the  existing  law,  which  the  new  legislation 
nowhere  repeals,  which  law  requires  that 
notice  should  be  given.  Further,  the  know- 
ledge that  the  particular  house  is  not  re- 
quired for  the  needs  of  the  district  may  be 
brought  to  the  notice  of  the  jiwtiees  for  the 
first  time  by  the  evidence  given  on  behalf 
of  an  objecting  opponent.  The  justices 
would  certainly,  nave  to  hear  any  evidence 
tendered  by  a  person  objecting.  It  seems 
plain  on  general  principles  that  the  person 
who,  or  whose  property,  is  affected  by  such 
evidence,  must  have  the  opportunity  of 
tendering  evidence  in  favour  of  renewing 
the  licence,  instead  of  referring  the  matter 
to  "  quarter  sessions.''  We  do  not  see  how 
the  justices  could  properly  consider  the 
question  of  whether  tne  renewal  of  any 
particular  licence  requires  consideration  on 
other  grounds  without  at  least  ^ving  the 
opportunity  to  the  licensee  of  putting  before 
them  any  evidence  which  he  considers  bears 
upon  that  (question.  In  the  cases,  there- 
fore, in  which  no  notice  was  given  to  the 
licence  holders,  we  are  clearly  of  opinion 
that  the  proceedings  were  not  regular,  and 
that  the  rules  for  Titandamus  should  be 
made  absolute. 

In  the  cases  of  E.  v.  Tolhurst^  R,  v. 
Surrey  JJ,^  and  R,  v.  Minns^  notice  was 
given  to  the  licence  holders  pursuant 
to  sub-s.  (2)  of  s.  42,  and  the  question 
in  these  cases  is  whether  evidence  must 
be  taken  before  the  licensing  justices  can 
make  a  report,  and  whether  there  was 
sufficient  evidence  in  any  of  these  cases  to 
justify  the  justices  in  making  such  a  report. 
In  our  opinion  the  true  position  of  the  jus- 
tices differs  somewhat  from  that  which  was 
urged  before  us  on  either  side.  It  must  be 
remembered  that  the  condition  precedent 
to  their  making  a  report  is  that  they  shall 
be  of  opinion  that  the  renewal  of  an  existing 
licence  requires  consideration  on  grounds 
other  than  those  on  which  tlie  licence  can 
be  refused  by  them.    This  is  obviously  a 
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somewhat  different  question  from  that 
which  the  quarter  sessions  have  to  consider 
— ^namely,  whether  a  particular  house  shall 
be  selected  as  the  house,  or  one  of  a  number, 
in  respect  of  which  the  renewal  of  the 
licence  requires  consideration  :  but  we  see 
nothing  to  alter  the  existing  law  that  the 
iustices'  opinion  upon  this  question  is  to  be  • 
based  upon  evidence,  and  that  such  evidence 
must  be  taken  upon  oath,  and  liberty  given 
to  the  applicant,  the  holder  of  the  licence, 
to  cross-examine  the  deponent^  and  to  call 
evidence  in  favour  of  his  application.  The 
amount  of  evidence,  however,  which  may 
be  sufficient  for  the  purpose  of  enabling  the 
justices  to  form  the  opinion  indicated  in 
the  section  may,  in  our  judgment,  be  pro- 
perly treated  as  different  from  the  amount 
which  could  be  regarded  as  sufficient  if 
they  had  to  decide  judicially  whether  or 
not  the  particular  licence  should  be  renewed 
or  refused.  It  will  not,  we  think,  be  neces- 
sary in  all  cases  for  them  to  have  detailed 
evidence  with  regard  to  the  differentiation 
between  public-house  and  public-house,  as 
the  majority  of  the  court  thought  was 
necessary  in  Raven  v.  Southampton  JJ.., 
[1904]  1  K.  B.  p.  431 ;  68  J.  P.  68.  There 
the  quarter  sessions  had  to  consider  the 
same  question  as  will  arise  before  the  com- 
mittee of  quarter  sessions  under  the  Act  of 
1904— namely,  whether  they  will  decline  to 
renew  the  licence  of  each  particular  house 
in  respect  of  which  a  report  is  made.  Evi- 
dence of  the  character  of  the  district,  the 
locality  of  the  public-house  and  of  the 
other  public-houses,  and  the  number  of 
public-nouses  in  the  district  might  be  quite 
sufficient  to  justify  the  justices  in  making  a 
report  to  quarter  sessions  that  the  question 
of  the  renewal  of  any  particular  on-licences 
requires  consideration  on  grounds  other 
than  those  on  which  the  licensing  justices 
can  act.  It  was  suggested  in  argument  in 
opposition  to  the  rules  that  in  making  a 
report  the  justices  might  act  on  their  own 
knowledge  and  information  only,  and  with- 
out any  evidence  given  before  them.  In 
our  opinion,  it  was  not  intended  that  in 
forming  an  opinion  as  to  whether  they  shall 
make  a  report  they  should  exclude  their 
own  knowledge  of  the  locality  upon  such 
questions  as  the  character  of  the  neighbour- 
hood, the  amount  of  population,  and  the 
habite  of  the  inhabitants.  It  seems  to  us, 
for  the  reasons  expressed  by  Collins,  M.R., 
in  R.  V.  Howard,  [1902]  2  K.  B.,  at  p.  376 ; 
66  J.  P.  579,  that  it  cannot  have  been  the 
intention  of  the  L^lature  that  the  justices 
should  divest  themselves  of  such  knowledge,      t 
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ordeteftnine  the  question  solely  on  materials 
provided  by  the  individual  who  happens  to 
object.  But  this  seems  to  us  to  be  an 
entirely  different  matter  from  that  which 
we  have  to  consider,  and,  in  our  opinion,  is 
consistent  with  the  view  that  notice  must 
be  given  to  the  licensed  persons  whose 
licences  will  be  affected,  and  in  so  far  as 
the  opinion  of  the  justices  is  fonned  upon 
facts  with  regard  to  a  particular  house, 
those  facts  should  be  proved  before  them  by 
evidence  upon  oath,  so  as  to  give  the  licensed 
person  an  opportunitv  of  testing  them,  and 
of  himself  giving  evidence  if  he  so  desires 
to  do.  It  only  remains  to  be  considered 
whether,  in  the  cases  with  which  we  are 
now  dealing,  there  was  sufficient  evidence 
before  the  j  ustices  to  enable  them  to  make 
a  report.  In  each  case  they  had  evidence 
as  to  the  number  of  public-houses,  the 
amount  of  population,  and  the  character  of 
tiie  neighbourhood  ;  in  each  case  the  appli- 
cants for  the  licences  were  present  and  had 
the  opportunity  of  cross-examining  and 
calling  further  evidence,  and  in  our  opinion, 
therefore,  the  justices  in  these  cases  acted 
in  accordance  with  the  view  of  the  law 
which  we  have  already  expressed,  and  it 
was  not  necessarv  for  them  before  reporting 
to  go  further  and  enquire  into  the  matters 
which  it  may  be  necessary  for  quarter 
sessions  to  consider  when  thev  approach 
the  question  as  to  whether  the  licences 
of  any  particular  houses  should  not  be 
renewed.  In  the  cases  of  E.  v.  ToUmrst, 
R.  V.  Surrey  JJ,^  and  R,  v.  MinnSy  there- 
fore, the  rules  must  be  discharged.  As  has 
already  been  stated,  the  rule  nisi  for  a 
writ  of  prohibition  must  be  discharged  in 
all  the  cases. 

Rules  nisi  for  ffiandamus  in  R,  v. 

Cox  and  R,  v.  Brittj   made 

absolute. 
Rules  nisi  for  mandamus  in  R.  v. 

Tolhurst^  R,  V.  Surrey  JJ,^  and 

R.  V.  MinnSy  dischar^d. 
Rules  niM  for  prohibition  in  all 

the  cases  discharged. 

R,  V.  TMurst  and  O^Aer«  —  Solicitors 
showing  cause  :  Church,  Adams,  and  Prior, 
for  C.  G.  Liddle,  Anerley. 

Solicitors  in  support:  Knapp,  Fisher  & 
Sons. 

R.  V.  Surrey  J  J.  —  Solicitor  showing 
cause:  T.  Weeding  (Clerk  of  the  Peace), 
Kingston. 

Solicitors  in  support :  Lovell  and  White. 

R,  V.  Minns  and  0<A«r«— Solicitors  show- 
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ing  cause :  Conrad  Fitch,  for  Geo.  Odden 
Read,  Thetford. 

Solicitors  in  support:  Field,  Roscoe  & 
Co.,  for  Leighton  and  Aldous,  Ipswich. 

R,  V.  Cox  and  Others— Solicitors  showing 
cause  :  Sharpe,  Parker  &  Co. 

Solicitors  in  support:  Harry  Wilson  & 
Co. 

R,  V.  Britt  and  Others  — Solicitors  in 
support :  Alpe  and  Ward,  for  H.  J.  Bracher, 
Maidstone. 
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July  1,  1905. 

In  re  An  Arbitration  bbtween  the 
Great  Northern  Rail.  Co.  and  the 
Assessment  Committee  of  the  Ed- 
monton Union  and  the  Parish  of 

HORNSEY. 

Poor  rate — Assessment  —  Railway — Lines 
into  goods  station— "  Directly  produc- 
tive '  —  Earnings  in  parish  —  Central 
point— Lines  used  as  waiting  station — 
Delay  caused  by  reasons  outside  parish 
— "  Indirectly  productive." 

(For  head-note,  see  p.  182,  ante). 

Further  hearing  upon  report  made  by- 
arbitrator  in  reply  to  questions  referred 
back  to  him  by  Channell,  J.,  in  the  course 
of  his  judgment  upon  a  special  case.  The 
special  case  and  judgment  are  fully  reported 
at  p.  182,  am^te. 

The  arbitrator's  report  was  as  follows  : 
"1.  As  regards  the  signals  and  siflmal 
boxes,  I  have,  in  accordance  with  the  ruling 
of  the  court  in  the  case  of  the  Midland 
Rail.  Co.  V.  Ponte/ract  Union,  [1901]  2  K.  B. 
189  :  65  J.  P.  455,  valued  them  as  indirectly 
proauctive  in  every  respect  in  the  way 
usually  adopted  with  regard  to  indirectly 
productive  hereditaments. 

"2.  As  regards  the  other  questions,  by 
consent  of  the  parties  the  whole  of  the 
evidence  majr,  if  this  honourable  court 
should  deem  it  convenient,  be  referred  to ; 
I  have,  however,  stated  the  substance  of  j 
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Co.  AND  Edmonton  Union,  etc. 

some  specific  questions  and  referred  to 
them  by  number. 

"3.  As  to  traffic  generally :  In  each 
parish  the  traffic  has  been  taken  in  the 
usual  way  between  each  pair  of  points  for 
each  description  of  traffic,  and  where  it  is 
local  to  the  Great  Northern,  the  gross 
receipts — mileage  and  terminals — have  been 
niilea  between  the  two  points  on  the  dis- 
tance employed  in  the  ordinary  clearing- 
house divisions.  Where  the  traffic  originates 
or  terminates  on  the  line  of  another  com- 
pany, the  division  having  previously  been 
made  in  the  clearing  house  as  between 
the  other  company  and  the  Great  Northern 
Company,  the  Great  Northern  Company's 
proportion  has  been  taken  for  this  purpose, 
ana  miled  between  the  point  of  junction 
and  the  terminus. 

"  4.  In  Uomsey  the  passenger  train  miles 
were  given  as  267,122,  and  receipts  £76,919  ; 
the  goods  mileage  was  100,117,  receipts 
£28,375. 

*'5.  No  question  now  arises  as  to  pas- 
sen^r  traffic  either  as  regards  mileage  or 
receipts. 

"  6.  The  company  have  adopted  pre- 
cisely the  same  principle  in  arriving  at  the 
train  miles  for  the  parishes  as  they  do 
in  arriving  at  the  train  miles  that  they 
print  half-yearly,  so  that  the  comparison 
may  be  exact  in  basing  any  calculation  on 
that. 

"  7.  The  train  miles  are  made  up  on  the 
principle  of  the  one  train  arriving  from  the 
north  up  to  the  point  where  the  average  is 
taken  and,  where  the  train  is  split  up, 
three  trains  departing  for  the  south  one 
mile  in  the  one  case,  and  three  miles  in  the 
other. 

"8.  In  calculating  the  train  miles  no 
engine  time  or  distance  is  included  in  the 
calculations  of  these  train  miles. 

"9.  As  regards  traffic  arriving  or  tertni- 
nating  at  Homsey :  There  are  several 
|x>ints  partly  to  the  north  and  partly  to  the 
south  of  the  centre  of  the  Uomsey  pas- 
senger station  where  the  traffic  is  delivered 
in  both  directions,  but  in  varying  pro- 
portions. 

'*  10.  The  evidence  as  to  how  the  calcula- 
tion of  mileage  of  this  traffic  was  made  was 
as  follows  (the  evidence  being  that  of  the 
rating  surveyor  of  the  appellants,  who 
stated  he  had  got  out  the  gross  earnings)  : 
'As  regards  passengers,  we  have  taken 
them  to  the  centre  of  the  passenger  station 
in  accordance  with  the  rules  adopted  by 
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railway  companies,  if  from  a  terminal 
station  from  the  ouffer  stops,  otherwise 
from  the  same  place.  As  regards  goods, 
where  the  goods  yard  is  less  than  a  quarter 
of  a  mile  from  the  passenger  station,  as  it  is 
in  this  case,  the  receipts  are  miled  to  the 
centre  of  the  passenger  station.  If  it  is 
more,  they  would  be  taken  to  the  centre  of 
the  jB^oods  yard,  and  that  is  a  mileage  in- 
cluding terminals.  .  .  .'  Q.— *Is  that 
the  same  method  that  you  adopt  all  over 
the  line  r—*  That  is  the  method  I  have 
always  understood  is  adopted,  and  it^is  the 
one  we  have  always  adopted.  It  is  the 
method  by  which  the  railway  companies 
measure  for  the  parishes.  That  is  the 
method  universally  adopted  for  the  rating 
of  the  lines.' 

"  11.  The  appellants'  figures  as  to  milea^ 
and  receipts  were  unchallenged,  and  their 
figures  were  taken  as  the  basis  on  which 
the  respondents'  valuers  founded  their 
calculations. 

''  1 2.  It  is  the  fact  that  some  of  the  up  traffic 
is  carried,  by  reason  of  the  necessities  of 
working,  a  considerable  distance  beyond 
Homsey  station  to  the  south  and  then 
back  northward  to  the  goods  yard.  Some 
of  it  is  carried  short  of  Hornsey  station. 
So  also  some  of  the  down  traffic  comes 
into  Hornsey  yard  south  of  the  passenger 
station,  and  some  to  sidings  north  of  that 
station.  The  extra  running  entailed  by 
the  exigencies  of  working  beyond  the 
station  and  back  is  a  source  of  expense  and 
not  of  profit  to  the  appellants. 

"  13.  It  is  contended  by  the  company 
that  detours  may  and  do  take  place  at  other 
stations,  either  of  origin  or  on  the  journey ; 
that  these  are  not  tcLKen  into  account,  but 
that  if  they  were,  the  mileage  would  be  so 
watered  that  Hornsey  would  lose  rather 
than  gain  by  the  process. 

"14,. I  find  that  the  appellants'  method 
is,  on  the  evidence,  a  not  unreasonable 
method  of  calculation,  and  approximates 
fairly  to  the  distances  to  which  on  the  average 
the  goods  from  and  to  Hornsey  eo ;  and, 
moreover,  as  the  mileage  was  not  disputed, 
I  had  no  means  of  making  any  calciuation 
based  on  any  different  method  or  figures. 

"  15.  It  is  contended  by  the  respondents 
that  a  method  of  calculation  by  actual  and 
not  average  mileage  is  still  open  to  them. 
If  so,  it  IS  admitted  that  the  case  must 
come  back  to  be  considered  on  fresh 
measurements  and  mileage. 

"  16.  As  regards  traffic  destined  for  Kin^s 
Crossy  the  North  London^  the  Metropolitan^ 


gle 


THE   JUSTICE   OF   THE   PEACE. 


In  re-AHf  A£BITra.tion  between  G.  N.  R. 
Co.  AND  Edmonton  Union,  etc. 

dnd  railways  beyond:  I  have  allowed  cer- 
tain lines  additional  to  the  number  further 
north  on  the  system  as  running  lines,  as  over 
them  the  through  goods  traffic  is  almost  en- 
tirely diverted  from  end  to  end  of  the  parish 
of  Hornsey.  This  traffic  is  so  diverted  in 
order  to  relieve  that  former  number  of  lines 
and  to  enable  the  passenger  traffic  to  pass 
freely  and  effectually,  not  merely  to  and 
from  places  north  and  south,  but  also  to 
and  from  Hornsey  and  Harringay  stations 
in  the  parish. 

"  17.  Without  these  *  relief  lines  it  would 
be  impossible  to  carry  on  the  passen^r 
traffic,  in  all  of  which  Hornsey  has  its 
mileage  share. 

"18.  Were  they  treated  as  sidings  or 
marshalling  ground,  the  respondents  would 
lar^ly  lose  the  goods  mileage  in  the 
parish. 

"19.  As  regards  the  lines  whereon  the 
trains  which  require  to  be  split  up  are 
dealt  with,  I  have  regarded  as  wholly  in- 
directly productive  so  many  lines  as  in  my 
judgnient  would  be  necessary  for  merely 
shunting  and  marshalling  purposes  were 
nothing  more  needed  to  oe  done  than  to 
re-marshal  and  forward  the  trains  without 
the  delav  arising  from  the  conditions 
already  described  attaching  to  this  par- 
ticular traffic. 

"  20.  So  many  lines  as  are  in  my  judg- 
ment in  fact  necessary  for  the  standing  in 
Waiting  (after  shunting  and  marshalling)  of 
this  traffic  and  its  subsequent  transit  to  its 
destination,  I  have  treated  as  running  lines. 
First,  because  these  particular  lines  appear 
to  me  to  be  analogous  to  relief  loops  or 
refuge  sidings  on  the  roadside  which  facili- 
tate traffic  and  enable  the  railway  company 
to  earn  for  its  own  benefit,  and  thus  that 
of  the  parish,  a  much  larger  mileage  on  the 
relieved  lines  than  would  be  otherwise 
practicable,  and  are  in  my  view  in  the  same 
position  as  running  lines;  and,  secondly, 
because  when  three  trains  are  run  in  place 
of  one,  either  in  going  south  or  north,  the 
distance  then  traversed  is  miled  out  in  the 
ratio  of  three  miles  (that  is  for  three  trains) 
to  one  mile  (that  is  where  one  long  train 
only  was  running  instead  of  three). 

"21.  It  being  impossible  witnout  this 
provision  (which  must  necessarily  be  as  far 
south  as  possible  for  the  sake  of  economy  in 
working),  which  is  to  the  advantage  of 
Hornsey  as  well  as  other  parishes,  to  have 
earned  anything  like  as  much  mileage  in 
Hornsey  parish,  I  have  regarded  it  as  being 
in  that  sietise  a  d6aling  relating  to  Hornsey 
itself. 
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"  22.  Were  the  sorting,  or  whatever  it  is 
called,  not  done  on  the  sidinss  which  I  have 
allowed  as  such  and  as  indirectly  produc- 
tive in  Hornsey,  but  at  some  place  further 
south,  Hornsey  would  receive  a  mileage  as 
of  one  mile  only  instead  of  three,  as  at 
present  is  the  case  in  respect  of  these 
trains. 

"23.  These  lines  are  primarily  used  for 
these  purposes  to  meet  difficulties  which 
arise  in  Hornsey,  though  doubtless  to  enable 
traffic  arising  and  terminating  beyond 
Hornsey  to  be  efficiently  dealt  with. 

"  24.  I  have  only  allowed  so  many  dupli- 
cated lines  as  are  in  my  iudgment  neces- 
sary for  this  purpose,  and  have  excluded 
lines  on  which  traffic  may  go  through  some- 
how or  other. 

"  25.  The  only  distinction  to  be  found  in 
fact  between  this  case  and  the  Fletton  Ccue 
(reported  in  Boyle  and  Huraphreys-Davies 
on  Kating,  2nd  ed..  Appendix)  is  that  though 
both  were  cases  of  relief  of  through  traffic, 
in  the  Fletton  Case  the  traffic  appears  to 
usually  travel  from  end  to  end  of  the  parish 
without  stop;  the  traffic  hero  from  the 
necessities  of  the  case  does,  after  being 
mari?halled  on  some  of  the  lines  (of  which  I 
have  allowed  a  sufficient  proportionate 
part),  stand  awaiting  the  time  wlien  it  wUl 
be  free  to  proceed  to  its  destination. 

(Signed)       "  Ralph  Littlee." 

Macmorran^  K.C.,  C.  A,  Bussell,  K.C., 
and  i?.  C,  Glen^  for  the  assessment  com- 
mittee. 

Balfour  Browne,  K.C.,  Sir  E,  Boyle,  K.C., 
Montague  Lush,  K.C.,  and  W,  J,  Noble,  K.C., 
for  the  comi)any. 

Ch  ANN  ELL,  J. — This  is  a  case  of  con- 
siderable importance,  and  no  doubt  it  will 
go  elsewhere  ;  and  on  the  whole  I  think  it 
IS  better  for  the  parties  that  I  should  fl:ive 
my  judgment  now,  and  set  them  on  their 
way  to  getting  the  decision  of  a  higher 
tribunal  rather  than  take  time  to  consider 
it.  I  need  not  go  into  this  matter  in  any 
considerable  detail,  because  I  have  already 
given  judgment  upon  it;  and  I  may  refer 
to  that  j  udgment  as  to  the  principal  matters 
here.  The  first  point  upon  which  I  asked 
for  further  information  from  the  arbitrator 
was  in  reference  to  a  doubt  as  to  the  find- 
ings in  his  original  award  about  the  mode 
in  which  the  goods  traffic  to  or  from  a 

Eoint  had  been  dealt  with.    It  was  suggested 
y  Mr.  Balfour  Browne  that  the  findings 
meant  that  an  average    point   had   been       t 
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taken,  and  that  some  of  the  traffic  had  gone 
beyond  that  average  point,  and  some  bad 
been  taken  to  some  other  point  short  of  it, 
and  that,  it  being  impracticable  (as  it 
obviously  would  be;  to  go  into  the  Question 
of  the  particular  place  to  which  eacn  parcel 
of  goods  had  gone,  that  was  the  proper 
way  of  dealing  with  the  question,  which,  of 
course,  is  a  question  of  apportioning,  as 
between  Hornsey  and  the  other  parishes, 
the  proportion  which  they  ought  to  have  in 
r&spect  of  the  traffic  to  and  from  Hornsey. 
That  is  a  matter  for  the  arbitrator.  As 
I  said  before,  it  is  clear  there  must  be 
adopted  some  rough  and  ready  way  of 
getting  at  the  proportion,  because  it  would 
be  impossible  to  go  into  it  in  detail ;  and 
the  arbitrator  has  been  good  enough  to  add 
to  the  reasons  he  gave.  He  gives  some 
additional  reasons  to  show  that  the  rough 
and  ready  method  he  adopted  is  a  fair  one. 
It  seems  to  me  he  has,  in  tact,  answered  my 
question  by  saying  :  **I  have,  to  the  best 
of  my  ability,  taken  an  average  point,  and  I 
think  it  works  out  fairly."  That  being  so, 
although  I  have  a  little  doubt  as  to  whether 
he  has  taken  full  account  of  the  fact  that 
this  traffic  in  many  eases  has  to  go  a  long 
way  round  to  get  into  the  goods  station,  yet 
it  IS  a  question  of  fact,  and  I  am  sure  he 
must  have  appreciated  my  difficulty  upon 
it,  with  regard  to  which  he  has  in  substance 
said  that  ne  has  arrived  at  what  he  con- 
siders a  fair  average.  As  to  that  Question 
of  fact  I  am  clear,  therefore,  that,  although 
I  may  think  possibly  I  should  not  have 
taken  Quite  the  same  ]>oint,  it  is  a  matter 
with  which  I  cannot  interfere,  and  his 
award  must  stand  with  regard  to  that 
point.  Then  I  come  to  a  matter  which  no 
doubt  is  one  of  greater  difficulty,  and  that 
is  as  to  the  duplicated  lines,  as  to  which  I 
had  a  difficulty  before.  The  rules  that  have 
been  adopted  as  to  dividing  the  lines  and 
the  railway  buildings  and  apparatus  into 
(1)  the  portions  that  are  directly  profit- 
able—that go  to  make  up  the  sum  that  has 
to  be  divided  between  the  various  parishes, 
and  (2)  the  portions  that  are  dealt  with  as 
indirectly  profitable  only,  are  no  doubt  a 
little  difficult  to  follow.  They  have  been 
adopted  as  rules  which  will  work  out  fairly 
well  under  ordinary  circumstances,  but  this 
case,  as  it  seems  to  me,  illustrates  the  diffi- 
culty of  applying  thetu.  It  appears  to  me 
that  if  the  Great  Northern  Bail  way  Com- 
pany, having  difficulty  as  to  sending  their 
goods  traffic  through  on  to  the  Metropolitan 
system  by  reason  of  the  necessity  of  keep- 
ing the  Metropolitan  lines  clear  for  pas- 
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senger  traffic  during  the  day  time,  so  that 
they  can  be  used  for  goods  traffic  during  the 
night  time  only,  have  met  that  difficulty  by 
making  in  a  particular  parish  what  prac- 
tically may  be  called  an  exchange  station, 
or  a  waiting  station,  or  something  in  the 
nature  of  a  station,  to  deal  with  that  diffi- 
culty, then  that  station  comes  within  the 
category  which  any  other  station  comes 
within— that  is,  of  something  which  pro- 
duces traffic  (because  all  stations  must  be 
supposed  to  produce  traffic,  otherwise  the 
company  would  not  have  them  at  all),  but 
that  it  does  so  indirectly  rather  than 
directly.  Otherwise,  as  it  seems  to  me,  the 
company  could  altogether  aflfect  the  position 
as  between  different  parishes  by  cnoosing 
to  make  their  exchange  station,  or  waiting 
station,  in  one  parish  rather  than  in 
another.  I  think  now,  as  I  thought  when  I 
gave  Judgment  before,  that  if  in  Hornsey 
additional  lines  were  made  for  the  purpose 
of  there  dealing  with  a  difficulty  which 
arose  outside  Hornsey,  those  lines  would 
come  within  the  category  of  the  things 
that  should  be  treated  as  indirectly  pro- 
ducing profit  rather  than  of  those  directly 
productive.  That  view  may  be  right  or  it 
may  be  wrong,  but  it  will  no  doubt  be  con- 
sidered by  another  court.  I  asked  the 
learned  arbitrator  to  tell  me  how  he  had 
dealt  with  these  lines,  and  he  has  assisted 
me  considerably  by  what  he  has  said  ;  but 
at  the  same  time  I  am  not  sure  whether  I 
fully  understand  his  view  about  them.  He 
says  that  he  has  divided  the  lines  in  ques- 
tion, which  make  up  the  vast  bulk  of  the 
aggregation  of  lines  within  the  parish  of 
Hornsey,  into  two  classes,  and  that  he  has 
treated  a  certain  number  of  them  as  being 
what  would  be  required  if  there  was  only 
the  shunting  and  sorting  out  and  no  wait- 
ing done  upon  them,  and  that  he  has 
treated  those  lines  as  bein^  indirectly  pro- 
ductive. That  is  clearly  right.  I  do  not 
think  anyone  doubts  that,  and  so  far,  there- 
fore, he  has  assisted  me,  because  that  did 
not  appear  clearly  on  the  first  award. 
Then  he  goes  on  to  say  :  "  I  have  allowed 
certain  lines  additional  to  the  number 
further  north  on  the  system  as  running 
lines,  as  over  them  the  through  goods 
traffic  is  almost  entirely  diverted  from  end  to 
end  of  the  parish  of  Hornsey."  I  do  not  think 
it  can  be  doubted  that  he  is  right  in  allow- 
ing some  lines  ;  all  the  circumstances  one 
sees  in  reference  to  Hornsey  station  lead 
one  to  think  some  additional  running  lines 
would  be  required  in  the  parish.  I  think 
there  can  be  no  doubt  about  that ;  and  the    ^ 
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arbitrator  says  he  has  allowed  certain  lines 
of  that  kind.  Then  further  on,  in  para- 
graph 20,  he  sajrs  :  "  So  many  lines  as  are 
m  my  judgment  in  fact  necessary  for  stand- 
ing in  waiting  (after  shunting  and  marshall- 
ing) of  this  traffic  and  its  subsequent 
transit  to  its  destination,  I  have  treated  as 
running  lines."  Ho  goes  on  to  give  his 
reasons  for  doing  that.  One  is  an  argu- 
mentative reason :  ^'  Because  these  par- 
ticular lines  appear  to  me  to  be  analogous 
to  relief  loops  or  refuge  sidings  on  the  ro&d 
side,  which  facilitate  traffic  and  enable  the 
railway  company  to  earn  for  its  own  benefit, 
and  thus  that  of  the  parish,  a  much  larger 
mileage  on  the  relievea  lines  than  would  be 
otherwise  practicable,  and  are,  in  my  view, 
in  the  same  position  as  running  lines." 
That  is  not  asked  in  any  way.  1  think  it 
means  :  "Because  I  think  they  are  governed 
by  the  cases  that  have  been  ouoted — 
Stockport  Union  v.  London  ana  North 
Western  RaU.  Co.  (1898),  62  J.  P.  244; 
67  L.  J.  Q.  B.  335 ;  and  Great  Eastern  Rail. 
Co,  V.  Fcetton  Overseers,  supra"  Then  he 
goes  on  to  add  another  reason,  which 
counsel  on  both  sides  have  said  they  do 
not  fully  understand,  and  I  do  not.  They 
say  it  is  correct  in  point  of  fact,  but  they 
do  not  see  the  applicability  of  it.  Now, 
the  question  is  whether  that  decision  of 
the  arbitrator  is  right.  I  have  already  said 
that  in  my  view  it  is  not.  If  the  company 
make  lines  for  the  standing  and  waiting  in 
this  parish  of  trains  which  are  delayed  from 
getting  on  to  the  Metropolitan  system  by 
the  exigencies  of  that  system,  so  far  as  I 
can  form  a  judgment  on  the  matter,  those 
lines  come  within  the  category  of  things 
that  are  treated  as  indirectly  profitable 
lather  than  directly  profitable.  There  is  no 
additional  toll  or  additional  rate  earned  by 
that  waiting  as  far  as  I  can  see.  It  is  true, 
no  doubt,  that  the  total  traffic  is  increased  by 
it.  If  something  of  the  kind  were  not  done, 
the  other  railway  companies  would  probably 
compete  on  better  terms.  That  must  be 
the  case  with  a  very  large  proportion  of  the 
works  which  are  treatedf  as  bemg  indirectly 
profitable.  If  they  did  not  increase  the 
total  traffic  in  some  way  they  would  not 
exist.  The  stations  even  would  not  exist 
if  they  did  not  increase  the  traffic.  There- 
fore it  seems  to  me  that  that  test  does  not 
really  apply.  The  best  judgment  I  can 
form  on  tne  subject  is  that  so  many  lines  as 
are  necessitated  bv  the  fact  that  the  trains 
have  to  wait  in  order  to  get  on  to  the  Metro- 
politan system — so  many  lines  as  have  been 
put  in  Hornsey  for  that  purpose— ought  to 
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be  treated  as  indirectly  profitable  and  not 
directl)r  profitable.  That  is  the  view  I 
entertain,  and  I  ought  to  give  judgment  to 
that  effect.  I  suppose  that  involves  going 
back  to  the  arbitrator,  but  I  do  hope  the 
parties  will  find  it  convenient,  before  going 
to  that  further  expense,  to  take  the  opinion 
of  the  Court  of  Appeal,  as  I  suppose  they 
desire  to  do,  on  the  several  pomts  in  the 
case.  In  point  of  form,  perhaps,  I  ought  to 
say  that  so  many  of  the  lines  as  the  arbi- 
trator may  find  to  come  within  my  decision 
are  to  be  treated  as  indirectly  productive. 
There  is  no  judgment  upon  the  signals  and 
signal-box  point. 

Solicitor    for    the    appellants:  R.  Hill 
Dawe. 
Solicitor  for  the  respondents  :  F.  Shelton. 
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March  18 ;  May  20, 1905. 
Rex  v.  Tideswell. 

Criminal  law — Larceny — Purchase  of  goods 
by  weight — Fraudulent  entry  by  prose- 
cutors' servant  of  less  than  correct 
weight — Passing  of  property— Specific 


The  prisoner  had  for  a  number  of  pears 
been  in  the  habit  of  purchasing  casters 
a^hes  from  the  prosecutors.  Whenever 
the  prosecutors  had  an  accumulation  oj 
ashes  they  sent  for  the  prisoner,  who 
saw  the  managing  director  and  arranged 
verbally  with  him  to  buy  as  much  as  he 
required  of  the  bulk  at  so  much  per 
ton.  No  specific  quantities  would  be 
mentioned,  the  understanding  being 
that  the  quantities  purchased  would  be 
defined  by  the  weighing.  It  was  the 
duty  of  the  weigher  in  the  employment 
of  the  prosecutors  to  weigh  out  such 
ashes  so  sold  to  customers,  and  to  enter 
the  weight  m  a  book  in  order  that  the 
customers  might  be  charged  in  the  books 
of  the  company  with  the  proper  weiahU 
On  the  two  dates  charged  in  the  inaict- 
ment  the  weigher  weighed  out  and  de- 
livered to  the  prisoner  a  certain  weight 
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Rex  v.  Tideswell. 

of  ashesy  but  in  each  case  he  entered  in 
his  book  a  weight  that  was  less  than 
the  true  weight  of  the  ashes.  The  pri- 
soner toas  a  party  to  the  fraud. 

Held,  that  the  prisoner  woa  properly  in- 
dicted for  me  larceny  of  the  balance  of 
the  ashes  between  the  fcdse  weight  so 
entered  and  the  actual  weight  received. 

Case  for  Court  of  Crown  Cases  Reserved. 

1.  At  the  adjourned  general  quarter  ses- 
sions of  the  peace  for  the  county  of  Stafford, 
holden  at  Stafford  on  the  first  of  December, 
1904,  Thomas  Tideswell  was  tried  before 
me  on  an  indictment  charging  him 

(a)  With  feloniously  stealing,  taking  and 
carrying  away  one  ton  ten  hundredweights 
of  casters  ashes  on  the  twenty-third  January, 
1904,  Uie  property  of  Allen  Everitt  &  Sons, 
Limited. 

(b)  With  receiving  the  said  goods  on  the 
date  aforesaid,  well  Knowing  them  to  have 
been  stolen. 

(c)  With  feloniously  stealing,  taking  and 
carrying  awav  one  ton  six  hundredweights 
of  casters  asnes  on  the  twentv-first  April, 
1904,  the  projperty  of  the  said  Allen  Everitt 
&  Sons,  Limited  ;  and 

(d)  With  feloniously  receivinff  the  last 
mentioned  goods  on  the  said  date,  well 
knowing  them  to  have  been  stolen. 

2.  It  was  proved  that  the  prisoner  had 
been  a  customer  of  Allen  Everitt  &  Sons, 
Limited,  for  a  number  of  years  purchasing 
waste  and  residual  metal  products  from 
them.  A  man  named  Ephraim  Kaye  was 
employed  by  Allen  Everitt  &  Sons,  Limited, 
as  general  metal  weigher,  and  it  was  his 
duty  to  weigh  out  waste  and  residuals  to 
customers,  and  to  enter  in  a  book,  called 
the  residual  metal  book,  a  record  of  such 
weights  for  the  purpose  of  enabling  the 
customers  to  be  charged  in  the  books  of  the 
company  with  the  proper  weights.  It  was 
also  the  duty  of  Ephraim  Kaye  to  keep 
another  book,  called  the  receipt  book,  in 
which  he  took  from  the  customers  signed 
receipts  for  the  weights  of  waste  and 
residuals  taken  by  them. 

3.  On  the  twenty-third  January,  1904, 
Ephraim  Kaye  weighed  and  delivered  into 
trucks  of  the  railway  company  a  quantity 
of  casters  ashes,  a  residual  metal  product, 
the  property  of  Allen  Everitt  &  Sons, 
Limited,  weighing,  in  fact,  thirty-two  tons 
thirteen  hundredweights.  Ephraim  Kave 
m»de  out.a  receipt  for  these  casters  ashes  by 
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the  prisoner  in  his  receipt  book,  describing 
them  as  weighing  thirtv-one  tons  three 
hundredweights  only,  and.  this  receipt  was, 
on  the  twenty-third  January,  signed  by  the 
prisoner,  who  was  charged  with  that  amount 
only  in  the  books  of  the  company.  On  the 
twentietJbi  and  twenty- third  of  January,  1904, 
the  prisoner  made  out  two  consignment 
notes  to  the  railway  company^  in  his  own 
handwriting,  for  nineteen  tons  nine  hundred- 
weights, and  thirteen  tons  four  hundred- 
weights respectively,  of  casters  ashes, 
amounting  together  to  thirty-two  tons 
thirteen  hundredweights. 

4.  On  the  twenty-first  of  April,  1904,  Eph- 
raim Kaye  weighed  and  delivered  into  two 
trucks  of  the  railway  company  a  quantity  of 
casters  ashes,  the  property  of  Allen  Everitt  & 
Sons,  Limited,  weighing,  in  fact,  twelve  tons 
sixteen  hundredweights  and  two  quarters. 
The  prisoner,  on  the  twentieth  April,  signed 
a  receipt  made  out  by  Ephraim  Kaye 
in  his  receipt  book  for  eleven  tons  ten 
hundredweights  and  two  quarters  only, 
and  was  charged  with  that  weight  in  the 
books  of  the  company.  The  prisoner,  on 
twenty-first  April,  made  out  a  consi^ment 
note  to  the  railway  company  in  his  own 
handwriting  for  twelve  tons  sixteen  hun- 
dredweights of  casters  ashes. 

5.  Ephraim  Kaye  (who,  on  being  charged 
with  the  afore-mentioned  felonies  before 
magistrates  at  petty  sessions,  pleaded  ffuilty 
ana  was  sentenced  to  three  months^  im- 
prisonment) was  called  on  behalf  of  the 
prosecution,  and  stated  that  he  entered  the 
lesser  weights  in  the  residual  metal  book 
and  receipt  book  intentionally,  and  that  he 
kept  a  private  book  to  which  he  referred 
at  the  trial,  in  which  he  entered  all  the 
correct  weights  of  goods  weighed  out  to  the 
prisoner,  who  obtained  these  said  correct 
weights  from  him,  or  through  being  present 
at  the  time  they  were  entered.  He  said 
tJiat  he  had  no  previous  arrangement  or 
understanding  with  the  prisoner  that  he  was 
to  be  charged  for  less  casters  ashes  than 
were  to  be  sent,  and  that  he  could  not  say 
he  had  ever  told  the  prisoner  that  he  was 
bein^  charged  for  less  than  the  actual 
wei^ts  on  any  occasion,  and  that  there  was 
no  understanding  as  to  any  particular  de- 
duction from  weights,  though  (he  added) 
deductions  were,  as  a  matter  of  tact,  made, 
but  the  prisoner  had  previously,  and  from 
time  to  tune,  given  him  sums  of  money  as 
a  reward  for  these  services  generally,  though 
not  as  a  payment  in  respect  of  any  par- 
ticular transaction.  All  the  casters  ashes 
that  were  put  into  the  railway  company's 
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tracks  w6re  loaded'  in  the  ordinary  coarse 
of  basiness  between  Allen  Everitt  &  Sons, 
Limited,  and  the  prisoner. 

6.  On  this  evidence  it  was  objected  by 
counsel  for  the  prisoner  that  the  indictment 
was  not  supported  by  the  evidence  on  the 
ground  that  tnere  wa»no  proof  of  the  larceny 
or  receiving  by  the  prisoner  of  any  specific 
goods. 

7.  I  overruled  the  objection,  but  con- 
sented to  reserve  the  point  for  the  considera- 
tion of  the  Court  of  Crown  Cases  Reserved. 

I  told  thfrjury  that  if  they  believed  the 
evidence  for  the  prosecution  their  duty  was 
to  find  the  prisoner  guilty.  The  jury  found 
the  prisoner  guilty^  and  he  was  sentenced  to 
six  months'  imprisonment  in  the  second 
division,  and  was  released  on  bail  pending 
the  decision  of  the  point  reserved. 

Dated  the  10th  day  of  February,  1905. 
Hatherton, 

Chairman,  Staffordshire  Quarter  Sessions. 

VachelL  for  the  defence.— What  the  pri- 
soner really  did  was  to  defraud  Allen  Everitt 
&  Sons,  Limited,  of  the  price  of  one  ton  ten 
hundredweights,  but  he  did  not  commit  the 
particular  offence,  here  specified,  of  stealing 
and  receiving  the  metal.  In  cases  of 
larceny  it  is  necessary  that  one  should,  at 
some  time,  be  able  to  say  definitely  what 
was  stolen.  A  floating  surplus  indistin- 
guishable from  the  bulk  is  not  the  subject 
of  larceny.  The  property  in  the  ashes  had 
passed  wnen  the  fraud  was  committed.  [He 
referred  to  the  Sale  of  Goods  Act,  1893, 
s.  18,  r.  3,  and  to  B.  v.  Lloyd- Jones  (1838), 
8C.&P.288.] 

B,  W,  Coventrtfy  for  the  prosecution,  re- 
ferred to  -ff  V.  MidcUeton  (1873),  L.  R. 
2  C.  C.  R.  38  ;  R.  v.  HolliB  (1883),  12  Q.  B.D. 
25  ;  ^  V.  H(ymby  (1844),  1  C.  &  K.  305,  and 
to  R,  V.  Bv/rton  (1854),  6  Cox  C.  C.  293. 


Vachell  replied. 


Cur.  adv,  vult. 


Aprils, 

The  court  remitted  the  case  to  the  chair- 
man for  further  information  upon  two 
points,  and  the  following  addition  to  ^e 
original  case  was  subsequently  filed : 

The  Court  for  the  Consideration  of  Crown 
Cases  Reserved  ordered,  on  the  8th  of  April, 
A.D.  1905,  that  the  foregoing  case  be  re- 
mitted to  me  to  be  restated  in  accordance 
with  the  following  directions,  i.«.,  (a)  Was 
there  any  previous  or  contemporary  con- 
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tract  between  the  prisoner  and  Everitt  k 
Sons,  Limited,  or  any  authorised  a^ent  or 
servant  of  Everitt  &  Sons,  Limited,  other 
than  Kaye,  either  for  the  sale  of  these 
ashes  or  the  sale  of  any  quantities  of  ashes  ? 
If  so,  the  particulars  of  the  terms  of  the 
contract  should  be  set  out ;  (b)  Was  there 
any  contract  between  the  prisoner  and 
Kaye  for  the  sale  of  the  ashes  on  eitJbier  of 
the  dates  laid  in  the  indictment?  If  so, 
the  particulars  of  the  contract  should  be 
set  out. 

And  in  accordance  with  such  order  I  have 
to  state  as  follows,  that  is  to  say  : 

The  evidence  on  the  trial  did  not  disclose 
any  such  contract  as  referred  to  in  para- 
graph (a)  or  paragraph  (b).  The  managing 
director  of  the  prosecutors  stated  in  evi- 
dence that  the  prisoner  >vas  a  customer  as 
buyer  of  residuals^  and  that  he  had  sold  as 
much  as  £3,000  in  value  to  the  prisoner, 
and  that  he  had  known  the  prisoner  fifteen 
years  in  the  way  of  business,  and  the  prac- 
tice appears  to  nave  been  that  when  Everitt 
&  Sons,  Limited,  had  an  accumulation  of 
waste  residuals  or  ashes  they  sent  for  the 
prisoner,  who  saw  the  managjing  director, 
and  arranged  verbally  with  him  to  buy  so 
much  as  he  should  require  of  the  bulk  at  so 
much  per  ton.  No  specific  quantity  would 
be  mentioned,  though  the  understanding 
being  that  the  quantities  purchased  should 
be  defined  by  the  weighing.  The  ashes,  the 
subject  of  the  indictment,  formed  part  of 
one  of  these  accumulations. 

Hathebton, 

Chairman. 

April  15th,  1905. 

May  20. 

Vackell  referred  to  Russell  on  Crimes, 
pj).  142  and  145  (6th  ed.).  He  further  sub- 
mitted that  he  was  entitled  to  read  an 
affidavit  in  which  was  exhibited  a  writ  that 
the  prosecutor  had  issued  in  February, 
1905,  as  being  evidence  on  the  question 
whether  the  property  in  the  goods  had 
passed.  [The  court  neld  the  affidavit  was 
not  admissible.] 

Alyerstone,  L.C.J. — Upon  the  question 
as  originally  raised  for  our  consideration  I 
have  no  doubt;  "on  this  evidence  it  was 
objected  by  counsel  for  the  prisoner  that 
the  indictment  was  not  supported  by  the 
evidence  on  the  ground  that  there  was  no 
proof  of  the  larceny  or  receiving  by  the 
prisoner  of  any  specific  goods ; "  as  so  stated 
in  the  case  I  had  nodouot,  but  in  the  course 
of  the  argument  a  question  was  raised  as 
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to  whether  the  property  in  the  goods  had 
not  already  passed  to  the  prisoner  at  the 
time  of  the  rraadalent  entry  in  the  weight 
book,  and  whether  consequently,  whatever 
other  criminal  offence  he  might  nave  com- 
mitted, he  could  be  properly  charged  with 
larceny,  and  we  thought  the  case  did  not 
sufficiently  state  the  facts  with  respect  to 
that  matter,  and  therefore  we  sent  it  back 
to  be  restated.    The  question  whether  the 

Srisoner's  offence  amounts  to  larceny  must 
epend  upon  the  circumstances  under  which 
he  received  the  goods.  Suppose  the  owner 
of  a  flock  of  sheep  were  to  offer  to  sell,  and 
a  purchaser  agre^  to  buy,  the  whole  flock 
at  so  much  a  head,  the  owner  leaving  it  to 
his  bailiff  to  count  the  sheep  and  ascertain 
the  exact  number  of  the  flock,  and  subse- 
quently the  purchaser  were  to  fraudulently 
arrange  with  the  bailiff  that  whereas 
there  were  in  fact  thirty  sheep  they  should 
be  counted  as  twenty-five,  and  the  purchaser 
should  be  charged  with  twenty  fa ve  only, 
there  would  be  no  larceny,  because  the  pro- 
perty would  have  passed  to  the*  purchaser 
before  the  fraudulent  agreement  was  entered 
into.  Ifj  on  the  other  hand,  the  owner  were 
to  leave  it  to  his  bailiff  to  arrange  the  sale, 
authorising  him  to  sell  as  many  sheep  as 
the  purchaser  was  ready  to  buy,  then,  if  the 
contract  of  sale  arranged  between  the  bailiff 
and  the  purchaser  was  expressed  to  be  for 
twenty-five  sheep,  and  the  whole .  thirty 
were  fraudulent!;^  delivered  to  the  pur- 
chaser, the  obtaining  possession  of  the  five 
sheep  as  to  which  there  was  no  contract  of 
sale  would  amount  to  larceny.  If  the  re- 
statement of  the  case  had  shown  that  there 
was  an  antecedent  contract  which  had 
passed  the  property  in  the  goods  it  would 
have  been  different,  but  the  restated  case 
reads  :  **  When  Everitt  &  Sons,  Limited, 
had  an  accumulation  of  waste  residuals  or 
ashes  they  sent  for  the  prisoner,  who  saw 
the  managing  director  and  arranged  verbally 
with  him  to  buv  so  much  as  he  should  re- 
quire of  the  bulk  at  so  much  per  ton.  No 
specific  quantity  was  mentionea,  though  the 
understanding  being  that  the  quantities 
purchased  should  be  defined  bv  the  weigh- 
ing." That  seems  clear  that  there  was  no 
antecedent  arrangement  other  than  the 
contract  between  Kaye  and  the  prisoner. 
The  case  is  therefore  governed  by  the  prin- 
ciple of  B.  V.  Hornby,  tupray  and  of  M.  v. 
Mtddleton,  supra.  I  therefore  come  to  the 
conclusion  in  this  case  that  the  prisoner 
having  obtained  possession  of  that  which 
was  not  properly  delivered  to  him  in  pur- 
suance of  any  contract,  the  conviction  must 
be    affirmed.      Even    assuming   that   Mr. 
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Vachell  is  right,  that  subsequently  to  the 
trial  something  was  done  by  the  prosecutor 
inconsistent  with  the  allegation  of  larceny 
by  the  prisoner,  we  must  give  our  judgment 
upon  the  facts  as  they  existed  at  the  time 
of  the  trial. 

LA.WEANCB,  J. — I  entirely  agree. 

Kennedy,  J.— I  agree.  I  think  that  it  is 
important  not  to  create  artificial  or  con- 
structive larceny  and  not  to  bring  cases 
within  the  net  which,  though  grossly  dis- 
honest, do  not  amount  to  larceny.  If  there 
had  been  a  completed  contract  with  the 
managing  director  or  some  other  official  of 
the  company  that  would  cover  all  the 
transactions,  then  the  property  would  have 
passed,  and  no  subsequent  fraud  by  the 
purchaser  would  have  made  it  larceny 
though  there  might  have  been  a  fraud  and  a 
conspiracy  between  the  prisoner  and  the 
servant  of  the  seller.  But  here  there  was 
no  intention  to  pass  more  than  the  smaller 
weight  of  the  property,  and  so  there  was  a 
theft  of  the  balance.  I  agree,  therefore, 
with  my  lord's  judgment. 

Channell,  J.,  read  the  following  jud&f 
ment :  I  agree.  It  appears  to  me  that  toe 
question  whether  the  prisoner  could  pro- 
perly be  convicted  of  larceny  depends  upon 
whether  there  was  a  contract  between 
Allen  Everitt  &  Sons,  Limited,  and  the 
prisoner  for  the  sale  of  the  ashes  other  than 
a  contract  made  through  the  agency  of  the 
fraudulent  man  Kaye.  To  take  the  illus- 
tration, given  during  the  argument,  of  the 
sale  of  sheep  :  If  a  farmer  sell  all  the  sheep 
in  a  field  to  a  purchaser  at  so  much  per 
head,  but  not  Knowing  for  certain  how 
many  sheep  there  are,  sends  his  servant 
with  the  purchaser  to  count  them,  and  the 
servant  and  the  purchaser  fraudulently 
agree  to  say  that  there  were  only  nineteen 
sheep  when  there  were  really  twenty,  there 
is  no  larceny,  because  all  the  sheep  have 
been  sold  by  their  owner  to  the  purchaser, 
but  the  purchaser  and  the  servant  have 
conspired  to  defraud  the  owner  of  the  price 
of  one  sheep.  If,  however,  a  farm  bailiff 
having  authority  to  sell  his  master's  sheep 
in  the  ordinary  way,  says  to  the  purchaser. 
"There  are  twenty  sheep  in  the  field 
belonging  to  my  master,  but  he  does  not 
know  how  manv  there  are;  you  can  take 
them  all ;  I  will  tell  my  master  you  had 
nineteen  only,  and  you  can  pay  him  for 
nineteen  and  give  mo  a  present  for  myself," 
there  is  clearly  a  larceny  of  one  sheep,  and 
that  whether  the  bailiff  professes  to  sell  the     t 
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twenty  sheep  or  whether  he  professes  to 
sell  nineteen  only,  for  the  fraud  of  the 
servant  is  known  to  the  purchaser,  and  no 
property  passes  in  the  twentieth  sheep  by 
the  act  so  known  to  be  fraudulent  even  if 
the  bailiff  professes  to  part  with  the  pro- 
pjerty  in  it.  H,  v.  Hornby,  vupra,  is  a  dis- 
tinct authority  for  this.  It  is  a  decision  of 
CoLTMAN,  J.,  alone,  but  it  appears  to  be 
good  law.  R,  V.  Middleton,  supra,  also 
supports  this  view,  and  so  do  all  the  cases 
of  what  is  usually  called  larceny  by  a  trick. 
In  the  case  supposed  it  would  be  impossible 
to  say  which  ot  the  twenty  sheep  was  the 
one  which  had  been  stolen,  but  it  could  not 
be  said  that  that  would  prevent  a  con- 
viction. The  suggested  difficulty  in  the 
present  case  of  identifying  the  ton  and  a 
naif  of  ashes  which  was  stolen  is,  in  my 
opinion,  no  more  fatal  than  the  difficulty  as 
to  the  sneep  would  be.  In  the  present  case 
the  jury  must  be  taken  to  have  found  that 
the  prisoner  was  a  partv  to  the  fraud,  and 
though  he  may  not  have  known  what 
quantity  was  on  any  particular  occasion  to 
be  given  to  him  without  paying  for  it,  or 
even  that  on  a  particular  parcel  being 
handed  to    him    some  part   would  be  so 
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given  to  him  (for  Eaye  doubtless  would 
only  commit  the  frand  when  the  circum- 
stances presented  a  reasonable  probability 
of  its  being  done  without  detection),  yet 
the  prisoner  must  be  taken  to  have  known 
before  the  transactions  the  subject  of  this 
indictment  that  Kaye  would  probably  do 
on  this  occasion  what  he  had  clearly  done 
on  others,  and  in  the  cases  when  he  did  so 
there  would  be  a  larceny  committed  by 
both,  though  in  the  other  cases,  when  the 
stuff  was  correctly  weighed,  there  would  be 
none.  On  these  points  I  find  no  difficulty, 
but  in  the  case  as  originally  stated  there 
was  nothing  to  show  whether  the  whole 
transaction  of  the  sale  of  the  ashes  was 
carried  through  by  Kaye,  or  whether  the 
limited  company  by  any  other  officer  or 
agent  made  a  contract  for  the  sale. 

Phillimore,  J.— I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution  :  Sanders, 
Parish  k  Co.,  Birmingham. 

Solicitor  for  the  defence :  A.  J.  O'Connor, 
Birmingham. 


380 


Digitized  by 


Google 


MAGISTERIAL  0ASB8. 


PART  IV.-VOL.  X. 


OOTOBEB— DECEMBER. 

Rex  v.  Qbaham. 
69  J.  P.  sac 

KING'S  BENCH  MVISION. 


June  1,  2,  1905. 

(Before  Alvebatone,  L.C. J.,  Kennedy  and 
Ridley,  JJ.) 

Rex  V.  Qbaham. 

Coroner— Coroner's  duties— Death  of  pri- 
soner—  Inquest  — Verdict  that  injury 
received  belore  admission— No  finding 
as  to  how  deceased  came  bv  injury — 
Coroners  Act,  1887  (50  &  51  Vict.  c.  71), 
8S.  4  6. 

A  man  died  in  prison  nearly  a  month  after 
admissuMy  and  the  verdict  at  the  in- 
quest VHM  that  the  deceased  ^^died 
from  paralysis  following  upon  some 
injury  to  the  skull,  which  had  set  up  a 
large  ahscess  in  the  brain,  such  injury 
having  been  occasioned  before  his  aa- 
mission  to  the  said  prison"  but  there 
was  no  finding  cm  to  how  the  deceased 
came  by  this  injury.  It  appeared  that 
at  the  time  of  the  inquest  there  was  a 
suggestion,  knoum  to  the  coroner,  that 
the  injury  might  have  been  received  in 
chance  medley  during  the  assaults  in 
respect  of  which  the  deceased  vhis  con- 
victed and  sent^  to  prison.  It  sub- 
sequently transpired  that  the  deceased 
had  brought  a  cross  -  summons  for 
assault  against  K ,  which  vhis  dis- 
missed by  the  justices,  and  that  certain 

persons  accused  K of  inflicting  the 

said  injury  with  a  door  knocker.  A 
rule  nisi  uhis  obtained  under  s.  Qofthe 
Coroners  Act,  1887,  for  a  mandamus  to 
the  coroner  to  hold  afresh  inquest,  and 
for  a  certiorari  to  remove  and  quash 
the  inquisition  of  the  inqusst  already 
held. 

Held,  that  the  facts  of  the  case  that  tJie 
deceased^  had  died  in  prison,  and  that 
the  justices  had  held  an  inquiry  into 
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the  alleged  assault  by  K ^  did  not 

exonerate  the  coroner  from  inquiring 
"  how,  when  and  where  the  deceased  met 
his  dealh,^  and  that  there  having  been 
a  suggestion  that  the  injury  was  received 
in  an  affray,  afresh  inquest  must  be 
held. 

In  the  course  of  his  judgment,  Alyeb* 
stone,  Li.C.«r,  stated  his  opinion  {^)that 
in  such  a  case  as  this  notice  should  be 
given  to  the  coroner  before  a  rule  uhis 
obtained,  and  (2)  that  the  Director  of 
Public  Prosecutions  had  no  right  to  an 
inquest  in  order  to  decide  whether  a 
prosecution  for  murder  or  manslaughter 
should  be  instituted. 

A  rule  nisi  had  been  obtained  on  the 
motion  of  the  Attorney  -  General  for  a 
mandamus  calling  upon  John  Graham, 
coroner  for  the  ward  of  Chester,  in  the 
Ck>unty  Palatine  of  Durham,  to  show  cause 
why  a  new  inquest  should  not  be  held, 
touching  the  death  of  one  John  James 
Hutcheon,  deceased,  and  why  a  writ  of 
certiorari  should  not  issue  to  remove  into 
the  High  Court  all  and  singular  inquisi- 
tions taken  by  or  before  him,  by  his  deputy, 
on  view  on  the  body  of  the  said  John 
James  Hutcheon,  and  why  the  said  inquisi- 
tions and  proceedings  therein  should  not 
be  quashed. 

The  facts  of  the  case  were  set  forth  in  an 
affidavit  of  the  Earl  of  Desart,  K.C.B., 
Director  of  Public  Prosecutions,  which  was 
as  follows : 

1.  John  James  Hutcheon  aforesaid  died 
in  his  Mi^est/s  jprison  at  Durham,  where 
he  was  undergoing  a  sentence  of  two 
months'  imprisonment  with  hard  labour, 
on  the  22nd  day  of  January,  1905. 

2.  Ad  inquest  was  held  upon  the  body  of 
the  said  John  James  Hutcheon  at  Durham 
on  the  24th  day  of  January,  1905,  by 
Andrew  Thomas  Shepherd,  deputy  coroner, 
on  behalf  of  John  (iraham,  nis  Majesty's 
coroner  for  the  ward  of  Chester,  m  the 
eountv  of  Durham.  A  copy  of  the  inquisi* 
tion  then  taken  and  of  the  evidence  taken 
thereon  is  now  produced  and  shown  to  me, 
and  marked  "A." 

3.  The  said  evidence  consists  of  the  depo- 
sitions of  the  clerk,  two  warders  and  the 
doctor  of  the  said  prison,  and  testify  that 
the  deceased  was  received  into  the  said 
prison  to  undergo  sentence  as  above  men- 
tioned on  the  23rd  day  of  December,  1904,  ^ 
and  that  he  was   then   suffering   ^^2?^*^QIC 
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wound  over  his  left  eye  ;  that  on  the  2nd 
day  of  Januaiy,  1906,  the  said  wound 
showed  signs  of  suppuration ;  and  finally 
on  the  20tn  day  of  January  the  deceased 
became  helpless,  and  died  at  3.15  a.ra.  on  the 
22nd  day  of  January.  The  result  of  a  post- 
mortem  examination  was  to  show  that  the 
immediate  cause  of  death  was  paralysis 
followed  upon  injury  to  the  skull,  which 
had  set  up  a  large  abscess  in  the  brain. 

4.  The  finding  of  the  jury  upon  the  said 
inquisition  was  that  the  said  John  James 
Sutcheon  "died  from  paralysis  following 
upon  some  injurv  to  the  skull,  which  had 
set  up  a  large  abscess  in  the  brain,  such 
iinury  having  been  occasioned  before  his 
admission  to  the  said  prison,''  but  there 
was  no  finding  as  to  the  manner  in  which 
the  deceased  came  by  the  injury  which  was 
found  to  have  caused  his  death  as  afore- 
said, nor  was  any  evidence  whatever  on  this 
point  taken  before  the  deputy  coroner. 

5.  After  the  taking  of  the  said  inquisition 
his  Majesty's  principal  Secretarv  of  State 
for  the  Home  Department  caused  inquiries 
to  be  made  into  the  circumstances  under 
which  the  said  iinury  had  been  received  by 
the  deceased,  and  in  response  to  such  in- 
quiries, as  I  am  informed  and  believe,  the 
several  statements  were  obtained  which  are 
now  produced  and  shown  to  me,  and 
marked  "B." 

6.  From  the  said  statements  it  appears  as 
follows :  The  deceased  resided  at  1 3,  Malings 
Rigg,  Sunderland.  At  about  11  p.m.  on 
the  16th  day  of  December,  1904,  tne  wife 

of   the    deceased    discovered    one    M 

committing  an  indecent  assault  upon  the 
son  of  herself  and  the  deceased,  aged  seven 
years.    The  deceased  subsequently  arrived, 

and  had  a  dispute  with  M .     During 

the  course  of  tne  subsequent  struggle  one 

K ,  with  whom  the  said  M — -lodged, 

and  who  had  hitherto  taken  no  part  in 
the  dispute,  fetched  a  metal  door  knocker 
and  struck  the  deceased  upon  the  left  side 
of  the  forehead  with  it,  causing  blood  to 
flow    freely,   and    dazing    the    deceased. 

M then  struck  him  on  the  head  with 

a  metal  firegrate.  Subsequentlythe  deceased 
revived^  and  struck  the  said  ri^ —  on  the 
head  with  a  poker. 

7.  On  the  22nd  day  of  December  sum- 
monses were  issued  against  the  dec^ised  on 

the  complaint  of  the  said  K and  M 

respectiveljr,  and  affainst  the  said  K ,  on 

the  complaint  of  tne  deceased,  for  assault 

The  summons  against  K was  dismissed, 

while  upon  each  of  the  summonses  against 
him  the  deceased  was  committed  to  Durham 
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Prison  for  one  month's  imprisonment  with 
hard  labour— two  in  all.  On  admission  to 
the  said  prison  the  deceased  alleged  that 
the  wound  in  his  forehead  from  which  he 
was  suffering  was  caused  by  a  blow  from  a 
piece  of  old  iron.  [It  appears  from  the 
judgment  of  the  Lobd  Chief  Justice  that 
this  allegation  was  made  by  the  medical 
officer  of  the  prison.] 

8.  It  appears  from  the  said  statements  to 
be  probaole  that  the  ii^urv  from  which  the 
deceased  died  was  caused  by  a  blow  from  a 
metal  instrument'  not  inflicted  in  self- 
defence,  and  it  is  important  in  the  interests 
of  public  justice  that  another  inquest  should 
be  neld  upon  the  body  of  the  deceased,  at 
which  the  persons  making  the  said  state- 
ments and  others  could  ojft  compelled  to 
attend  and  give  evidence  with  a  view  to  its 
being  ascertained  whether  the  wound  of 
which  the  deceased  died  was  consistent 
with  its  having  been  inflicted  in  the  manner 
alleged,  and  by  whom  it  was  inflicted,  and 
if  such  wound  was  inflicted  by  any  person 
in  self-defence  or  otherwise. 

0.  I  make  this  application  under  the 
authority  of  his  Majesty's  Attorney- 
General. 

The  following  was  the  evidence  taken 
upon  the  inquest,  as  appeared  from  the 
inquisition  : 

Alfred  James  Pilling  saith  :^'  I  am  clerk 
in  his  Majesty's  prison  at  Durham.  The 
dead  body  viewea  on  this  inquest  is  that  of 
John  James  Hutcheon.  I  produce  two 
commitments  of  the  Sunderland  borough 
justices,  dated  December  22nd,  1904^  com- 
mitting the  deceased  for  two  months'  impri- 
sonment with  hard  labour  on  charges  of 
assault.  He  belonged  to  Sunderland — 
14,  Malings  Rigg.  He  was  a  labourer,  and 
twenty-nine  years  of  age.  He  was  received 
into  prison  on  the  23rd  December,  1904. 
He  died  in  prison  on  the  22nd  January, 
1905." 

George  Berry  saith :  "  I  am  a  warder  in 
his  Majesty's  prison  at  Durham.  The 
deceased  was  received  from  the  Sunder- 
land police  on  the  23rd  December,  1904. 
At  that  time  I  noticed  that  the  deceased's 
head  was  bandaged,  but  he  made  no  com- 
plaint to  me  in  reference  to  it.  He  was 
put  through  the  books  in  the  usual  manner, 
and  Dr.  Gilbert  saw  him  about  an  hour 
afterwards.  He  was  in  my  charge  for  two 
days  subsequently,  and  then  passed  into 
the  charge  or  other  warders." 

John  Stobs  saith  :  "  I  am  a  warder  in  his 
Majesty's  prison  at  Durham.    The  deceased    t 
was  in  ray  charge  in  the  prison  Jipspit§jO[g 
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from  8  p.m.  on  Saturday,  the  Slst 
Januarv,  1905,  until  he  died  at  3.15  a.m.  on 
the  following  morning,  the  22nd  January, 
1905.  He  was  seen  by  Dr.  Gilbert  at  8.30 
on  the  Saturday  night.  He  was  not  con- 
scious whilst  under  my  care.  I  was  present 
when  he  died." 

Philip  Francis  Gilbert  saith :  "  I  am 
medical  officer  of  his  Mi^esty's  prison  at 
Durham.  The  deceased  on  admission  on 
the  23rd  of  December,  1904,  had  a  wound 
over  his  left  eye,  which  was  healing.  He 
made  no  complaint  The  wound  was 
treated,  and  went  on  well  until  the  2nd 
January,  when  suppuration  commenced 
under  the  tissues  oi  forehead,  and  he  was 
sent  to  the  hospital,  where  he  remained 
under  treatment  until  6th  January,  when 
the  wound  was  again  healthy  and  healing. 
He  continued  under  treatment  until  the 
20th  January,  when  I  found  him  in  a  dazed 
and  helpless  condition.  He  was  at  once 
taken  to  the  hospital,  but  became  rapidly 
unconscious  and  paralysed,  and,  becoming 
worse,  died  at  3.15  a.m.  on  the  22na 
January.  I  have  made  a  post  -  mortem 
examination  of  the  body,  and  have  ascer- 
tained that  the  actual  and  precise  cause  of 
death  was  paralysis  following  upon  injury 
to  skull,  wnich  had  set  up  a  large  abscess 
in  the  brain." 

The  finding  of  the  jury  upon  the  inquisi- 
tion is  set  out  in  paragraph  4  of  the  Earl  of 
Desart^s  affidavit,  supra, 

Andrew  Thomas  Shepherd,  deputy 
coroner,  who  held  the  inauest  mentioned  in 
the  Earl  of  Desart's  affidavit  (the  coroner, 
John  Graham,  being  at  the  time  confined  to 
his  bed  from  injuries  sustained  in  a  carriage 
accident),  stated  in  his  affidavit  that  he  did 
not  desire  to  controvert  any  of  the  facts  set 
forth  in  the  Earl  of  Desart's  affidavit.  He 
stated  f  urtherj  in  the  course  of  his  affidavit : 
'*  At  the  said  inquest  the  jurors  and  myself 
were  satisfied  as  to  the  exact  cause  of  death 
of  the  said  John  James  Hut^heon,  relying 
on  the  evidence  of  Dr.  Gilbert  (surgeon  to 
the  said  prison),  who  had  ui)on  my  order  as 
deputy  coroner  made  a  careful  post-mortem 
examination  of  the  body  of  the  said  John 
James  Hutcheon,  and  we  believed  that  any 
injury  he  had  received  had  been  inflicted 
prior  to  his  reception  into  the  said  prison, 
and  therefore  no  person  connected  with  the 
said  prison  was  to  be  held  accountable  for 
his  death. 

"  It  appeared  to  me  that  no  evidence  was 
then  obtainable  to  show  precisely  how  the 
said  John  James  Hutcheon  had  sustained  his 
ii^uries,  but  it  was  suggested  that  the  same 
might  have  been  received  in  chance  medley 
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during  the  assaults  in  respect  of  which  the 
justices  had  convicted  the  said  John  James 
Hutcheon  and  committed  him  to  prison  as 
the  only  person  in  fault,  and  that  he  was 
the  aggressor  in  the  commission  of  the  said 
flussauits  (persons  he  had  charged  with 
assault  on  a  cross-summons  having,  as  I 
have  since  learnt,  been  dismissed  oy  the 
justices),  and  there  being  no  allegation  that 
any  person  or  persons  was  or  were  liable  to 
be  dealt  with  for  either  murder  or  man- 
slaughter, neither  the  said  vary  or  myself 
considered  it  necessary  in  tne  interests  of 
justice  to  do  more  than  return  the  verdict 
we  did,  which  was  practically  an  open 
verdict,  although  setting  out  the  exact 
cause  of  death." 

It  appeared  from  an  affidavit  of  the  clerk 
to  the  justices  of  the  borough  of  Sunderland, 
after  mentioning  the  three  summonses 
referred  to  in  paragraph  7  of  the  Earl  of 
Desart's    affidavit,    that    Mrs.     Hutcheon 

complained    to  the   justices  that   M 

had  committed  an  indecent  assault  on 
her  son  (see  paragraph  6  of  the  Earl  of 
Desart's  affidavit),  but  that  there  being 
no  corroboration  of  her  complaint  on 
investigation   by  the   police,   the  justices 

declined  to  issue  process  against  M . 

It  appeared,  further,  that  the  deceased 
man  naving  been  found  guilty  on  the 
first  summons  for  assault,  pleaded  guilty 
to  the  second,  and  was  sentenced  to  two 
months'  imprisonment  with  hard  labour 
on  each  summons,  the  sentences  to  run  con- 
currently. After  hearing  the  evidence  of 
Hutcheon  and  of  his  wife,  the  summons 
against  K was  dismissed. 

There  were  no  notes  taken  of  the  evidence 
at  these  three  summonses.  This  rule  nisi 
had  been  obtained  by  the  Attomev-General 
in  consequence  of  a  letter  sent  by  tne  widow 
of  the  deceased  to  the  Home  Office. 

By  s.  6  (1)  of  the  Coroners  Act,  1887  : 
"  Where  her  Majesty's  High  Court  of  Justice, 
upon  application  made  by  or  under  the 
authority  of  the  Attorney-General,  is  satis- 
fied either— (a)  that  a  coroner  refuses  or 
neglects  to  hold  an  inquest  which  ought  to 
be  held  ;  or  (b)  where  an  inquest  has  been 
held  by  a  coroner  that  by  reason  of  fraud 
rejection  of  evidence,  irregularity  of  pro- 
ceedings, insufficiency  of  inquiry,  or  other- 
wise, it  is  necessary  or  desirable,  in  the 
interests  of  justice,  that  another  inquest 
should  be  held,  the  court  may  order  an 
inquest  to  be  held  touching  the  said 
death    ....** 

By  s.  4  of  the  Act :  "(1)  The  coroner  and 
jury  shall,  at  the  first  sitting  of  the  inquest. 
View  the  body,  and  the  coroner  shall  examine 
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on  oath  touching  the  death  all  persons 
who  tender  their  evidence  respecting  the 
facts  and  all  persons  having  knowledge  of 
the  facts  whom  he  thinks  it  expedient  to 
examine. 

"  (2)  It  shall  be  the  duty  of  the  coroner  in 
a  case  df  murder  or  manslaughter  to  put 
into  writing  the  statement  on  oath  of  those 
who  know  the  facts  and  circumstances  of 
the  case,  or  so  much  of  such  statement  as 
is  material,  and  any  such  deposition  shall 
be  signed  by  the  witness  and  also  by  the 
coroner. 

"  (3)  After  viewing  the  body  and  hearing 
the  evidence  the  jury  shall  ^ve  their  ver- 
dict, and  ceitify  it  by  an  inquisition  in 
writing,  setting  forth,  so  far  as  such  par- 
ticulars have  been  proved  to  them,  who  the 
deceased  was,  and  how,  when,  and  where 
the  deceased  caaie  by  his  death,  and  if  he 
came  by  his  death  by  murder  or  man- 
slaughter, the  persons,  if  any,  whom  the 
jury  find  to  have  been  guilty  of  such  murder 
or  manslaughter,  or  of  being  accessories 
before  the  fact  to  such  murder." 

Mr.  Graham,  who  appeared  in  person, 
showing  cause  against  tne  rules. — The  de- 
ceased person  died  in  prison,  and  ietn  inquest, 
therefore,  was  obligatory,  however  he  came 
by  his  death.  An  inquiry,  therefore,  was 
necessary  to  show  whether  there  was  any 
blame  on  the  prison  officials.  The  verdict 
showed  tJiere  was  not,  as  the  injury  which 
resulted  in  death  was  received  before  the 
admission  of  the  deceased  to  prison.  An 
inquiry  also  was  necessary  as  to  the  cause 
of  death.  That  also  was  found :  "  Para- 
lysis, following  from  some  injury  to  the 
skull  which  had  set  up  a  large  abscess  in 
the  brain."  It  depends  upon  circum- 
stances whether  any  further  inquiry  is 
necessary  into  the  cause  of  death,  viz.,  as  to 
whether  any  person  caused  the  death,  and 
if  so,  who  did,  and  whether  the  facts  showed 
murder  or  manslaughter.  Here  there  had 
been  an  inquiry  before  justices.    A  woman, 

named  K ,  was  summoned  for  assaulting 

the  deceased,  but  the  summons  was  dis- 
missed. [Alverstone,  L.C.J. :  Do  you 
say  that  the  fact  that  there  has  been  an 
inquiry  before  justices  relieved  the  coroner 
from  further  investigation  ?]  There  is  no 
hard  and  fast  rule ;  but  if  the  justices  have 
inquired  into  an  assault  and  have  dismissed 
the  summons,  the  machinery  of  my  court 
should  not  be  put  in  motion  unless  there 
is  strong  evidence  that  the  justices  were 
wrong.  Both  Dr.  Gilbert  and  Warder 
Berry  said  at  the  inquest  that  the  deceased 
made  no  complaint  as  to  his  wound.  It  is 
therefore  difficult  to  understand  the  state- 
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ment  in  the  Earl  of  Desart's  affidavit  based 
on  statements  made  to  him  :  "  On  admission 
to  the  said  prison  the  deceased  alleged  that 
the  wound  in  his  forehead  from  which  he 
was  suffering  was  caused  by  a  blow  from  a 
piece  of  old  iron."  [Mr.  Graham  then  dealt 
with  the  statements  attached  to  the  Earl  of 
Desart's  affidavit,  the  eflTect  of  which  is 
given  in  paragraph  6  of  that  affidavit  (mpra) 
to  show  that  on  such  evidence  a  fresh  prose- 
cution would  not  be  instituted.]  My  deputy 
had  no  notice  of  anything  which  rendered 
it  necessary  for  him  to  inquire  further  into 
the  cause  of  Hutcheon's  death. 

Sir  Mobert  B.  Fifdayy  Attorney-General 
{Sutton  with  him),  in  support. — The  sole 
object  of  an  inquest  on  the  body  of  a 
person  who  has  died  in  prison  is  not  to 
exonerate  the  prison  officials,  and  the  duty 
to  inquire  into  the  cause  of  death  is  the 
same  whether  the  death  occurs  in  or  out 
of  prison  —  an  inquest,  of  course,  being 
obligatory  in  the  case  of  a  death  in  prison. 
[Mr.  Graham  :  I  agree.]  The  duty  of  the 
coroner  is  to  inquire  f  ufly  into  the  cause  of 
death,  and  he  is  in  no  way  exonerated  from 
that  duty  by  the  fact  that  there  has  been  a 
previous  inquiry  before  the  justices  by  way 
of  a  summons  for  assault,  which  has  been 
dismissed.  Death  has  intervened  since  the 
assault,  and  the  whole  scope  of  the  inquiry 
has  changed.  The  duty  of  the  coroner  is 
absolute,  and  must  be  performed  regardless 
of  whether  there  has  been  an  inquiry  before 
justices  or  not.  As  to  the  duty  of  the 
coroner,  see  Hale's  Pleas  of  the  Crown, 
vol.  2,  pp.  60  et  seq, ;  also  the  statute, 
4Edw.  1  (l276),  and  s.  4  of  the  Coroners  Act, 
1887,  supra.  If  a  coroner  and  his  jury  have 
endeavoured  to  obtain  information,  if  it  is 
available,  and  there  is  none,  then  an  open 
verdict  is  justifiable ;  but  if  they  return 
such  a  verdict,  because  they  do  not  consider 
it  necessary  to  inquire  into  the  matter,  then 
they  have  not  done  their  duty.  Mr.  Graham 
suggests  that  the  statements  referred  to  by 
the  Director  of  Public  Prosecutions  are  un- 
trustworthy. But  it  is  his  duty  to  inquire 
whether  they  are  trustworthy  or  not 
[Alvekstone,  L.C.J. :  Why  is  it  more 
'^  necessary  and  desirable,  in  the  interests 
of  justice,  that  anotheir  inquest  should  be 
held  "  than  that  a  summons  should  be  taken 
out  before  the  justices  1]  The  Director  of 
Public  Prosecutions  has  to  decide  whether 
he  should  institute  a  prosecution  for  murder 
or  manslaughter.  He  is  entitled  to  have 
for  his  assistance,  the  statements  made  to 
him  (the  effect  of  which  are  set  out  in  para- 
graph 6  of  his  affidavit)  tested  in  the  coro-  j 
ners  court,  because  it  is  the  duty  of  tholp 
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coroner  to  inquire  fully  into  the  cause  of 
death. 

Mr.  Graham  (by  leave  of  the  court).— By 
the  latter  half  of  8.  4  (1)  of  the  Coroner^B 
Act,  1887,  supray  the  coroner  has  a  discre- 
tion as  to  what  evidence  he  shall  hear,  and 
my  deputy  exercised  his  discretion.  If  the 
previous  inquiry  was  insufficient,  it  is  not 
['  necessary  or  desirable,  in  the  interests  of 

I'ustice,    that   another   inquest  should   be 
leld." 

Cur,  adv.  wit, 

Alverstone,  L.C.  J.— I  havcj  not  without 
hesitation,  come  to  the  conclusion  that  this 
rule  must  be  made  absolute  ;  but  I  wish  to 
say  that  I  do  not  think  the  slightest  reflec- 
tion of  any  sort  or  kind  rests  either  upon  Mr. 
Graham  or  upon  Mr.  Shepherd.  I  think 
that  the  real  ground  of  making  this  rule 
absolute  is  that  which  was  pressed  by  the 
learned  Attorney-General  after  cause  had 
been  shown  agamst  the  rule,  as  to  the  ex- 
treme importance  of  maintaining  the  duty 
of  the  coroner.  The  duty  of  the  coroner, 
which  I  refer  to  under  the  statute,  is  to 
inquire  full^  into  the  cause  of  death.  I 
thmk  I  am  right  in  saying  that  I  did  not 
understand  the  Attomev-General  in  his 
argument  to  make  any  reflection  at  all  upon 
Mr.  Graham's  conduct.  I  must  say  I  think 
Mr.  Graham  has  behaved  with  extreme 
fairness  in  coming  forward  and  protecting 
Mr.  Shepherd,  who  was  his  deputy  during 
Mr.  Graham's  illness  ;  and  I  wish  to  repeat 
what  I  have  already  said,  that  I  think  no 
reflection  of  any  kind  rests  either  upon  Mr. 
Graham  or  ui)on  Mr.  Shepherd.  They  thought 
they  were  doing  their  duty,  and  they  thought 
they  had  done  it,  and,  ror  reasons  which  I 
will  refer  to  in  a  moment,  were  really  at 
the  time  almost  justified  in  that  position. 
It  is  to  be  observed,  when  you  look  at  the 
documents  which  were  before  the  coroner 
when  the  first  inquest  was  called,  that  there 
was  first  the  police  report,  which,  practically 
speaking,  was  colourless,  so  far  as  regards 
anything  which  couM  tell  the  coroner  any- 
thing special.  It  referred  to  the  death  in 
the  prison,  and,  as  pointed  out  by  both  Mr. 
Graham  and  the  learned  Attorney-General^ 
the  necessity  of  an  inquest  in  the  case  of  a 
death  in  prison  arises  from  the  fact  that 
a  person  has  died  in  prison.  It  is  for 
the  general  protection  of  those  who  would 
not  of  course  have  protection  unless  there 
be  an  inquest.  Therefore  it  is  not  optional 
for  the  coroner  to  hold  an  inquest,  but 
the  coroner  is  bound  to  hold  an  inquest 
whenever  there  is  a  death  in  a  prison.  Then 
the  medical  notice  given  to  the  coroner  stated 
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that  there  was  a  wound  on  the  left-hand 
side  of  the  forehead,  which  was  present  on 
reception,  and  had  originated  before  recep- 
tion on  December  23rd,  and  that  paralysis 
was  caused  by  some  brain  lesion  and  heart 
failure.  Mr.  Shepherd,  the  deputy -coroner, 
or  rather  Mr.  Graham— Mr.  She)iherd  acting, 
no  doubt,  on  the  instructions  of  Mr.  GriJiam 
—concurred  with  Mr.  Gilbert  that  there 
should  be  a  post-mortem  examination.  On 
the  other  depositions  it  appeared  that  the 
poor  man  had  been  in  prison  from  De- 
cember 24th,  or  thereabouts,  until  January 
22nd.  Then  the  result  of  the  post-mortem 
examination  was  :  "  I  have  made  a  post- 
mortem examination  of  the  body,  and  nave 
ascertained  that  the  actual  and  precise 
cause  of  death  was  paralysis,  following  upon 
injury  to  skull,  which  had  set  up  a  large 
abscess  in  the  brain."  In  the  light  of  what 
we  know  now,  that  probably  was  a  matter 
which  might  nave  led  the  coroner  to  make 
a  further  inauiry,  but,  taken  by  itself,  it 
does  not  follow  as  a  matter  of  absolute 
necessity  that  that  might  not  have  been  a 
sufficient  description,  having  regard  to  the 
fact  that  the  man  had  been  in  prison  for  a 
whole  month.  But  there  is  another  matter 
which,  I  must  say,  I  think  rather  misled 
Mr.  Shepherd  and  Mr.  Graham  as  to  the 
incident.  That  is  this— that  there  was  a 
statement  of  the  medical  officer  at  the  in- 
quest that  the  deceased  man  had  made  no 
complaint.  I  am  not  surprised  that  Mr. 
Graham  did  rather  complain  and  ask  for 
the  authority  which  justified  a  statement 
which  is  contained  in  the  affidavit  of  Lord 
Desart,  that  a  complaint  had  been  made.  It 
is  somewhat  strange  that  in  his  report  of 
March  23rd,  which  is  an  exhibit  to  the 
Earl  of  Desart's  affidavit,  Gilbert  does 
say  that  the  deceased  had  complained 
when  he  entered  the  prison :  "  Prisoner 
on  his  admission  was  suffering  from  a 
wound  which,  he  said,  was  caused  by  a 
blow  from  a  piece  of  old  iron.''  So  far  as 
the  coroner's  duty  is  concerned,  I  think 
it  is  not  unimportant  to  observe  that 
in  the  statement  oefore  him  there  was  no 
suj^gestion  of  any  complaint  made  by  the 
prisoner.  The  inquest  proceeds,  and  the 
verdict  was  that :  "  John  James  Hutcheon,  a 
prisoner  in  H.  M.  Prison  at  Durham,  died 
from  paralysis,  following  upon  some  injury  to 
skull,  which  had  set  up  a  large  abscess  in 
the  brain,  and  such  injury  having  been 
occasionea  before  his  admission  to  the  said 

frison."    Whatever  may  be  my  view  which 
am  about  to  express  as  to  what  the  duty 
of  the  coroner  is,  one  cannot  but  think  that 
at  that  time,  having  regard  to  the  ^^^thatjQlp 
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it  was  a  prison  inquest,  and  that  the  roan 
had  been  there  for  weeks,  it  may  well  have 
occurred  to  a  gentleman  perfectly  com- 
petent and  exercising  his  duty,  that  suffi- 
cient inquiry  bad  been  made.  I  was  told 
that  no  communication  was  made  to  Mr. 
Qraham  before  this  rule  was  moved,  I 
think,  to  a  gentleman  in  the  position  of  the 
coroner,  there  being  no  suggestion  that  he 
has  ever  been  unwilling  to  obey  any  proper 
instructions^  it  is  rather  unfortunate  tnat 
when  there  is  a  motion  which  is  to  a  certain 
extent  adverse  to  him,  the  circumstances 
were  not  brought  to  his  knowledge  in  the 
first  instance,  and  he  was  not  asked  for  some 
explanation.  It  does  not  make  any  dif- 
ference, in  my  opinion,  as  to  what  order  we 
ought  to  make,  because  I  think,  now  that 
cause  has  been  shown  against  this  rule,  that 
there  ought  to  be  a  further  inquiry.  At 
the  same  time,  I  cannot  help  feeling  that  it 
is  important  that  when  a  rule  is  going  to 
be  moved  against  a  public  official,  some 
communication  ought  to  be  made  to  him 
under  such  circumstances  as  these.  I  am 
quite  sure  the  learned  Attorney- General 
will  agree  with  me.  I  wish  further  to  say 
that  I  demur  altogether  to  the  suggestion 
that  there  is  any  right  in  those  who  have 
the  responsibility  of  investigating  state- 
ments, and  of  directing  a  prosecution,  to 
have  the  assistance  of  a  preliminary  inquiry 
by  the  coroner  in  order  that  they  may  make 
up  their  minds  whether  they  ought  to 
prosecute  or  not.  With  that  part  of  the 
argument  of  the  \e&rned  Attorney-General 
I  must  say  I  cannot  agree.  Assuming  that 
the  inauest  has  been  properly  conducted, 
even  though  some  further  information 
comes  to  light,  I  think  the  authorities  who 
are  responsible  for  prosecutions  must  test 
the  evidence  put  before  them  for  them- 
selves, and  take  out  such  summonses  as 
they  think  right ;  and  I  think  that,  from 
the  point  of  view  of  assisting  them  in 
making  up  their  own  minds,  they  cannot 
call  upon  the  coroner  to  make  the  prelimi- 
nary inquiry  which  it  may  be  necessary  for 
them  to  make  in  the  best  way  they  can, 
before  they  will  determine  whether  to  lay 
a  charge  or  not.  I  have  said  thus  much 
because  I  am  particularly  desirous  of  point- 
ing out — and  I  think  it  only  fair  to  point 
out — that  in  the  original  conduct  of  this 
inquest  I  do  not  think  there  was  anything 
to  which  exception  could  be  taken,  and  that 
with  some  of  the  grounds  upon  which  the 
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rule  has  been  urged  I  am  not  prepared  myself 
to  agree.  I  now  come  to  what  I  think  is  the 
real  point  in  this  cas€H- putting  aside  all 
particular  incidents  and  arguments  of  thiet 
case— Mr.  Graham  has  shown  cause  againsi 
this  rule,  and  he  has  shown  cause  in  a 
perfectly  honourable  and  straightforward 
manner  saying  there  ought  to  be  no 
further  inquiry.  That,  to  my  mind, 
does  bring  us  to  the  point  which  the 
learned  Attomey-General  pressed  upon  us, 
upon  which  he  founded  the  public  import- 
ance of  this  question  as  to  what  the  duty  of 
a  coroner  is.  I  cannot  help  thinking  that 
if  you  take  Mr.  Shepherd's  own  affi&vit— ^ 
which,  I  am  sure,  is  a  perfectly  candid 
affidavit— that  he  did  to  a  certain  extent 
proceed  upon  the  theory  that  Mr.  Graham 
rather  pressed  upon  us  in  the  beginning  of 
his  argument  yesterday — ^that  inquests  in 
prison  were  to  a  certain  extent  diflferent 
to  other  inquests,  because  their  object  was, 
or  one  of  their  objects  was,  to  show  that  no 
harm  had  come  to  the  man,  and  nothing 
more  had  been  done  in  the  prison  while  the 
man  was  away  from  public  gaze.  I  entirely 
agree  that  is  one  of  the  objects,  but  I  do  not 
think  it  can  properly  be  contended  that  the 
fact  that  the  inquest  takes  place  in  the 
prison  exonerates  the  coroner  fi:om  the 
obligation  and  duty  of  making  a  full 
inquiry.  I  cannot  help  thinking,  without, 
as  I  have  already  said — and  I  cannot  speak 
more  strongly  than  I  have  done — ^imputing 
anything,  even  an  error  of  judgment,  to 
Mr.  Shepherd,  that  he  did  approach  the 
question  from  the  point  of  view  that  it  was 
not  necessary  for  nim  to  do  more  than  to 
inquire  into  what  had  gone  on  in  the  prison. 
I  know  that  has  been  disclaimed  in  court 
I  know  that  Mr.  Graham  has  said  distinctly 
that  he  does  not  maintain  that  they  are  in 
any  way  excused  from  inquiring  in  a  case 
in  which  the  cause  of  death  ought  to  be 
inquired  into ;  but  at  the  same  time  he  has 
shown  cause  i^inst  the  rule,  and  therefore 
it  is  contended  that  under  the  circumstances 
of  this  case  no  further  inquiry  ought  to  be 
ordered.  Mr.  Shepherd's  affidavit  was  this : 
'*  At  the  said  inquest  the  jurors  and  myself 
were  satisfied  as  to  the  exact  cause  of 
death''— and  he  refers  to  the  post-mortem 
examination.  Then  he  goes  on :  *'  We 
believed  that  any  injury  he  had  received 
had  been  inflicted  prior  to  his  reception 
into  the  said  prison,  and  therefore  no  per- 
son connected  with  the  said  prison  was  to 
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b^  hdd  aocountable  for  his  deaths"  As  to 
tliat  part  of  it,  I  sav  that  I  think  that 
important  object  of  the  inqaest  was  fully 
attained.  '*It  appeared  to  me  that  no 
evidence  was  then  obtainable  to  show  pE»-. 
cisely  how  the  said  John  James  Hutcheon 
has  sustained  his  iiguries,  but  it  was 
sug^ted  that  same  might  have  been* 
received  in  chance  medley  during  the 
assaults  in  respect  of  which  the  justices 
had  convicted  the  said  John  Jamto  H  utcheon 
and  committed  him  to  prickm  as  the  only 
person  in  fault,  and  that  he  was  the  aggressor 
m  the  commission  of  the  said  assaults 
. .  .  .  ,  and  there  being  no  allegation  that 
any  person  or  persons  was  or  were  liable  to 
be  dealt  with  for  either  murder  or  man- 
slaughter, neither  the  said  iurjr  or  myself 
considered  it  necessary  in  the  interests  of 
justice  to  do  more  than  return  the  verdict 
we  did.''  I  think  with  very  gr^t  respect 
to  Mr.  Shepherd,  toat  that  allegation,  wnich 
I  take  to  oe  a  most  honest  one  on  these 
grounds,  discloses  that  he  has  not  quite 
rally  grasped  the  position.  It  is  clear  that 
there  win  either  a  suggestion  or  statement 
made  before  him  of  an  affray  and  a  struggle, 
and  it  also  appears  that  there  had  been 
some  inquiry  before  the  justices,  but  he 
does  not  seem  to  have  had  before  him— in 
fact,  he  could  not  have  had  before  him  if 
the  learned  Attorney-General  is  rightly  in- 
structed-^any  detailed  information  as  to 
what  was  proved  before  the  justices,  for  no 
statement  seems  to  have  been  made  of  the 
depositions.  But  it  does  therefore  come  to 
his  knowledge  that  there  had  been  some 
ftffray  or  a  struggle  in  which  it  was  sug- 

fited  the  iinnry  to  the  skull  was  received, 
think,  under  those  circumstances,  the 
coroner  does  not  fully  discharge  his  duty 
by  stopping  there  ana  making  no  further 
inquiry.  If  he  cannot  obtain  evidence,  if  it 
turns  ont  that  there  is  really  no  substantial 
matter  which  can  be  brought  before  the 
coroner,  of  course  an  open  verdict  can  be 
returned.  But  I  do  not  think  that  Mr. 
Shepherd  quite  realised  what  his  duties 
were  in  his  position  as  coroner.  I  cannot 
help  feeling  that  it  is  not  unlikely  the  facts 
of  its  being  a  prison  inquest  and  of  the 
injuries  having  occurred  a  month  before 
and  outside  the  prison,  to  a  large  extent 
may  have  influenced  his  mind  in  abstain- 
ing from  further  inquiry.  That  being 
my  view  as  to  what  the  position  was, 
I  seed  only  refer  to  what  the  obligation 
recognised  oy  the  statute  is.  It  is  many 
centuries  old,  as,  of  course,  appears  from 
Hale's  Pleas  of  the  Crown,  and  other 
very  ancient  books:  *V Where  a  coroner  is 
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informed  that  the  dead  body  of  a  person  id; 
lying  within  his  jurisdiction,  or  tnat  such 
person  has  died  in  prison,  the  coroner  shall 
issue  a  warrant "  to  the  jurors,  and  "after 
viewing  the  bodjr  the  jurors  shall  {^ve  their 
verdict  and  certify  it  by  an  inq(u8itk>n  in 
writing  setting  forth,  so  far  as  such  par- 
ticulars have  Been  proved  to  them,  who  the 
deceased  was,  and  how,  when,  and  where- 
Uie  deceased  came  by  his  deftth,  and  if  he 
came  by  his  death  by  murder  or  man- 
slaughter, the  persons,  if  any,  whom  the 
jury  find  to  have  been  guilty  of.  such 
murder  or  manslaughter,  or  of  being  acces- 
sories before  the  fact"  "  How,  when,  and 
where  the  deceased  came  by  his  death  " ; 
that  does  not  mean,  in  my  judgment,  as 
regards  the  duty  of  a  coroner,  the  actua) 
cause  of  death  as  certified  by  a  medical 
man.  Of  course,  there  are  cases  where  that 
would  be  absolutely  sufficient.  But  it  may 
mean,  and  I  think  m  this  case  would  mean, 
an  inquiry  of  how,  when,  and  where  the 
injury  to  the  skull,  such  as  it  was.  was 
received.  I  think  it  is  no  excuse  renaering 
further  inquiry  unnecessary  that  the  inimy 
has  taken  place  out  of  prison.  That  being 
my  view  of  the  coroners  duty,  and  I  think 
it  is  confirmed  by  the  old  authorities  which 
were  read  by  the  Attamey-Genemlj  and  by 
others  which  I  need  not  refer  to  now, 
we  have  only  to  consider  our  duty  under 
s.  6 :  "  Where  her  Majesty's  High  Court  of 
Justice,  upon  application  made  by  or 
under  the  authority  of  the  Attorney- 
General  "—therefore  it  is  a  very  important 
matter,  because  the  application  is  to  be 
made  by  the  Attorney-General— "  is  satis- 
fied .  .  .  where  an  inquest  has  been  held 
by  a  coroner  that  by  reason  of  fraud, 
rejection  of  evidence,  irregularity  of  pro- 
ceixiin^s,  insufficiency  of  inquiry,  or  other- 
wise, it  is  necessary  or  desirable,  in  the 
interests  of  justice,  that  another  inquest 
should  be  held,  the  court  may  order  an 
inquest  to  be  held  .  .  ."  I  desire  to  point 
out,  in  furtherance  of  what  I  have  said  on 
what  I  think  is  the  obligation  on  public 
authorities  to  give  notice  before  a  rule  of 
this  kind  is  moved,  that  there  are  many 
cases  under  this  section  in  which  the  con- 
duct of  a  coroner  as  coroner  might  very 
seriously  be  called  into  question,  and  there- 
fore I  think,  on  the  commcm  principles  of  jus- 
tice, he  should  have  notice  given  to  him,  and 
he  should  be  asked  for  or  should  have  some 
opportunity  of  explanation  if  a  rule  is  going 
to  be  moved,  so  that  the  full  facts  may  be 
before  the  learned  Attorney-General  before 
he  makes  the  motion.  But  once  you  get  it 
that  there  has  been  insufficiency  of  inquiry,  4(j]p 
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then  I  think  the  Attorney-General  has  a 
duty  to  bring  such  a  matter  before  the 
court ;  and,  taking  the  view  that  I  do,  that 
there  was  a  duty  at  the  time  of  the  inquest 
before  Mr.  Shepherd  to  ^  further  than  the 
mere  inauiry  as  to  the  immediate  cause  of 
death— the  abscess  caused  by  the  wound — 
and  to  inquire  how  the  wound  was  caused,  I 
think  there  was  an  insufficiency  of  inquiry. 
I  was  troubled  in  the  course  oi  the  learned 
Attorney-GeneraTs  argument  by  the  words 
**  necessary  or  desirable  in  the  interests  of 
justice."  I  say  a^in  that  if  that  was  only 
for  the  purpose  of  enabling  the  authorities — 
the  prosecuting  authorities — to  make  up 
their  minds  whether  they  would  prosecute, 
I  should  be  very  slow  indeed  to  say  that  it 
was  sufficient  to  order  a  fresh  inquiry.  I 
cannot  conceive  that  that  responsibility 
ought  to  be,  even  indirectly,  shifted  to  the 
coroner.  But  I  agree  with  the  learned 
Attorney-General  that  there  is  a  public 
duty  of  the  coroner,  which  is  part  of  the  law 
of  this  land,  that  there  should  be  an  inquiry 
into  the  death,  and  a  sufficient  inquiry  into 
the  cause  of  death,  whether  there  is  going 
to  be  a  prosecution  or  not.  It  is  in  the 
interests  of  those  who  might  rest  under 
suspicion  if  there  was  no  sufficient  inquiry 
that  we  must  make  the  rule  absolute.  Of 
course,  it  is  not  a  case  for  costs,  and  I  am 
Quite  sure  the  learned  Attorney-General 
does  not  ask  for  them. 

The  Attorney-General. — I  have  not  asked 
for  them,  and  do  not  ask  for  them,  my 
lord. 

Kennedy,  J.— I  am  not  prepared  to 
dissent  from  the  judgment  which  nas  been 
^ven,  and  although  I  agree  that  that  is  the 
right  course  to  pursue,  which  my  lord  has 
so  very  clearly  laid  down  as  his  view,  at  the 
same  time  I  share  to  the  full  the  hesita- 
tion which  he  has  expressed  in  coming  to 
that  conclusion.  The  duty  of  the  coroner, 
which  is  not  in  dispute,  and  which  was 
brought  before  us  with  every  research  by 
the  learned  Attomey-Generalj  is  now  laid 
down  for  us  in  the  statute— the  Coroners 
Act,  1887,  s.  4.  It  is  there  said  that  there 
is  to  be  at  the  first  sitting  a  view  of  the 
body  by  the  coroner  and  the  iury,  "and  the 
coroner  shall  examine  on  oath  touching  the 
death  all  persons  who  tender  their  evidence 
respecting  the  facts  and  all  persons  having 
knowledge  of  the  facts  whom  he  thinks  it 
expedient  to  examine."  In  a  case  of  this  kind 
no  doubt  a  coroner  may  be,  under  the  terms 
of  that  very  section,  under  a  duty  through 
his  proper  officer,  if  there  be  one,  or  I 
suppose  through  the  police,  to  take  care 
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that  witnesses  are  summoned  to  attend. 
There  can  be  no  question  not  only  that  that 
is  so,  but  that  it  ought  to  be  done  where 
there  is  anything  obscure  or  doubtful  about 
the  facts,  and  that  although  persons  do 
not  come  forward  to  tender  their  evidence 
public  justice  requires  that  there  should 
De  a  fuller  inqui^  than  could  take  place 
without  such  active  steps  being  taken  by 
the  coroner.  But  it  seems  to  me  that  the 
intention  of  the  section,  in  the  words 
"whom  he  thinks  it  expedient,''  was  to 
invest  the  coroner  with  a  considerable 
amount  of  discretion— a  discretion  to  be 
exercised  with  care,  and  a  discretion  which 
in  any  question  of  doubt  ou^ht  always  to 
be  exercised  in  favour  of  taking  trouble  to 
have  a  public  inauiry.  What  £as  troubled 
me  here  is  this,  1  confess :  we  have  got  to 
deal  with  a  concrete  case.  Was  there  any- 
thing obscure  or  doubtful  about  this  matter 
at  all?  A  man  dies  in  prison.  He  had 
been  there  and  under  treatment  for  a 
month— I  think  a  month  all  but  a  day,  to 
be  entirely  accurate.  He  had  come  there 
with  what  was  obviously  a  wound  on  the 
head,  which  was  from  the  first  the  subject 
of  medical  inquiry,  and  afterwards  of 
medical  care.  He  dies  from  the  conse- 
quences of  that  wound.  Therefore  there 
was  nothing  hidden  or  obscure  or  doubtful 
about  his  condition  when  he  arrived  as  to 
the  cause  of  death,  and  it  was  plain 
that  in  some  form  or  other  that  would  be 
due  to  violence.  Trace  it  backwards,  as 
one  would  do  rewsonably  if  one  were  trying 
to  form  an  opinion  for  oneself.  Unques- 
tionably, it  being  an  act  of  violence,  it  would 
otherwise  have  required  some  elucidation  ; 
but  he  came  notoriously  into  the  prison 
under  a  conviction  for  assault,  entailing  a 
punishment  of  two  months  at  the  hands 
of  the  magistrates  who  had  heard  him, 
had  heard  the  woman  who  has  set  the 
Attorney  -  General  and  the  Home  Office 
in  motion  in  this  case  after  this  inquest^ 
had  heard  this    man,  had   heard  a  man 

named  M and  a  woman  named  K ; 

and  it  is  now  suggested  by  the  informa- 
tion which  has  been  brought  before  us 
by  the  Director  of  Prosecutions  in  the 
statements  that   are  made  exhibits  that 

it    was   the  woman    K whose   blow 

with  some  metal  knocker  had  unfortu- 
nately caused  this  man's  death.  That 
matter  had  been  investigated  by  the 
magistrates  not  only  on  the  charge  against 
the  prisoner  but  by  the  counter-chaige  of 

his  against  K for  violence  to  him.    The 

ma^trates,  having  heard  the  man,  and 
having  heard  the  woman  who  is  now  theryTp 
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source  of  thb  new  proceeding— I  will  not 
say  more  with  regard  to  her,  out  obviously 
from  other  facts  that  appear  before  us  on 
the  depositions,  they  had  not  treated  her  as 
a  person  worthy  of  credit,  after  investi^- 
tion  through  the  police — on  the  heannff 
of  the  case  had  evidently  disbelievea 
this  woman,  because  they  had  in  the  case 
found  this  man  guilty  of  a  substantial 
assault,  and  they  punished  him  for  two 
months,  hurt  as  he  was.    As  regards  the 

case  of  M ,  the  deceased  had  been  tried 

and  found  ^ilty.  and  I  think  in  the  case 

of  K he  had  pleaded  guilty  to  the  charge. 

On  those  particular  facts  I  speak  with  great 
diffidence  knowing  that  these  things  are  so 
carefully  considered  by  those  who  are  re- 

rnsible  in  a  public  office  for  motions  like 
present,  I  am  not  prepared  to  differ 
from  mv  lord  on  the  ground  which  he  has 
so  clearly  put,  and  indeed  so  well  put  that 
I  need  not  repeat  it  But  upon  those  facts, 
nobody  coming  forward  before  the  deputy- 
coroner  and  tendering  himself,  or  herself, 
as  a  witness,  I  should  have  thought  it  i^tw 
at  least  doubtful  whether  anything  would 
be  gained  by  bringing  there  under  subpcena 
tlie  woman  who  might  have  come  there 
voluntarily,  instead  of  writing  to  the 
Home  Office  afterwards,  to  give  her  evi- 
dence, but  who  did  not  do  so ;  or  of  calling 
the  other  persons  who  could  give  evidence, 

who,  I  suppose,  would  be  K and  M . 

one  of  whom  had  successfully  persuaded 
at  any  rate  a  lawful  tribunal  investigating 
this  matter  in  a  court  of  law  that  she  was 
not  guilty  of  any  assault,  and  with  regard 
to  whom  the  dead  man  practically  admitted 
that  he  was  to  blame.  As  I  say  I  willingly 
bow  to  the  opinion  of  those  who  may  see 
behind  these  matters  more  than  appears  to 
me.  because  they  act  with  great  experience^ 
and  no  doubt  with  the  greatest  care  and 
sense  of  responsibility.  But  I  feel  the 
coroner's  diflSculty,  when  no  witness  at- 
tended at  the  inauest  to  speak  as  to  any 
blow,  and  when  the  facts  as  to  the  affray 
had  already  been  investigated,  no  notes  of 
the  evidence  being  taken.  I  am  not  pre- 
pared to  say  more  than  that  some  further 
mvesti^tion  was  required  in  the  interests 
of  justice.  For  it  is,  I  think,  to  be  borne 
in  mind  on  this  matter,  that  while  it 
is  perfectly  true,  as  the  learned  Attorney- 
General  said,  that  no  one  can  dispute 
that  death  is  the  most  serious  of  all  con- 
sequences, and  is  the  most  to  be  investi- 
gated, I  am  not  quite  sure  that  that  is,  if  I 
may  say  so  with  great  respect,  sound  with 
regard  to  the  question  we  have  to  consider, 
because  in  point  of  law  the  responsibility 
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for  causing  the  death  was  the  responsibility 
which  would  also  have  made  the  doer  of  it 
a  criminal  for  the  assault.  Unless  the  act 
which  caused  the  death  was  criminal,  the 
fact  that  death  resulted  would  not  make  it 
criminal.  If  the  assault  which  caused  this 
poor  man's  death  was  done  in  the  way  which 
the  magistrates  judged  not  criminal,  se  de~ 
fendendoy  it  does  not  make  it  any  the  more 
criminal  that  unhappily  that  blow  resulted 
in  death.  But  there  is  no  doubt,  as  my 
lord  says,  that  the  important  thing  is  to 
have  absolute  publicity,  and  to  have  no 
doubt  whatever  that  all  things— however 
unlikely  it  may  be  that  we  may  gain  some- 
thing by  sifting— should  be  sifted  ;  and 
there  is  no  doubt  also  that  in  this  case  there 
was  no  finding  by  the  jury  as  to  how  this 
blow  was  caused,  and  in  most  cases  it  is 
absolutely  necessary,  in   the   interests  of 

?ublic  justice,  that  that  should  be  done, 
'herefore  as  tnat  was  not  done  in  this  case, 
notwithstanding  the  circumstances  I  have 
stated,  which  I  thought  I  was  bound  to  state 
as  we  are  considering  the  conduct  of  a  public 
official  who  has  laborious  work  to  do,  who 
comes  here  to  defend  himself  without 
notice,  and  who  has  had  certain  facts  be- 
fore him,  certainly  to  my  mind  not  unim- 
portant, I  am  not  prepared  at  all  to  dissent 
from  the  view  that  has  been  taken.  After 
all,  the  great  thing  is  publicity ;  the  great 
thing  is  to  prevent  by  any  possible  chance 
there  being  a  miscarriage  of  lustice^  and  the 
person  who  has  committed  a  crime  not 
Deing  brought  to  justice  ;  and  the  only 
effect  of  another  inouiry  will  be  therefore 
in  the  interests  of  all  that  is  cood  instead 
of  the  reverse.  Therefore,  for  those  reasons, 
I  am  quite  willing  to,  and  I  do,  assent  to 
my  lord's  view  of  the  case. 

Ridley  J.— I  agree  with  the  iudraient 
of  my  lord.  I  think  he  has  clearly  ex- 
pressed what  is  the  ancient  and  what  is 
also  the  modern  duty  of  a  coroner,  and  I 
do  not  think  it  is  necessary  to  repeat  any- 
thing upon  that  point.  I  wish  merely  to 
make  this  remark,  that  it  was  not  proper  in 
ancient  days,  nor  is  it  now  in  my  judgment, 
that  the  coroner  should  cease  inquiry 
merely  on  having  arrived  at  a  conclusion 
that  some  irgury  has  been  inflicted  to  the 
deceased.  I  am  speaking  of  the  general 
rule.  He  must  inquire^  as  a  rule,  how  that 
iiyury  came  to  be  inflicted.  I  think  it  is 
conceded  on  all  hands  now  that  that  is  his 
duty  in  general— more  particularly  I  should 
like  to  say  that  that  rule  applies  to  the  cases 
where  there  has  been  a  death  in  a  prison, 
because  there  seems  at  one  time  to  have 
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been  a  misapprehension,  to  some  extent  ati 
all  events,  as  to  that,  and  it  seems  to  have 
been  thought  that  if  you  once  can  get  to  the 
conclusion  that  no  one  in  the  gaol  is  respon- 
sible for  the  death  there  is  an  end  of  the 
matter.  However,  I  do  not  think  that  view 
is  really  entertained  now  by  Mr.  Graham, 
if  it  ever  was.  I  happen  to  have  seen 
something  of  this  matter  in  looking  through 
the  Coroners'  Rolis^  which  were  published 
by  the  Solden  Society  the  other  day.  I 
find  that  in  the  time  of  Edward  II.  the 
coroners  for  Northamptonshire  were  re- 
auired  to  inquire  into  the  case  of  several 
deaths  which  had  occurred  in  the  prison  of 
Northampton  in  the  reign  of  Edward  II. 
Several  ot  the  prisoners  were  found  to  have 
died  frofh  ill-treatment  in  prison,  but  there 
was  one  who  had  died  from  an  injury  in- 
flitted  upon  him  before  he  arrived  in  prison. 
The  coroner  found  and  reported  that  that  was 
the  fact,  and  he  went  on  to  say  that  this  per- 
son, who  had  committed  a  burglary,  and  was 
being  taken  into  custody  for  the  burglary, 
resisted  apprehension,  and  nvas  struck  by 
one  of  the  constables  or  bailiffs  in  the  fore- 
head with  a  fork,  which  was  the  injury  that 
caused  his  death,  and  therefore  no  felohy. 
It  is  hardly  worth  quoting  that  as  an  autho* 
rity,  because  it  is  here  conceded  that  the 
duty  of  the  coroner  does  not  terminate 
merely  because  he  has  found  that  no  one  in 
the  prison  is  to  blame  ;  but  that  case  is 
singularly  like  the  present  one,  and  I  there- 
fore thought  that,  oriefly  quoted,  it  might 
assist  the  position  which  it  is  necessanr  for 
us  to  make  clear  in  the  interests  of  the 
public.  I  do  not  take  the  same  view  as 
that  of  mjr  brother  Kennedy  with  re£;ard 
to  the  dismissal  of  the  charge  against 
K by  the  justices— or  rather  witti  re- 
gard to  the  bearing  of  that  fact  on  the 
coroner's  duty.  With  the  rest  of  his  judg- 
ment and  with  that  of  my  lord  I  entirely 
agree. 

Bule  made  absolute. 
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June  8,  1905. 

MUSGRAVE  t^.  KeNNISON. 

Metropolis — Motor  car—Speed  limit  not 
exceeding  ten  miles  an  hour  in  the 
parks— Jurisdiction  of  Commissionem 
of  Works— Statutory  Rules  and  Orders, 
1904— Parks  Regulation  Act,  1872  {35  k 
36  Vict.  c.  16),  ss.  4,  9. 

Bp  r,  4  of  the  Statutory  Rules  and  Orders^ 
1904,  made  under  the  Parks  Regulation 
Act,  1872,  it  toas  2>rovtded  that  ^^  cycles 
whether  mechanically  propelled  or  other- 
wise and  carriages  and  cars  propelled 
or  drawn  by  mechanical  m^eans  shall 
only  be  admitted  to  the  parks  subject  to 
regulations  (U  may  from  time  to  time 
be  framed  by  ^  the  Commissioners  of 
H,  M,  Works  and  Puhlic  BuildinQsarid 
published  by  notice  exhibited  tn  the 
jyarksJ*  A  notice  uhis  exhibited  restrict- 
ing the  pace  at  which  motors  were  to 
be  driven  in  the  park  to  ten  miles  an 
hour. 

Held,  that  the  Commissioners  were  entitled 
to  publish  such  notice  under  r.  4  of  the 
Statutory  Rules  and  Orders,  1904,  and 
the  same  vhu  not  ultra  vires. 


Case  stated  by  R.  H.  B.  Marsham,  Esq., 
one  of  the  magistrates  of  the  police  courts 
of  the  metropolis,  sitting  at  the  Bow  Street 
Police  Court. 

At  a  eonrt  of  summary  jurisdiction 
sitting  at  Bow  Street,  in  the  metro- 
politan police  district,  being  a  petty 
sessional  court  house,  an  information  was 
preferred  against  Albert  Richard  Musgrave 
(hereinafter  called  the  appellant),  by  Arthur 
Kennison  (hereinafter  called  the  respon- 
dent), for  that  he,  on  the  23rd  January, 
1905,  in  a  certain  roval  park,  called  the 
Green  Park,  within  tne  district  aforesaid, 
did  unlawfully  drive  a  certain  vehicle 
otherwise  than  in  accordance  with  the  rules 
of  Uie  said  park,  that  is  to  say,  did  drive  a 
certain  carriage  propelled  by  mechanical 
means,  to  wit,  a  motor  car,  at  a  greater  speed 
tban  ten  miles  an  hour,  contrary  to  the 
regulations  made  by  the  Commissioners  of 
his  Mc^est/s  Works  and.  Public  Buildings,  ^\r> 
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on  the  28th  April,  19(>4,  and  published  by 
notice  exhibited  in  the  said  park,  contranr 
to  the  Parks  Regulation  Act,  1872,  which 
information  was  heard  by  me  on  28th  July, 
1905,  when  I  convicted  and  fined  the  appel- 
lant 

Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  proved  or 
admitted : 

That  the  appellant,  Albert  Richard  Mus- 
grave,  drove  a  car  propelled  by  mechanical 
means,  known  as  a  motor  car,  m  the  Green 
Park  on  the  23rd  January,  1905,  at  a  greater, 
speed  than  ten  miles  an  hour. 

That  a  notice  was  posted  at  the  gates  of 
the  said  park  with  the  following  heading : 
"  Notice  to  drivers  of  motor  cars  and 
cyclists,"  a  copy  whereof  is  annexed  hereto, 
lliat  neither  this  said  last-mentioned  notice, 
or  any  copy  of  the  same,  had  been  laid 
before  the  Houses  of  Parliament,  or  either 
of  tiein,  but  that  rules  for  the  Green  Park, 
in  connection  with  the  regulations  pre- 
scribed by  the  Parks  Regulation  Act,  1872, 
known  as  the  Statutory  Rules  and  Orders 
of  1904,  No.  979,  and  dated  the  26th  April, 
1904,  had  been  laid  upon  the  table  of  both 
Houses  of  Parliament  in  pursuance  of  s.  9 
of  the  said  Act,  and  the  said  last-mentioned 
notice  contained  a  correct  copy  of  regula- 
tions made  by  the  Commissioners  of  Works 
of  28th  April,  1904,  under  the  fourth  statu- 
tory rule.  Copies  of  the  statutory  rules  and 
of  the  regulations  are  exhibited  hereto. 

On  behalf  of  the  appellants  it  was  con- 
tended— 

That  no  rules  had  ever  been  made  under 
the  Parlo)  Regulation  Act,  1872,  limiting 
the  speed  of  a  carriage  propelled  by  me- 
chanical means,  known  as  a  motor  car,  to 
ten  miles  an  hour  in  the  said  park  or  any 
park. 

That  any  valid  rule  must  be  made  under 
and  by  virtue  of  and  in  pursuance  of  s.  9 
of  the  said  Parks  Regulation  Act,  1872. 

That  no  other  regulations  could  be  made 
under  the  said  Act  of  Parliament,  except 
such  as  were  set  out  in  the  first  schedule 
thereto,  and  s.  4  of  the  said  Act  was  referred 
to  in  support  of  this  contention. 

That  the  regulations  purportinjg  to  impose 
a  ten  mile  an  hour  speed  limit  were  un- 
authorised,  and  that  the  public  had  never 
had  any  proper  notice  of  the  intention  of 
the  Commissioners  to  make  or  publish  the 
same ;  that  the  public  had  no  opportunity 
of  seeing  suc^  regulations  either  oy  them^ 
selves  or  their  representatives  in  the  House 


69  X  P.  841. 

of  Lords  or  the  House  of  Commons.  That 
the  Parks  Regulations  Act,  1872,  only  autho- 
rised the  making  of  rules ;  and  that  there 
was  no  authority  for  making  regulations  of 
a  penal  nature  under  the  said  Act  of  Par- 
liament, and  that  there  is  no  provision  in 
the  Parks  Regulation  Act,  1872,  for  the 
prosecution  of  any  person  doing  any  act  in 
contravention  of  the  said  regulations. 

That  the  speed  of  motor  cars  was  dealt 
with  by  the  Locomotives  on  Highways 
Act,  1876,  and  the  Motor  Car  Act  of  1903, 
and  that  s.  9  of  the  latter  Act  made  provi- 
sion for  a  ten-mile  limit  to  be  placed  on 
motor  cars  under  the  conditions  tnerein  set 
forth  when  the  Local  Government  Board, 
after  inquiry  in  due  and  proper  form,  were  of 
opinion  that  it  was  desirable  and  necessary 
that  such  limit  should  be  placed  upon  the 
speed  of  motor  cars,  and  that  if  it  were 
desired  to  place  any  limit  on  the  speed  of 
motor  cars  in  the  Green  Park,  the  same 
should  be  done  under  the  statute. 

On  behalf  of  the  respondents  it  was  con- 
tended that  the  provisions  of  the  Parks 
Regulation  Act,  1872,  and  of  the  Statutory 
Rules  and  Orders,  1904,  No.  979.  were  suffi- 
cient authority  for  making  and  publishing 
the  re^ilations  and  notice  that  the  said 
regulations  are  valid,  and  the.  conviction  of 
the  appellant  was  good  in  law. 

The  questions  of  law  arising  for  the 
opinion  of  the  court  therefore  are — 

Whether  any  valid  regulations  could  b 
made   under   the    Parks   Regulation  Act, 
1872,  save  and  except  such  as  appear  in  the 
first  schedule  to  the  said  Act. 

Whether  rules  of  the  park  made  pursuant 
to  s.  9  of  the  said  Parks  Regulation  Act, 
1872j  can  confer  powers  enabling  the  Com- 
missioners to  make  other  valid  rules  and 
reg:ulations. 

Whether  any  regulations  so  made  by  the 
Commissioners  can  be  enforced  in  view  of 
the  provisions  of  s.  4  of  the  said  Act  or 
otherwise. 

Whether  any  rule  so  made  by  the  Com- 
missioners can  be  tnade  otherwise  than  in 
the  manner  prescribed  in  s.  9  of  the  said 
Act 

If  the  court  shall  be  of  opinion  that  the 
said  conviction  was  legally  and  properly 
made,  and  the  appellant  liable  as  aforesaid, 
then  the  said  conviction  is  to  stand,  but  if 
the  court  should  be  of  opinion  to  the  con- 
trary, then  the  said  conviction  is  to  be 
quashed. 

R.  H.  B.  Mabsham.  ^ 
Digitized  by  ^j^  ^ 
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The  Parks  Regulation  Act,  1872  (35  <k 
36  Vict  c.  15),  provides  : 

Section  4.—"  If  any  person  does  any  act 
in  contravention  of  any  regulation  contained 
in  the  iirst  schedule  annexed  hereto,  he 
shall,  on  conviction  by  a  court  of  summary 
jurisdiction,  be  liable  to  a  penalty  not  ex- 
ceeding five  pounds"  Tbut  the  regulations 
contained  in  tne  said  scnedule  shall  not  take 
effect  till  after  the  expiration  of  one  calendar 
month  after  the  passing  of  this  Act]. 

Section  9. — "  Any  rule  made  in  pursuance 
of  the  first  schedule  to  this  Act  shall  be 
forthwith  laid  before  both  Houses  of  Parlia- 
ment, if  Parliament  be  sitting,  or  if  not,  then 
within  three  weeks  after  the  beginning  of 
the  then  next  ensuing  session  of  Parliament ; 
and  if  any  such  rules  shall  be  disapproved 
of  by  either  House  of  Parliament  within  one 
month  after  the  same  shall  have  been  so  laid 
before  Parliament,  such  rules,  or  such  parts 
thereof  as  shall  be  disapproved  of,  shall  not 
be  enforced." 

The  Statutory  Rules  and  Orders,  1904, 
No.  979,  made  by  the  Commissioners  of 
Works  for  St.  James'  and  the  Green  Parks 
in  connection  with  the  regulations  pre- 
scribed by  the  Parks  Regulation  Act,  1872. 
Rule  4  provides : 

"...  cycles  whether  mechanically 
propelled  or  otherwise  and  carriages  and 
cars  propelled  or  drawn  by  mecnanical 
means  shall  only  be  admitted  to  the  parks 
subject  to  regulations  as  may  from  time  to 
time  be  framed  by  the  Commissioners  of  his 
Majesty's  Works  and  Public  Buildings  and 
published  by  notice  exhibited  in  the  parks." 

The  following  notice,  in  accordance  with 
such  rule,  was  published  by  notice  exhibited 
in  the  parks : 

Royal  Parks. 

Notice  to  Drivers  of  Motor  Cars  and 
Cyclists. 

Cycles,  whether  mechanically  propelled 
or  otherwise,  and  carriages  and  cars  pro- 
pelled or  drawn  by  mecnanical  means  are 
admitted  subject  to  the  following  regula- 
tions : 

Cycles,  whether  mechanically  propelled 
or  otherwise,  and  carriages  and  cars  pro- 
pelled or  drawn  bv  mechanical  means  are 
allowed  on  all  roads  when  open  for  carriage 
traffic. 

No  cycle,  whether  mechanically  propelled 
or  otherwise,  or  carriage  or  car  propelled  or 
392 
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drawn  by  mechanical  means,  is  allowed  to 
proceed  at  a  £[reater  pace  than  ten  miles  an 
hour  or  so  as  in  any  manner  to  endanger  or 
to  be  likely  to  endanger  the  safety  and  so 
as  to  interfere  with  the  convenience  of  any 
person  using  the  park. 

No  smoke  or  visible  vapour  shall  be 
emitted  from  any  cycle,  carriage,  or  car 
propelled  by  mechanical  means  so  as  in  any 
manner  to  endanger,  or  be  likely  to  endanger, 
the  safety,  or  so  as  to  interfere  with  the 
convenience  of  any  person  using  the  park. 

Racing,  unauthorised  meete,  plying  for 
hire,  the  use  of  anv  part  of  the  park  for  a 
standing  place,  riding  or  driving  on  the 
wrong  side  of  the  road,  or  driving  two 
abreast,  are  forbidden. 

No  person  shall  drive,  or  in  anyway  use 
in  the  ^rk,  a  carriage  or  car  propelled  by 
mechanical  means  for  the  purpose  of  in- 
structing, or  bein^  instructed,  m  driving, 
managing^  or  repairing  a  carriage  or  car  of 
this  description. 

Dated  and  sealed  with  the  Common  Seal 
of  the  Commissioners  of  his  Majesty's 
Works  and  Public  Buildings,  28th 
April,  1904, 

SCHOMBERG   K.   McDoNNELL, 

(l.  8.)  Secretary. 

Any  person  doing  any  act  in  contraven- 
tion of  these  regulations  is  liable  to  prase- 
cution  under  the  Parks  Regulation  Act, 
1872. 

ilvory,  K.C.  (with  him  A,  M,  White), 
for  the  appellants. — The  (question  in  this 
case  is  whether  the  reujulation  of  the  Com- 
missioners of  Works  fimiting  the  speed  of 
motor  cars  in  the  parks  to  ten  miles  an  hour 
is  ulira  vires.  By  the  Parks  Regulation 
Act,  1872  (35  &  36  Vict.  c.  15),  certain 
regulations  were  set  out  in  a  schedule  for 
the  management  of  the  parks,  enumerated 
in  another  schedule  to  tne  Act.  Any  rule 
made  in  pursuance  of  the  Act  must  be  made 
in  accordance  with  s.  9  of  the  Act.  The 
rule  in  question  has  not  been  made  in 
accordance  with  s.  9,  and  has  never  been 
laid- before  Parliament  for  its  approval.  By 
r.  3  of  the  Statutory  Rules  ana  Orders,  the 
Commissioners  have  tried  to  give  them- 
selves power  to  make  a  penal  Act  of  Par- 
liament. They  have,  in  fact,  made  a  rule 
which  gave  themselves  power  to  make  rules 
without  laying  them  before  Parliament. 
They  have  no  right  to  make  a  rule  that 
cycles,  whether  mechanically  propelled  or 
otherwise,  and  carriages  and  cars  propelled   ^\r> 
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or  drawn  by  mechanical  means  shall  only 
be  admitted  subject  to  sach  regulations  as 
may  from  time  to  time  be  framed  by  the 
Commissioners  of  his  Majesty's  Works  and 
Building,  and  published  bv  notice  ex- 
hibited m  the  parks.  Under  that  the  Com- 
missioners mignt  make  any  rule,  even  one 
which  was  not  a  matter  of  details  More- 
over, there  is  a  general  statutory  provision 
as  to  the  speed  of  motor  cars  in  the  Motor 
Car  Acts,  which  apply  in  the  park  as  well 
as  elsewhere.  [He  referred  to  ss.  9  and  20 
of  the  Motor  Car  Act  (3  Edw.  7,  c.  36).] 
Also  there  has  been  no  publication  of  these 
rules  under  the  Rules  Publication  Act, 
1893  (56  k  57  Vict,  c  66),  s.  4,  and  these 
rules  do  not  come  within  the  exception, 
and  are,  therefore,  of  no  valid  force.  [He 
referred  to  Bayley  v.  Wilkinson  (1864), 
16  C.  B.  (N.S.)  161.] 

Sir  E.  Carson  {Solicitor- General\  Bodkin 
and  G,  R.  Askioith^  for  the  respondents,  were 
not  called  on. 

Alvebstone,  L.  C.  J.  —  We  need  not 
trouble  you,  Mr.  Solicitor,  I  have  not  the 
slightest  doubt  on  this  point,  and  therefore 
it  IS  not  necessary  to  hear  any  further  arsu- 
roent  upon  it.  The  Question  as  to  rules 
and  regulations  in  parks  has  been  a  thorny 
subject  for  a  great  many  years,  as  those 
who  have  had  to  do  with  the  regulations 
with  reffard  to  meetings  very  well  remember ; 
and  I  think  that  if  the  history  of  this  sub- 
ject be  studied,  Mr.  Avory  will  find  the 
reason  why  all  these  details  were  inserted 
in  the  schedule  was  for  the  purpose  of 
leaving  what  I  may  call  certain  specific 
matters  to  be  dealt  with  by  regulations. 
Among  the  regulations  the  Commissioners 
are  allowed  to  make  first  is  :  No  person 
shall  drive  any  vehicle  in  the  park  except 
in  accordance  with  the  rules,  and  that  the 
rules  of  the  park  shall  be  deemed  to  be  the 
rules  made  bv  the  Commissioners  of  his 
M^estv's  Works  from  time  to  time.  They 
are  to  be  laid  before  Parliament  under  s.  9 
of  this  Act,  and  there  is  no  power  of  dis- 
approval .  The  white  paper  d  ocumen  t  which 
is  objected  to  was  laid  before  Parliament, 
and  all  conditions  of  any  statute  relating  to 
it  were  observed.  Under  the  power  con- 
tained in  the  white  paper  document— if  I 
may  use  that  expression— -the  Statutory 
Rules  and  Orders,  the  Commissioners  have 
issued  a  notice  to  drivers  of  motor  cars 
under  their  seal.  Therefore  evefything  has 
been  correctly  done  so  far  as  form  is  con- 
cerned, but  it  is  admitted  that  that  notice 
A,  dated  April  28th,  1904,  with  regard  to 
the  speed  of  motor  cars,  was  not  itself  put 
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in  the  G[azette,  and  the  question,  therefore, 
is.  Was  it  ultra  vires  of  the  Commissioners 
to  have  issued  that  notice,  and  is  the  regu- 
lation which  sanctioned  the  Commissioners 
doing  that  in  itself  ultra  vires  so  as  to  make 
the  notice  of  none  effect  1  Now,  when  we 
look  at  these  rules  which  have  been  before 
Parliament,  I  really  think  it  would  be 
pressing  technical  points  to  an  absurdity  if 
we  were  to  adopt  this  suggestion,  it  is 
perfectly  plain  that,  dealing  with  this  matter, 
the  circumstances  from  day  to  day  are  not 
the  same,  the  conditions  vary  in  the  season, 
the  conditions  vary  with  public  events,  and 
the  conditions  vary  with  the  necessity  of 
allowing  the  public  to  have  the  fullest 
enjoyment  of  the  parks  subject  to  proper 
regulations,  and  in  consequence  one  looks 
at  these  rules  bearing  that  fact  in  mind. 
Although  Mr.  Avory,  on  behalf  of  his 
particular  client,  has  fastened  naturally 
and  properly  on  the  particular  one  to 
which  he  objects,  it  really  is  an  objec- 
tion which,  if  it  is  applied  at  all,  goes  to 
the  root  of  these  reflations  having  been 
sanctioned  at  all.  It  is  important  we  should 
just  look  at  it.  If  one  looks  at  No.  3  it 
says :  '*  Carriages  and  horses  are  to  enter 
and  leave  the  mrk  by  the  gates  according 
to  the  notices  affixed  thereon."  Now  there  is 
nothing  that  is  more  important,  and  that  has 
been  more  the  subject  of  controversy,  than  at 
what  gates  you  should  be  allowed  to  drive 
in  and  out  of  the  park,  therefore  the  parti- 
cular gates  which  are  known  are  not  deter- 
mined by  the  regulation  itself,  but  by  notices 
affixed  thereon.  Then,  "drivers  of  all 
vehicles  must  conform  to  such  orders  for 
the  regulation  of  the  traffic  as  may  be  given 
by  the  park  keepers,  or  published  by  notice 
exhibited  in  the  parks.^'  I  will  take  it  as 
Mr.  Avory  said  with  rejgard  to  the  orders 
given  by  park  keepers,  it  is  something  that 
may  arise  on  the  spur  of  the  moment — some 
accident  or  some  particular  crowd— but 
"published  by  notice  exhibited  in  the 
parks"  must  mean  something  that  is  to 
apply  as  long  as  the  notice  is  in  force. 
Tlien  the  Commissioners  have  power  to 
clase  Constitution  Hill.  I  am  not  speaking 
of  the  time  when  his  Majesty  is  in  resi- 
dence, but  they  have  power  to  close  Con- 
stitution Hill  when  they  think  it  right  to 
do  so.  Then  comes  the  regulation  objected 
to:  "  Cars  propelled  or  drawn  by  mechanical 
means  shall  only  be  admitted  subject  to 
such  regulations  as  may  from  time  to  time 
be  framed  by  the  CJommissioners  of  his 
Majesty's  Works  and  Public  Buildings,  and 

fublished  by  notice  exhibited  in  the  parks." 
cannot  conceive  why,  if  it  is  right  toallow^T/> 
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notices  to  affect  the  gates,  and  to  affect  the 
way  in  which  traffic  shall  go.  they  shall  not 
also  affect  the  control  of  such  a  vehicle  as  a 
motor  car.  Regulation  9  is  :  '^  Bath  chairs 
and  perambulators  are  not  allowed  on  any 
paths  where  they  are  prohibited  by  notice." 
That  is,  a  very  thorny  subject,  as  some  who 
have  had  to  do  with  the  parks  know.  Then 
*'  no  chairs  or  other  seats  may  be  placed  for 
hire  except  with  the  licence  of  the  Commis- 
sioners 01  his  Majesty's  Works  and  Public 
Buildings,  and  subject  to  the  terms  and 
conditions  of  such  licence."  That  is  abso- 
lutely and  entirely,  of  course,  in  the  control 
of  the  Commissioners.  Then  "  no  perform- 
ance or  representation,  either  spoken  or  in 
dumb  show,  shall  be  given  in  any  part  of 
the  ^ks  unless  bv  permission  of  the  Com- 
missioners of  his  Majest/s  Works  and  Public 
Buildings."  Then  there  is  a  further  one, 
Reguhktion  18 :  "No  one  shall  go  on  the 
ice  when  this  is  prohibited  by  notice,  or  on 
any  part  thereof  enclosed  by  the  Commis- 
sioners, except  in  accordance  with  such 
r^nil&tions  as  may  from  time  to  time  be 
made  by  the  Commissioners  in  respect  of 
the  part  so  enclosed."  All  those  powers 
dealing  wiUi  private  matters  and  public 
matters,  and  matters  of  wider  public  im- 
portance, in  my  judgment,  than  the  particular 
way  in  which  a  motor  car  shall  go,  have 
been  allowed  by  Parliament  to  be— not 
delegated  in  any  improper  sense,  but  to  be 
controlled  by  the  Commissioners,  because, 
as  my  brother  Ridley  pointed  out,  a  detail 
of  this  kind  cannot  be  worked  out  unless 
there  are  some  such  powers.  Therefore  the 
objection  is  not  an  objection  to  the  regula- 
tions because  this  particular  part  of  clause  4 
has  been  inserted  when  it  ought  not  to  have 
been  inserted,  it  is  an  objection  taken  by 
people  who  object  to  that  particular  refla- 
tion for  the  purpose  of  saying  that  it  is 
ultra  vire$  when  there  are  a  number  of  other 
rules  and  reflations  which  are  open  to  the 
same  objection.  I  for  my  part,  if  it  Ls  a 
reasonable  and  proper  matter,  should  be 
very  slow  to  say  that,  where  Parliament  has 
given  its  sanction,  and  there  has  been  the 
protection  of  objection  by  Parliamentary 
representatives  to  these  rules  if  they  are 
objected  to,  it  could  be  said  that  a  particular 
matter  may  be  picked  out  and  said  to  be 
ultra  vtres  because  it  happens  to  be  the 
particular  thing  which  some  person  objects 
to.  Now,  no  suggestion  ia  made  that  the 
regulation  or  notice  published  is  unreason- 
able, or  is  improper  in  itself,  or  goes 
beyond  what  might  have  been  written 
out  at  large  in  the  Statutory  Rules  and 
Orders.     Therefore  it  seems  to  jme  that 
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the  objection  that  rule  4,  which  sanctioned 
the  Commissioners  making  the  r^^ilAtion 
for  motor  cars,  is  ultra  vires,  is  not  a  good 
one.  Then  with  regard  to  the  last  point 
taken  that  the  regulation  with  re^ra  to 
speed  was  not  itself  published,  that  is  only 
another  form  of  taking  the  same  point  over 
again,  because  the  Statutory  Rules  appear- 
ing on  the  white  paper  were  published,  and 
they  contain  the  delegations  of  control  to 
which  I  have  already  referred.  Then  with 
regard  to  the  other  point  which  Mr.  Avory 
took  with  reference  to  s.  9  of  the  Motor  Car 
Act,  there  being  a  power  to  limit  speed  by 
reflation  of  tne  Local  Government  Board 
with  a  view  to  the  safety  of  the  public,  and 
8.  20,  which  said  that  the  Act  should  apply 
in  the  case  of  a  roadway  to  which  the  public 
were  permitted  access,  it  is  said  some  ami- 
ment  may  be  deduced  from  the  fact  that 
people  have  been  convicted  under  the 
Motor  Car  Act  of  going  too  fast  in  the 
park.  I  do  not  know  whether  they  have  or 
not,  and  I  do  not  express  any  opinion 
whether  they  may  or  may  not  be  so  con- 
victed. All  I  say  is  that  it  has  nothing  to 
do  with  the  point  before  us.  It  is  not  a 
question  whether  it  may  be  an  offence  under 
another  statute,  but  whether  the  regulation 
that  it  may  be  made  the  subject  of  proceed- 
ings if  broken  is  ultra  vires.  I  am  clear 
proceedings  were  properly  taken  under  s.  4, 
and  I  am  of  opinion  that  the  regulation 
sanctioned  on  April  28th,  1904,  and  Uid 
before  Parliament,  was  a  perfectly  good 
regulation,  and  that  this  conviction  should 
be  affirmed. 

Kennedy.  J.— I  am  entirely  of  the  same 
opinion,  and  wish  to  add  nothing  to  what 
ray  lord  has  said. 

Ridley,  J. — I  am  of  the  same  opinion 
also,  and  I  do  not  think  I  can  usefully  add 
anything  to  what  my  lord  has  said. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Firth  h  Co. 
Solicitor  for  the  respondent :  Solicitor  to 
the  Treasury. 
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PROBATE   DIVISION. 


Angtut  9, 1905. 

(Before  Qobbll  Babnes^.,  and  Bargbave 
Dbane,  J.,  sitting  as  a  Divisional  Court.) 

Edwabds  v.  Edwabds. 

Husband  and  wife— Summary  Jurisdiction 
(Married  Women)  Act,  1895— Parties 
living  separate  under  a  verbal  agree- 
ment—Husband making  an  allowance 
thereunder  to  the  wife— Connubial  re- 
lations continuing  during  separation- 
Husband's  refusiil  to  continue  allow- 
ance on  ground  of  alleged  misconduct 
of  wife — Desertion. 

Husband  and  wife  verbally  agreed  to  live 
apart  from  each  other y  and  the  husband 
a^eed  to  pay  a  weekly  sum  for  the 
vnf£s  maintenance.  Acts  of  connu- 
bial intercourse  continued  during  the 
time  they  lived  apart.  The  husband  on 
the  ffroundy  cm  he  alleged,  that,  whilst 
so  living  apart,  the  wife  had  committed 
adultery,  refuwd  to  continue  the  weekly 
allowance. 

Held,  that,  under  the  circumstances,  there 
was  evidence  of  desertion. 

Rowell  V.  Rowell  [1900],  I  Q.  B.  9,  dis- 
tinguished. 

The  facts  of  the  case  were  as  follows  : 

Maud  Marion  Edwards,  the  appellant,  was 
married  to  William  Edward  Edwards,  the  re- 
spondent, on  November  23rd,  1897,and  there 
was  one  cnild  of  the  marriage.  In  November, 
1903, they  had  separated  undera  verbal  agree- 
ment, the  respondent  agreeing  to  pay  148. 
weekly  to  the  appellant,  and  also  to  allow 
her  to  take  part  of  the  furniture  of  the 
home.    On  May  24th,  1905,  the  appelbint 

glie  wife)  took  out  a  summons  at  the  West 
am  Police  Court  for  desertion  a^inst  her 
husband  on  the  ^und  that  he  had  **  de- 
serted" her  on  May  23rd  by  refusing  to 
continue  the  allowance.  After  several  ad- 
journments the  summons  was  eventually 
neard  on  July  13th  by  Mr.  Qillespie,  who, 
after  hearing  the  appellant  and  her  one 
witness,  dismissed  the  complaint  without 
calling  upon  the  husband  to  give  his  evi- 
dence. 
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'  At  the  hearing  before  the  magistrate,  the 
appellant  gave  evidence  in  chief  that  from 
shortly  after  November,  1903,  the  date  of 
the  separation,  down  to  April  20th,  1905, 
connubial  relations  had  existed  between 
her  and  her  husband.  That  from  May, 
1905,  the  allowance  of  148.  had  ceased, 
although  during  that  month  she  had  re- 
ceived two  sums  of  Is.  and  4s.  from  her 
husband.  That  on  Mav  23rd  he  had  refased 
any  longer  to  support  her,  and  that  he  had 
said  :  "  Go  to  the  magistrate  ;  if  not,  go  on 
the  streets."  In  cross-examination  the  wife 
denied  that  she  was  a  drunkard,  or  that  she 
had,  on  April  24th,  1905,  come  home  the 
worse  for  drink,  or  that  there  was  a  man  in 
her  lodgings,  and  that  the  landlady  had 
given  her  notice  to  leave  on  that  account. 
She  denied  that  she  had  been  to  a  stable 
with  a  man  on  May  1st,  1905,  and  that  on 
coming  out  she  had  said  to  the  man,  "  this 
is  my  husband";  but  she  did  admit  that 
the  husband  had  struck  her  on  that  occasion. 
She  denied  that  her  husband  had  charged 
her  then  with  misconduct,  but  admitted 
that,  with  the  exception  of  the  trifling  sums 
above  mentioned,  tne  allowance  ceased  from 
that  date.  She  was  not  cross-examined  as 
to  her  statement  that  connubial  relations 
had  existed  down  to  April  20th,  1905.  Her 
one  witness  failed  to  corroborate  her  state- 
ment that  her  husband  had  told  her  on 
May  23rd  to  go  on  the  streets ;  but  said 
that  the  husband  expressed  his  willingness 
to  maintain  the  child  but  not  his  wife. 

The  learned  magistrate,  without  calling 
upon  the  husband,  who  was  in  court,  to  give 
any  evidence,  dismissed  the  complaint,  on 
the  authority  of  Rowell  v.  Rowell,  supra, 
that  no  desertion  was  proved,  there  being 
in  existence  a  verbal  agreement  to  live 
apart  by  mutual  consent ;  and  also  found, 
as  a  fact,  on  the  evidence  before  him,  that 
no  case  of  desertion  was  made  out. 

On  appeal : 

W.  0.  Willis  (C.  E.  Jones  with  him),  for 
the  appellant.— No  evidence  was  called  at 
the  police  court  to  rebut  the  wife's  evidence 
that  connubial  relations  existed  between 
the  parties  during  the  separation  ;  her  evi- 
dence therefore  stands,  and  brings  this  case 
within  Snape  v.  Snape,  64  J.  P.  793 : 
17  T.  L.  R.  19,  and  as  the  husband  refused 
to  continue  the  allowance  he  has  deserted 
her.  There  never  was  a  real  separation ; 
there  was  only  a  mere  residence  a;P&rt  with 
continuing  conjugal  relations.  Ttiat  state 
of  things  being  altered  by  the  husband 
amounts  to  desertion  under  the  Act.  In 
Rowell  V.  Rowell,  supra,  a  husband  entered^!  ^ 
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into  a  deed  of  separatioD,  under  which  he 
covenanted  to  pay  a  weekly  sum  to  the 
wife  during  their  joint  lives,  if  tiiey  should 
so  long  live  separate  from  one  another. 
While  they  were  living  apart  acts  of  con- 
nubial intercourse  took  place.  In  an  action 
by  the  wife  to  recover  arrears  of  payment, 
due  under  the  deed,  it  was  held  by  the 
Court  of  Appeal  that  the  fact  that  inter- 
course had  taken  place  was  not  of  itself 
conclusive  evidence  that  the  separation  had 
come  to  an  end  so  as  to  make  the  deed  of 
no  effect. 

The  President.— Those  acts  did  not 
put  an  end  to  the  covenants  in  the  deed  of 
separation,  but  they  did  put  an  end  to  "  the 
separation"  as  it  is  understood  in  this 
court. 

Armstrong  White  {Harvey  Murphy  with 
him),  for  the  respondent.  —  The  whole 
question  is  primarily  one  of  fact.  The 
learned  magistrate  has  ^reat  experience  in 
cases  of  this  kind,  and,  having  seen  the 
witnesses  and  observed  their  demeanor,  he 
decided  the  case  without  even  calling  on 
the  husband  to  tender  evidence.  The 
absence  of  his  evidence  from  the  note  is  a 
point  in  his  favour,  for  it  shows  the  effect 
on  the  magistrate's  mind  of  the  wife's 
evidence.  The  husband  had  accused  the 
wife  of  misconduct ;  that  suggestion  is  dis- 
closed in  the  cross-examination. 

The  President.— Does  the  husband  deny 
that  acts  of  marital  intercourse  did  take 
place  during  the  separation  ? 

Armstrong  White,— 1  am  instructed  that 
he  does  so  most  emphatically. 

The  President.— It  is  a  pity  that  the 
husband's  denial  is  not  upon  the  notes. 
The  magistrate  had  no  right  to  reject 
evidence  on  the  point  of  connubial  relations 
without  first  hearing  the  husband. 

Armstrona  White,— It  is  clear  from  the 
course  that  he  took  that  he  disbelieved  the 
wife. 

The  President.— He  only  thought  that 
there  was  no  evidence  of  desertion.  The 
case  must  go  back  to  the  magistrate.  The 
wife  to  be  allowed  the  costs  of  her  appeal. 

Bargrave  Deane,  J.- 1  agree. 

Judgment  (iccordvngly. 

Solicitor  for  appellant:  C.  C.  Sharman, 
Stratford. 

Solicitor  for  respondent :  F.  A.  S.  Stern, 
Stratford. 
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Poor  rate  —  Assessment  —  Machinery  — 
Machinery  used  in  connection  with 
hereditament,  but  not  fixed  to  the 
freehold— Machinery  to  be  taken  into 
consideration  —  Value  of  premises 
enhanced. 

In  assessing  the  rateable  value  of  premises 
u^d  as  engineering  works,  the  value  of 
the  user  of  machinery  placed  ujxm  the 
premises  by  the  tenant  for  the  purpose 
of  making  the  premises  fit  as  premises 
for  the  purpose  of  such  works  is  to  be 
taken  into  a^ccount  as  enhancing  the 
value  of  the  hereditament,  although 
such  machinery  is  not  affixed  to  the 
freehold  so  as  to  become  part  thereof 

Tyne  Boiler  Works  Co.  v.  Longbenton 
Overseers  (1886),  18  Q.  B,  D,  81  ; 
51  J,  P,  420,  followed. 


Decision   of  Dividonal    Court    {reported 
69  J,  P,  273)  affirmed. 


Appeal  by  the  appeUant  from  the  deci- 
sion of  the  High  Court  of  Justice,  King's 
Bench  Division  (Alverstone,  L.C.J..  Ken- 
nedy and  Ridley,  JJ.),  upon  the  following 
special  case  stated  by  the  Recorder  for  the 
city  of  Leeds  upon  an  appeal  against  a  poor 
rate  for  the  township  of  Hunslet,  in  the 
Hunslet  Union,  in  the  said  city^  heard  and 
determined  at  the  quarter  sessions  of  the 
peace  ...  in  and  for  the  said  city, 
when  the  said  anpeal  was  allowed,  and  the 
rate  was  amenaed  in  manner  hereinafter 
appearing,  subject  to  the  following  special 
case : 

1.  The  appellant  is  the  occupier  of  certain 
premises  known  as  the  "Standard  Works,* 
where  he  carries  on  the  business  of  a  general 
jobbing  engineer.  The  following  is  a  copy 
of  so  much  of  the  rate  appealed  a^inst 
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(which  was  made  and  allowed  on  the  3rd 
October,  1903),  as  relates  to  the  said  pre- 
mises: 


Rateable 

Value  of 

Buildings,  etc. 

£     «.     d, 
45    0     0 

Gross 

Estimated 

Rental. 

£     ».    d. 
67    0     0 

li 

i 

li 

1 

Engineering 

works,  and 

the  land, 

buildings, 

machinery, 

and 

fixed  plant 

connected 

therewith. 

i 

O 

B.  Greaves 
and  Sons 
and 

Thomas 
Klrby. 

f 

Thomas 
Klrby. 

^         1        § 

Before  the  making  of  the  said  rate  the 
appellant  was  assessed  in  respect  of  the 
said  premises  at  £29  as  the  gross  estimated 
rental,  and  £22  as  the  rateable  value. 

2.  The  premises  consist  of  an  office,  a 
model  room,  a  fitting  shop,  a  machine  shop, 
a  store  and  engine  room,  a  shed  and  a  yard ; 
all  of  which,  except  the  office,  model  room 
and  store,  contain  machinery.  Some  of  the 
said  machinery,  such  as  a  horizontal  steam 
engine,  shafting,  pulleys,  steam  pipine,  etc., 
admittedly  forms  part  of  the  freehold.  In 
addition  to  the  above  there  are  a  number 
of  machines  which  form  no  part  of  the 
freehold,  and  which  have  been  placed 
thereon  by  the  tenant  or  his  predecessor  in 
title  for  the  purpose  of  making,  and  which 
do  make^  the  premises  fit  as  premises  for 
the  particular  purpose  for  which  they  are 
used.  The  general  character  of  these 
machines  is  shown  in  the  Schedule  attached 
to  this  case,  and  it  was  admitted  or  proved 
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to  my  satisfaction  that,  with  one  or  two 
trifling  exceptions,  these  machines  were  not 
affixed  to  the  freehold,  but  merely  secured 
to  the  fixed  shafting  by  belting  in  order  to 
enable  the  machines  to  be  worked  by  the 
tenant  whose  property  they  were.  It  was. 
for  the  purposes  of  the  argument,  admittea 
by  counsel  on  both  sides,  that  the  machinery 
set  out  in  the  Schedule  was  tenant's  machi- 
nery within  the  meaning  of  the  Tyne  Boiler 
case  {Tyne  Boiler  Works  Co.  v.  Longbenton 
Overseers  (1886),  18  Q.  B.  D.  81 ;  51  J.  P. 
420). 

3.  On  December  31st,  1891,  the  appellant, 
who  had  been  in  occupation  of  the  premises 
since  the  year  1878^  entered  into  an  agree- 
ment with  Benjamin  Greaves,  the  owner  of 
the  said  premises,  to  take  the  premises  on 
lease  for  a  term  of  five  yean?,  from  October 
Ist,  1891,  at  a  rent  of  £26  per  annum,  the 
appellant  covenanting  to  pay  all  rates  and 
taxes,  except  landlord's  property  tax,  and 
the  lessor  to  keep  the  premises  in  good 
tenantable  repciir. 

Since  the  expiration  of  the  said  term  the 
appellant  has  continued  to  occupy,  and  now 
occupies,  the  premises  as  a  tenant  from  year 
to  year  upon  terms  similar  to  those  con- 
tained in  the  said  agreement  A  copy  of 
the  said  agreement  is  hereunto  annexed, 
and  is  to  be  deemed  to  be  part  of  this  case. 

4.  The  appellant  contended : 

(1)  That  in  valuing  the  premises  the 
value  of  the  user  of  the  machinery  other 
than  that  which  forms  part  of  the  freehold 
ought  not  to  be  considered. 

(2)  That  the  said  machinery  ought  only 
to  be  taken  into  account  so  far  as  its 
presence 

(a)  Affords  proof  that  the  premises  are  fit 
for  the  purpose  of  the  business  carried  on 
therein  :  and 

(b)  Would  be  likely  to  induce  a  tenant  to 
give  a  higher  rent  for  the  premises  than  he 
would  give  if  the  said  machinery  were  not 
upon  the  premises. 

(3)  That  to  rate  the  premises  upon  the 
principle  contended  for  by  the  respondents 
would  be  to  put  an  assessment  on  machinery 
other  than  that  which  forms  part  of  the 
freehold,  which  is  wronc,  because  the  said 
machinery  is  not  part  of  the  rateable  here- 
ditament 

(4)  That  machinery  of  the  class  to  which 
the  said  machines  belong,  if  it  were  not 
upon  the  premises  when  a  letting  took  place 
would  be  brought  and  put  upon  the  pre- 
mises by  tiie  tenant  to  whom  the  pre- 
mises were  let  and  not  by  the  landlord  who 

let  tie  premises,  and  that  therefoE©>,it  is       j 
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wrong  to  include  the  value  of  the  machinery 
in  the  annual  rent  which  such  tenant  would 
pay  to  such  landlord. 

6.  The  respondents  contended  that  in 
inquiring  wmit  was  the  Rross  estimated 
rental  and  the  rateable  value  the  basis  of 
the  problem  was  to  ascertain  what  was  the 
rent  which  a  hypothetical  tenant  would 
give  for  the  premises  equipped  with  the 
scheduled  macnines,  and  including  the  right 
to  the  use  of  such  machines,  and  that  in 
ascertaining  such  rent  the  value  of  the  user 
of  the  said  machines  must  be  taken  into 
account  as  enhancing  the  rental  value  of 
the  freehold.  It  was  upon  this  principle 
that  the  rateable  value  appealed  against 
had  been  assessed. 

6.  I  held  that  in  inquiring  what  was  the 
gross  estimated  rental  and  the  rateable 
value  the  basis  of  the  problem  was  to  ascer- 
tain what  a  hypothetical  tenant  would  give 
for  the  engineering  works  as  a  combination 
of  land,  building,  and  scheduled  machines 
on  a  demise  which  included  the  right  to  use 
the  scheduled  machines— that  is  to  say,  on 
the  assumption  that  the  hypothetical  tenant 
would  get,  as  part  of  the  consideration  for 
his  hjrpotnetical  rent,  the  ri^ht  to  use  such 
machines  upon  the  premises  during  his 
tenancy,  and  that  in  this  way  the  scheduled 
machines  were  properly  being  taken  into 
account  as  enhancing  the  rental  and  rateable 
value  of  the  freehold. 

I  also  held  that  the  value  of  the  user  of 
the  machinery  is  not  necessarily  to  be 
arrived  at  by  taking  the  cost  or  value  of 
the  machinery  and  putting  a  percentage  on 
such  value  as  was  done  by  the  respondents' 
valuers. 

7.  A  copy  of  ray  judgment  is  annexed  to 
and  is  to  be  t-aken  as  forming  part  of  this 
case. 

8.  The  question  for  the  opinion  of  the 
court  is  whether  I  was  right  in  law  in  my 
decision  as  stated  in  paragraph  6. 

9.  On  the  question  of  amount.  I  reduced 
the  assessment  of  the  premises  to  £46  as 
the  gross  estimated  rental,  and  £31  as  the 
rateable  value.  If  the  answer  to  the  ques- 
tion of  law  is  in  the  affirmative,  that  assess- 
ment is  to  stand.  If  the  answer  is  in  the 
negative,  and  the  principle  contended  for 
by  the  appellant  as  stated  in  paragraph  4 
(1)  and  (2)  of  this  case  is  correct,  the  assess- 
ment is  to  be  reduced  to  £39  as  the  gross 
estimated  rental,  and  £26  as  the  rateable 
value. 

If  the  court  hold  that  neither  the  prin- 
ciple of  my  decisions  as  stated  in  para- 
graph 6,  nor  the  principles  contended  for 
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by  the  appellant  as  stated  in  paragraph  4 
(1)  and  (2)  of  this  case  are  correct,  the  court 
IS  to  make  such  other  order  herein  as  it 
shall  deem  fit. 


(Signed)    E, 


TiNDAL  Atkinson 
Recorder. 


The  Divisional  Court  affirmed  the  deci- 
sion of  the  recorder. 

Balfour  Broume,  K.C.,  and  Ryde  {E.  0. 
Simpson  with  them),  for  the  appellant — 
The  value  of  the  right  to  use  the  machinery 
ou^ht  not  to  be  taken  into  consideration  in 
arriving  at  the  rateable  value  of  these 
premises.  This  machinery  is  not  fixed  to 
the  freehold,  but  is  in  the  same  category  as 
furniture.  The  tenant  pays  rent  for  the  use 
of  the  land  and  buildings  and  not  for  the 
use  of  the  machinery.  It  is  true  that  the 
suitability  of  the  premises  for  a  particular 

Eurpose  may  be  taken  into  consideration, 
ut  that  is  an  element  in  the  value  of  the 
hereditament.  It  might  also  be  that  a 
tenant  would  be  willing  to  give  a  higher 
rent  because  the  machinery  he  wanted 
being  on  ^e-  premises  he  could  purchase  it 
where  it  stood  and  thus  save  the  expense  of 
moving  it  or  because  he  could  purchase 
machinery  near  at  hand  ;  but  that  again  is 
a  matter  affecting  the  rent  he  would  give 
for  the  premises.  Here  the  recorder  nas 
included  a  sum  in  respect  of  the  user  of  the 
machinery,  and  has  therefore  rated  the 
machinery  as  well  as  the  premises.  He  has 
decided  the  case  upon  tne  basis  that  the 
tenant  gets  the  use  of  the  machinery  as  well 
as  of  the  premises  in  return  for  the  rent, 
without  paying  for  the  former.  But  the 
machinery  was  purchased  by  the  appellant 
and  placed  upon  the  premises  by  him.  The 
presence  of  machinery  does  not  increase  the 
rateable  value  of  premises  unless  it  increases 
the  rent.  All  tnat  can  be  considered  is 
what  passes  on  the  hypothetical  demise,  and 
this  machinery  not  being  fixed  to  the  free- 
hold would  not  pass.  It  was  held  in  the 
case  of  Tyne  Boiler  Works  Co.  v.  Long- 
benton  Overseers^  suprti,  that  the  fact  that 
machinery  was  on  the  premises  was  to  be 
ta^en  into  consideration  in  arriving  at  the 
rateable  value,  but  that  the  machinery  was 
hot  to  be  rated.  Rating  and  taking  into 
consideration  are  two  different  tlungs,  and 
taking  into  consideration  cannot  mean 
taking  the  letting  value  of  the  machinery, 
because  there  is  no  difference  between  doing 
that  and  rating  the  machinery.  In  this 
case,  therefore,  tne  recorder  has  gone  beyond 
that  decision,  because  he  has  takeii    thd     t 
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letting  value  of  the  machinery  and  has 
therefore  rated  it.  He  has  taken  the 
capital  value  of  the  machinery  instead  of 
the  capital  value  of  the  saving  to  the  tenant 
by  reason  of  being  able  to  purchase  the 
machinery  on  the  premises.  [They  also 
referred  to  the  following  cases :  Gifford  v. 
Chard  Union  (1890),  63  L.  T.  249 ;  Chidley  v. 
West  Ham  Overseers  (1874),  32  L.  T.  486 ; 
B.  V.  Ilfilstead  Overseers  (1867),  32  J.  P.  118  ; 
B.  V.  Lee  (1866),  L.  R.  1  Q.  B.  241 ;  B,  v. 
Haslam  (1851),  17  Q.  B.  220 ;  B,  v.  Liver- 
pool Exchange  Proprietoj-s  (1834),  1  A.  <k  E. 
465;  and  Crockett  v.  Northan^jton  Assess- 
ment Committee  (1903),  72  L.  J.  K.  B.  320.] 

Scott-Fox^    KC,   and    Jeeves^    for    the 
respondents,  were  not  called  upon  to  argue. 

Collins,  M.R.— This  is  an  appeal  from 
the  decision  of  the  Divisional  Court  on  a 
special  case  stated  by  the  recorder  of  Leeds, 
and  the  question  which  arises  is  as  to  the 
principle  upon  which  certain  premises,  in 
which  there  is  machinery,  ought  to  be  rated. 
It  seems  to  me  that  the  case  is  concluded, 
as  the  court  below  thought  it  was,  by  the 
decision  in  the  case  of  Tyne  Boiler  Works 
Co,  V.  Longbenton  Overseers,  supra,  which 
was  a  decision  of  this  court,  and  is  therefore 
binding  upon  us.  Now,  the  learned  recorder 
has  in  this  special  case  defined  for  us  the 
exact  point  which  came  up  for  discussion  ; 
and  he  has  formulated  nis  own  view  in 
paragraph  6.  [The  Master  op  the  Rolls 
read  the  paragraph,  sujyra,']  Now,  that  is 
what  the  learned  judge  has  formulated  as 
his  view  of  the  matter ;  and  he  has  arrived 
at  that  conclusion  after  hearing  the  rival 
contentions  of  the  parties,  which  are  also 
set  out  in  the  case.  [The  Master  of  the 
Rolls  read  paragraphs  4  and  5,  supra,'] 
The  point  in  conflict  between  them  appar- 
ently is,  principally,  if  not  exclusively, 
whether  anv  account  ought  to  be  taken  or 
the  user  of  the  machines,  apart  from  the 
fact  that  the  machines  are  there.  The 
appellant  contends  that  the  user  of  the 
machinerv  should  not  be  taken  into  account, 
though  the  fact  that  it  is  on  the  premises 
should  be  taken  into  account  It  seems  to 
me  that,  as  I  have  said,  this  case  is  really 
decided  by  the  case  of  Tyne  Boiler  Works 
Co.  V.  Longbenton  Overseers,  supra^  and 
I  think  there  are  one  or  two  considera- 
tions which  arc  conclusive  upon  that  point. 
Although  that  is  the  leading  case  on  the 
subject,  it  was  not  the  first  case  in  which 
the  principle  there  laid  down  was  adopted. 
In  point  of  fact  it  is  really  the  last  of  a  long 
senes  of  cases  which  go  back  certainly  as 


69  J.  P.  846. 

far  as  the  decision  of  Patteson,  J.,  in  B,  v. 
ffaslam,  supra,  which   was  citea  by  the 
learned  recorder  in  this  case.    In  order  to 
see  what  the  case  of  Tyne  Boiler  Works 
Co.  V.  Longbenton  Overseers,  supra,  really 
has  decided,  I  think  it  b  necessa^  to  follow 
the  process  of  evolution  by  which,  starting 
with  the  obligation  to  rate  a  hereditament 
the  courts  have  ultimately  come  to  include 
in  the  calculation  a  possible  accession  of 
value  to  a  hereditament  by  somethinj^  which 
is  not,  in  point  of  fact^  the  hereditament 
itself.    That  extension  is,  it  seems  to  me, 
one  that  has  been  created  by  the  decisions 
of  the  judges,  because  the  statute  itself,  as 
Mr.  Byde  has  pointed  out  to  us,  deals  with 
*'  houses  and  landsJ^  and  in  the  later  Act 
"  hereditaments.''   Therefore  nothing  that  is 
not  a  hereditament  is  the  subject-matter  of 
a  rate.    Those  are  the  words  of  the  statute, 
and  that  was  the  principle  which  the  courts 
acted  upon,  at   all   events,  after   it   was 
declared  that  certain  chattels  were  not  made 
rateable.    Still  they  did  bv  degrees  give  an 
extension  to  that  principle  by   including 
things,    such   as    machinery,    which    were 
themselves  chattels,  in  the   consideration 
whether  or  not  the  rateable  value   of   a 
hereditament  was  enhanced  by  reason  of 
the  existence  of  the  chattels   in   such  a 
position  as  to  be  capable  of  being  used  with 
and  for  the  purpases  for  which  the  heredita- 
ment was  itself  used.    When  one  examines 
the  judgment  of  the  Master  op  the  Rolls 
in  the  case  of  Tyne  Boiler  Works  Co,  v. 
Longbenton  Overseers,  supra,  one  finds  that 
he  was  dealing  with  machinery  which,  in 
point  of  fact,  was  not  fixed  to  the  freehold, 
in  the  sense  that  it  became  part  of  the  free- 
hold, in  strict  point  of  law.    He  was  dealing 
with  machinery  which  was,  in  point  of  fact, 
chattels,  and  some  part  of  which  was  what 
we  may  call  absolutely  loose   machinery, 
such  as  Mr.  Balfour  Browne  mentioned  by 
way  of  illustration — tools,  or  the  hammer 
which  a  blacksmith  uses,  as  distinguished 
from  the  anvil ;  and  the  Master  of  the 
Rolls,  in  applying  the  principle  that  he 
applied  in  that  3ase,  began  by  drawing  the 
distinction  between  what  are  purel>[  and 
simply  movable  chattels,  and   machinery, 
which  is  more  or  less  stable,  either  attached 
so  as  to  be,  though  attached,  capable  of 
beinff  removed,  or  resting  simply  by  its  own 
weight.     But  the  class  of  machinery   to 
which     he     limited     the     principle     was 
machinery  which,  he   laboured   to   show, 
was  used  in  such  a  manner  as  to  give  the 
inference  that  it  was  intended  to  be  per-       ^ 
manent,  and  was  really  necessary  (ji^  thejQ[g 
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use  of  the  premises.  He  went  through  a 
series  of  cases,  beginning  with  the  case  of 
B.  y.  Hadam,  suvnij  and  pointed  out  the 
various  thines  which  were  chattels  in  the 
legal  point  of  view,  but  were  used  as  part  of 
the  premises  in  the  sense  that  they  were 
put  upon  the  premises  for  the  use  of  the 
premises  for  the  particular  purpose  for 
which  the  premises  themselves  were  being 
used.  He  pointed  out  that  things  of  that 
kind,  although  they  were  chattels,  would 
still  be  taken  into  consideration  in  the 
question  of  ratine  as  enhancing  the  rateable 
value  of  the  hereditament  itself.  He  pointed 
out  that,  though  in  many  of  the  earlier  cases 
there  had  been  an  actual  phvsical  attach- 
ment, that  was  not  an  essential  condition  of 
the  machinery  being  taken  into  considera- 
tion as  enhancing  the  value.  It  may  be 
that  he  extended  the  principle  of  the  earlier 
cases  slightly,  though  I  am  not  sure  that  he 
did^  in  embracing  in  the  class  of  machinery 
which  he  thought  could  be  treated  as  en- 
hancing the  rateable  value  of  the  heredita- 
ment^ machinery  which  was  in  no  sense 
attached  at  all — machinery  capable  of  being 
removed  without  breaking  any  attachment 
but  machinery  which  he  described  in  differ- 
ent phrases,  all  of  which  implied  the  per- 
manency of  that  machinery  in  its  place  for 
the  carrying  out  of  the  purposes  for  which 
the  hereditament  itself  was  used.  I  take 
the  passage  at  the  top  of  p.  92  (18  Q.  B.  D.) 
as  formulating  the  principle  which  he 
adopted.  He  said :  "  I  believe  the  rule 
reall)r  to  be  that  things  which  are  on  the 
premises  to  be  rated,  and  which  are  there 
for  the  purpose  of  making,  and  which  make, 
the  premises  fit  as  premises  for  the  par- 
ticular purpose  for  which  they  are  used,  are 
to  be  taKen  into  account  in  ascertaining  the 
rateable  value  of  such  premises.  Of  course 
it  is  not  all  things  on  the  premises,  or  that 
are  used  on  the  premises,  which  are  to  be 
taken  into  account;  but  things  which  are 
there  for  the  purpose  of  making,  and  which 
do  make,  them  fit  as  premises  for  tne  particular 
purpose  for  which  tney  are  used.  It  seems  to 
me  that  when  things  are  brought  into  that 
category  they  woula  pass  by  a  demise  of  the 
premises  as  such  as  oetween  landlord  and 
tenant- and  that  so  the  test  proposed  by 
Lush,  J.,  and  that  which  I  propose,  become 
in  substance  identical.  Taking  that  to  be 
the  proper  test,  and  applying  it  to  the 
Question  in  this  case,  I  snomd  say  in  accor- 
dance with  the  opinion  of  Patteson,  J."— 
(that  is  in  if.  V.  Haslam,  suprOy  the  case  I 
have  referred  to)—"  with  re^rd  to  each  of 
the  articles  in  question,  that  it  is  immaterial 
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to  inquire  whether  they  are  or  are  not 
physically  annexed  to  the  freehold,  and  that 
they,  all  of  them,  come  within  the  rule  as  I 
have  expressed  it.  They  are  all  on  the 
premises  for  the  purpose  of  making,  and 
they  do  make  them,  fit  as  premises  for  the 
purpose  for  which  tney  are  used,  and,  there- 
fore, in  arriving  at  the  rateable  value  of 
such  premises  they  must  be  taken  into 
account."  Then  Lindley,  L.J.,  gave  judg- 
ment emphasising  the  same  statement.  He 
said :  "  Nothing  is  included,  so  far  as  I 
understand  the  nature  of  the  machinery, 
which  would  be  mere  loose  machinery,  and 
which  would  not  pass  to  a  tenant  to  whom 
the  works  were  demised."  And  Lopes,  L. J., 
summing  up  the  matter,  as  he  very  often 
did  when  he  was  third  judge  in  this  court, 
put  it  thus.  He  said :  "  But  then  there  are 
thin^  which,  though  they  may  not  be 
physically  attached,  or  may  be  removable 
without  damage  to  themselves  or  the  free- 
hold, are  so  placed  on  the  premises,  and  so 
essential  to  their  use  for  the  purpose  for 
which  they  are  used,  and  so  much  intended 
to  be  used  with  them  for  that  purpose,  that 
they  have  practically  becom^  for  the  time 
being,  part  of  the  premises.  The  prin- 
ciple there  laid  down  negatives,  to  my 
mind,  the  contention  put  forward  on 
behalf  of  the  appellant  in  this  case. 
It  is  said,  and,  as  it  seems  to  me,  logically— 
and  1  have  very  great  difficulty,  I  confess, 
in  answering  it— that  once  you  get  these 
particular  things  taken  out  of  the  category 
of  something  that  is  attached  to  the  free- 
hold so  as  to  be  part  of  the  freehold,  then 
the  things  are  chattels,  and  there  can  be,  and 
ought  to  be  no  distinction  between  chattels, 
by  reason  of  one  being  more  easily  removed 
than  another.  It  is  said  that  these  things 
can  be  taken  into  consideration  if  they 
happen  to  be  near  the  place  where  the 
hereditament  which  is  to  be  rated  is  situated 
— if  they  are  actually  on  it  so  much  the 
better;  and  that  if  they  are  very  accessible 
things  that  are  wanted,  and  the  market  for 
them  is  close  at  hand,  that  is  also  a  matter 
which  ought  to  be  taken  into  consideration. 
It  is  contended  that  it  is  onlv  in  that  sense 
that  the  presence  of  those  chattels  can  by 
any  possibility  be  taken  into  consideration, 
on  the  question  of  whether  or  not  a  hypo- 
thetical tenant  would  or  would  not  give 
more  rent  by  reason  of  the  facility  of  getting 
hold  of  those  chattels  for  the  purpose  (h 
using  the  hereditament  to  its  best  advan- 
tage. Now  that  is  a  perfectly  logical  argu- 
ment, and  it  carries  with  it  exactly  the  same 
rights  that  a  person  has  with  respect  to^T^ 
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movable  chattels  as  with  respect  to  chattels 
of  a  more  cumbrous  character.  There  ought 
to  be  no  distinction  between  them.  But  the 
principle  laid  down  in  the  case  of  Tyne 
noUer  Works  Co,  v.  LonahenUm  Overseers^ 
supra,  excludes  all  loose  chattels,  and  there- 
fore it  shows  that  the  principle  set  up  and 
contended  for  on  behalf  of  tne  appellant  is 
not  the  principle  of  that  case.  On  the 
other  hand,  it  seems  to  me  clear  that  the 
effect  of  the  process  of  evolution  is,  that  it 
has  put  into  the  category  of  things  really 
attached  to  the  freehold,  thin^  whicli  may 
be  said  to  be  substantially  in  the  same 
category  as  though  they  were  attached  to 
the  freehold ;  that  the  purpose  for  which 
they  are  put  there,  and  the  nature  of  the 
user  of  them,  places  them  in  point  of  fact 
in  the  same  category  as  if  they  were  really 
attached  to  the  freehold  and  had  to  be 
rated,  and  that  for  rating  purposes,  though 
they  cannot  be  rated  because  they  are 
chattels— that  is,  they  cannot  be  rated 
separately  as  chattels — they  can,  and  ought 
to  be  taken  into  consideration  in  the  rate  to 
be  put  on  the  hereditament,  because  they 
may  enhance  the  value  of  that  hereditament 
to  the  hypothetical  tenant,  and  therefore 
enhance  the  figure  at  which  he  ought  to  be 
rated.  It  seems  to  me  that  this  case  before 
us  is  indistinguishable  in  fact  from  the  case 
of  Tyne  Botter  Works  Co,  v.  Longbenton 
Overseers,  supra,  and  I  think  that  the 
learned  recorder,  in  taking  into  considera- 
tion in  the  rate  the  facilities  for  the  user 
of  these  chattels  did  no  more  than  that  case 
warranted  him  in  doing.  I  agree  that  he 
was  supported  by  the  authority  of  that  case 
when  ne  said  he  would  not  treat  these 
chattels  on  the  principle  that  it  was  con- 
tended by  the  appellant  he  should  treat 
them  on,  namely,  that  he  should  only  take 
into  consideration  the  facilities  given  for 
acquiring  the  chattels  by  reason  of  the  fact 
that  the  premises  were  near  the  market  or 
that  they  happened  to  be  on  the  premises. 
I  think,  in  accordance  with  the  decision  in 
Tyne  toiler  Works  Co,  v.  Longbenton 
Overseers,  supra,  that  the  user  of  the  chat- 
tels which  are  not  actually  part  of  the  pre- 
mises, but  which  have  been  treated  as  if 
they  were  part  of  the  premises,  and  the 
facility  for  using  them,  may  be  taken  into 
consideration  as  enhancing  the  rateable 
v£due  of  the  hereditament.  In  my  opinion, 
therefore,  the  decision  of  the  court  below 
was  right,  and  ought  to  be  affirmed. 

Homer,  L.J.— I  also  have  come  to  the 
conclusion  that  this  case  is  governed  by  the 
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case  of  Tyne  Boiler  Works  Co.  v.  Long- 
benton Overseers,  supra,  I  am  bound  to 
say,  sneaking  for  myself,  that  I  ^cannot 
properly  appreciate  the  reasoning  on  which 
that  case  was  decided,  but  ^  the  decision 
binds  me,  and,  therefore,  it  is  only  for  me 
to  ascertain  what  that  decision  was.  Doing 
the  best  I  can  to  arrive  at  a  conclusion  on 
that  point  I  think  that  the  result  of  the 
case  may  be  shortly  stated  as  follows  : 
There  may  be  machinery  or  things  in  here- 
ditaments demised,  which,  though  not 
physically  attached  to  the  hereditaments 
so  as  to  be  fixtures  in  the  true  sense,  may 
be  of  such  a  character,  and  so  used,  as  prac- 
tically to  become  part  of  the  hereditaments 
demised,  so  that  if  belonging  to  the  land- 
lord they  would  pass  to  a  tenant  by  a 
demise  of  the  hereditaments.  In  that  case, 
and  with  re^rd  to  those  chattels  or  things, 
the  court,  in  Tyne  Boiler  Works  Co,  v, 
Longbenton  Overseers,  supra,  decided  that 
in  rating  the  tenant  usine  the  machinery  or 
things  the  machinery  or  things,  even  though 
belonging  to  him,  must  be  teiken  into  ac- 
count in  estimating  the  rental  value  of  the 
premises,  because  the  tenant  is  using  them 
as  tenant  of  the  hereditament ;  they  are,  as 
it  were,  part  of  the  hereditament,  and  the 
rateable  value  must  be  assessed  by  treating 
the  machinery  or  things  as  part  of  the  here- 
ditament. Now  I  understand  that  to  be 
the  decision  arrived  at  by  the  Court  of 
AppesAinthBt  Tyne  Boiler  Com,  That  being 
so,  all  I  need  say  in  the  present  case  is  that 
I  think  the  recorder  has  simply  carried  out 
in  the  present  case  that  decision.  We  are 
not  concerned  here  with  the  particular 
nature  of  the  machinery  referred  to  in  the 
special  case,  because  it  has  been  agreed  by 
counsel  on  both  sides,  and  it  forms  part  of 
the  special  case,  that  the  machinery  in 
question  in  this  case  was  tenants'  machinery 
within  the  meaning  of  the  decision  to  which 
I  have  referred.  Therefore,  as  I  have  said, 
the  result  I  arrive  at  is,  that  this  case  is 
entirely  governed  by  that  decision,  and  the 
appeal  accordingly  must  be  dismissed. 

M  ATHEW,  L.  J.— I  am  of  the  same  opinion. 
In  this  case  the  question  is,  how  premises 
used  for  business  purposes  are  to  be  rated. 
It  is  said  that  they  are  to  be  rated  in  re- 
spect of  machinery  on  the  premises  used 
for  the  purposes  of  trade,  which  have 
become  part  of  the  hereditament;  in 
other  words,  which  have  been  perma- 
nently fixed  ;  and  it  is  said,  therefore,  that 
if  all  these  articles — these  machines— were 
fixed,  they  were  properly  taken  into  account.  QJp 
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in  asaessing  the  value  of  the  property.  It 
is  said  that  they  are  not  fixed,  and  that  that 
makes  all  the  difference  and  alters  the  entire 
value  of  the  premises.  A  very  reasonable 
view  of  the  case  appears  to  me  to  be  in- 
tended to  be  taken  in  the  case  of  Tyne 
Boiler  Works  Co,  v.  Longhenion  Overseers, 
supra.  It  is  true  that  the  articles  in  ques- 
tion are  not  fixed  in  that  sense.  They  are 
not  physically  fixed,  but  they  are  qtMsi- 
fixed — quasi  fixtures— and  intended  to  be 

Eermanentljr  used  for  the  purpose  of  the 
usiness  being  carried  on.  ^  That  being  so, 
it  seems  to  me  to  be  impossible  to  assess  the 
value  of  these  premises  for  rating  purposes 
without  taking  into  account  the  value 
communicated  to  them  in  some  sense 
by  the  presence  of  these  machines.  I 
think  that  principle  is  the  right  one  to 
apply  in  a  case  of  this  kind,  and  I  can  see 
no  distinction  between  the  present  case  and 
that  case.  We  are  bound  by  that  case,  and 
I  cannot  say  that  there  is  not  a  very  reason- 
able interpretation  of  that  decision  which 
justifies  our  endeavour  to  uphold  it.  I  do 
not  feel  the  difficulty  that  apparently  has 
been  felt  with  regard  to  that  decision.  It 
is  eminently  reasonable,  as  it  seems  to  me, 
that  machinery  of  this  sort  should  be  treated 
as  part  of  the  hereditament,  because  the 
hereditament  could  not  be  used  for  the 
purpose  for  which  it  is  intended  unless  the 
machinery  was  permanently  there.  I  think, 
therefore,  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Vincent  and 
Vincent,  for  Day  and  Yewdall,  Leeds. 

Solicitors  for  the  respondents :  Pitman 
and  Sons  for  Emsley,  Son  and  Smith, 
Leeds. 
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March  24,  1905. 

Licensing  Acts — Sale  of  intoxicating  liauor 
to  children— Barmaid  knowingly  selling 
to  child— Express  order  not  to  do  so— 
Licence  holder  absent  from  bar  but 
within  call— No  delegation  of  autho- 
rity—" Knowingly  allows  any  person 
to  sell  "—Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901  (1  Edw.  7,  c.  27),  s.  2. 

A  barmaid,  contrary  to  express  orders, 
knowingly  sold  intoxicating  liquor  to  a 
child  under  fourteen  years  of  age  in  a 
bottle  not  corked  and  sealed.  The  licence 
holder,  although  not  in  the  bar,  was 
within  call,  arid  the  justices  found  as  a 
fact  that  he  had  not  delegated  to  the  bar- 
maid the  charge  and  control  of  tlu  bar^ 

Held,  tJiat  the  licence  holder  could  not  be 
convicted  on  a  charge  of  *  knounngly 
cUlounng"  the  barmaid  to  so  sell  the 
liquor. 

Emary  v.  Nolloth,  [1903]  2  K.  B,  2B^; 
67  J,  P,  354,  applied  and  followed. 

It  cannot  be  said,  as  a  matter  of  law,  that 
a  licence  holder  who  is  absent  from  his 
bar,  but  within  call,  has  delet^ated  the 
control  of  it  to  the  person  serving  in  it. 

In  this  case  the  respondents,  who  were 
jointly  licensed  to  sell  intoxicating  liquors 
by  retail  for  consumption  off  the  premises, 
were  charged  for  that  they  did  unlawfullv 
and  "knowingly  allow"  their  barmaid, 
Katie  Bates,  to  sell  intoxicating  liquor  to  a 
child  contrary  to  the  provisions  of  1  Edw.  7, 
c.  27,  s.  2. 

The  justices  dismissed  the  charge ;  but, 
at  the  appellant's  request,  stated  a  special 
case,  of  which  the  material  portions  were 
as  follows : 

On  the  16th  April,  1904,  one  George  Ouni- 
mings,  a  boy,  ten  years  of  age,  was  sent 
out  by  his  mother  with  a  bottle  for  the 
purpose  of  buying  a  pint  of  beer.  No  cork 
was  provided  for  the  bottle.  He  went  for 
the  said  purpose  with  the  said  bottle  to  the 
public  bar  or  the  respondent's  public-house, 
and  there  purchased  a  pint  of  beer,  which  T 
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was  {(did  to  him  for  conBumption  off  the 
fiaid  premises  by  one  Katie  Bates,  a  bar- 
maid in  the  employment  of  the  respondents. 
The  said  beer  was  sold  and  delivered  by 
the  said  Katie  Bates  to  the  said  Geor^ 
Commings  in  the  said  bottle,  the  said 
bottle  not  beins  corked  and  sealed  within 
the  meaning  of  the  said  Intoxicating  Liquors 
(Sale  to  Children  Act),  1901. 

A  police  constable  of  the  metropolitan 
police  having  found  the  said  G^rge  Oum- 
mings  in  the  street  on  his  way  home  carry- 
ing the  said  bottle  of  beer  uncorked  as 
aforesaid,  brought  him  back  to  the  public- 
house,  where  the  said  Katie  Bates  and 
another  barmaid,  King,  were  the  onlv  per- 
sons behind  the  bar.  The  constable  in- 
quired of  the  said  Katie  Bates  whether  she 
had  served  the  said  boy.  She  answered, 
"  I  did  serve  him.  It  is  a  mistake.  What 
could  I  have  been  doing  1"  At  the  request 
of  the  constable,  the  respondent,  William 
Harding,  who  was  upstairs,  was  then  sent 
for  and  the  constable  informed  him  that 
the  said  Qeorge  Cummings  had  been  served 
with  beer  as  aforesaid  in  contravention  of 
the  statute.  The  said  respondent  answered, 
"It  is  against  my  orders.  I  had  given 
strict  orders  that  no  person  under  fourteen 
is  to  be  served  in  this  house.  This  bar- 
maid has  only  been  in  my  employ  a  few 
days." 

For  the  defence,  the  said  respondent, 
William  Harding^  and  the  said  Katie  Bates 
were  called  as  witnesses,  by  whom  the  fol- 
lowing facts  were  proved.  At  the  time  of 
the  said  sale  to  the  said  Qeorge  Cummings, 
the  said  Katie  Bates  was  the  only  person 
serving  in  the  public  bar,  which  was  con- 
nected with  the  saloon  bar.  The  other 
barmaid,  named  King,  was  serving  in  the 
saloon  iMir  and  did  not  see  the  said  trans- 
action. The  respondents  were  neither  of 
them  present  at  the  sale  and  had  no  per- 
sonal Knowledge  of  it  at  the  time. 

The  respondent,  Blanche  Harding,  was  ill 
in  bed  upstairs  and  the  respondent,  William 
Harding,  was  also  upstairs  at  the  time  of 
the  saia  sale,  he  being  in  a  bedroom  which 
communicated  directly  with  the  public  bar 
by  means  of  a  staircase  leading  therefrom, 
and  he  had  been  absent  from  the  bar  five 
or  six  minutes  when  the  constable  entered. 
The  respondents  had  on  a  previous  date 
given  express  orders  to  the  said  Katie 
Bates,  and  there  were  printed  notices  dis- 
played in  the  bar  ana  in  the  barmaids' 
bedroom  to  the  effect  that  no  one  was  to 
serve  any  child  under  fourteen  with  intoxi- 
cating liquor ;  but  they  were  to  take  the 
name  and  address  of  any  child  under  such 
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a^  giving  such  order,  and  to  cause  the  said 
liquor  to  be  delivered  to  the  person  who 
had  sent  such  child.  There  was  always  a 
potman  available  for  such  delivery. 

It  was  not  disputed  that  the  said  boy, 
George  Cummings,  was  obviously  under  the 
age  of  fourteen  years. 

In  cross-examination,  the  following 
further  facts  were  admitted  and  proved  by 
the  respondent,  William  Harding.  On  the 
said  day  the  bar  had  been  open  since  six 
o'clock  a.m.  The  respondent,  William 
Harding,  was  not  up  and  dressed  until 
eight  o'clock  a.m.  that  morning.  Between 
six  and  eight  o'clock  a.m.,  a  Miss  Brooker, 
the  head  betrmaid,  was  in  charge  of  the  bar. 
At  eight  o'clock  am.,  on  the  said  day,  the 
respondent,  William  Harding,  had  his  break* 
fast ;  he  did  not  serve  in  the  said  bar  at 
any  time  on  the  said  dav  prior  to  the  visi( 
of  the  constable  which  was  at  eleven 
o'clock  a.m.  After  breakfast,  the  said  re- 
spondent was  engaged  in  different  occupa- 
tions, including  cellar  work,  and  the  making 
up  of  his  takings  of  the  previous  day,  and 
was  part  of  the  time  in  tQ6  bar  and  part  oi 
the  time  elsewhere  on  the  premises. 

In  re-examination^  the  respondent^ 
William  Harding,, denied  that  he  had  pui 
the  said  Katie  Bates  in  charge  of  the  said 
bar,  and  he  further  stated  that  when  .up- 
stairs,  as  aforesaid,  he  was  within  easy  csill 
of  the  said  Katie  Bates,  and  could  be  down 
almost  instantly,  to  settle  aujr  matter  which 
might  arise.  A  barmaid  without  leaving 
the  bar  could  call  him  from  his  bedroom. 
When  the  respondent  was  out  and  his  wife 
was  ill,  the  eldest  barmaid  (Miss  Brooker) 
who  received  most  money  would  be  in 
charge. 

It  was  contended  on  behalf  of  the  respon- 
dents that  they  were  quite  unaware  of  the 
said  sale  until  after  the  event,  and  that 
they  had  not  delegated  the  control  and 
management  of  the  said  bar ;  that  the  re- 
spondent, William  Harding,  remained  in 
cnarge  of  the  bar  at  the  time  of  the  said 
sale,  and  that,  therefore,  on  the  authority  of 
Emary  v.  Nolloth^  neither  of  the  respon- 
dents was  liable  to  be  convicted  upon  the 
said  information  in  the  absence  of  personal 
knowledge  of  the  transaction. 

On  behalf  of  the  appellant  it  was  con- 
tended : 

1.  That  the  said  Katie  Bates  in  serving 
the  said  George  Cummings  was  acting 
within  the  general  scope  of  her  employment 
as  the  resv)ondents'  barmaid. 

2.  That  the   respondents   being   absent 


from  the  bar  at  the  time  of  the  said  sale. 
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had  at  such  time  necessarily  delegated  to 
the  said  Katie  Bates 

(a)  the  control  and  management  of  the 
said  public  bar ; 

(b)  the  duty  of  seeing  that  no  infraction 
was  committed  of  the  said  Intoxicating 
Liquors  (Sale  to  Children)  Act.  1901,  in  the 
course  of  any  sale  made  by  ner,  the  said 
Katie  Bates ;  and 

(c)  the  respondents'  power  to  prevent 
sudi  infraction. 

We  were  of  opinion  that  the  said  Katie 
Bates  in  serving  the  said  George  Cummings 
was  acting  within  the  general  scope  of  her 
employment  as  the  respondents'  barmaid, 
but  tnat  in  breach  oi  the  respondents' 
express  orders  and  without  their  knowledge 
she  had  knowingly  sold  the  said  intoxicat- 
ing liquors  for  consumption  off  the  premises 
to  a  person  under  the  age  of  fourteen  years 
in  a  vessel  not  corked  and  sealed  and  which 
contained  not  less  than  one  reputed  pint 
We  were  further  of  opinion,  upon  the  above 
facts,  that  the  saia  respondents  though 
absent  from  the  bar  at  the  time  ot  the  said 
sale,  had  not  delegated  the  charge  and  con- 
trol of  the  said  bar  within  the  meaning  of 
the  decision  in  Emdry  v.  Nolloth,  and  ac- 
cordingly we  dismissed  the  said  summons. 

Avorpj  K.C.,  and  Arthur  Grille  for  the 
appellant. 

DanckwertSy  K.C.,  and  W,  H.  Moresby, 
for  the  respondents,  were  not  called  upon. 

ALVBR8T0NS,  L.C.J.  — We  need  not 
trouble  you,  Mr.  Danckwerts.  That  this 
Act  requires  amendment,  I  have  on  more 
than  one  occasion  had  to  point  out,  and  I 
think  that  if  the  very  amendment  proposed 
becomes  law.  that  a  person  who  actually 
sells  to  a  child  shall  be  fined,  that  will  put 
an  end  to  this  class  of  discussion,  which,  I 
agree,  is  very  unsatisfactory  and  very  often 
l^uls,  as  Mr.  Avery  has  suggested  it  may 
do,  to  ii^ustice.  But  in  tnis  case  the 
magistrates  have  found  this :  "  We  were 
further  of  opinion,  upon  the  above  facts, 
that  the  said  respondents,  though  absent 
from  the  bar  at  the  time  of  the  said  sale, 
had  not  delegated  the  charge  and  control  of 
the  said  bar  within  the  meaning  of  the 
decision  in  Emary  v.  Nolloth,"  It  appears 
that  the  man  had  never  given  up  the  control 
of  his  business  but  he  was  in  the  active 
conduct  of  his  business.  He  was  at  times 
in  the  cellar  and  at  times  serving,  although 
I  think  that  he  had  not  served  ui)on  this 
day  until  eleven  o'clock.  The  girl  who 
mcuie  the  sale  was  a  barmaid.     Notwith- 
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standing  that  there  was  a  notice  in  the  bar 
and  in  the  barmaids  bedroom  that  no  one 
should  sell  to  a  child  under  fourteen  years 
of  age,  she  did  sell  to  the  child.  It  appears 
to  me  that  unless  we  ought  to  come  to  the 
conclusion  that  the  magistrates  should  have 
found  as  a  matter  of  law  that  what  was 
done  here  amounted  to  a  delegation,  the 
same  question  arises  here  as  arose  in  the 
case  or  Emary  v.  Nclloth,  and  it  seems  to 
me  impossible  to  say  that  the  magistrates 
were  wrong  in  coming  to  the  conclusion 
that  there  was  not  sufficient  evidence  of 
delegation,  and  it  is  impossible  to  say  that 
they  were  wrong  in  saying  that,  although 
absent  from  the  bar,  he  had  not  delegated 
the  control  of  the  bar  to  the  barmaid.  I 
think  it  is  not  a  case  in  which  we  are  driven 
to  draw  inferences  contrary  to  those  which 
were  drawn  by  the  magistrates.  It  seems 
to  me  that  to  do  so  would  make  more  difficult 
than  it  is  at  present  the  working  of  this  Act 
of  Parliament,  which  I  trust  will  soon  bo 
amended  so  that  this  blot  may  be  removed 
from  it. 

Wills,  J. — I  am  of  the  same  opinion. 

Kennedy,  J.— I  am  of  the  same  opinion. 

Appeal  ditmused  vnih  eo»t$. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitors  for  the  respondents :  Maitlands, 
Peckham  &  Co.,  for  G.  Washington  Fox, 
Kingston-on-Thames. 
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Allchobk  v.  Hopkins  and  Another. 

69  J.  P.  366. 

KING'S  BENCH  DIVISION. 


April  5,  1905. 

Allchobn  V,  Hopkins  and  Another. 

Licensing  Acts— Sale  of  intoxicating  liouor 
to  children — Barmaid  knowingly  selling 
to  child— ExDress  order  not  to  do  so — 
Licence  holaer  not  on  premises  — 
Mana^r  placed  in  charge— Manager  in 
adjoining  oar— No  control  delegated  to 
barmaid—"  Knowingly  allows  any  per- 
son to  sell  "—Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901  (1  Edw.  7,  c.  27), 
s.  2. 

A  licence  holder  left  the  management  of  a 
public-house  to  a  manager,  A  barniaid, 
contrary  to  express  orders^  sold  intoxi- 
cating liqwor  to  a  child  under  fourteen 
years  of  age  in  a  bottle  not  corked 
and  seeded.  At  the  time  the  manager 
was  in  an  adjoining  bar,  and  might 
have  seen,  but  did  not  see,  what  she  uhm 
doing.  The  magistrate  found  a^  a  fact 
that  the  manager  was  at  the  time  in 
charge  of  the  premises,  and  that  neither 
the  licence  holder  nor  the  manager 
knowingly  allowed  or  connived  at  the 
sale. 

Held,  that  he  was  right. 


In  this  case  the  respondents,  who  were 
jointly  licensed  to  sell  intoxicating  liquors 
by  retail  for  consumption  off  the  premises, 
were  charged  before  a  metropolitan  police 
magistrate  with  "knowingly  allowing  theii 
barmaid,  Jane  Shuel,  to  sell  intoxicating 
liquor  to  a  child  contnvry  to  the  provisions 
of  1  Edw.  7,  c.  27,  s.  2. 

The  magistrate  dismissed  the  charce,  but 
stated  a  special  case,  of  which  the  following 
are  the  material  parts  : 

The  respondents  did  not  live  upon  the 
licensed  premises,  and  took  no  part  in  the 
conduct  of  the  business,  but  entrusted  the 
general  management  of  the  said  house  tc 
one  Joseph  Hatton,  who  lived  there  with 
his  wife. 

The  licensed  premises  contained  a  "  bar^" 
one  part  of  which  was  called  the  "public 
bar  "  and  the  othpr  the  "  saloon  bar." 
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On  August  17th  last  Jane  Shuel,  a  bar- 
maid engaged  by  the  manager,  was  serving 
in  the  public  bar,  and  the  manager  of  the 
premises  was  in  the  saloon  bar,  when 
Sidney  Bate,  a  boy  aged  ten  years,  anc 
evidently  under  the  age  of  fourteen  years, 
entered  the  public  bar,  and  the  barmaia 
there  sold  and  delivered  to  him  beer  in  a 
quart  bottle,  which  she  corked  but  did  not 
seal.  The  boy  took  it  off  the  premises. 
The  manager  was  in  a  position  to  have  seen 
the  sale  and  delivery,  but  did  not,  in  fact 
see  that  the  bottle  was  delivered  unsealed! 
The  barmaid  was  competent,  and  of  experi- 
ence in  the  business;  tne  necessary  materials 
for  sealing  bottles  had  been  supplied  to  her 
by  the  manager  and  were  at  hand,  and 
express  orders  had  been  given  to  her  by 
him  to  properly  seal  all  bottles  handed  to 
children  under  the  age  of  fourteen  years. 

On  behalf  of  the  appellant,  it  was  con- 
tended that  the  said  Jane  Shuel,  in  serving 
the  said  Sidney  Bate,  was  acting  within  the 
general  scope  of  her  employment  as  a  bar- 
maid in  the  employ  of  the  respondents ; 
that  the  respondents  had  necessarily  dele- 
gated to  the  said  Jane  Shuel  the  duty  of 
seeing  that  no  infraction  was  committed  of 
the  Intoxicating  Liquors  (Sale  to  Children) 
Act,  1901,  in  the  course  of  any  sale  made 
by  ner,  and  that  the  said  respondents  were 
in  law  responsible  for  her  said  acts  and 
defaults. 

On  behalf  of  the  respondents,  it  was  con- 
tended that  as  the  said  Joseph  Hatton,  the 
manager  appointed  by  the  said  respondents, 
to  whom  alone  it  was  submitted  that  they 
had  delegated  their  authority,  was  present 
in  and  in  charge  of  the  bar  at  the  time  of 
the  commission  of  the  alleged  offence,  the 
licensees  could  not  in  law  be  liable  for  the 
acts  of  the  said  Jane  Shuel,  but  onlv  for  the 
acts,  default,  or  neglect  of  the  said  Joseph 
Hatton,  and  the  case  of  Emary  v.  Nolloth, 
[1903]  2  K.  B.  264  ;  67  J.  P.  364,  was  cited 
to  me. 

I  found  as  facts  that  the  barmaid  in  sell- 
ing and  delivering  the  beer  was  acting 
within  the  general  scope  of  her  employ- 
ment, and  had  knowingly  sold  the  said 
liquors  to  a  boy  then  under  the  age  of 
fourteen  in  a  vessel  not  sealed  as  required 
by  the  said  Act,  but  that  she  had  so  sold 
the  said  liquor  in  breach  of  the  express 
orders  of  the  respondents  and  their  manager 
and  without  t^eir  knowledge ;  that  the 
manager  was  then  himself  in  charge  of  the 
premises,  but  that  neither  the  respondents 
nor  their  manager  knowingly  allowed  or 
connived  at  the  sale  as  aforesaid,     r^  OOqIp 
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I  determined  and  decided  that  as  the 
manager  to  whom  the  general  charge  and 
control  of  the  premises  had  been  delegated 
bv  the  respondents  was  present  at  the  time 
of  the  said  sale,  and  did  not  knowingly 
allow  or  connive  at  the  omission  of  sealing, 
the  respondents  were  not  liable  under  s.  2, 
and  I  accordingly  dismissed  the  said  in- 
formation. 

A,  Oill^  for  the  appellant. 

DwnckwertB^  KC,  and  Travers  Hum] 
phreys,  for  the  respondents. 

The  court  dismissed  the  appeal 
unthout  argument,  it  being 
admitted  bv  counsel  for  the 
appellant  mat  the  case  was 
covered  by  the  decisions  in 
the  lorSt  preceding  case  and 
Emary  v.  NoUoth. 

Solicitors  for  the  appellant :  Wontner  & 
Sons. 

Solicitors  for  the  respondents  :  \faitland, 
Peckham  &  Co. 
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July  18,  19,  20,  1905. 

(Before  Alverstone,  L.C.J.,  and  a  special 
jury.) 

Hall  and  Others  v.  Mayor,  etc.  of 
Eastbourne. 

Building  Act  —  Byelaws  —  Alteration  in 
existing  building  —  Rejected  plan  — 
Undertaking  —  Eastbourne  Improve- 
ment Act,  1885. 

A  local  Act  enacted  that  every  undertaking 
given  by  or  on  behalf  of  the  oumer  of 
property  on  the  passing  of  plans  should 
be  binding  upon  the  oumer  of  the  pro- 
perty for  the  time  being.  Plans  were 
submitted  for  alterations  and  additions 
to  certain  premises,  and  were  endorsed 
with  am  undertaking  that  the  premises 
should  not  be  used  oa  a  dwellimf-hmise. 
These  plans  were  rejected  by  the  local 
authority  because  they  provided  insuffi- 
cient air  space.  Other  plans  were 
afterwards  submitted  and  approved, 
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and  the  work  uhu  done  according  to  the 
latter  plans. 

Held,  that  there  toas^  no  evidence  of  any 
undertaking  vdthin  the  meaning  of  the 
Act  binding  upon  the  owner  of  the 
premises. 

The  local  Act  also  contained  a  provision 
that  the  conversion  of  one  dwelling- 
house  into  ttvo  or  more,  and  the  recon- 
version into  a  dwelling-house  of  a 
building  discontinued  as  a  dwelling* 
house,  should  be  deemed  to  be  the  erection 
of  a  new  building.  A  byelaw  made 
under  the  Act  laid  down  certain  condi- 
tions for  the  occupation  of  a  new 
dwelling-house. 

A  block  of  three  shops  with  dwelling-rooms 
over  ecLch  was  converted  into  one  shop 
in  1892  ;  the  upper  part  of  the  whole 
block  was  occupied  as  one  dwelling  from 
1900  to  1903 ;  in  1903  the  shop  was 
again  divided  into  three  shops,  and  the 
upper  part  correspondingly  aiinded  into 
three  dvfellings. 

Held,  that  the  alteration  of  the  upper  part 
into  three  dwellings,  and  its  occupation 
OS  such,  were  the  erection  of  a  new 
building  and  ^occupation  of  a  new 
dwelling-house  unthin  the  meaning  of 
the  Act  and  byelaw. 

Action  for  a  declaration  (1)  that  there 
was  no  binding  undertaking  given  by  or  on 
behalf  of  the  plaintiffs,  within  the  meaning 
of  s.  98  of  tne  Eastbourne  Improvement 
Act,  1885,  so  as  to  prevent  certain  premises 
being  used  as  a  dwelling-house ;  (2)  that  if 
any  such  undertaking  was  given  in  respect 
of  the  premises,  it  was  not  binding  upon 
the  plamtiffs;  (3)  that  the  plaintiffs  were 
at  liberty  to  occupv  the  premises  as  a 
dwelling-house,  not  being  prevented  there- 
from by  any  statutory  provision  or  b^relaw  ; 
and  (4)  for  an  injunction  to  restrain  the 
defendants  from  interfering  with  the  occu- 
pation of  the  premises  as  a  dwelling-faoiiae 
by  the  plaintiffs  and  their  aasigiiA. 

There  were  also  a  claim  for  damages  and 
a  counterclaim,  but  these  were  not  pressed 
at  the  trial. 

The  plaintiffs,  who  were  trustees,  were 
owners  of  a  block  of  three  shops,  and  a 
separate  building  consisting  of  a  warehouse 
in  the  rear  of  the  block.  The  defendants 
were  the  corporation  of  Eastbourne.  The 
block  of  three  shops  was  standing  in  Ai)ril, 
1892.  Mr.  Lanca.ster,  one  of  the  plaintiffs' 
predece$«sors  in  title,  then  submitted  plans  ^T^ 
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to  the  defendants  for  the  conversion  of  the 
block  of  three  shops  into  one  shop  and  for 
the  erection  of  the  warehouse  ;  these  plans 
were  rejected  in  May  on  the  ground  that 
they  did  not  comply  with  certain  require- 
ments of  the  defendants  as  to  air  space  in 
respect  of  the  warehouse.  New  plans  for 
the  warehouse  were  submitted  later  in  1892, 
and  were  approved  by  the  defendants  in 
September,  1892.  These  plans  showed  the 
shop  block  exactly  as  in  the  plans  submitted 
in  April.  The  conversion  into  one  shop 
was  effected  according  to  the  approved 
plans.  In  1903,  Mr.  White,  another  prede- 
cessor in  title  of  the  plaintiffs,  submitted 
plans  for  the  reconversion  of  the  one  shop 
into  three  shops ;  these  plans  were  approved 
by  the  defendants  in  October,  1903^  and 
the  reconversion  was  effected  accordmgly. 
During  the  period  from  August,  1900,  to 
April,  1903,  Mr.  Lancaster,  and  subsequently 
otner  persons,  occupied  the  whole  of  the 
upper  part  of  the  block  (above  the  shop  on 
the  ground  floor)  as  one  dwelling-house. 
The  upper  part  was  made  into  three 
separate  dwellings  in  1903,  when  the  shop 
was  divided  into  three  shops. 

The  plans  submitted  in  April,  1892,  and 
subsequently  rejected,  were  endorsed  as 
follows  by  the  surveyor  who  was  then  act- 
ing for  Mr.  Lancaster  :  "  Three  shops  to  be 
converted  into  one  shop  with  showrooms 
over  and  not  to  be  used  as  a  dwelling- 
house  .  .  .  Note.— These  premises  are 
to  be  converted  from  three  shops  and  dwell- 
ing-houses into  one  shop  with  showrooms 
over  and  not  to  be  used  as  a  dwelling-house. 
Lancaster's  business  premises."  There  was 
no  evidence  that  any  matters  were  com- 
municated to  Mr.  Lancaster  at  the  time 
of  the  rejection  of  these  plans,  beyond  the 
fact  that  they  had  been  rejected ;  no  verbal 
undertaking  by  Mr.  Lancaster  that  he 
would  not  use  any  part  of  the  block  as  a 
dwelling-house  was  alleged. 

Section  63  of  the  Eastbourne  Improve- 
ment Act.  1885  (48  &  49  Vict.  c.  clxv.) 
enacts  as  follows : 

"...  The  conversion  into  a  dwell- 
ing-house of  any  building  not  originally 
constructed  for  human  habitation  \ 

"  The  reconversion  into  a  dwelling-house 
of  any  building  which  has  been  discontinued 
as  and  appropriated  for  any  purpose  other 
than  that  of  a  dwelling-house  ; 

"  The  conversion  into  two  or  more  dwell- 
ing-houses of  any  building  con.structed 
onginally  as  one  dwelling-house  j 

"  The  conversion  into  one  dwelling-house 
of    two    or    more    buildings    constructed 
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originally  as  separate  dwelling-houses  ;  .  .  . 
shall  for  all  the  purposes  of  this  part  of 
this  Act  and  of  any  other  local  Act  for  the 
time  being  in  force  within  the  borough  and 
of  any  byelaw  made  thereunder  respectively 
be  deemed  to  be  the  erection  of  a  new 
building.'* 

Section  98  enacts  as  follows  :  *' Every 
undertaking  or  agreement  in  writing  given 
by  or  to  the  corporation  to  or  by  or  on 
behalf  of  any  owner  of  property  on  the 
passing  of  plans  or  for  the  removal  of 
obstructions  or  otherwise  in  connection 
with  the  property  of  such  owner  shall  be 
binding  upon  the  owner  of  the  property  for 
the  time  oeing  and  upon  his  successors  in 
title  and  upon  the  corporation  and  may  be 
enforced  by  either  party  by  penalty  in  any 
court  of  summary  jurisdiction    .    .    ." 

The  byelaws  made  by  the  defendants 
under  the  above  Act  with  respect  to  new 
streets  and  buildings  include  the  following : 

"  With  respect  to  prohibition  of  the  use 
of  buildings  unfit  for  human  habitation  for 
such  habitotion  : 

"8.  A  person  shall  not  let  or  occupy  or 
cause  or  allow  to  be  occupied  any 
new  dwelling-house  until,  after  examina- 
tion, it  shall  have  been  certified  by  the 
building  surveyor  (or  some  other  officer  of 
the  town  council  authorised  to  give  such 
certificate)  that  the  drainage  thereof  has 
been  completed^  and  that  such  dwelling- 
house  is,  in  his  opinion,  in  every  other 
respect  fit  for  human  habitation." 

**  The  expression  *  dwelling-house  'as  used 
in  this  byelaw  means  a  building  used  or 
constructed  or  adapted  to  be  used  wholly 
or  partly  for  human  habitation." 

Lusfi^  K.C.  {R,  CwnningJiam  Olen  with 
him),  for  the  plaintiffs. 

C,  A,  Ru%%elL  K.G.  {Q.  F.  Hohter  with 
him),  for  the  defendants. 

Alverstonb,  L.C.  J.,  ruled  that  there  was 
no  evidence  to  go  to  the  jury  of  any  such 
undertaking  as  was  alleged  by  the  defen- 
dants, and  said  :  The  plans  upon  which  the 
undertaking  is  alleged  to  have  been  given 
were  rejected.  Another  set  of  plans  was 
subsequently  passed.  There  is  no  point  of 
law  or  equity  why  the  two  sets  of  plans 
should  be  connected  together.  It  makes 
no  difference  that  the  first  set  of  plans  was 
rejected  on  a  ground  which  had  nothing  to 
do  with  the  subject  of  the  proposed  under- 
taking. There  is  no  evidence  of  any 
undertaking  within  the  meaning  of  s.  98 
of  the  Eastbourne  Improvement  Act,  1885.  ^T^ 
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The  jury  was  then  discharged,  and  the 
question  was  argued  whether  the  plaintiffs 
were  entitled  to  the  declaration  and  injunc- 
tion thirdly  and  fourthly  asked  for. 

Lush^  K.C.,  for  the  plaintiffs. — The  plain- 
tiffs are  entitled  to  use  the  block  of  shops 
without  being  hampered  by  any  of  the  bye- 
laws.  The  words  "new  dwelling-house  in 
byelaw  8  must  mean  a  newly  erected  house, 
which  this  block  is  not.  Nor  has  there 
here  been  any  reconversion  within  the 
meaning  of  s.  63  of  the  Eastbourne  Improve- 
ment Act,  for  the  alteration  in  the  upper 
part  effected  in  1903  was  merely  an  altera- 
tion in  the  mode  of  enjoyment,  by  way  of 
reversion  to  the  original  character  of  the 
house ;  it  is  not  as  it  a  dwelling  had  been 
made  where  there  had  been  none  before. 

Eusselly  K.C.,  for  the  defendants.— There 
has  been  a  conversion  of  one  dwelling- 
house  into  two  or  more  dwelling-houses. 
That  brings  the  matter  within  s.  63,  and 
consequently  within  the  scope  of  the  bye- 
law.  The  words  **new  dwelling-house  in 
byelaw  8  apply  to  this  case ;  they  are  not 
to  be  read  as  if  the  words  were  "new 
building." 

Lfish,  K.C.,  in  reply. 

Alverstone,  L.C.J.,  in  giving  judgment, 
after  stating  the  facts,  said  :  Having  regara 
to  s.  63  of  the  Eastbourne  Improvement 
Act,  and  to  byelaw  8,  I  have  come  to  the 
conclusion  that  I  ought  not  to  grant  a 
declaration  and  injunction  to  the  effect 
that  the  plaintiffs  are  entitled  to  occupy  the 
premises  as  a  dwelling-house  without  inter- 
ference. Mr.  Lush  contended  that  the  bye- 
law had  reference  only  to  new  buildings, 
but  I  do  not  think  it  possible  so  to  confine 
its  meaning.  I  therefore  give  effect  to  the 
defence,  relying  on  the  byelaws,  and  grant 
a  declaration  only  as  firstly  prayed  for. 
The  plaintiffs  will  have  the  costs  of  the 
action  ;  the  taxing  master  will  disallow  any 
costs  that  have  been  incurred  by  the  prayer 
for  the  third  declaration  and  the  injunction. 

Judgment  for  the  plaintiffs^  with 
costs  as  above. 

Solicitors  for  the  plaintiffs:  Williams 
and  Robb,  for  Verrall  and  Borlase, 
Brighton. 

Solicitors  for  the  defendants:  Sharpe, 
Parker,  Pritchards,  Barham  and  Lawford, 
for  H.  \V.  Fovargue,  Eastbourne. 
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July  31,  August  1,  4,  1905. 

(Before  Alverstone,  L.C.  J..  Lawrance 
and  Ridley,  JJ.) 

Rex  v.  Brailsford  and  McCulloch. 

Criminal  law— Conspiracy  to  obtain  pass- 
port from  Foreign  Office  in  name  of  A. 
for  use  of  X. — Whether  indictable- 
Public  mischief,  question  of— For  court 
or  jury. 

A  conspiracy  to  obtain  a  passport  from  the 
Fore^fn  Office  by  tne  false  statement 
that  %t  is  required  for  a  person  named 
therein^and  recommended  to  the  Foreign 
Office,  with  the  intent  that  it  should  be 
used  in  Jiussia  by  another  person,  is 
indictable  as  tending  to  public  mischief 

On  a  trial  for  such  a  conspirojcy  it  ts  for 
the  court  to  direct  the  jury  as  to 
whether  such  an  a^t  tends  to  public 
mischief  and  that  question  is  not  an 
issue  cffact  upon  which  evidence  can 
be  given. 

Motion  in  arrest  of  judgment. 
Motion  for  rule  nisi  for  new  trial. 

The  defendants,  Henry  Noel  Brailsford 
and  Arthur  Henry  Muir  McCulloch,  were 
charged  at  the  Central  Criminal  Court 
under  the  following  indictment : 

The  jurors  for  our  lord  the  King  upon 
their  oath  present  that  heretofore  and  at 
the  time  of  the  committing  of  the  offence 
in  this  count  charged  and  stated,  the 
principal  Secretary  of  State  for  Foreign 
Affairs  acting  on  behalf  of  our  said  sove- 
reign lord  the  King  has  granted  and  con- 
tinues to  grant  to  lie^  subjects  of  our  said 
lord  the  King  intendmg  to  travel  in  certain 
foreign  countries  amongst  others  in  the 
dominions  of  the  Czar  of  Russia,  passports 
under  the  hand  of  our  said  lord  the  King's 
principal  Secretary  of  State  for  Foreign 
Affairs  in  pursuance  of  the  friendly  and 
peaceable  relations  now  and  heretofore 
existing  between  our  said  lord  the  King 
and  the  said  Czar  of  Russia  and  their  sub- 
jects respectively  the  same  passports  being 
addressed  to  all  those  in  the  said  dominions 
of  the  Czar  of  Russia  whom  it  may  concern 
requesting  and  requiring  them  in  the  nameQTp 
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of  our  said  lord  the  Kin^  to  alloi^  the  said 
lie^  subjects  of  our  said  lord  the  King 
being  in  possession  of  and  producing  such 
passports  granted  as  aforesaid  to  pass 
freely  and  without  let  and  hindrance  and 
to  afford  them  every  assistance  and  pro- 
tection of  which  they  may  stand  in  need 
when  travelling  in  the  said  dominions  of 
the  Czar  of  Russia.  And  the  lurors  afore- 
said upon  their  oath  aforesaid  do  further 
present  that  the  said  passports  are  so 
granted  by  and  with  the  authority  of  our 
said  lord  the  King  as  aforesaid  to  British 
born  liege  subjects  of  our  said  lord  the 
King  under  certain  regulations  issued  by 
and  with  the  authority  of  the  said  principal 
Secretary  of  State  for  Foreign  Affairs 
which  require  the  production  of  a  certain 
declaration  by  such  liege  subject  intending 
to  travel  to  and  in  the  dominions  of  the 
Czar  of  Russia  with  such  passport  as  afore- 
said wherein  and  whereoy  he  the  said 
liege  subject  declares  that  he  is  a  British 
subject  and  has  not  lost  the  stattu  of  a 
British  subject,  the  said  declaration  being 
verified  by  a  certain  other  declaration  made 
by  a  certain  person  resident  in  the  United 
Kingdom  following  one  of  certain  specified 
professions  and  employments  declaring  to 
the  best  of  his  knowledge  and  belief  that 
the  said  declaration  theretofore  made  by 
the  said  liege  subject  was  true  and  that 
such  liege  subject  was  then  and  there  a  fit 
and  proper  person  to  receive  such  a  pass- 
port as  aforesaid  and  which  regulations 
further  require  that  the  said  liege  subject 
to  whom  such  a  passport  as  aforesaid  has 
been  issued  under  the  hand  of  the  said 
principal  Secretary  of  State  for  Foreign 
Affairs  of  our  said  lord  the  King  should 
sign  such  passport  as  soon  as  he  receives  it 
from  the  said  principal  Secretary  of  State 
and  thereafter  before  commencing  to  travel 
in  the  said  dominions  of  the  Czar  of  Russia 
the  said  liege  subject  should  present  the 
same  for  examination  to  the  Russian  Con- 
sulate-General in  London.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do 
further  present  that  heretofore  and  at  the 
time  of  the  commission  of  the  offence 
hereinafter  in  this  count  charged  and  stated 
the  liege  subjects  of  our  lord  the  King  who 
had  complied  with  the  said  regulations 
lastly  hereinbefore  mentioned  were  wont  to 
travel  to  and  in  the  dominions  of  the  Czar 
of  Russia  with  such  passports  so  granted  as 
aforesaid  and  whilst  travelling  in  the  said 
dominions  upon  their  lawful  business  or 
pleasure  to  receive  and  obtain  under  and  in 
pursuance  of  the  request  of  our  said  lord 
the  King  contained  in  the  said  passport  so 
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issued  as  aforesaid;  assistance  and  pro- 
tection and  permission  to  pass  freely  and 
without  let  and  hindrance  from  those  in 
the  said  foreign  state  to  whom  the  said 
passport  was  addressed.  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do 
further  present  that  Henry  Noel  Brailsford 
and  Arthur  Henry  Muir  McCuHoch  well 
knowing  the  premises  on  the  1st  day  of 
October  a.d.  1904  and  on  divers  other 
days  thereafter  and  between  that  day  and 
the  day  of  the  taking  of  this  inquisition  in 
the  county  of  London  and  within  the 
jurisdiction  of  the  Central  Criminal  Court 
unlawfully  did  conspire  combine  con- 
federate and  agree  together  and  with 
divers  other  persons  whose  names  are  to 
the  jurors  aforesaid  unknown  unlawfully 
and  fraudulently  by  divers  false  pretences 
and  misrepresentations  to  wit  under  upon 
and  by  virtue  of  a  certain  declaration  made 
under  and  in  pursuance  of  the  said  regula- 
tions hereinbefore  mentioned  and  sub- 
scribed by  him  the  said  Arthur  Henry 
Muir  McCulloch  and  verified  by  a  certain 
other  declaration  made  and  subscribed  by 
one  Bertram  Christian,  barrister-at-law  and 
resident  in  the  United  Kingdom  which  said 
declaration  so  signed  by  the  said  Arthur 
Henry  Muir  McCulloch  as  aforesaid  was 
followed  by  an  application  for  a  passport 
for  the  purpose  of  travelling  to  ana  in  the 
said  dominions  of  the  Czar  of  Russia  which 
said  application  falsely  to  the  knowledge  of 
them  the  said  Henry  Noel  Brailsford  and 
Arthur  Henry  Muir  McCulloch  and  to  the 
said  other  persons  whose  names  are  un- 
known pretended  and  represented  that  he 
the  said  Arthur  Henry  Muir  McCulloch 
truly  applied  for  and  desired  such  a  pass- 
port as  aforesaid  to  be  issued  to  himself 
for  the  purpose  of  himself  travelling  to  and 
in  a  foreign  state  to  wit  to  and  in  the  said 
dominions  of  the  Czar  of  Russia  whereas  in 
truth  and  in  fact  the  said  Arthur  Henry 
Muir  McCulloch  did  not  truly  apply  for 
and  desire  such  passport  to  be  issued  to 
himsdf  for  the  purpose  of  himself  travelling 
to  and  in  the  said  dominions  of  the  Czar  of 
Russia  to  obtain  from  and  cause  to  be 
Lssued  by  the  Most  Honourable  the  Marquess 
of  Lansdowne,  K.G.  the  principal  Secretary 
of  State  for  Foreign  Affairs  of  our  said  lord 
the  King  and  from  Hubert  Stanley  Martin 
a  passport  to  and  in  the  name  of  the  said 
Arthur  Henry  Muir  McCulloch  as  a  liege 
subject  of  our  said  lord  the  King  recom- 
mending and  entitling  him  to  the  exercise 
and  eiyoyment  of  the  privileges  afforded  to 
the  liege  subjects  of  our  said  lord  the  King 
while  travelling  with  and  in  possession  of       t 
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such  passports  as  aforesaid  bv  his  Imperial 
Majesty  the  Czar  of  Russia  wnile  travelling 
in  the  dominions  of  the  Czar  of  Russia  and 
re()uestinj;  and  reauiring  all  those  in  the. 
said  dominions  of  tne  Czar  of  Russia  whom 
it  may  concern  in  the  name  of  our  said  lord 
the  King  to  allow  the  said  Arthur  Henry 
Muir  McCulloch  as  a  British  subject  to  pass 
freely  without  let  or  hindrance  ana  to 
afford  him  the  said  Arthur  Henry  Muir 
McCulloch  as  such  British  subject  every 
assistance  and  protection  of  which  he  might 
stand  in  need  in  order  that  and  with  intent 
that  the  said  passport  having  been  so  issued 
as  aforesaid  to  and  in  the  name  of  the  said 
Arthur  Henry  Muir  McCulloch  under  upon 
and  by  virtue  of  the  said  declaration  and 
application  the  said  application  being  false 
in  the  said  particular  as  aforesaid  to  the 
knowledge  of  them  the  said  Henry  Noel 
Brailsford  and  the  said  Arthur  Henry  Muir 
McCulloch  and  the  said  other  persons 
whose  names  are  unknown  should  there- 
after be  wrongfully  and  fraudulently  used 
by  some  person  whose  name  is  unknown 
other  than  the  said  liejge  subject  of  our  said 
lord  the  King  to  wit  the  said  Arthur 
Henry  Muir  McCulloch  for  the  purpose  of 
travelling  to  and  in  the  said  dominions  of 
the  Czar  of  Russia  in  the  name  of  and  as 
the  said  Arthur  Henry  Muir  McCulloch 
and  as  a  liege  subject  of  our  said  lord  the 
King  and  as  the  person  to  whom  the  said 
passport  had  been  theretofore  so  issued  in 
accordance  with  the  said  regulations  as 
aforesaid  by  the  said  principal  Secretary  of 
State  for  Foreign  Affairs  on  behalf  of  our 
ssdd  lord  the  King  and  in  order  that  and 
with  the  intent  that  the  said  person  whose 
name  is  unknown  while  so  travelling  in  the 
said  dominions  of  the  said  Czar  of  Russia 
with  the  said  passport  and  as  and  in  the 
name  of  the  said  Arthur  Henry  Muir 
McCulloch  should  enjoy  the  privileges  and 
assistance  customarily  afforded  by  the  sub- 
jects of  the  said  Czar  of  Russia  to  the  liege 
subjects  of  our  said  lord  the  Kin^  whue 
travelling  in  the  said  dominions  with  and 
in  possession  of  a  j)assport  so  issued  as 
aforesaid  and  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  tnat 
the  said  Henry  Noel  Brailsford  and  the 
said  Arthur  Henry  Muir  McCulloch  and  the 
said  other  persons  whose  names  are  un- 
known afterwards  to  wit  on  the  28th 
October  a.d.  1904  in  pursuance  of  and 
according  to  the  said  conspiracy  combina- 
tion confederacy  and  agreement  amongst 
themselves  had  as  aforesaid  did  cause  and 

Erocure   to   be  forwarded  to  and   placed 
efore  the  said  Most  Honourable  Marquess 
410 


69  J.  P.  370. 

of  Lansdowne  K.G.  and  Hubert  Stanley 
Martin  at  the  Foreign  Office  in  Downing 
Street  London  a  certain  declaration  dated 
the  25th  October  a.d.  1904  signed  by  the 
said  Arthur  Henry  Muir  McCulloch  and  a 
certain  other  declaration  signed  by  the  said 
Bertram  Christian  which  said  declarations 
are  in  the  words  following  that  is  to  say  : 

London  October  25th  1904. 
I,  the  undersignwi  Arthur  Henry  Muir 
McCulloch  residing  at  Ardwall,  Gatehouse 
N.B.  at  present  residing  at  9  Berwick  Street, 
All  Saints  Manchester  hereby  declare  that 
I  am  a  British  born  subject  having  been 
born  in  Edinburgh  on  the  25th  day  of  July 
1860  and  not  having  lost  the  status  of 
British  subject  thus  acquired  and  I  hereby 
apply  for  a  passport  for  the  purpose  of 
travelling  in  Kussia. 

Arthur  Henry  Muir  McCulloch. 

And  I,  the  undersigned  Bertram  Christian 
Barrister-at-Law  residing  at  1  Temple  Gar- 
dens E.C.  hereby  declare  that  to  the  best  of 
my  knowledge  and  belief  the  above-made 
declaration  of  the  said  Mr.  A.  H.  M. 
McCulloch  is  true  and  that  he  is  a  fit  and 
proper  person  to  receive  a  passport. 

Bertram  Christian. 

And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  the  said 
Henry  Noel  Brailsford  and  Arthur  Henry 
Muir  McCulloch  and  the  said  other  persons 
whose  names  are  unknown  afterwards  to  wit 
upon  the  said  28th  day  of  October  a.d.  1904 
in  further  pursuance  of  the  said  unlawful 
conspiracy  combination  confederacy  and 
agreement  did  cause  and  procure  to  be 
delivered  to  them  under  upon  and  by  virtue 
of  the  said  declarations  and  application 
lastly  hereinbefore  set  forth  a  certain  pass- 
port signed  by  the  said  Most  Honourable 
Marquess  of  Lansdowne  K.G.  which  said 
passport  is  in  the  words  following  that  is 
to  say : 

We,  Henry  Charles  Keith  Petty  Fitz- 
Maurice  Marquess  of  Lansdowne  Earl 
Wycombe,  Viscount  Cain  and  Calnstone 
and  Lord  Wycombe,  Baron  of  Chipping 
Wycombe,  Baron  Nairne,  Earl  of  Kerry  and 
Earl  of  Shelbourne,  Viscount  Clanmaurice 
and  Fitz-Maurice,  Baron  of  Kerry  Lixnaw 
and  Dunkerron  a  Peer  of  the  United  King- 
dom of  Great  Britain  and  Ireland  a  member 
of  his  Britannic  Majesty's  Most  Honour- 
able Privy  Council,  Knight  of  the  Most 
Noble  Order  of  the  Garter  &c.  &c.  &c.  His- 
Majesty's  Principal  Secretary  of  State  for  _T  _^ 
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Foreign  Affairs  request  and  require  in  the 
name  of  his  Majesty  all  those  whom  it  may 
bonccrn  to  allow  Mr.  Arthur  Henrv  Muir 
McCulloch  (a  British  subject)  travelling  to 
Russia  to  pass  freely  without  let  or  hind- 
rance and  to  afford  him  every  assistance 
and  protection  of  which  he  may  stand  in 
need. 

Given  at  the  Foreign  Office  London  the 
28th  day  of  October  1904. 

Lansdownb. 

And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present,  that  the  said 
Henry  Noel  Brailsford  and  the  said  Arthur 
Henry  Muir  McCulloch  and  the  said  other 
persons  whose  names  are  unknown  after- 
wards and  in  further  pursuance  of  the  said 
unlawful  conspiracy  combination  confede- 
racy and  agreement  did  cause  and  procure 
to  be  signea  upon  the  said  passport  by  some 
person  whose  name  is  unknown  other  than 
the  said  Arthur  Henry  Muir  McCulloch 
a  signature  purporting  to  be  the  signature 
of  the  said  Arthur  Henry  Muir  McCulloch 
under  the  words  appearing  upon  the  face  of 
the  said  passport  lastly  hereinbefore  set 
forth  to  wit  under  the  words  "  signature  of 
the  bearer "  and  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that 
the  said  Henry  Noel  Brailsford  and  the  said 
Arthur  Henry  Muir  McCulloch  and  the 
said  other  persons  whose  names  are  un- 
known in  fiirther  pursuance  of  the  said 
unlawful  conspiracy  combination  confede- 
racy and  agreement  to  wit  upon  the  14th 
da^  of  November  a.d.  1904  did  produce  the 
said  passport  lastly  hereinbefore  set  forth 
at  the  Consulate- General  of  Russia  at  17 
Great  Winchester  Street  London  and  there 
and  then  procured  the  same  to  be  visaed 
and  signea  by  the  Rusian  Consul-General, 
Baron  Ungern  Sternberg  and  the  jurors 
aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  Henry  Noel 
Brailsfora  and  Arthur  Henry  Muir  McCul- 
loch and  the  said  other  persons  whose  names 
are  unknown  in  further  pursuance  of  the 
said  conspiracy  combination  confederacy 
and  agreement  did  send  and  cause  and  pro- 
cure to  be  sent  the  said  passport  lastly 
hereinbefore  set  forth  having  then  thereon 
the  vis^  and  signature  of  the  said  Russian 
Consul-QeneraTout  of  the  United  Kingdom  to 
a  certain  person  or  persons  unknown  for  use 
when  in  Russia  by  a  certain  person  whose 
name  is  unknown  other  than  the  said 
Arthur  Henry  Muir  McCulloch  with  the 
intent  and  purpose  that  the  said  passport 
should  be  so  used  in  the  dominions  of  the 
Czar  of  Russia  by  the  said  person  whoue 
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name  is  unknown  as  aforesaid  to  the  evil 
example  of  all  others  in  the  like  case 
offending  in  contempt  of  our  said  lord  the 
King  and  his  laws  in  fraud  of  the  said 
regulations  issued  by  and  with  the  autho- 
rity of  the  said  principal  Secretary  of  State 
for  Foreign  Affairs  to  the  iniury  and  preju- 
dice and  disturbance  of  the  lawful  free  and 
customary  intercourse  existing  between  the 
liege  subjects  of  our  said  lord  the  King  and 
the  subjects  of  the  said  Czar  of  Russia  to 
the  public  mischief  of  the  said  liege  subjects 
and  to  the  endangerment  of  the  peaceful 
relations  between  our  said  lord  the  King 
and  the  said  Czar  of  Russia  and  their  sub- 
jects respectively  and  against  the  peace  of 
our   said   lord  the  King  his  Crown  and 


dignity. 


there  was  a  second  count  in  the  indict- 
ment—a  misdemeanor  count  —  charging 
the  two  defendants  with  obtaining  the  said 
passport  by  false  pretences  and  misrepre- 
sentations. 

The  indictment  was  removed  into  the 
King's  Bench  Division,  and  tried  before 
Alvehstone,  L.C.J.,  and  a  special  iury. 
The  defendants  pleaded  "  Not  guilty.  In 
the  course  of  the  trial  the  Lobd  Chief 
Justice  directed  the  jury  that  the  fact  that 
a  person  obtained  a  passport  in  the  name 
of  A.B.  for  the  use  of  a  person  not  accre- 
dited, did  tend  to  public  mischief,  and  that 
no  evidence  coula  be  given  as  to  whether 
such  an  act  tended  to  public  mischief  or 
not.  The  evidence  of  John  MacCarthy, 
inspector  of  metropolitan  police,  with  regard 
to  a  statement  made  by  the  defendant 
McCulloch  to  the  inspector,  was  objected  to 
by  the  defendants'  counsel,  on  the  ground 
that  the  statement  was  preceded  bv  an  in- 
ducement, and  the  case  of  B.  v.  Tkonipsofiy 
ri893]  2  Q.  B.  12  ;  67  J.  P.  312,  was  cited  ; 
but  evidence  as  to  the  statement  was  ad- 
mitted. The  jury  found  both  the  defen- 
dants guilty  of  conspiracy  on  the  first  count 
of  the  indictment,  and  the  Lobd  Chief 
Justice  discharged  the  jury  without  finding 
a  verdict  on  tne  second  count,  as  they 
stated  they  had  not  considered  it.  Sentence 
was  post^ned  in  order  that  a  motion  in 
arrest  of  judgment  and  a  motion  for  a  rule 
nisi  for  judgment  for  the  defendants,  or  for 
a  new  trial,  might  first  be  heard  before  a 
Divisional  Court. 

Motion  in  arrest  of  judgment. 

Sir  Eobert  Heid,  K.C.  (J.  A.  Simon  with 
him),  for  the  defendants.— The  indictment 
upon  which  the  defendants  have  been  found 
guilty  does  not  disclose  any  offence.  [The 
Attomey-GeTieral.  —  Motion   in   arrest   of       t 
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judgment  should  be  by  way  of  rule  n%9i. 
See  r.  166  of  the  Crown  Office  Rules,  1886. 
But  that  is  waived,  having  regard  to  what 
took  place  at  the  trial.]  The  count  of  the 
indictment  upon  which  tne  defendants  were 
convicted  states  first  the  practice  of  granting 
passports,  then  that  the  two  defendants 
were  aware  of  the  practice  and  conspired 
together  with  others  unknown  to  procure  a 
passport  in  the  name  of  one  person  to  be 
used  by  another,  thereby  endangering  the 
relations  between  Great  Britain  and  Russia. 
The  indictment  did  not  state  that  the  defen- 
dants intended  to  embroil  those  relations  or 
that  the  natural  and  probable  result  of  their 
act  was  that  those  relations  would  be 
endangered,  but  merely  that  as  an  effect  of 
their  act  the  relations  between  the  two 
countries  were  endangered.  So  that  the 
charge  is  that  the  defendants  and  others 
unknown  conspired  to  procure  a  passport 
for  the  defendant  McCulloch,  intending  it 
to  be  used  by  another,  and  that  mischief 
resulted.  The  Crown  therefore  has  to  show 
that  a  conspiracy  to  thus  procure  a  passport 
is  a  criminal  act.  [Alverstone,  L.C.J. — 
You  must  not  assume  that  it  was  not  a 
criminal  act  apart  from  conspiracy.]  I  will 
deal  with  that  point  first.  Many  acts  are 
mala  in  se  and  yet  not  indictable.  The 
procuring  of  a  passport  for  a  person  not 
accredited  in  the  name  of  A.  B,  is  not  a 
misdemeanor,  and  it  can  make  no  difiference 
if  mischief  in  fact  result  from  the  act.  It 
has  never  been  held  a  misdemeanor  hitherto. 
If  it  is  one,  it  will  be  made  so  now  by  the 
decision  of  this  court.  "  Though  the  exist- 
ence of  the  power  of  applying  the  principles 
of  the  common  law  to  new  offences  as 
inherent  in  the  jud^  has  been  asserted  bv 
several  hi^h  authorities,  for  a  great  length 
of  time,  it  is  hardly  probable  that  any 
attempt  would  be  made  to  exercise  it  at  the 
present  dav ;  and  any  such  attempt  would 
oe  received  with  great  opposition,  and  would 
place  the  bench  in  an  invidious  position." 
See  Stephen's  History  of  the  Criminal  Law, 
Vol.  3,  p.  359.  bee  also  Article  178  of 
Stephen's  Digest  of  the  Criminal  Law  : 
"Acts  deemed  to  be  injurious  to  the  public 
have  in  some  instances  been  held  to  be 
misdemeanors,  because  it  appeared  to  the 
court  before  which  they  were  tried  that 
there  was  an  analogy  between  such  acts  and 
other  acts  which  had  been  held  to  be  mis- 
demeanors, although  such  first-mentioned 
acts  were  not  forbidden  by  any  express  law, 
and  although  no  precedent  exactlv  applied 
to  them."  This  act  cannot  be  held  to  oe  a 
misdemeanor  by  analogy.  See  also  the  note 
to  that  Article.     The  act  of  prociuing  a 
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])assport  for  a  person  not  accredited  in  the 
name  of  A.  B.  not  being  criminal  in  itself, 
does  not  become  so  when  furthered  by 
combination.  Wright  on  Conspiracies  says 
(see  p.  28) :  "  Cases  which  have  a  bearing  on 
the  Question,  whether  in  matters  of  a 
directly  public  nature,  combinations  mav 
be  criminal,  which  are  for  acts  not  crirainM. 
apart  from  combination  are  the  following, 
and  he  then  cites  six  cases.  This  case  is  not 
analogous  to  any  one  of  the  six.  At  p.  30 
Wright  says  :  "  These  cases  appear  not  per- 
haps to  establish,  but  still  to  tend  strongly 
to  establish  a  rule  that  combinations  directed 
against  the  Government  or  public  safety 
may  be  criminal,  although  the  acts  proposed 
might  not  be  criminal  in  the  absence  of 
combination ;  but  they  furnish  no  indication 
of  the  limits  of  the  rule,  supposing  it  to 
exist."  If  such  a  rule  exists,  what  was  the 
necessity  of  the  Foreign  Enlistment  Act, 
1870  ?  It  was  suggested  in  B.  v.  Jameson 
and  Others.  [1896J  2  Q.  B.  426 ;  60  J.  P. 
662,  that  the  Act  was  not  applicable  to 
the  facts  in  that  case,  but  it  was  never 
suggested  that  defendant's  expedition  was 
an  offence  apart  from  the  Act  There 
was  no  question  of  an  indictment  in  the 
Alabama  Case.  The  only  principle  upon 
which  it  can  be  suggested  that  the  com- 
bination to  procure  a  passport  in  this  case 
is  indictable  is  that  it  was  injurious  to 
the  public— calculated  to  cause  public  mis 
chief.  That  is  far  too  wide  a  principle  to 
be  applied.  In  certain  cases  where  public 
miscnief  has  ensued,  acts  of  combination 
have  been  held  indictable.  But  that  is  no 
argument  for  the  proposition  that  wherever 
pUDlic  mischief  ensues  the  act  \a  indictable. 
But.  if  an  act  of  conspiracy  calculated  or 
intended  to  cause  public  mischief  were  in- 
dictable »er  se,  the  act  here  in  question  was 
admittealy  not  intended  to  endanger  the 
relations  of  the  two  countries,  and  the  in- 
dictment does  not  allege  that  it  was  so 
intended,  or  that  such  was  the  natural  and 
probable  result  of  the  act.     The  case  of 

B.  V.  Treeve  (1796),  2  East  P.  C.  821,  is  not 
in  point.  The  inaictment  in  that  case  was 
for  selling  bad  food  to  French  prisoners  of 
war.  That,  however,  was  a  well-known 
misdemeanor  apart  from  conspiracy.  See 
£.  V.  Treeve  (1796),  supra,  at  p.  822. 

The  Attorney-General  (Sir  Eobert  B. 
Finlay,  G.C.M.G.,  K.C.)  (the  Solicitor- 
General  (Sir  Edivard  Carson,  K.C.),  Sutton^ 

C.  Mathewsy  and  Bodkin  witn  him),  for  the 
Crown. — The  principles  of  the  common  law 
can  be  applied  to  new  combinations  of  cir- 
cumstances.   See  observations  of  the^udges 
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when  consulted  on  the  consolidation  of  the 
criminal  law  (Parliamentary  Papers  for 
1854,  Vol.  53,  p.  7).  See  especially  the 
observations  of  Parke  and  Alderson,  BB., 
WiGHTMAN,  Erle,  and  Talfourd,  JJ. 
The  act  of  the  defendants,  even  if  it  had  been 
committed  by  one  person,  would  be  indict- 
able. In  Bex  V.  niggins  (1801).  2  East, 
at  p.  21,  it  is  laid  down  that  "  All  oflfences 
of  a  public  nature,  that  is,  all  such  acts  or 
attempts  as  tend  to  the  prejudice  of  the 
community,  are  indictable.  See  also  Rex  v. 
WheaUey  (1761),  2  Burr.,  at  p.  1127.  In 
Jeffreys  v.  Boosey  (1854),  4  H.  L.  Cas.,  at 
p.  936,  Pollock,  C.B.,  said  :  "  I  think  the 
common  law  is  quite  competent  to  pro- 
nounce anything  to  be  illegal  which  is 
manifestly  against  the  public  good."  See 
also  Stephen's  History  ot  the  Criminal  Law, 
Vol.  3,  p.  359;  Stephen's  Digest  of  the 
Criminal  Law,  6th  ed.,  Articles  178  and  365; 
and  the  observations  of  Buller,  J.,  in 
Youngs  Case  (1789),  3  Term  Rep.,  at  p.  104. 
The  natural  tendency  of  the  defendants' 
act  was  to  cause  friction  between  this 
country  and  Russia,  and  therefore  to  cause 
public  mischief.  The  act  therefore  is  in- 
dictable {B,  V.  Treeve  (1796),  2  East  P.  C. 
821).  And  the  act  is  indictable,  although 
the  defendants  did  not  intend  to  embroil 
the  relations  between  the  two  countries 
{Bex  V.  Dixon  (1814),  3  M.  &  S.  11).  They 
cannot,  however,  be  heard  to  sajr  that  they 
did  not  intend  to  cause  public  mischief,  for 
the  very  nature  of  the  act  was  such  as  to 
cause  public  mischief.  [Blackstone's  Com- 
mentaries, 24th  ed.,  Vol.  4,  p.  61  ;  B.  v.  Closs 
(1858),  Dears.  &  B.  460 ;  Bex  v.  Vaughan 
(1769),  4  Burr.  2494,  were  also  cited.]  Even 
if  the  act  of  the  defendants  is  not  indictable 
when  committed  by  one  person,  the  con- 
spiracy to  bring  about  such  an  act  is 
indictable.  "A  conspiracy  consists  not 
merely  in  the  intention  of  two  or  more,  but 
in  the  agreement  of  two  or  more  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  un- 
lawful means"  {Mulcahy  v.  The  Queen 
(1868),  L.  R.  3  H.  L.,  at  p.  317).  It  is  not 
necessary  in  order  to  constitute  a  conspiracy 
that  the  acts  agreed  to  be  done  should  be 
acts  which  if  done  would  be  criminal "  {The 
Queen  v.  WarburUm  (1870),  L.  R.  1  C.  C.  R., 
at  p.  276).  See  also  Quinn  v.  Leathern^ 
[19011  A.  C,  at  pp.  510  and  529 ;  65  J.  P.  708 ; 
The  King  v.  Aspinall  (1876),  2  Q.  B.  D.,  at 
p.  59 ;  40  J.  P.  821 ;  The  King  v.  de  Berenger 
(1814),  3  M.  &  S.,  at  p.  76  ;  The  King  v. 
WheatleVy  supra;  The  King  v.  Mawbey 
(1796),  6  Term  Rep.,  at  p.  636  ;  The  Queen\. 
Pamell  (1880),  14  Cox  C.  C.  505;  The 
Queen  v.  Bunn  (1872),  12  Cox  C,  C.  319. 
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See  also  Erle,  J.,  on  Trade   Unions,  at 
p.  33. 

The  Solicitor'  General  (Sir  Edward  Car- 
son, K.C.X  followed. — There  are  two  grounds 
on  which  this  conspiracy  is  indictable. 
First,  the  act  of  the  defendants  was  a 
fraud  on  a  public  department,  and  there- 
fore on  the  public.  Secondly,  the  act 
tended  to  the  public  mischief. "  The  prin- 
ciple of  the  decision  in  Bex  v.  Vaughan 
(1769),  4  Burr.  2494,  exactly  applies  to  this 
case. 

Sir  Bohert  Beid,  K.C.,  in  reply. — A 
number  of  cases  have  been  enumerated 
which  show  that  various  oflfences  have 
been  adjudged  indictable.  It  has  been 
pointed  out  that  these  offences  all  have  a 
common  factor— that  they  are  calculated  to 
cause  public  mischief.  But  all  crimes  are 
calculated  to  cause  public  mischief,  and  it 
cannot  be  said  that  everything  which  is 
calculated  to  cause  public  mischief  is  a 
crime.  Su ch  a  principle  would  be  dangerous 
in  the  extreme.  The  King's  subjects  are 
entitled  to  have  some  more  definite  prin- 
ciple to  guide  them  that  they  may  know 
whether  they  are  committing  an  offence  or 
not.  There  must  be  a  principle— some- 
thing more  than  the  fact  that  a  thing  is 
malum  in  se  or  tends  to  the  public  mis- 
chief—or  a  precedent.  Here  there  is 
neither.  [Alverstone,  L.C.J.— Is,  then,  the 
gate  shut  1]    Yes,  now. 

Cur,  adv,  vvlL 

Motion  for  rule  nisi  for  judgment  for  the 
defendants  or  for  new  trial. 

Sir  Bobert  Beid,  K.C.  (7.  A,  Sinum  with 
him),  moving.— The  Lord  Chief  Justice 
at  the  trial  directed  the  jury  that  the 
fact  that  a  person  obtained  a  p:i8sport  in 
the  name  of  A.  B.  for  the  use  of  a  person 
not  accredited  tended  to  public  mischief, 
and  that  no  evidence  could  be  given  as  to 
whether  such  an  act  tended  to  public 
mischief  or  not.  The  question  as  to 
whether  the  defendants  intended  to  cause 
public  mischief,  or  whether  their  acts 
tended  to  cause  public  mischief,  is  for  the 
jury  and  not  for  the  court.  Evidence  of 
such  intention  or  tendency  should  have 
been  given,  and  it  should  have  been  left  to 
the  jury  to  draw  the  inference  from  the 
facts  proved  whether  there  was  such  inten- 
tion or  tendency.  If  any  conspiracy  to  do 
an  act  which  tends  to  public  mischief  is  a 
crime,  the  question  of  whether  the  act  done 
tends  to  public  mischief  or  not  must  be  for 
the  jury.  [The  learned  counsel  then  con- 
tended that  MacCarthy's  evidence  as  to  at 
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statement  made  to  him  by  McCulloch 
ought  not  to  have  been  admitted,  and  h^ 
cited  E.  V.  Thompnon,  [1893]  2  Q.  B.  12 ; 
57  J.  P.  312.] 

The  court  refused  a  rule,  and  intiniated 
that  they  would  give  their  reasons  in  their 
judgment  on  the  motion  in  arrest  of 
judgment. 

Alvbrstone,  L.C.J.,  read  the  judgment 
of  the  court— This  was  .a  motion  in  ^rresi 
of  judgment  upon  an  indictment  against  ( 
Henry  Noel  Brailsford  and  Arthur  Hemy 
Muir  McCulloch,  against  whom  a  jury 
found  a  verdict  of  guilty  oh  the  first 
count  of  an  indictment  in  respect  of  a  con<^ 
spiracy  to  obtain  a  passport  from  the 
Foreign  OfEce  in  the  name  of  McCulloch 
to  be  used  by  another  person.  It  is  not 
necessary  to  repeat  at  length  the  allega- 
tions in  the  indictment ;  its  scheme  may  oe 
summarised  as  follows :  It  sets  out  the 
practice  with  regard  to  passports  and  the 
conditions  upon  which  tney  are  issued  :  it 
alleges  a  conspiracy  between  the  defen- 
dants and  other  persons  not  known  to 
obtain  by  false  and  fraudulent  pretences 
and  misrepresentations  a  passiiort  in  th« 
name  of  Arthur  Henry  Muir  McCulloch ; 
it  alleges  the  sending  of  the  necessary 
documents  by  Brailsford  and  McCulloch 
in  the  name  of  McCulloch,  and  the  issuing 
of  the  passport  thereon.  It  then  alleged 
the  use  by  other  persons  not  known  of  the 
passport,  and  concludes  with  the  follow- 
ing averment :  "  And  the  said  other  per- 
sons whose  names  are  unknown,  in  further 
pursuance  of  the  said  conspiracy,  combina- 
tion, confederacy,  and  agreement,  did  send 
and  cause  and  procure  to  be  sent  the  said 
passport  lastly  hereinbefore  set  forth,  having 
then  thereon  the  vise  and  siffnature  of  the 
said  Russian  Consul-General,  out  of  the 
United  Kingdom  to  a  certain   person  or 

Eersons  unknown,  for  use  when  in  Russia 
y  a  certain  person  whose  name  is  unknown 
other  than  the  said  Arthur  Henry  Muir 
McCulloch,  with  the  intent  and  purpose 
that  the  said  passport  should  be  so  used 
in  the  dominions  of  the  Czar  of  Russia  by 
the  said  person  whose  name  is  unknown  as 
aforesaid  to  the  evil  example  of  all  others 
in  the  like  case  offending  in  contempt  of 
our  said  lord  the  King  and  his  laws  in 
fraud  of  the  said  regulations  issued  by  and 
with  the  authority  of  the  said  principal 
Secretary  of  State  for  Foreign  Affairs,  to 
the  injury  and  prejudice  and  disturbance 
of  the  lawful,  free,  and  customary  inter- 
course existing  between  the  liege  subjects 
of  our  said  lord  the  King  and  the  subjects 
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of  the  said  Czar  of  K^ssia,  to  the  public 
mischief  of  the  said  liege  subjects  and  to 
the  endangerment'  of.  the  cdtttin'uance  of 
the  peaceful  relations  between  bur  said 
lord  ^e  Kin^  and  the  said  Czar  of  Russia 
and  their  subjects  respectively,  and  against 
the  peace  of  our  said  lord  the  King,  his 
crown  lind  dignity."  The  indidtment  con- 
tained a  second  count  alleging  as  an  6ffence 
the  obtaining  of  a  pa.ssport  by  similar  false 
pretences,  but  without  any  allegation  of 
conspiracy.  The  jury,  as  already  stated, 
found  both  defendants  guiltv  on  the  first 
count,  and  said  that  they  had  not  con- 
sidered the  second  count,  and  I  discharged 
them  without  their  finding  a  verdict 
thereon.  It  was  argued  in  arrest  of  judg- 
ment bv  Sir  Robert  Reid^  on  behalf  of 
the  defendants,  that  the  count  of  the 
indictment  u^)oh  which  the  defendants 
were  found  guilty  was  bad  in  law,  as  dis- 
closing no  indictable  offence,  and  on  the 
ground  that  the  act  done — namely,  the 
obtaining  of  a  passport  by  a  false  repre- 
sentation— although  an  improper  act,  was 
not  a  criminal  act  or  an  inaictable  mis- 
demeanor at  common  law,  and  that  the 
conspiracy  to  obtain  such  passport  was  not 
an  indictable  misdemeanor.  We  are  clearly 
of  opinion  that  the  count  is  good  and  that 
the  conviction  must  stand  ;  but  in  deference 
to  the  arguments  of  Sir  Robert  Reid,  and 
as  the  point  has  never  arisen  directly 
before,  we  think  it  right  to  state  the 
reasons  for  our  decision.  It  is  not  neces- 
sary for  us  to  decide  whether  apart  from 
conspiracy  the  obtaining  of  a  passport  by 
false  pretences— namely,  by  alleging  that  it 
was  required  for  the  use  and  protection  of 
A.  B.,  whereas  it  is  in  fact  intended  to  be 
used  by  some  third  person  not  known  or 
recommended  to  the  Foreign  Office— is  of 
itself  a  misdemeanor ;  but  as  the  question 
has  some  bearing  upon  the  validitv  of  the 
conviction  on  the  first  count,  we  desire  to 
make  a  few  observations  thereon.  It  will 
be  well  to  consider  what  a  passport  really 
is.  It  is  a  document  issued  in  tne  name  of 
the  Sovereign,  on  the  responsibility  of  a 
Minister  of  the  Crown,  to  a  named  indi- 
vidual, intended  to  be  presented  to  the 
governments  of  foreign  nations,  and  to  be 
used  for  that  individual's  protection  as  a 
British  subject  in  foreign  countries,  and  it 
depends  for  its  validity  upon  the  fact  that 
the  Foreign  Office,  in  an  official  document, 
vouches  the  respectability  of  the  person 
named.  Passports  have  been  known  and 
recognised  as  official  documents  for  more 
than  three  centuries,  and  in  the  event  of 
war  breaking  out  become  documents  which  ^T  ^ 
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umy  be  necessarv  for  the  protection  of  the 
bearer,  if  the  subject  of  a  neutral  state,  as 
against  the  officials  of  the  belligerents,  and 
in  times  of  peace  in  some  countrie.^^  as  in 
Russia,  they  are  required  to  be  carried  by 
all  travellers.  It  is  not  necessary  to  do 
more  than  to  remember  certain  incidents 
in  the  nineteenth  century  to  see  what  grave 
international  questions  might  arise  in  the 
event  of  a  person  holding  a  passport  re- 
ceiving ill-treatment  in  a  foreign  country. 
It  cannot,  of  course,  be  maintained  that 
every  fraud  and  cheat  constitutes  an  offence 
aj^inst  the  criminal  law;  but  the  dis- 
tinction between  acts  which  are  merely 
improper  or  immoral  and  those  which  tend 
to  produce  a  public  mischief  has  long  been 
recognised.  The  cases  cited  by  the  learned 
Attorney-General — Bex  v.  Higgins  (1801), 
2  East,  20  and  21 ;  Bex  v.  WheaUy,  (1761), 

2  Burr.,  at  p.  1127 ;  B.  v.   Y(yimg  (1789), 

3  Term  Rep.,  at  p.  104 — are  authorities  for 
this  view.  They  are  supported  by  the 
reasoning  in  the  judgment  in  Bex  v.  de 
Berenger  (1814),  3  M.  k  S.,  at  p.  76 ;  Bex  v. 
Dix(m  (1814),  3  M.  &  S.  11 ;  and  Treeve's 
Pose  (1796),  2  East  P.  C.  821  ;  and  a 
refecence  to  the  original  record  of  the 
decisions  of  the  judges,  which  is  in  the 
possession  of  the  Lord  Chief  Justice. 
shows  that  Treeve's  Case  did  not  dejpena 
upon  the  ground  given  at  p.  822  of 
East.  The  .  whole  chapter  under  the 
title  of  "  Cheats  "  in  that  work  is  worthy  of 
perusal.  It  is,  however,  unnecessary  to 
consider  this  ])oint  further,  because  we  are 
clearly  of  Opinion  that  the  act  done — viz., 
the  obtaining  of  a  passport  by  a  false 
pretence— is  an  act  of  tne  kind  which 
would  render  a  conspiracy  to  carry  it  into 
effect  unlawful,  and  we  think  that  both 
defendants  have  been  rightly  convicted  of 
criminal  conspiracy.  Whatever  attempts 
may  have  been  made  from  time  to  time  to 
strain  the  law  of  conspiracy  or  to  bring  within 
its  purview  combinations  to  perform  acts 
to  which  no  objection  can  be  taken  when 
done  by  a  single  individual,  no  question  of 
the  kind  arises  in  this  case.  For  a  great 
many  years  it  has  been  the  law  of  England 
that  conspiracy  consists  *^  in  the  agreement 
of  two  or  more  to  do  an  unlawful  act,  or  to 
do  a  lawful  act  by  unlawful  means.  So  long 
as  such  a  design  rests  in  intention  only  it  is 
not  indictable.  When  two  agree  to  carry  it 
into  effect  the  very  plot  is  an  act  in  itself 
and  the  act  of  eacn  of  the  parties  .  .  . 
punishable,  if  for  a  criminal  object,  or  for 
the  use  of  criminal  means"  {Muhahy  v. 
Beaina  (1868),  L.  R.  3  H.  L.,  at  p.  317).  This 
dennition   is    expressly  approved   by  the 
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House  of  Lords  in  Quinn  v.Zea<A«m,[1901] 
A.  C,  at  p.  529.  It  cannot  be  senously 
disputed  that  the  obtaining  of  a  passport 
from  the  Foreign  Office  by  the  false  state- 
ment that  it  was  required  for  a  person 
named  therein  and  recommended  to  the 
Foreign  Office,  with  the  intent  that  it 
should  be  used  by  another  and  different 
person  who  has  not  been  recommended, 
18  a  cheat  and  a  conspiracv  to  deceive 
the  Foreim  Office,  and  obtaining  the 
doqument  by  means  thereof  is  a  cnminal 
conspiracy.  We  are,  therefore,  clearlv  of 
opinion  tnat  the  first  count  of  the  indict- 
ment upon  which  the  defendants  were 
found  guilty  is  good,  and  the  conviction 
stands.  In  addition  to  the  objection 
taken  on  motion  in  arrest  of  judgment, 
a  motion  was  made  by  Sir  Bobert  Beta 
for  a  new  trial  upon  the  ground  that 
there  was  not  sufficient  evidence  in  sup- 

Eort  of  the  indictment,  and  that  the  jury 
ad  been  misdirected,  in  that  it  had  not 
been  left  to  them  to  find  that  the  act  done 
mi^ht  tend  to  public  mischief.  Without 
saying  there  cannot  be  acts  upon  which  an 
innocent  construction  might  be  put,  or 
that  in  some  cases  it  might  not  be  for  the 
jury  to  find  as  a  fact  whether  the  act  was 
innocent  or  not,  we  are  clearly  of  opinion 
that  no  such  argument  can  possibly  be 
urged  in  this  case.  In  criminal  as  well  as 
in  civil  cases  persons  are  responsible  for  the 
natural  consequences  of  their  acts.  It  was 
not  disputed  that  there  was  abundant 
evidence  that  the  defendants  did  combine 
to  obtain  a  passport  in  the  name  of 
McCulloch  with  the  intent  that  it  should 
be  used  in  Russia  by  some  other  individual, 
and  that  in  fact  it  was  so  used  with  their 
knowledge  and  consent.  We  are  of  opinion 
that  it  is  for  the  court  to  direct  the  jury  as 
to  whether  such  an  act  may  tend  to  the 
public  mischief,  and  that  it  is  not  in  such  a 
case  an  issue  of  fact  uix)n  which  evidence 
can  be  given.  Assuming  the  matter  to 
relate  to  the  issue  of  a  public  document  by 
a  public  department  of  IState,  and  it  is 
obtained  by  a  false  representation  for  an 
improper  purpose^.c,  for  use  by  a  dif- 
ferent person  passing  himself  off  as  a  bona 
fide  holder— we  are  of  opinion  that  it  is 
injurious  to  the  public  and  tends  to  bring 
about  a  public  mischief.  It  is  scarcely 
necessary  to  cite  authority,  but  we  would 
call  attention  to  the  reasoning  of  Lord 
Mansfield  in  Bex  v.  Vau^han  (1769). 
4  Burr.,  at  p.  2499.  A  further  point  was  raised 
as  to  the  misreception  of  evidence.  We  are 
clearly  of  opinion  that  the  statement  made 
by  McCulloch  was  admissible,  there  ^i^g^T^ 


THE   JUSTICE   OF  THE   PEACE. 


Rex  v.  Brailsford  and  McCullooh. 
no  evidence  that  the  statement  was  other- 
wise than  free  and  voluntary,  and  there 
being  nothing  to  bring  the  cav<^e  within  the 
rule  laid  down  in  B.  v.  Thompson,  [1893] 
2  Q.  B.  12 ;  57  J.  P.  312,  on  which  ground 
the  Lord  Chief  Justice  had  excluded  a 
letter  written  by  Brailsford,  the  other  de- 
fendant. For  these  reasons  the  conviction 
must  stand. 

Motion  in  am^est  of  judgment 
refuted. 

Rule  nisi /or  neAv  trial  refuml. 

Solicitor  for  the  Crown  :  The  Director  of 
Public  Prosecutions. 

Solicitors  for  the  defendants  :  Radford 
and  Frankland. 
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(Before  Alverstone,  L.C.J.,  Lawrance 
and  RiDLEV,  JJ.) 

Agar  v.  Nokes  and  Another. 

Public  health  (London)— Nuisance— Old 
drain  restored  on  old  level  on  new 
concrete  bed— One  old  pipe  and  gully 
replaced — Four  new  pipes  and  gully — 
"  lleconstruction  "  or  **  repair '— Bye- 
laws  of  London  County  Council  made 
under  s.  202  of  the  Metropolis  Manage- 
ment Act,  1855  (18  <k  19  Vict.  c.  120). 

A  surface  water  drain  in  a  yard,  carrying 
slop  water  from  a  sink,  whiek  toas  not 
laid  on  concrete  or  ventilated,  communi- 
cated with  a  sewer.  A  notice  in  respect 
of  this  drain  having  been  seized  <m  tlie 
ovmer  by  the  sanitary  authority,  he 
broke  the  socket  of  a  pipe  close  to  the 
sewer  and  renioved  five  pipes  and  t2vo 
gullies.  Having  laid  a  bea  of  conci^ete, 
he  laid  tJiereonfowr  new  lengths  of  pipe 
and  a  new  gmly  and  connection,  re- 
pla^n^  one  old  length  of  pipe  and  gully 
which  had  been  at  the  other  end  of  the 
drain  t/)  the  sewer.  This  line  ofjnpes 
416 
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wa^  laid  on  the  same  line  and  on  the 
same  level  as  the  old  line,  but  it  was  not 
ventilated. 

Held,  that  the  owner  had  ^"^ reconstructed^^ 
a  drain  within  the  meaning  of  certain 
byelavjs  {Nos.  2  and  21)  made  by  the 
London  County  Council  under  s.  202 
of  the  Metropolis  Management  Act, 
1855. 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

At  a  court  of  summary  jurisdiction  holden 
at  Clerkenwell  Police  Court,  in  the  county 
of  London  and  within  the  metropolitan 
police  district,  two  complaints  were  pre- 
ferred by  Thomas  Wallace  Agar  (hereinafter 
called  "  the  appellant "),  one  of  the  sanitary 
inspectors,  acting  on  behalf  of  the  mayor, 
aldermen,  and  councillors  of  the  metro- 
Dolitan  borough  of  Islington,  against 
W.  Frederick  Nokes  and  George  A.  Nokes 
(hereinafter  called  "  the  respondents  "),  one 
of  which  (hereinafter  callea  the  first  com- 
plaint) alleged  that  the  respondents  did,  in 
or  about  the  month  of  November,  1904, 
partially  reconstruct  the  drains  at  13,  Cale- 
donian Crescent,  Caledonian  Road,  within 
the  said  borough,  being  a  means  of  com- 
municating with  a  sewer  and  the  traps  and 
apparatus  connected  therewith,  and  did  not 
cause  deposit  in  duplicate  to  be  made  with 
the  sanitary  authority  of  the  said  borough 
of  such  plans,  sections,  and  particulars  of 
the  proposed  reconstruction  of  the  said 
drains  as  were  necessary  for  the  purpose  of 
enabling  the  said  authority  to  ascertain 
whether  such  reconstruction  was  in  accor- 
dance with  the  statutory  provisions  relative 
thereto,  and  with  the  byelaws  of  the  London 
County  Council,  made  under  the  Metropolis 
Management  Act,  1855,  s.  202,  contrary  to 
the  byelaws  under  the  said  statute,  and  the 
said  statute  in  such  case  made  and  provided, 
and  the  other  complaint  (hereinafter  cailecf 
the  second  complaint)  alleged  that  on  or 
about  November  29th,  1904,  the  respondents 
reconstructed  a  drain  immediately  com- 
municating with  a  sewer  on  the  said 
premises,  13,  Caledonian  Crescent,  and  did 
not  comply  with  the  byelaws  of  the  London 
County  Council  made  under  s.  202  of  the 
Metropolis  Management  Act,  1855,  so  far  as 
regarded  the  ventilation  of  such  drain  con- 
trary to  the  said  Act  and  byelaws.  Such 
complaints  were,  by  consent,  heard  together 
by  the  learned  magistrate  on  Decem- 
ber 30th,  1904,  and  were  determined  by 
him  on  January  13th,  1905,  when  both  the     T 
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complaints  and  the  summonses  issued 
thereon  were  dismissed  by  him,  and  he 
adjudged  that  the  appellant  should  pay 
two  guineas  costs  on  each  summons  to 
the  respondents,  but  consented  to  state 
and  sign  a  case.  It  was  agreed  between 
the  appellant  and  the  respondents  that  the 
learnea  magistrate  should  state  one  case  on 
both  complaints. 

At  the  hearing  of  the  said  complaints  the 
following  facts  were  admitted  or  proved : 
The  appellant  is  a  sanitary  inspector 
appointed  by  the  mayor,  aldermen,  and 
councillors  of  the  metropolitan  borough  of 
Islington,  who  are  the  sanitary  authority 
for  the  said  borough,  and  was  acting  under 
their  direction,  and  the  respondents  are  the 
owners  (within  the  meaning  of  the  Metro- 
ix)lis  Management  Acts  and  the  byelaws 
made  thereunder,  under  which  these  pro- 
ceedings are  taken)  of  the  premises  No.  13, 
Caledonian  Crescent,  Caledonian  Road, 
within  the  said  borough.  The  byelaws 
under  which  the  first  complaint,  and  those 
under  which  the  second  complaint,  was 
made,  were  annexed  to  the  case.  The  said 
premises  were,  prior  to  November,  1904, 
arained  at  the  rear  by  a  line  of  pipes  which 
took  the  surface  water  drainage  of  the  said 
premises  through  two  gullies  in  the  yard 
thereof,  and  the  waste  and  slop  water  from 
a  sink  in  the  washhouse  of  the  said  pre- 
mises, and  such  pipes  joined  under  the 
watercloset  of  the  adjoining  house  No.  14, 
Caledonian  Crescent  aforesaid  the  drain 
froni  the  said  watercloset,  and  the  combined 
drain  from  the  point  of  juncture  became  a 
sewer.  The  said  sewer  was  relaid  by  the 
sanitary  authority,  and  the  sanitary  autho- 
rity did  not  ventilate  the  said  sewer.  The 
said  line  of  pipes  was  not  laid  in  or  upon 
concrete  and  was  not  ventilated.  The  said 
drain  formed  by  such  line  of  pipes  became 
so  defective  as  to  be  a  nuisance  and 
injurious  and  dangerous  to  health,  and  in 
order  to  remedy  such  nuisance  the  respon- 
dents (a  statutory  notice  having  been  served 
by  the  authority)  oi>ened  the  ground  in  the 
said  yard,  broke  the  socket  of  a  pipe  near 
to  where  the  drain  joined  the  sewer,  and 
removed  from  their  position  the  defective 
pipes  and  one  of  the  gullies  with  its  connec- 
tions. The  other  gully  into  which  the  sink 
water  flowed  with  the  pipe  next  to  it  was 
removed  by  the  respondents  from  the 
trench  which  they  had  dug  and  placed  on 
the  surface  of  the  adjoining  ground  until  re- 
placed. Of  the  said  pipes,  other  than  the 
one  the  socket  of  which  was  first  broken 
(which  was  left  in  the  ground),  and  the  last- 
mentioned  pipe  next  the  gully — the  two  end 
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pipes- -some  were  found  to  be  broken,  others 
were  broken  in  opening  the  drain,  and  none 
of  such  pipes,  except  the  end  pipe  next  the 
gully  which  was  replaced,  were  fit  to  be 
replaced,  and  new  pipes  were  substituted 
for  those  so  broken. 

The  respondents  restored  (to  use  a  neutral 
term)  the  drain  in  the  trench  from  which 
the  old  pipes  had  been  removed,  by  laying 
a  bed  of  concrete  at  the  bottom  of  the  said 
trench  and  laying  thereon  four  new  len^hs 
of  pipes  and  a  new  gully  and  connection, 
and  replaced  one  pipe  only  with  the  gully 
attashed  thereto  which  had  been  part  of 
the  drain  before  it  was  restored,  and  they 
connected  the  said  new  line  of  pipes  witn 
the  old  pipe  which  had  been  left  in  the 
ground  by  a  new  double  socket  (which  old 
pipe  was  never  disturbed  except  as  afore- 
said and  was  not  defective).  The  respon- 
dents did  not  in  any  way  ventilate  the  said 
new  line  of  pipes.  The  sanitary  authority 
tested  the  said  restored  line  of  pipes  with 
the  water  test  and  found  it  perfect.  The 
said  restored  line  of  pipes  was  laid  on  the 
same  line  and  on  the  same  level  as  the  old 
line  of  pipes.  The  said  drain  formed  by 
such  line  of  pipes  receives  no  soil  from  any 
watercloset. 

As  regards  the  first  complaint,  it  was 
contended  on  the  part  of  the  appellant  that 
upon  the  above  facts  the  respondents  had 
entirely  or  at  least  partially  reconstructed 
and  had  altered  at  the  said  premises  cer- 
tain pipes  and  a  drain  being  the  means  of 
communicating  with  the  sewer  and  the 
apparatus  connected  therewith,  and  conse- 
quently had  committed  a  breach  of  bye- 
law  2  of  the  said  byelaws  set  out  below, 
inasmuch  as  they  had  not  deposited  the 
plans,  particulars  and  sections  therein  men- 
tioned, or  any  of  thein,  and  that  inasmuch 
as  the  plans,  particulars  and  sections  therein 
mentioned  were  required  to  be  such  as  were 
necessary  for  the  purpose  of  enabling  the 
sanitary  authority  to  ascertain  whether  the 
entire  or  partial  reconstruction  or  altera- 
tion therein  mentioned  was  in  accordance 
with  the  statutory  provisions  relative 
thereto,  and  with  any  byelaws  under  s.  202 
of  the  Metropolis  Management  Act,  1855, 
and  inasmuch  as  such  byelaws  dealt  not 
only  with  the  line  and  fall  of  pipes,  but  also 
with  the  proper  trapping  of  gullies,  the 
materials  of  drains,  the  laying  of  drains  on 
concrete,  the  jointing  of  drains,  the  ventila- 
tion of  drains  and  other  matters  indepen- 
dent of  such  line  and  fall,  that  the  deposit 
of  such  plans,  sections  and  particulars  was 
reasonably  necessary  where  the  drain  was 
reconstructed    or   partially    reconstructed,. 
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although  on  tlie  same  line  and  at  the  same 
fall  as  the  drain  which  it  replaced. 

It  y^&s  contended  on  behalf  of  the  respon- 
dents that  upon  the  above  facts  there  had 
not  been  a  reconstruction  or  alteration  of 
the  drain,  but  only  a  repair,  and  that  only 
those  portions  of  the  drain  which  were 
defective  were  replaced,  and  that  the  work 
that  had  been  done  by  the  resjwndents  as 
above  mentioned  amounted  only  to  the 
repair  of  the  drain  which  did  not  involve 
the  alteration  or  entire  reconstruction  of 
any  pipe,  drain,  or  other  means  of  com- 
municating with  sewers  or  the  traps  and 
apparatus  connected  therewith,  and  that 
therefore  the  respondents  were  exempted 
from  the  said  first  mentioned  byelaws  by 
virtue  of  the  proviso  at  the  end  of  the 
second  of  such  byelaws. 

The  respondents  also  contended  that  the 
byelaws  were  unreasonable  because  no  pro- 
vision is  made  in  them  for  notice  to  the 
person  complained  against. 

The  learned  magistrate  was  of  opinion, 
as  regards  the  first  complaint,  that  uiK)n 
the  above-mentioned  facts,  the  work  done 
by  the  resiiondents  was  a  repair  within  the 
meaning  of  the  said  proviso  and  not  a  re- 
construction, and  also  that  the  object  of  the 
deposit  of  the  said  plans,  sections  and  par- 
ticulars was  not  to  control  the  materials  of 
which  the  drains  should  be  made,  but  to 
see  that  the  drain  was  made  in  a  suitable 
way  as  regards  levels  and  traps,  and  that 
such  deposit  was  not  required  by  the  said 
first  mentioned  byelaws  where  the  pipes 
were  relaid  on  the  same  level  and  on  the 
same  line  as  the  pipes  which  they  rephvced. 

As  regards  the  second  complaint,  it  was 
contended  on  behalf  of  the  appellants,  that 
within  the  meaning  of  byclaw  21  of  the 
other  byelaws  madfe  under  s.  202  of  the 
Metropolis  Management  Act,  1855,  the  re- 
spondents had,  upon  the  facts  above  stated, 
reconstructed  a  pipe  or  drain  or  other 
means  of  communicating  with  a  sewer  and 
certain  apparatus  connected  therewith,  and 
that  therefore  byelaw  8  of  the  said  byelaws 
as  to  ventilation  of  drains  applied  to  the 
respondents,  and  that  they  had  committed 
a  breach  of  such  byelaws  by  not  providing 
any  means  of  ventilation  for  the  said  drain 
as  so  relaid  or  reconstructed  as  above- 
mentioned. 

It  was  contended  on  behalf  of  the  resjion- 
dents  upon  the  facts  above  stated  they  did 
not  so  reconstruct  any  pipe  or  drain  or 
other  means  or  apparatus  as  above  men- 
tioned, and  that  therefore  the  said  other 
418 
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byelaws  did  not  apply ;  the  rtdspondentn 
also  contended  that  these  byelaws  were 
unreasonable,  because  no  provision  is  made 
in  them  for  notice  to  the  i^rson  complained 
against.  .     . 

The  learned  magistrate  was  of  opinion 
that  upon  the  facts  above  proved  or  ad- 
mitted, the  contention  of  the  respondents 
was  correct  without  going  into  the  question 
of  the  validity  of  the  byelaws,  and  therefore 
dismissed  both  the  said  complaints  as  above 
mentioned 

The  questions  u^wn  which  the  opinion  of 
the  court  was  desired  were.  Whether,  upon 
the  facts  above  stated,  the  respondents 
committed  a  breach  of  any  of  the  said  bye- 
laws 1  If  any  breach  had  been  committed, 
the  complaint  or  complaints  were  to  be  re- 
mitted to  the  learned  magistrate  for  further 
adjudication. 

Byelaw  2  of  the  byelaws  made  by  the 
London  County  Council  on  July  21st, 
1903,  under  the  Metropolis  Management 
Act,  1855,  s.  202,  and  the  Metroiwlis 
Management  Acts  Amendment  (Byelaws) 
Act,  1899,  and  confirmed  on  July  28th, 
1903,  is  as  follows:  "Every  person  who 
shall  make  any  addition  to,  ^lartially  con- 
struct, entirely  or  fjartially  reconstruct,  or 
alter  any  pipes,  drains,  or  other  means  of 
communicating  with  a  sewer,  or  the  traps 
and  apparatus  connected  therewith,  shall 
be  deemed  to  have  satisfied  the  foregoing 
byelaw  No.  1,  if  he  shall  cause  a  deposit  to 
be  made  (in  the  manner  therein  provided) 
of  only  such  plans,  sections,  and  particulars 
of  the  propo.sed  addition,  partial  construc- 
tion, entire  or  partial  reconstruction,  or 
alteration  as  may  be  necessary  for  the  pur- 
pose of  enabling  such  authority  to  ascertain 
whether  such  addition,  partial  constnic- 
tion,  entire  or  partial  reconstruction  or 
alteration  is  in  accordance  with  the  sttitu- 
tory  provisions  relative  thereto,  and  with 
any  byelaws  made  under  section  202  of  the 
Metropolis  Management  Act,  1855,  and,  if 
in  any  case  plans  and  sections  have  been 
previously  deposited  in  conformity  with  the 
foregoing  byelaw  No.  1,  it  shall  be  suffi- 
cient for  him  to  give  in  writing  with  the 
deposit  the  date  of  the  previous  deposit, 
and  to  show  the  new  work  on  the  plans 
and  sections  to  be  deposited,  and  only  so 
much  of  the  existing  work  as  will  enable 
the  sanitary  authority  to  see  the  relative 
positions  of  the  new  and  old  work.  Pro- 
vided that  this  byelaw  shall  not  be  deemed 
to  require  the  deposit  of  any  plans,  sec- 
tions or  particulars  in  the  case  of  any 
i*epair  which  does  not  involve  the  altergr^T^-v 
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tion  or  the  entire  reconstruction  of  any 
pil)e,  drain,  or  other  means  of  communt- 
cating  with  se^'ers  or  the  traps  and  ap- 
paratus connected  therewith." 

-Byolaw  8  of  the  bjrelaws  made  by  the 
London  Conntv  Council  under  ».  202  of  the 
Metropolis  Management  ,A<;t,  1855,  on 
October  30th,  1900,  and  confirmed  on 
November  6th,  1900,  contain^  orovisions 
for  ventilating  the  drains  of  new  buildings, 
and  by  byelaw  21  of  the  same  bj'elaws : 
"  These  byelaws  shall,  so  far  as  practicable, 
apply  to  any  person  who  shall  construct  or 
reconstruct  any  pij)e  or  drain  or  other 
means  of  communicating  with  severs,  or 
any  trap  or  apparatiLs  connected  therewith, 
80  far  jis  he  shall  effect  any  such  works  in 
any  building  erected  before  the  confirma- 
tion of  these  byelaws,  as  if  the  same  were 
being  constructed  in  a  building  newly 
erected." 

Danckwerls,  K.C.  (CourlJiope  Munroe 
with  him),  for  the  appellant. — ^The  respon- 
dent renewed  the  whole  drain  on  a  different 
principle.  A  concrete  foundation  was  laid, 
and  new  lengths  of  pipeis  were  inserted.  The 
drain,  therefore,  was  "reconstructed,"  and 
not  "  repaired."  It  was  certainly  "  partially 
reconstructed  "  within  the  meaning  of  bye- 
law  2.  fALVERSTONE,  L.C.J.— The  proviso 
to  that  byelaw  apoears  to  exempt  partial 
reconstruction.]  The  proviso  must  be  con- 
strued so  as  not  to  nullify  the  plain 
language  of  the  enacting  section.  Further, 
the  respondent  "  reconstructed "  tliis  drain 
within  the  meaning  of  byolaw  21.  The 
re-insertion  of  one  old  pipe  and  gully 
cannot  make  the  work  done  "  repair "  and 
not  "reconstruction."  The  whole  drain 
was  renewed,  and  such  renewal  must  be 
reconstruction.  [Kingsland  v.  Hahtti  ( 1904), 
68  J.  P.  159  ;  ancl  Metropolitan  Industrial 
Dwellings  Co,  v.  Lmig  (1904),  68  J.  P.  113, 
were  mentioned.] 

Lusfi,  K.C.  («V.  A,  Kyffin  with  him),  for 
the  respondents.— The  question  in  this  case 
is  whetner  there  was  any  evidence  to  sup- 
port the  magistrate's  finding  of  fact  that  the 
work  done  in  this  drain  was  not  "  recon- 
struction," but  "repair."  It  is  a  question 
of  degree  whether  work  done  is  "  repair  "  or 
"reconstruction,"  and  therefore  a  question 
of  fact,  pf  which  the  magistrate  is  the 
arbiter,  and  his  decision  will  not  be  reversed 
unl^s  tjie  court  holds  as  a  matter  of  law 
tbat  the  insertion  of  a  new  pipe  in  a  drain 
is  "reconstruction"  and  not  "repair." 
Therft  is  no  r^ison  why  a  drain  should  not 
be  repaired  in  toto.  But  this  drain  was 
neither    repaired    nor     reconstructed    nor 
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•renewed  in  toto.  .  The  old  iMpes  were  left 
in  the  ground  next  the  sewer,  and  an  old 
pipe  ana  gully  were  replaced -at  ihe  othet 
end  of  the  drain.  The  drain^  therefore,  was 
not  "reconstructed."  Neither  was  it 
"partially  reconstructed,"  for  the  learned 
magistrate  has  decided  as  a  (]uestion  of  fact 
that  it  was  not  partially  reconstructed.  If 
this  drain  had  been  partially  reconstructed 
by  the  respondent,  as  stated  in  the  first 
complaint,  oyelaw  2  would  not  apply  to  the 
case,  for  by  the.  proviso  to  that  byelaw  it 
has  no  application  to  the  case  of  any  repair 
which  does  not  involve  the  alteration  or 
the  entire  reconstruction  of  any  pipe,  drain, 
etc.  Byelaw  8  onl^r  applies  to  a  person  recon* 
struct ing  a  drain  in  an. old  building  "so  far 
as  practicable."  9e^  byelaw  21,  which  does 
not  refer  to  partial  reconstruction.   : 

ZkcnckwertSy  K.C.,  in  reply. 

Alverstone,  L.C.  J.~This  ease  cannot  be 
said  to  be  free  from  ditficulty,  and  if  the 
learned  magistrate  had  really  found  that  in 

1     •  .^     •.        * -.-1 J.       Ji^-^^       i.^      A.1^^^^       ,^Z»%.^r. 


Lush  would  have  been  right  in  contending 
that  we  could  not  deal  with  the  matter. 
But  I  do  not  think  that  is  what  the  learned 
magistrate  meant  to  state  for  us.  He  has 
stated  all  the  facts  and  he  has  then  found 
or  stated  the  contention  of  the  appellants 
and  the  contention  of  the  respondents,  and 
then  he  has  stated  at  the  end  of  the  case 
"  I  was  of  opinion  that  upon  the  facts  above 
proved  or  admitted  the  contention  of  the 
respondents  was  correct"  That  is  not  a 
finding  which  would  put  the  appellant  out 
of  court,  and  therefore  we  must  consider 
the  matter.  As  far  as  byelaw  No.  8  con- 
cerning ventilation  is  concerned,  under 
which  the  second  complaint  was  preferred, 
it  seems  to  me  almost  impossible  to  say 
that  what  was  done  was  not  reconstruction. 
Byelaw  21  is  not  complicated  by  any  provisa 
It  says :  "  These  byelaws  shall  so  far  as 
practicable  apply  to  any  person  who  shall 
construct  or  reconstruct  any  pipe  or  drain  or 
other  means  of  communicating  with  sewers 
or  any  trap  or  apparatus  connected  there- 
with ..."  Now  what  was  done  in  this 
case  was  that  a  drain  was  rclaid  on  concrete 
through  the  respondents'  premises,  there 
being  no  concrete  before,  and  new  pipes  were 
put  in  with  the  exception  of  the  old  pipe  and 
gully  at  the  south  end  and  the  old  piping 
left  in  at  the  other  extremity.  Now  unless 
Mr.  Lush  can  contend  under  this  byelaw 
that  the  use  of  the  old  pipes  prevents  the 
work  from   being  reconstruction  of  those 
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pipes,  we  have  got  to  consider  whether, 
construing  the  byelaw  fairly,  what  was  done 
to  the  drain  amounted  to  reconstruction. 
It  seems  to  me  that  the  whole  drain  from 
the  two  gullies  down  to  the  old  pipes  which 
communicated  with  the  sewer  was  recon- 
structed. The  drain  does  communicate 
directly  with  the  sewer,  and  having  regard 
to  the  importance  of  such  matters,  I  should 
have  thought  that  this  byelaw  for  ventila- 
tion ought  to  apply  to  the  case  where  a  man 
has  reconstructed  in  this  sense  the  whole  of 
the  drains  upon  his  premises.  I  come  to 
the  conclusion  that  there  was  a  reconstruc- 
tion of  the  drain  within  byelaw  21.  Of 
course  I  am  not  putting  it  as  if  only  a  single 
new  pipe  had  been  laid.  I  think  Mr.  Lums 
criticism  is  quite  a  right  one,  that  putting  a 
single  pipe  injto  a  drain  is  not  reconstruc- 
tion. Tne  pipe,  to  be  within  the  byelaws, 
must  be  a  pipe  which  communicates  with  a 
sewer  and  is  used  as  an  alternative  for  a 
drain.  It  is  not  a  case  of  a  broken  pipe 
being  replaced  by  a  new  one  and  then  the 
whole  being  called  reconstruction.  What 
has  been  done  is  in  fact  the  reconstruction 
of  a  drain  from  the  point  where  the  water 
comes  down  until  it  meets  the  old  pipe. 
With  regard  to  the  summons  under  bye- 
law 2  of  the  other  set  of  byelaws  for  not 
depositing  plans,  I  confess  the  matter  is 
very  much  more  difficult  to  my  mind,  but  I 
think  that  the  work  done  also  comes  within 
that  byelaw  as  reconstruction.  Mr.  Lush 
relied  mainly  on  the  proviso :  "  Provided 
that  this  byelaw  shall  not  be  deemed  to 
require  the  deposit  of  any  plans,  sections  or 
particulars  in  the  case  of  any  repair  which 
does  not  involve  the  alteration  or  the  entire 
reconstruction  of  any  pipe,  drain,  or  other 
means  of  communicating  with  sewers  or  the 
traps  and  apparatus  connected  therewith." 
Therefore  I  think  it  is  quite  clear,  as  Mr: 
Lush  put  it,  that  the  mere  putting  in  of  one 
or  more  new  pipes  into  an  old  drain  would 
not  be  reconstruction  within  byelaw  2.  On 
the  other  hand  work  on  a  drain  does  not,  in 
my  judgment,  cease  to  be  reconstruction, 
because  when  pipes  have  been  laid  as  in  this 
case  an  old  pipe  and  gully  has  been  used.  I 
think  that  we  ought  to  look  at  the  real 
substantial  work  that  has  been  done  ;  the 
drain  has  been  pulled  up  ;  concrete  has  been 
put  in  as  a  foundation  ;  new  pipes  have 
been  laid  upon  that  foundation  ;  one  old 
pipe  and  one  old  gully  have  been  used. 
That  seems  to  me  to  be  entire  reconstruction 
of  the  drain.  The  apjieals  therefore  will  be 
allowed. 

Lawrance,  J.— I  agree. 
420 
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Ridley,  J.— I  agree,  though  I  must  say 
I  felt  some  difficulty  in  the  matter. 

Appeals  allmoed. 

Solicitor  for  the  appellant  :  A.  M. 
Bramall. 

Solicitors  for  the  respondents :  Stanley 
Evans  <k  Co. 
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CENTRAL  CRIMINAL  COURT. 


October  17,  1905. 

(Before  the  Recorder.) 

Rex  v.  Brockwell. 

Criminal  Law — Larceny  Act,  1901  (1  Edw.  7, 
c.  10) — Power  of  court  to  make  order  of 
restitution— Larceny  Act,  1801  (24  & 
25  Vict.  c.  96),  ss.  75,  76,  100). 

The  court  has  no  power  to  make  an  order  oj 
restitution  in  the  case  oJ  a  j)erson  con- 
victed of  offences  under  the  Larceny  Act, 
1901. 

The  defendant  pleaded  guilty  to  an  in- 
dictment under  the  Larceny  Act,  1901 
(I  Edw.  7,  c.  10),  s.  1  (1).  Sentence  was 
postponed  until  next  sessions. 

Poynter,  for  the  prosecution,  applied  for 
an  order  of  restitution  of  some  of  the  pro- 
perty with  which  the  defendant  had  been 
entrusted,  and  which  he  had  pawned. 

C  L,  Aitenhorough  opposed  this  applica- 
tion.—This  indictment  is  framed  under  the 
Larceny  Act,  1901,  only.  The  court  has  no 
power  to  make  an  order  of  restitution  where 
the  conviction  is  only  under  that  Act.  The 
Larceny  Act,  1901,  takes  the  place  of,  and 
is  substituted  for,  ss.  75,  76  of  the  Larceny 
Act,  1861  (24  «k  25  Vict.  c.  96).  In  s.  100 
of  the  Larceny  Act,  1861,  there  is  a  proviso 
that  nothing  in  that  section  shall  apply  to 
the  case  of  any  prosecution  of  any  agent 
intrusted  with  the  possession  of  goods  or 
documents  of  title  to  goods  for  any  misde- 
meanor against  that  Act. 
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Hex  v.  Brock  well. 

The  Recorder.— Section  2  (2)  of  the 
Larceny  Act,  1901,  says  that  s.  1  of  that 
Act  shall  be  deemed  to  be  substituted  for 
ss.  75,  76  of  the  Act  of  1861,  and  references 
in  any  enactment  to  these  sections  shall  be 
construed  as  references  to  s.  1  of  the  Act  of 
1901.  That  means  that  the  same  powers 
.that  1  had  with  reference  to  offences  under 
Hs.  75,  76  of  the  old  Act  I  have  now  in 
reference  to  offences  under  s.  1  of  the  Act 
of  1901,  and  I  have  only  these  powers  and 
no  more.  If  that  is  so,  and  the  proviso  to 
8.  100  excludes  the  power  of  making  orders 
of  restitution  in  respect  of  offences  under 
ss.  75,  76  of  the  old  Act,  I  have  no  power  to 
make  any  order  of  restitution  in  the  present 
case. 

iVb  order  of  ^restitution. 

Solicitors  to  the  pawnbrokers :  Atten- 
borough  «k  Son. 
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KING'S  BENCH  DIVISION. 


August  2,  1905. 

(Before   Alverstone,    L.C..J.,   Lawrance 
and  Ridley,  JJ.) 

R.  V.  Chancellor   and   Another,  JJ. ; 
Ex  parte  Hassall. 

Highways  —  Motor  cars  —  Conviction  of 
owner  for  failing  to  give  name  and 
address  of  driver — No  allegation  in 
information  or  conviction  that  driver 
had  committed  an  offence  under  s.  1  of 
the  Motor  Car  Act,  1903— Motor  Car 
Act,  1903  (3  Edw.  7,  c.  36),  s.  1  (3). 

Tfie  conviction  of  an  owner  of  a  motor  car 
^^for  that  he  .  .  .  then  being  t/ie 
owner  of  a  registered  motor  car,  HlAQ, 
on  being  duly  required  so  to  do^  failed 
to  give  infornuition  to  lead  to  the 
identification  of  the  person  oi^  jyersons 
driving  such  car  at  .  .  ,  on  ,  ,  , 
contrai'y  to  the  Motor  Car  Act,  1903, 
(3  Edw.  7,  c.  36),  s.  1  (3),"  is  bad,  in 
that  it  does  not  aver  that  the  driven*  of 
such  car  had  committed  an  offence  under 
s.  1  of  the  Act. 

R.  V.  Hankcy  and  Others,  J  J.,  [1905]  2  K.  B. 
687  ;  69  J.  P.  2\Q,  followed. 

A  rule  nisi  had  been  obtained  calling  on 
justices  for  the  county  of   Essex  to  show 
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cause  why  a  writ  of  certiorari  should  not 
issue  to  remove  into  the  High  Court,  a 
certain  record  of  conviction  whereby  one 
Abner  Hassall  was  convicted  for  that  he, 
from  August  31st  to  September  5th,  1904, 
at  the  parish  of  Chelmsford,  then  being  the 
registered  owner  of  a  motor  car,  H746,  on 
being  duly  required  so  to  do  failed  to  give 
information  to  lead  to  the  identification  of 
the  person  or  persons  driving  such  car  at 
Danoury  in  the  said  county  on  Augu.st  2l8t, 
1904,  contrary  to  the  Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  1  (3). 

It  appeared  that  on  August  21  st,  1904, 
owing  to  complaints  received  by  the  police 
with  regard  to  motor  cars  in  the  neigh oour- 
hood  of  Danbury,  the  police  were  instructed 
to  measure  a  distance  there  and  take  the 
time  of  cars  passing.  Car  H746  went  a 
measured  quarter  of  a  mile  in  thirty-seven 
.seconds— I.e.  at  the  rate  of  24 A  miles  per 
hour.  The  police  were  unable  to  see  who 
the  driver  was.  On  August  30th,  1904,  the 
deputy  chief  constable  for  the  county  of 
Essex  wrote  the  following  letter  to  Mr. 
Abner  Hassall,  the  registered  owner  of  car 
H746. 

"  Deputy  Chief  Constable's  Office, 

"  Chelmsford. 
"30th  August,  1904. 
"  Motor  Car  Act,  1903,  s.  1  (3). 
"  Sir,— Will  you  be  good  enough  to  tell 
me  the  name  and  address  of  the  person  who 
was  driving  a  motor  car  H746,  of  which  you 
are  the  registered  owner,  in  the  parish  of 
Danbury,  Esse.x,  on  Sunday,  August  21st, 
as  proceedings  will  be  taken  against  the 
driver    for  exceeding    the  legal    limit    of 
speed." 

This  letter  was  received  by  Mr.  Ha.ssall 
on  September  3rd,  1904,  v^hen  he  replied 
giving  the  name  of  his  solicitors,  with  the 
request  that  all  communications  should  be 
addressed  to  them  without  giving  the  name 
and  address  of  the  person  who  was  driving 
the  said  motor  car  on  the  day  in  question. 

An  information  was  laid  against  Mr. 
Hassall,  for  that  he  "  on  the  fifth  day  of 
September  instant  at  the  parish  of  Danbury 
in  the  county  aforesaid"  (Essex)  "then 
being  the  registered  owner  of  a  motor  car 
H746,  on  being  duly  required  so  to  do 
failed  to  give  information  to  lead  to  the 
identification  of  the  person  or  persons 
driving  such  car  at  Danbury  in  the  county 
aforesaid  on  the  twenty- first  day  of  August, 
1904,  contrary  to  the  Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  1  (3)."  ^  t 
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K.  V.  Chancellor  and  Another,  JJ.  ; 
Ex  parte  Hassall. 

On  this  inforoiation  Mr.  Hasaall  was  con- 
victed and  fined  £5  and  ordered  to  pay 
£1  12«.  costs.  The  form  of  the  conviction 
was  "for  that  he  from  August  31st  to 
September  5th,  1904,  at  the  parish  of 
Chelmsford,  then  being  the  registered  owner 
of  a  motor  car  H746,  on  being  duly  required 
so  to  do  failed  to  give  information  to  lead 
to  the  identification  of  the  person  or  persons 
driving  such  car  at  Danbury  in  tne  said 
county  on  August  aist,  1904,  contrary  to 
the  Motor  Car  Act,  1903  (3  Ed w.  7,  c.  36), 
s.  1  (3)." 

By  8.  I  of  the  said  Act :  "(1)  If  any 
person  drives  a  motor  car  on  a  public  high- 
way recklessly  or  negligently,  or  at  a  speed 
or  in  a  manner  which  is  dangerous  to  the 
public,  having  regard  to  all  the  circum- 
stances of  the  case,  including  the  nature, 
condition  and  use  of  the  highway,  and  to 
the  amount  of  trafiic  which  actuallv  is  at 
the  time,  or  which  might  reasonably  be 
expected  to  be,  on  the  highway,  that  person 
shall  be.  guilty  of  an  offence  under  this 
Act."    . 

"  (3)  If  the  driver  of  any  car  who  commits 
an  offence  under  this  section  refuses  to  give 
his  name  or  address,  or  gives  a  false  name 
or  address^  he  shall  be  guilty  of  an  offence 
under  this  Act,  and  it  snail  be  the  duty  of 
the  owner  of  the  car,  if  rec^uired,  to  give 
any  information  which  it  is  within  his 
jx)wer  to  give,  and  which  may  lead  to  the 
identification  and  api»rehension  of  the 
driver,  and  if  the  owner  fails  to  do  so  he 
also  shall  be  guilty  of  an  offence  under  this 
Act." 

No  counsel  appearing  to  show  cause 
again«t  the  rule,  the  following  affidavit,  filed 
by  the  justices,  was  read  to  the  court  by  the 
Master. 

1.  In  arriving  at  our  determination  to 
convict  in  this  case  we  were  influenced,  and 
led  to  do  so  for  the  following  reasons  : 

2.  From  the  wording  of  s.  1  (3)  of  the 
Motor  Car  Act,  1903,  it  would  appear  that 
the  owner  of  a  motor  car  can  only  be  called 
upon  to  give  information  to  lead  to  the 
iaentification  and  apprehension  of  a  driver : 
(a)  if  the  driver  refuse  to  give  his  name  and 
CLadress ;  and  (b)  if  the  driver  commits  an 
offence  under  s.  1. 

».  If  this  section    therefore    were    thus 

literally  construed,  an  owner  of  a  car  could 

hardly  ever,  except  under  most  exceptional 

ciroiKoatances,  be  liable  under  the  Act  for 

-f&iling   to    give    the    informaticm     before 
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hamed  ;  because  when  a  car  is  stopped  it  is 
hardly  likely  the  driver  would  rfefuse  his 
name  or  give  a  false  one,  as  he  is  also 
bound  to  produce  to  any  constable  (s.  3  (4)) 
his  licence  on  demand ;  and  such  licence  if 
produced  would  contain  his  name  and 
address,  and  if  not  produced  the  driver 
would  commit  an  offence  under  the  Act, 
8.  3  (4) ;  and  w^ith  regard  to  the  other 
ground,  what  is  the  meaning  of  the  words 
"commits  an  offence  under  this  section?" 
Can  a  man  be  said  to  commit  an  offence 
until  he  has  been  convicted  therefor  ?  The 
words  are  not  "alleged  to  commit"  but 
"commits,"  and  therefore  all  the  owner 
would  have  to  do  would  be  to  deny  that  his 
driver  had  committed  any  such  oflTence,  and 
that  therefore  he  was  under  no  obligation 
to  furnish  particulars  as  to  name  and 
address,  and  if  this  were  so  it  practically 
would  mean  that  the  owner  could  never  be 
called  upon  to  give  such  information,  so  as 
to  cause  him  to  commit  an  offence  under 
the  Act  if  he  failed  to  do  so. 

4.  We  therefore  considered  well  how  the 
Act  could  be  applied,  and  we  came  to  the 
conclusion  that  if  in  tne  case  before  us  the 
driver  had  been  charged  with  the  offence, 
under  s.  1,  of  driving  a  motor  car  at  a 
speed  dangerous  to  the  public,  we  should 
upon  the  evidence  before  us  have  been  pre- 
pared to  convict  the  driver  of  such  offence  ; 
and  this  being  so,  we  held,  further,  that  the 
owner  of  the  car  was  properly  called  upon 
to  ^ve  the  information  required  by  the 
section,  and,  as  he  failed  to  do  so,  be  had 
committed  an  offence  under  the  said 
section,  and  we  therefore  convicted  him 
accordingly. 

5.  If  we  were  wrong  in  this  contention, 
then  so  much  of  s.  1  (3)  as  relates  to  the 
owner  committing  an  offence  by  failing 
to  give  such  information  is  practically  a 
nullity,  as  it  could  only  happen  on  the 
driver  giving  his  name  or  a  false  one,  for  in 
every  other  case  the  owner  would  in  all 
probability  never  admit,  but  always  deny, 
that  his  driver  had  committed  any  offence 
under  s.  1. 

6.  Unless  our  view  be  correct,  a  motor 
car  may  be  driven  in  any  manner  in  con- 
travention of  s.  1  :  and  yet  unless  the  car 
can  be  stopped,  which  on  a  country  road  is 
oftener  than  not  a  matter  of  great  diffi- 
culty, if  not  impossibility,  and  if  and  when 
stopped  the  ariver  refuses  to  give  his 
name  or  gives  a  false  one,  he  musjt  get  off 
scot-free  until  it  has  been  proved  he  has 
committed  an  offence,  whicn  under  such  t 
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Ex  parte  Habsall. 

circumstances  would  be  an  impossibility, 
and  we  6annot  believe  this  was  the  inten- 
tion of  the  legislature.  We  therefore  submit 
that  the  way  we  dealt  with  the  case  was 
correctj  namely,  we  found  as  a  fact  upon 
the  evidence  before  us  that  the  driver  bad 
committed  an  offence  under  s.  1  by  driving 
at  a  speed  which,  having  regard  to  all  the 
circumstances,  etc.,  was  dangerous  to  the 
public,  and  that  therefore  the  owner  had 
also  committed  an  offence  by  failing  to  give 
the  information  required  of  him,  and  by 
reason  of  the  owner  so  failing  to  give  such 
information,  the  driver^  whoever  he  may 
have  been ,^  had  escaped  punishment  for  the 
offence  which,  in  our  opinion,  he  was 
proved  to  have  committed. 

We  were  of  opinion  that  the  offence  was 
committed  when  the  defendant  wrote  his 
letter  to  Mr.  Superintendent  Somerset, 
which  letter  was  received  by  Mr.  Somerset 
at  Chelmsford.  Th^  defendant  then  failed 
to  give  the  inforntation  required,  and  con- 
tinued to  do  so  when  subsequently  inter- 
viewed by  Detective-sergeant  Scott,  and  the 
offence  was  still  continued  so  long  as  he 
failed  to  give  the  required  information. 

Avoryy  K.C.,  in  support— Neither  the 
information  nor  the  conviction  in  this  case 
states  that  the  driver  of  car  No.  H746  has 
committed  an  offence  under  s.  1  of  the 
Motor  Car  Act,  1903.  That  being  so,  the 
conviction  of  the  owner  of  that  car  under 
subs.  (3)  of  s.  1  for  failing  to  give  information 
as  to  the  driver  is  bad  {R,  v.  Hankey  and 
Others,  J  J.,  [1905]  2  K.  B.  687  ;  G9  J.  P'.  219). 
In  that  case  the  information  did  state  that 
the  name  and  address  was  required  in  order 
that  proceedings  might  be  taken  against  the 
driver  under  s.  1  of  the  Motor  Car  Act, 
1903.  But  that  was  held  to  be  insufficient. 
The  information  against  the  owner  under 
sub-s.  (3)  must  allege  in  terms  that  an 
offence  has  been  committed  by  the  driver 
of  his  car  under  s.  1  of  the  Act.  It  appears 
from  the  letter  of  the  Chief  Constable  that 

Proceedings  were  to  be  taken  against  the 
river  for   "exceeding  the  legal  limit  of 
that  is,  under  s.  9  of  the  Act. 


But  it  is  only  where  an  offence  has  been 
committed  under  s.  1  of  the  Act  that  the 
owner  can  be  called  upon  to  give  his 
driver's  name  and  address.  No  such  remedy 
is  provided  under  s.  9. 

Alvbrstone,  L.C.J.— In  my  opinion  the 
reason  we  gave  for  our  decision  in  the  case  of 
R,  V.  Hankev  and  Another,  J  J,,  supra,  is  ap- 
plicable to  this  case.  I  was  at  first  inclined 
to  take  the  view  that  if  wo  could  import 
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the  words  of  s.  9  of  the  Act,  which  pro- 
vide that  a  oerson  shall  not  under  any  cir- 
cumstances drive  a  motcr  car  on  a  public 
highway  at  a  speed  exceeding  twenty  miles 
per  hour,  into  the  words  of  s.  1,  the  diffi- 
culty in  supporting  the  conviction  could  be 
overcome.  I  say  this  because  I  fully  appre- 
ciate the  important  point  made  by  the 
justices  in  their  affidavit  that  it  is  hardlv 
possible  to  stop  motor  cars  driven  at  a  high 
rate  of  speed  along  country  roads ;  but  I 
do  not  think  one  can  so  import  the  words 
of  s.  9  into  s.  1  of  the  Act,  for  as  the 
remedy  for  the  purposes  of  identification 
provided  by  sub-s.  (3)  of  s.  1  is  a  particular 
remedy  provided  for  a  particular  offence 
under  sub-s.  (1)  of  the  same  section,  it 
cannot  be  contended  that  that  remedy  is 
applicable  to  an  entirely  different  offence 
containe-d  in  another  section.  The  con- 
viction in  this  case  does  not  allege  that  any 
offence  had  been  committed  by  the  driver 
of  car  H746  under  s.  1  of  the  Act,  and 
therefore  by  the  reasoning  of  our  decision 
in  R,  V.  Hankey  and  Another,  J  J.,  siipra, 
we  are  bound  to  hold  that  this  conviction  is 
bad,  because  it  does  not  sufficiently  allege 
that  an  offence  had  been  committed  by  the 
driver.  The  rule,  therefore,  to  quash  the 
conviction  must  be  made  absolute. 

Lawrance,  J.-  I  agree.  The  difficulty 
the  court  felt  in  quashing  the  conviction  in 
R.  V.  Hankey  and  Another,  J  J,,  supra,  is 
also  apparent  in  this  case. 

Ridley,  J.— I  agree.  But  I  should  have 
been  well  content  if  the  decision  in  R.  v. 
Hankey  and  Another,  JJ^,  supra,  had  been 
the  other  way. 

Rule  made  absolute. 

Solicitors  in  support :  Firth  k  Co. 
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Auffust  2,  1.9()5. 

(Before    Alverhtone,  L.C.J.,    Lawrance 
and  Ridley,  JJ.) 

WORTHINGTON   V,  KyME. 

Sale  of  Food  and  Drugs  Acts — Information 
preferred  by  inspector  of  nuisancei^  on 
oehalf  of  borough  council  not  autho- 
rised to  appoint  an  analyst— "Local 
authority" — Sale  of  Food  and  Drugs 
Act,  1875  (38  <fe  39  Vict.  c.  63),  sa.  10, 12, 
13,  21— Sale  of  Food  and  Drugs  Act, 
1899  (62  (fe  63  Vict.  c.  51),  ss.  3  (1),  25. 

An  insf}ector  of  nuisances  for  a  borough 
which  had  neither  a  sejxirate  court  of 
quartet^  sessions  nor  a  separate  jxtlice 
establishment,  and  was  therefore  not  a 
^Hocal  authffrity"  authorised  to  amwint 
an  analyst  for  the  jmrposes  of  the  Sale 
of  Food  and  Dru{jfs  Acts,  hamng 
oljtained  a  sample  and  had  it  analysed 
by  the  county  council  analyst,  preferred 
an  information  under  s.  6  of  the  Food 
and  Drugs  Act,  1875.  The  insfTtctor, 
in  so  doing,  acted  under  the  direction 
and  at  the  cost  of  the  borough  council. 
The  justices  refused  to  hear  and  deter- 
mine tfie  summons  on  the  ground  that 
the  council  was  not  a  "  local  authority  " 
within  the  ffieaning  of  s.  25  of  the  Food 
and  Drugs  Act,  1899. 

Held,  tliat  the  justices  must  linear  and  deter- 
mine t/ie  summons. 

Case  stated  by  justices. 

An  information  was  preferred  before  a 
court  of  summary  jurisdiction  by  William 
Worthin^ton,  of  the  borough  of  Bridlington, 
in  the  division  of  Dickermg,  inspector  of 
nuisances  for  the  borough  of  Bridlington, 
under  8.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  against 
Sarah  Kyme,  the  wife  of  Joseph  Kyme,  of 
12,  Cliff  Street,  in  the  borough  of  Bridlington 
aforesaid,  milk  dealer  (hereinafter  called  the 
resjwndent),  for  that  on  August  4th,  1904, 
at  the  borough  of  Bridlington,  in  the  said 
division  of  Dickering,  he,  the  appellant,  did 
demand  of  and  from  her,  the  respondent,  as 
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and  for  a  sale  to  him,  the  appellant,  a  cer- 
tain article  of  food,  to  wit,  new  milk,  and 
that  she,  the  respondent,  then  and  there  did 
unlawfully  and  wilfully  sell  to  him,  and  to 
his  prejudice,  as  and  for  such  article  of  food 
a  certain  article  of  food  which  was  not  of 
the  nature,  substance,  and  quality  of  the 
article  of  food  so  demanded  by  the  siiid 
appellant  as  such  purchaser  as  aforesaid, 
such  article  of  food  so  sold  to  him,  the 
appellant,  as  aforesaid,  containing : 


Solids  not  fat 

Fat    

Water 


7-61 

2-70 

89-69 

100-00 


and  therefore,  having  regard  to  the  Sale  of 
Milk  Ke;;ulations,  1901,  it  was  adulterated 
with  10*48  per  cent,  of  added  water,  and 
was  also  deficient  in  milk  fat  to  the  extent 
of  10  ixjr  cent.,  contrary  to  the  statute  in 
such  case  made  and  provided.  On  the 
hearing,  the  justices  refused  to  fully  hear 
and  determine  the  information,  and  dis- 
missed the  summons,  but  consented  to  state 
and  sign  the  following  case  : 

Ui)0ii  the  said  information  coming  before 
the  justices,  the  following  facts  were  at 
various  st-ages  admitted  before  them  : 

The  appellant  is  an  insj^ector  of  nuisances 
for  the  said  borough  of  Bridlington,  duly 
appointed  by  the  town  council  of  the  said 
borough.  The  appellant,  under  the  direc- 
tion and  at  the  cost  of  the  town  council  of 
the  borough  of  Bridlington,  had  taken  a 
sample  of  milk  from  (amongst  other  persons) 
the  respondent.  He  had,  in  further  pursu- 
ance of  such  directions  and  at  such  cost  as 
aforesaid,  caused  such  sample  to  be  analysed 
by  the  public  analyst  apfjointed  by  the 
county  council  for  the  administrative  county 
of  the  East  Riding  of  Yorkshire.  Bridling- 
ton is  a  small  incorporated  borough  not 
having  a  separate  court  of  (juarter  sessions 
or  a  sei)arate  iK)lice  establishment.  The 
town  council  had  not  power  to  appoint  an 
analyst  for  the  purposes  of  the  Sale  of  Food 
and  Drugs  Actj--,  and  no  such  analyst  was 
appointed.  In  consequence  of  the  result  of 
the  analysis  so  made  as  aforesaid,  the  appel- 
lant had  been  instructed  by  the  sanitary 
committee  of  the  town  council  of  the  said 
borough  of  Bridlington  to  prosecute  the 
respondent.  The  town  clerk  of  the  said 
borough  ai)peared  on  behalf  of  the  said 
town  council  to  conduct  the  prosecution. 

On  September  10th,  1904— the  first  day  of 
hearing — on  hearing  the  above-mentioned 
facts,  or  some  of  them,  the  justices,  through  t 
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their  clerk,  asked  the  toiMi  clerk  whether 
the  town  council  of  the  borough  of  Brid- 
lington was  a  local  authority  within  the 
meaning  of  the  Sale  of  Food  and  Drugs 
Acts  for  the  purpose  of  enforcing  such  Acts 
and  directing  its  officers  to»take  samples  of 
food  and  submitting  the  same  to  be  analysed 
and  to  proceed  as  in  this  case,  and  they 
subsequently  adjourned  the  hearing  of  the 
said  information  from  September  10th  to 
October  15th  to  enable  him  to  consider  the 
question. 

On  October  15th,  1904,  the  information 
again  came  before  the  justices,  the  appel- 
lant being  present,  but  the  respondent 
not  attending.  Tne  town  clerk  again 
appeared  to  conduct  the  prosecution,  and  on 
behalf  of  the  said  corporation  contended  : 
That  the  said  town  council  was  a  local 
authority  within  the  meaning  of  the  Sale  of 
Food  and  Dru^s  Acts  for  the  purpose  of 
taking  proceedings  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  and  having  power  to 
appoint  an  inspector  of  nuisances,  could  as 
such  authority  direct  such  officer  at  its  cost 
to  procure  samples  of  food  and  submit  the 
same  for  analysis  and  subsequently  institute 
and  carry  out  prosecutions  and  pay  all  costs 
incidental  thereto ;  that  s.  25  of  the  Sale  of 
Food  and  Drugs  Act,  1899^  which  defines 
"local  authority"  as  meaning  any  "local 
authority  authorised  to  appoint  an  analyst 
for  the  purposes  of  the  Sale  of  Food  and 
Druffs  Act,*  did  not  apply  to  the  Sale  of 
Food  and  Drugs  Act  of  1875  so  as  to  affect 
the  power  of  the  .^aid  town  council  as  the 
authority  appointing  the  inspector  of 
nuisances  at  its  cost  to  direct  the  taking 
of  the  said  sample  of  food  and  the  analysis 
thereof  and  to  prosecute  these  proceedings. 

The  justices'  attention  was  called  to  the 
following  sections  of  the  following  Acts  : 

Sale  of  Food  and  Drugs  Act,  1875, 
ss.  10—13,  20,  26 ;  Sale  of  Food  and  Drugs 
Act,  1899,  ss.  3,  25,  28  :  Local  Government 
Act,  1888,  s.  39 ;  and  tne  charter  of  incor- 
poration of  the  said  borough. 

The  justices  were  of  opinion  and  they 
found  as  a  fact :  That  the  said  proceedings 
were  taken  throughout  under  the  direction 
and  at  the  cost  of  the  town  council  of  the 
borough  of  Bridlington,  and  that  such 
council  was,  by  the  appellant,  the  pro- 
secutor. That  the  said  council,  not  being 
one  of  the  authorities  referred  to  in  s.  10  of 
the  Sale  of  Food  and  Dru^s  Act,  1875,  and 
the  charter  of  incorporation  of  the  said 
borough  providing  as  follows  :  "The  town 
council  of  the  borough  shall  not  exercise 
any  of  the  powers  or  auties  or  be  subject  to 
the  liabilities  under  any  of  the  Acts  relating 
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to  the  police  force  or  other  matters  men- 
tioned in  s.  39  of  the  Local  Government 
Act,  1888,  but  all  the  powers  duties  and 
liabilities  in  respect  of  such  matters  shall 
be  exercised  by  and  attached  to  thft  county 
council  of  the  administrative  county  of  the 
East  Riding  of  Yorkshire,  and  the  area  of 
the  said  borough  shall  for  all  i^urposes  of 
the  Acts  relating  to  the  county  police  force, 
or  other  matters  mentioned  in  the  said 
section  form  part  of  the  county  in  like 
manner  as  if  it  were  not  a  borough,"  such 
council  was  not  a  local  authority  autho- 
rised to  appoint  an  analyst  for  the  purpose 
of  the  Sale  of  Food  and  Drugs  Acts,  and 
consequently  not  a  local  authority  as 
defined  by  s.  25  of  the  Sale  of  Food  and 
Drugs  Act,  1899.  That  the  said  town 
council  was  not  a  local  authority  entrusted 
with  the  execution  of  the  laws  relating  to 
the  sale  of  food  and  drugs,  and  that  it 
was  not  the  duty  of  such  council  to  put  such 
Acte  into  force  and  to  direct  its  officers  to 
procure  samples  as  provided  by  s.  3  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  and  to 
pay  the  costs  thereof  and  of  analysis.  That 
the  said  town  council  not  being  such  a  local 
authority  as  aforesaid,  the  appellant  could 
not  under  the  direction  and  at  the  cost  of 
the  said  town  council  procure  such  sample 
of  food  and  submit  the  same  to  be  analysed, 
and  subsequently  under  such  direction  and 
at  such  cost  and  on  behalf  of  the  said 
council  institute  the  said  proceedings. 
That  the  said  town  council  not  being  a 
local  authority  ^dthin  the  meaning  of  the 
Sale  of  Food  and  Drugs  Act,  1899,  could 
not  cause  to  be  instituted  and  prosecute 
the  before-mentioned  proceeding  against 
the  respondent  and  pay  the  costs  incidental 
thereto.  They  therefore  refused  to  further 
hear  and  determine  the  said  information, 
and  dismissed  the  summons  as  aforesaid. 

The  question  upon  which  the  opinion  of 
the  said  court  was  desired  was  whether  the 
justices  upon  the  above  statement  of  facts 
came  to  a  correct  determination  and  decision 
in  point  of  law  ;  and,  if  not,  what  should 
be  aone  in  the  premises. 

By  s.  10  of  the  Food  and  Drugs  Act, 
1875  :  "...  the  court  of  quarter  sessions 
of  every  county,  and  the  town  council  of 
every  borough  having  a  separate  court  of 
quarter  sessions,  or  having  under  any 
general  or  local  Act  of  rarliament  or 
otherwise  a  separate  police  establishment, 
may  .  .  .  where  no  appointment  has  been 
hitherto  made,  and  in  all  cases  as  and  when 
vacancies  in  the  office  occur,  or  when 
required  so  to  do  by  the  Local  Government 
Board,  shall,  for  their  respective  . . .  coiftHties,        j 
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or  boron^s,' appoint  one  o^  more  persons 
possessing  competent  knowledge,  skill,  and 
experience,  as  analysts  of  all  articles  of 
food  and  drugs  sold  within  the  said  .  .  . 
counties  or  boroughs  .  .  ." 

By  s.  12  :  "  Any  purchaser  of  an  article 
of  food  or  of  a  drug  in  any  place  being 
a  .  .  .  county  ...  or  borough  where  there 
is  anv  analyst  appointed  under  this  or  any 
Act  nerebyi  repealed  shall  be  entitled,  on 
payment .  to  such  analyst  of  a  sum  not 
exceeding  ten  'shillings  and  sixpence,  or  if 
there  be  no  such  analyst  then  acting  for 
such  place,  to  the  analyst  of  another  place, 
of  siich  sum  as  mtw  be  jEigreed  upon  between 
such^  person  and  the  analyst,  to  have  such 
article  analysed  by  such  analyst,  and  to 
receive  from  him  a  certificate  of  tne  result 
bf  his  analysis.'' 

«  By  s.  13  :  "  Any  medical  officer  of  health, 
inspector  of.  nuiaarices,  or  inspector  of 
weights  and  measures,  or  any  inspector  of  a 
market,  or  any  police  constable  under  the 
directioaand  at  the  cost  of  the  local  autho- 
rity s^iiointing  such  officer,  inspector,  or 
constable,  or  charged  with  the  execution  of 
this  Act,  may  procure  any  sample  of  food 
or  drugs,  and  if  he  suspect  the  same  to 
have  been  sold  to  him  contrary  to  any  pro- 
vision of  this  Act,  shall  submit  the  same 
.to  be  analy.sed  by  the  analyst  of  the  dis- 
trict or  place  for  which  he  acts,  or  if  there 
be  no  such  analyst  then  acting  for  such 
place  to  the  analyst  of  another  place  ;  and 
such  analyst  shall,  upon  receiving  payment 
as  is  provided  in  the  last  section,  with  all 
convenient  speed  analyse  the  same  and 
give  a  certificate  to  sucn  officer,  wherein  he 
shall  specify  the  result  of  the  analysis.'' 

By  s.  3  (1)  of  the  Sale  of  Food  and  Drugs 
Act,  1899  :  "It  shall  be  the  duty  of  every 
local  authority  entrusted  with  the  execu- 
tion of  the  laws  relating  to  the  sale  of  food 
and  drugs  to  appoint  a  public  analyst,  and 
put  in  force  from  time  to  time,  as  occasion 
inay  arise,  the  powers  with  which  they  are 
invested,  so  as  to  provide  proper  securities 
for  the  sale  of  food  and  drugs  m  a  pure  and 
genuine  condition,  and  in  particular  to 
direct  their  officers  to  take  samples  for 
analysis." 

By  s.  25  ;  "In  this  Act,  unless  the  con- 
text otherwisjB  requires  .  .  .  the  expression 
'  local  authority '  means  any  local  authority 
authorised  to  appoint  an  analyst  for  the 
purposes  of  the  Sale  of  Food  and  Drugs 
Acta  .  .  ." 

By  8.  28 :  "  .  .  .  the  Sale  of  Food  and 

Drugs  Act^  1876,  and  the  Sale  of  Food  and 

Drugs  Act  Amendment  Act,  1879,  and  the 

Maiig»rine  Act,  1887,  and  this  Act  may  be 
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cited  Collectively  as  the  Sale  of  Food  and 
Drugs  Acts,  1875  to  1899  .  .  ." 

Macmorran,  K.C.  {Boruey  with  him),  for 
the  appellant. — There  is  nothing  in  the 
Sale  or  Food  and  Drugs  Act,  1875,  to  pre- 
vent the  borough  of  Bridlington  from  pro- 
secuting these  proceedings  against  the 
respondent.  On  the  contrary,  ss.  13  and  20 
of  that  Act  give  them  express  power  to  take 
&uch  proceedings.  The  justices'  decision 
was  that  the  council  of  the  borough  not 
being  a  "a  local  authority"  .witbin  the 
meaning  of  the  Sale  of  Food  ana  Drugs 
Act,  1899,  could  not  prosecute  these  pro- 
ceedings. It  is  suggested  that  the  power  of 
the  borough  to  prosecute  under  the  earlier 
Act  is  cut  down  by  the  definition  in  s.  25 
of  the  Act  of  1899.  That  is  clearly  not  so. 
There  is  nothing  in  the  Sale  of  Food  and 
Drugs  Act,  1899,  to  abrogate  the  borough's 
power  to  take  proceedings  under  the  Act  of 
1875.  See  s.  28  of  the  Act  of  1899,  by  which 
it  is  enacted  that  the  Acts  may  be  cited 
collectively.  Article  19  (8)  of  the  Qeneral 
Order  of  the  Local  Government  Board, 
dated  March  23rd,  1891,  prescribes  it  as 
the  duty  of  an  inspwector  of  nuisances,  when 
and  as  directed  by  the  sanitary  authority, 
to  procure  and  submit  samples  for  analysis, 
to  cause  a  complaint  to  be  made,  and  to 
take  the  other  proceedings  prescribed  by 
the  Sale  of  Food  and  Drugs,  Act,  1875. 
Secondly,  the  inspector  of  nuisances  was 
entitled  to  prosecute  in  his  personal  capa- 
city. See  ss.  12  and  20  of  the  Food  and  Drugs 
Act,  1875.    [He  was  stopped.] 

Avaryy  K.C.  ((?.  W.  Walker  and  J.  E. 
King  with  him),  for  the  respondent— The 
question  raised  by  the  case  and  at  issue  is 
not  whether  the  inspector  of  nuisances  can 
prosecute,  but  whether  the  borough  of 
Bridlington  can  prosecute  by  their  inspector 
of  nuisances.  The  application  of  any 
penalty  depends  upon  the  question  of 
whether  the  borougn  has  power  to  prose- 
cute (see  s.  26  of  the  Food  and  Drugs 
Act,  1875),  so  that  the  justices  cannot 
adjudicate  upon  the  matter  without  de- 
ciaing  whether  the  borough  can  prosecute, 
as  otherwise  they  could  not  direct  where 
any  penalty  should  go.  The  borough  is 
claiming  to  take  proceedings  against  the 
respondent  under  s.  6  of  the  Sale  of  Food 
ana  Drugs  Act,  1875.  as  a  "  local  authority." 
That  they  cannot  do  as  they  are  not  a 
"local  authority"  for  that  purpose.  See 
s.  25  of  the  Sale  of  Food  and  Drugs  Act, 
1899,  and  the  terms  of  the  charter  of  the 
bfjrough.  The  Local  Government  Board 
and  the  Board  of  Agriculture  nu^  under    j 
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eerte^ii  circumstances,  take  samples;  but 
they  cannot  prosecute  on  the  result  of  the 
analysis,  that  is  the  duty  of  the  "local 
authority "  as  defined  by  the  Act  of  1891). 
See  s.  2  of  the  Act  of  1899. 

Macmorran^  K.C,  in  reply. 

Alysbstone,  L.C.J.— I  am  unable  to 
understand  the  reason  which  prompted 
some  ingenious  person  to  take  this  point, 
and  still  le.ss  how  it  could  appeal  to  the 
magistrates.  There  are  two  sets  of  clauses, 
one  protecting  people  who  are  in  danger  ot 
being  proceedea  against,  the  other  protect 
ing  the  people  whose  food  is  supposed  to 
be  adulterated.  To  protect  those  against 
whom  proceedings  arc  taken  there  are  pro- 
visions providing  analysts,  and  enabling 
Ijeople  to  go  to  those  analysts  and  get 
saroplea  ansuysed,  and  the  seller  is  protected 
by  the  prqivision  that  portions  of  the 
sam{)le  are  to  be  kept,  and  various  other 
provisions;  There  are  also  certain  proyi- 
.sions  making  it  compulsory  upon  certain 
local  authorities  to  appoint  analysts.  That 
is  a  genera]  statement  of  the  group  of  sec- 
tions for  the  protection  of  people  against 
whom  proceedings  are  going  to  be  taken. 
For  the  protection  of  the  public  any  person 
is  entitled  to  have  an  analysis.  Any  medical 
officer  of  health,  an  inspector  of  nuisances, 
inspector  of  weights  and  measures,  and 
others,  are  entitled  to  take  samples,  and 
entitled  to  have  them  analysed,  and  the. 
people  who  may  take  samples  may  take 
proceedings  when  the  result  of  the  analysis 
18  ascertained.  It  is  said  that  the  jurisdic- 
tion of  the  magistrates  to  hear  and  deter- 
mine an  information  laid  by  an  inspector 
of  nuisances  who  has  obtained  a  sample, 
and  has  had  it  analysed,  and  has  done 
everything  that  is  requisite  in  the  case, 
dei)ends  upon  whether  he  was  appointed 
under  such  circumstances  that  the  authority 
for  whom  he  was  inspector  of  nuisances 
could  take  proceeding.  It  is  said  that  in 
this  case  that  authority  not  being  able  to 
appoint  an  analyst,  could  not  take  proceed- 
ings themselves,  and  that,  therefore,  their 
inspector  of  nuisances  could  not  take  pro- 
ceedings. I  am  quite  unable  to  follow  that 
reasoning.  I  believe  that  the  only  dis- 
tinction is  as  to  where  the  penalty  would 
go,  where  the  proceedings  are  taken  and 
prove  successful,  and  if  s.  26  of  the  Sale  of 
Food  and  Dru^  Act,  1875,  is  relied  upon, 
if  Mr.  Aw/ry  is  right  in  saying  that  the 
borough  of  Bridlington  will  not  obtain  the 
penalty,  then  it  seems  to  me  it  is  provided 
for  by  the  second  limb  of  that  section.  I 
attach  less  importance  to  that  point  because 
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it  seems  to  nic  that  it  has  nothing  to  do 
with  jurisdiction.  There  may  be  a  question 
as  to  where  any  penalty  obtained  should 
go.  I  will  assume  that  in  Mr.  Avorv's 
favour  ;  but  the  juriddbtion  is  given  to  the 
magistrates^  and  imposed  upon  them  to  hear 
and  determine  the  question  as  to  the  sale 
of  some  article  which  is  said  not  to  have 
been  sold  according  to  the  statute  when 
proceedings  are  brought  by  an  inspector  of 
nuisances,  who  has  himself  bought  a  sample, 
and  obtained  the  analysis.  I  do  not  at  all 
understand  why  the  action  of  the  inspector, 
in  his  personal  cafjatJity,  was^  not  sufficient. 
I  am  quite  clear  in  my  Own  mind  that  the 
magistrates  had  no  right  to  decline  to  hear 
the  case,  and,  therefore,  the  appeal  must  be 
allov.  ed,  and  an  order  made  on  them  to  hear 
and  determine  the  summons. 

Lawranck,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Neve,  Beck 
and  Kirby,  for  A.  E.  Matthewman,  Brid- 
lington. 

Solicitors  for  the  respondent :  Bockett, 
Stunt  and  Nash,  for  Procter,  Beverley. 
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Gilbert  v.  Jones. 

69  J.  P.  392. 

KING'S  BENCH  DIVISION. 


August  2,  1905. 

(Before  Alverstone,  L.C.J.,  Lawrance 
and  Kennedy,  JJ.) 

Gilbert  v.  Jones.  * 

Public  health  —  Common  lodging-house— 
Lodging-house,  what  is — No  payment 
by  those  housed. 

A  house  where  no  jjaynunt  is  made  by  per- 
sons admittea  to  it  for  shelter  and 
sustenance  nmy  be  a  common  lodffing- 
Jiouse  within  the  meaning  of  the  Com- 
mon Lodging-houses  Act,  1851  (14  <fc 
15  Vict  c.  28),  and  Part  IX,  of  the 
London  County  Council  (General 
Powers)  Act,  1902(2  Edw.  7,  c.  clxxiii.). 

Logsdon  v.  Booth,  [1900]  1  Q.  B,  401  ; 
64  ./.  P.  165  ;  ami  Logsdon  v.  Trotter, 
[1900]  1  (?.  n.  617  ;  64  J,  P.  421,  fol- 
lowed. 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

At  the  Worship  Street  Police  Court  on 
the  16th  day  of  November,  1904,  two  in- 
formations were  preferred  by  William  John 
Jonas  (hereinafter  called  the  respondent), 
against  John  William  Gilbert  (hereinafter 
called  the  appeUant),  (a)  for  that  he  the  ap- 
pellant on  November  1st,  1904,  at  a  house 


*  Kkkewich,  J. ,  on  August  10th  last,  granted 
an  injunction  against  the  employment  of  the 
funds  voluntarily  subscribed  to  the  charity  of 
the  Providence  Row  Night  Refuee  for  the  use 
of  those  premises  as  a  common  lodging-house, 
without  registering  the  same,  pursuant  to  the 
Common  Lodging-houses  Act,  1851,  and  having 
a  licence  under  the  London  County  Council 
(General  Powers)  Act,  1902,  etc.  The  matter 
came  before  the  Court  of  Appeal  as  an  inter- 
locutory appeal  on  October  3()th  last,  when  the 
court  overruled  the  decision  in  Qilbei't  v.  Jones^ 
fnipra^  on  the  ground  that,  by  reason  of  s.  3  of 
the  Common  L^ging-houses  (Ireland)  Act,  1860 
(which  was  not  brought  to  the  attention  of  the 
court  in  Gilbert  v.  JoneA,  supra),  a  house  in 
which  no  payment  is  made  by  persons  admitted 
to  it  for  shelter  and  sustenance,  cannot  bo  a 
common  lodging-house  within  the  meanius  of 
the  aforesaid  Acts.  See  Parker  v.  TcUboty 
Times,  October  31st,  19a5.— Eds.,  J.  P. 
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known  as  the  Providence  Row  Night  Re- 
fuge, Crispin  Street,  Stepney,  being  a  person 
haying  or  acting  in  the  care  or  manage- 
ment of  the  said  house  as  a  common 
lodging-house,  did  contrary  to  the  provi- 
sions of  the  Common  Lodging-houses  Act, 
1851,  when  required  by  Horatius  Arthur 
Jury,  an  officer  of  the  local  authority  under 
the  said  Act,  refuse  to  give  him  free  access 
to  the  said  house,  or  any  part  thereof ;  and 
(b)  for  that  he,  the  appellant,  on  November 
1st  and  2nd,  1904,  did  keep  the  same  house 
as  a  common  lodging-house,  and  receive 
lodgers  therein  without  having  applied  for 
and  obtained  a  licence  under  Part  IX. 
of  the  London  County  Council  (General 
Powers)  Act,  1902.  The  said  informations 
were  (by  consent)  heard  together  by  the 
learned  magistrate  on  the  7th  and  14th  days 
of  December,  1904,  when  he  convicted  the 
appellant  and  ordered  him  to  pay  a  fine  of 
\s.  on  each  information,  but  consented  to 
state  and  sign  the  following  case  : 

The  following  facts  were  proved  or  ad- 
mitted at  the  trial :— The  appellant  kept 
the  said  house.  The  appellant's  rerjort  for 
1904  of  the  said  house  was  appendea  to  and 
was  intended  to  form  part  of  the  ca.se,  and 
the  facts  therein  mentioned  were  agreed  by 
both  ijarties  to  the  appeal  to  be  true.  That 
Horatius  Arthur  Jury,  an  officer  of  the 
London  County  Council,  under  the  Common 
Lodging-houses  Act,  1851,  was  refused 
access  to  the  said  house  by  the  appellant 
on  November  1st,  1904.  That  the  ap- 
pellant had  not  applied  for  or  obtained  a 
licence  in  respect  of  the  said  house  under 
Part  IX.  of  the  London  County  Council 
(General  Powers)  Act,  1902.  That  the  per- 
sons admitted  to  the  said  house  were  desti- 
tute and  of  the  very  poorest  class,  but  in 
other  respects  did  not  differ  from  the  class 
who  habitually  frequent  the  cheapest  com- 
mon lodging-houses.  '  That  the  persons 
admitted  to  the  said  house  were,  while  they 
were  in  the  said  house,  treated  and  d«ilt 
with  in  a  manner  similar  to  that  in  which 
the  habitual  frequenters  of  common  lodging- 
houses  are  dealt  with  and  treated,  and  that 
on  the  night  of  November  1st,  1904,  about 
150  men  and  about  70  women  slept  in  the 
said  house.  That  the  persons  admitted 
slept  in  bunks  placed  in  open  dormitories, 
eacm  dormitory  containing  about  70  per- 
sons. That  separate  dormitories  were  pro- 
vided for  men  and  for  women.  That  each 
person  admitted  to  the  said  house  was 
provided  with  supper  and  breakfast,  and 
that  these  meals  were  taken  by  such  \yQv- 
sons  together  in  common  rooms.  That  the 
said  house  was  clean,  well  keptr-and  welU 
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conducted.  That  the  said  house  was  known 
as  "  the  Dormitory  "  among  those  admitted 
to  it,  and  others  of  the  same  class,  to  dis- 
tinguish it  from  the  ordinary  houses  used 
by  frequenters  of  common  lodging-houses. 
That  no  payment  of  any  kind,  direct  or 
indirect,  was  made  by  or  on  behalf  of  any 
of  the  persons  admitted. 

It  was  contended,  on  behalf  of  the  ap- 
pellant, that  the  case  was  distinguishable 
from  the  cases  of  Logsdon  v.  Booth,  [1900] 
1  Q.  B.  401 ;  64  J.  P.  165,  and  Logsdon  v. 
Trotter,  [1900]  1  Q.  B.  617 ;  64  J.  P.  421, 
upon  the  ground  that  those  cases  did  not 
decide  that  a  house  where  no  payment  was 
made  was  a  lodging-house,  but  only  that 
the  particular  lodging-houses  in  question  in 
those  cases  were  common  lodging-houses; 
that  the  expression  "common  lodging- 
house"  meant  no  more  than  a  lodging- 
house  with  an  ac^ective  attached,  expressive 
of  the  kind  of  person  admitted,  and  the 
kind  of  business  done  therein,  and  that  the 
meaning  of  the  word  "  lodging-house "  in 

Elain  English  (as  the  words  "  public  lodging- 
ouse"  which  are  defined  in  the  Towns 
Improvement  Clauses  Act,  1847,  s.  116,  and 
the  City  of  London  Sewers  Acts,  1848,  s.  91, 
and  1861,  s.  10)  necessarily  implied  the 
letting  and  hiring  of  lodgings  for  payment, 
and  necessarily  excluded  the  present  case 
where  there  was  no  payment. 

It  was  contended,  on  behalf  of  the  respon- 
dent, that  the  cases  of  Logsdon  v.  BootL 
[19001  1  Q.  B.  401;  64  J.  P.  165,  and 
Logsdon  v.  Trotter,  [1900]  1  Q.  B.  617  ; 
64  J.  P.  421,  governed  the  present  case, 
and  that  the  Acts  being  sanitary  Acta 
the  words  "common  lodging-house'  must, 
in  the  public  interest,  include  the  present 
case  which  was  within  the  meaning  of  those 
Acts. 

The  karned  magistrate  decided  that  the 
c€we  was  within  the  cases  of  Logsdon  v. 
Booth,  [1900]  1  Q.  B.  401  ;  64  J.  P.  165,  and 
Logsdon  v.  Trotter,  11900]  1  Q.  B.  617; 
64  J.  P.  421,  and  he  therefore  held  that  the 
house  in  question  was  a  common  lodging- 
house  within  the  meaning  of  the  London 
County  Council  (General  Powers)  Act, 
1902,  and  the  Common  Lodging-houses  Act, 
1861,  and  he  accordingly  convicted  the 
appellant,  and  fined  him  U.  on  each  sum- 
mons. 

The  question  for  the  consideration  of  the 
court  was  whether  the  learned  magistrate 
was  right  in  so  deciding. 

G.  W.  Ricketts,  for  the  appellant.— If  this 
house  is  a  lodging-house,  I  concede  it  is  a 
common   lodging-house.    The  question  is. 
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Can  a  house  be  a  lodging-house  where  no 
payment  whatever  is  made  for  the  accom- 
modation given  1  I  submit  such  a  house 
cannot  be  a  lodging-house.  The  question 
at  issue  in  Logsdon  v.  Booth,  [1900]  1  Q.  B. 
401  ;  64  J.  P.  166,  and  in  Logsdon  v.  Trotter, 
[1900]  1  Q.  B.  617  ;  64  J.  P.  421,  was  whether 
the  houses  in  question  were  common  lodg- 
ing-houses. It  was  assumed  that  they  were 
loa^ng-houses,for  in  both  cases  payment  was 
made,  although  the  ofiicials  in  charge  of  the 
house  in  the  first  case  had  a  discretionary 
power  to  admit  persons  for  less  than  the 
usual  payment,  or  for  no  payment  at  all. 
BucKNiLL,  J.,  said  in  Logsdon  v.  Trotter, 
supra :  "  There  are  various  classes  of  insti- 
tutions which  were  started  and  are  supported 
by  benevolent  persons  with  the  object  of 
relieving  misery  and  providing  temporary 
accommodation  for  poor  people.  Some  of 
those  institutions  there  may  be  which  cer- 
tainly could  not  be  called  '  common  lodging- 
houses '  within  the  meaning  of  the  Acts." 
That  is  the  case  with  the  house  now  in 
question,  for  it  is  not  a  lodging-house  at  all. 
If  a  man  leaves  his  kitclien  open  on  a 
winter's  night  for  the  accommodation  of  the 
homeless  he  cannot  be  said  to  keep  a  lodg- 
inc-house,  and  he  receives  guests,  not 
lodgers.  There  is  no  definition  of  "  common 
lodeing-house "  in  either  the  Common 
Lodging-houses  Act,  1851,  or  in  the  London 
County  Council  (General  Powers)  Act, 
1902,  but  there  is  the  opinion  of  tne  law 
officers.  Sir  Alexander  Cockburn  and  Sir 
W.  Page  Wood,  which  was  issued  in  a 
circular  dated  October  17th,  1853,  by  the 
general  board  of  health  to  the  local  boards 
of  health  throughout  the  country.  [See 
Glen's  Public  Health.  12th  ed.,  p.  163  : 
Lumle/s  Public  Health,  6th  ed.,  p.  108.1 
In  that  opinion  it  is  stated :  "  We  are  of 
opinion  that  the  period  of  letting  is  unim- 
portant in  determining  whether  a  lodging- 
house  comes  under  the  Act  now  in  ques- 
tion." It  was  assumed,  therefore,  that  tnere 
must  be  some  letting  to  constitute  a  lodging- 
house.  That  opinion  is  quoted  in  the 
memorandum  of  the  Local  Government 
Board  attached  to  their  model  bye-laws  for 
common  lodging-houses.  The  words  "public 
lodging-house"  are  defined  in  the  Towns 
Improvement  Clauses  Act,  1847,  s.  116,  and 
the  City  of  London  Sewers  Acts,  1848,  s.  91 
and  1851,  s.  10,  and  in  each  case  mean 
houses  where  persons  are  accommodated 
for  payment.  The  definitions  of  lodging- 
house  m  Murray'.s,  Ogilvie's,  Webster's,  and 
the  Century  Dictionary,  tend  to  show  that 
the  word  means  a  house  where  persons  are 
housed  for  payment.    The  Acts  in  question         t 
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are  penal  acts,  and  the  words  "common 
lodging-house"   therein    must   be   strictly 
interpreted. 

ilvorv,  K.C.  (Byde  with  him),  for  the 
respondent,  was  not  called  upon  to  argue. 

Alveestone,  L,C.J.— Mr.  Ricketts  has 
contended  that  we  ought  to  draw  a  distinc- 
tion, or  corollary,  or  deduction  from  the 
decisions  in  Logsdon  v.  Booth,  [190011  Q.  B. 
401  ;  64  J.  P.  165,  and  Logsdon  v.  Trotter, 
[1900J  1  Q.  B.  617  ;  64  J.  P.  421,  and  say 
that  if,  as  a  matter  of  fact,  no  payment  was 
made  by  any  one  of  the  guests,  none  of  the 
provisions  of  the  Common  Lodging-houses 
Act,  1851,  and  of  the  London  County 
Council  (General  Powers)  Act,  1902,  apply 
to  a  house  of  the  kind  described  m  this 
case ;  but  I  think  we  must  regard  the 
principle  of  those  cases,  and  that  we  ought 
not  to  fritter  away  those  decisions.  There 
was  a  previous  decision  of  Coleridge, 
L.C.J.,  and  MATHEW,L.J.,then  Mathbw,  J., 
in  Booth  v.  Ferrett,  [1890]  25  Q.  B.  D.  87  ; 
55  J.  P,  7,  to  the  effect  that  if  such  a  house 
was  not  carried  on  for  gain,  it  was  not  a 
common  lodging-house,  and  therefore  was 
not  subject  to  the  provisions  of  the  Com- 
mon Lodging-houses  Act,  1851.  That  deci- 
sion, however,  which  would  have  materially 
assisted  Mr.  Bicketts*  argument  was  re- 
considered by  Russell,  L.C.J.,  and  the 
other  judges  (Bigham  and  Darling,  JJ.), 
who  were  parties  to  the  decision  in  the 
Salvation  Army  case  of  Logsdon  v.  Booth, 
supra,  and  they  came  to  the  conclusion  that 
the  fact  that  the  institution  was  a  charit- 
able one,  and  was  carried  on  for  reli^ous 
and  charitable  motives,  and  with  no  object 
of  gain,  was  not  suflScient  to  differentiate  it 
from  the  class  of  lodging-houses  which  were 
subject  to  the  provisions  of  the  Act.  Logs- 
don V.  Booth,  supra,  was  a  strong  decision, 
because  the  court  felt  that  in  that  case  they 
were  justified  in  overruling  the  previous 
case  of  Booth  v.  Ferrett,  supra,  Tne  ques- 
tion was  also  further  considered  in  the  case 
of  Logsdon  v.  Trotter,  [1900]  1  Q.  B.  617  ; 
64  J.  P.  421,  before  Channell,  J.,  and 
Bucknill,  J.,  to  which  ^r,  Bicketts  cal\ed 
our  attention.  If  the  question  of  gain  had 
been  thought  to  be  a  material  distinction, 
then  of  course  it  would  have  been  an  amply 
sufficient  authority  for  Mr.  Bickett^  con- 
tention in  this  case.  Once  we  obtain  the 
principle  that  the  fact  that  such  a  house  is 
maintained  as  a  charitable  institution,  and 
that  it  is  not  carried  on  for  profit,  does  not 
differentiate  it  from  the  class  of  common 
lodging-houses,  I  cannot  see  any  distinction 
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in  principle  between  a  charitable  house 
which  is  carried  on  for  a  very  small  pay- 
ment—it may  be  only  for  the  purpose  of 
keeping  some  check  on  the  ]^i)le  who  come 
in,  but  not  a  payment  which  is  to  go  into 
the  pockets  of  tne  people  who  carry  on  the 
institution  by  way  of  letting  lodgings— and 
a  house  where  no  payment  is  made.  The 
Acts  in  question  are  statutory  Acts,  and  I 
am  quite  sure  there  will  not  be  the  slightest 
attempt  to  interfere  with  the  excellent  work 
which  is  beinfl^done  b;^this  institution  ;  but 
from  the  point  of  view  of  these  sanitary 
Acts  I  cannot  think  that  we  have  any 
reason  to  differentiate  this  case  from  the 
two  previous  decisions,  notwithstanding  the 
laudable  nature  of  the  institution  in  ques- 
tion. I  think  the  cases  are  identical,  and 
that  the  learned  magistrate  was  right  in 
saying  that  these  cases  were  binding  on 
him.  I  think,  therefore,  this  appeal  must 
be  dismissed. 

Lawrance,  J.—  I  am  of  the  same  opinion. 

Ridley,  J.— I  agree. 

Api^eal  dismissed. 

Solicitors  for  the  appellant :  Bel  lord  and 
Covenejr. 

Solicitor  for  the  respondent :  W.  A. 
Blaxland. 
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Aufjust  2.  1905. 

(Before   Alverstone,   L,C.J.,    Lawrance 
and  Ridley,  JJ.) 

Bridgett  v.  Mayor,  etc.  of  Wandsworth. 

Metropolis  manageraent — Paving  of  new 
street — One  street  runninginto  but  not 
beyond  another  .street— "Points  of  in- 
tersection "  —  Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict 
c.  102),  s.  77. 

By  «.  77  of  the  Metropolis  Manaifement 
Affiendnient  Act^  1862,  which  deals  with 
the  expenses  of  paving  new  streets  in  the 
fnetixyjndis,  "  .  .  .  any  such  costs  or 
ex}}enseSy  including  the  cost  o/pamng  at 
the  points  of  intersection  of  streets,  and 
all  other  incidental  costs  and  charges, 
shall  be  apportioTied  by  the  vestry  or 
board    .    .    ." 

The  words  ** points  of  intersection  of  streets" 
are  not  limited  to  t/ie  cutting  or  cross- 
ing of  at  least  ttoo  streets  each  by  the 
outer,  each  street  continuing  its  course 

from  each  etid  of  the  intersection,  so  as 
to  constitute  %n  effect  four  streets 
running  into  each  other,  forming  the 
shape  of  an  X,  but  also  apply  to  the 
case  of  where  street  A  runs  into  street  B 
on  one  side  thereof,  but  is  not  continued, 

forming  the  shape  of  a  T,  and  the  ex- 

j)enses  of  pavtna  a  granite  crossing 
wliolly  on  the  soil  of  street  B  {tlie  cross- 
line  of  the  T),  connecting  the  footpaths 
on  one  side  of  street  B,  where  street  A 

joins  it,  may  be  apportioned  under  the 
Metropolis  Management  Acts   on    the 

frontagers  of  street  A, 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

The  appellant  appeared  before  the  learned 
magistrate  on  October  5th,  6th,  and  12th, 
19(M,  to  answer  a  summons  requiring  him 
to  appear  to  answer  a  claim  by  the  respon- 
dents for  the  sum  of  £1  88.  2c^.,  being  the 
balance  of  a  sum  apportioned  by  the  respon- 
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dents  in  respect  of  certain  premises  of  which 
the  appellant  was  the  owner  as  the  propor- 
tion payable  in  respect  of  such  premises 
towards  the  expense  of  paving  a  new  street 
called  Briar  Walk,  Putney,  under  the  pro- 
visions of  the  Metropolis  Local  Management 
Acts.  The  case  turned  upon  the  meaning 
of  the  word  "  intersection  (of  streets)  and 
the  phrase  "points  of  intersection"  occur- 
ring in  s.  77  of  the  Metropolis  Manajo^e- 
ment  Amendment  Act,  1862  (25  k  26  Vict 
c.  102). 

At  the  hearing  of  the  said  summons  the 
following  facts  were  either  proved  or 
admittea:  The  appellant  was  at  the  time 
of  the  making  of  the  apportionment  herein- 
before mentioned  the  owner  of  one  of  the 
houses  forming  Briar  Walk,  Putney,  which 
is  a  new  street  in  the  borough  of  Wands- 
worth, and  is  situate  between  the  north  side 
of  Woodborough  Road  and  the  Upper  Rich- 
mond Eload.  Briar  Walk  is  not  continued 
beyond  the  north  side  of  Woodborough 
Road  as  a  carriageway,  but  as  a  footway 
only,  and  the  said  continuation  as  a  footway, 
was  not  included  in  the  resolution  of 
April  1st,  1903,  by  which  the  respondents 
resolved  to  pave  Briar  Walk  as  a  new 
street  Woo(fix)rough  Road  had  not  been 
paved  as  a  new  street  by  the  respondents, 
but  was  laid  out  as  a  street  at  the  same 
time  as  Briar  Walk.  On  April  1st,  1903, 
the  respondents,  by  resolution,  decided  to 
pave  as  a  new  street  Briar  Walk  throughout 
the  whole  breadth  of  the  carriageway  and 
footpaths  thereof  as  provided  by  the  Metro- 
polis Management  Act,  1855,  and  the  several 
Acts  amenaing  the  same,  at  an  estimated 
cost  of  £1,211  18«.  6c£.,  such  cost  to  be 
apportioned  amongst  and  charged  upon  the 
several  owners  of  tne  houses  forming,  and  of 
the  land  bounding  or  abutting  on  the  said 
Briar  Walk  as  set  out  in  the  apportionment  * 
then  before  the  respondent  council.  The 
said  apportionment  was  ordered  to  be  scaled 
with  the  common  seal  of  the  council,  and 
was  sealed  accordingl v.  The  amount  appor- 
tioned to  the  appellant  was  the  sum  of 
£93  7«.  6^.,  and  ne  was  required  to  pay 
such  sum.  The  minute  of  such  resolution 
and  the  sealed  apportionment  were  put  in 
evidence.  A  printed  copy  of  such  minute 
copy  of  sealed  apportionment  and  a  copy 
notice  of  the  apportionment  served  on  the 
appellant  were  annexed  to  and  formed  part 
of  the  case.  The  respondents  executed  the 
works  in  respect  of  which  they  had  made 
the  said  estimate.  Included  in  the  said 
works  was  a  granite  crossing  at  the  iunction 
of   Briar  Walk  and  Woodborough  Road.         t 
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Thc  said  crossing  is  on  the  soil  of  Wood- 
borough  Road,  and  connects  the  footpaths 
on  the  north  side  of  Woodboroagh  Road  at 
the  junction  of  Briar  Walk  and  Wood- 
borough  Road,  and  the  southern  edge  of  the 
said  granite  crossing  is  in  line  with  the  kerb 
on  the  said  side  of  Woodborough  Road.  The 
cost  of  the  said  crossing  was  £48 1 38.  On  the 
completion  of  the  said  works  the  respon- 
dents ascertained  that  the  actual  expense'of 
the  said  paving  was  less  than  the  amount  of 
the  said  estimate,  and  claimed  the  sum  of 
£63  13«.  2d,  as  the  amount  due  from  the 
appellant  in  respect  of  the  said  works.  The 
appellant  contended  that  the  cost  of  the 
said  granite  crossing  ought  not  to  have  been 
included  in  the  cost  of  paving  Briar  Walk, 
and  paid  the  sum  of  £62  58.  only.  The 
amount  of  £1  8«.  2rf.  claimed  by  the  respon- 
dents is  the  difference  between  the  said  sum 
of  £63  138.  2d,  and  the  amount  paid  by  the 
appellant.  If  the  cost  of  the  said  granite 
crossiujp^  was  not  properly  chargeable  as 
part  of  the  cost  of  paving  Briar  Walk,  the 
said  sum  of  £l  88.  2a.  was  not  due  from  the 
appellant. 

It  was  proved  by  the  respondents'  sur- 
veyor, and  not  seriously  challenged  by  the 
appellant,  that  the  phrase  "  points  of  mter- 
section"  is  a  well  recognised  ^ometrical 
expression,  and,  as  applied  to  intersecting 
streets,  denotes  the  tnan^pilar  space  con- 
tained between  two  straight  lines  drawn 
from  the  centre  of  the  intersected  street  to 
the  extreme  ends  of  the  boundary  line  of  the 
intersecting  street  at  the  place  of  mutual 
junction,  and  that  line  itself  as  a  base  line. 
The  learned  magistrate  accordingly  so  found 
as  a  fact.  In  accordance  with  the  usual 
practice  in  these  cases,  and  the  terms  of  the 
resolution  of  April  1st.  1903,  the  levels  of 
Briar  Walk  and  Woodoorough  Road  were 
adjusted  at  their  point  of  junction,  and  it 
was  necessary  in  order  to  properly  complete 
and  make  safe  for  traffic  the  paving  of  the 
carriageway  and  footways  of  Briar  Walk,  to 
make  the  granite  crossing  at  the  junction  of 
Briar  Walk  with  Woodborough  Road.  These 
operations  were  carried  out  mainly  in  the 
interest  of  Briar  Walk. 

On  behalf  of  the  appellant  it  was  con- 
tended that  he  was  only  liable  for  the  cost 
of  paving  Briar  Walk,  and  that  the  said 
granite  crossing  was  situate  in  Woodborough 
Koad  and  did  not  form  part  of  Briar  Walk, 
and  that  the  cost  of  the  said  granite  crossing 
was  not  part  of  the  cost  of  paving  Briar  Walk, 
and  that  the  cost  of  the  said  granite  cross- 
ing was  improperly  charged  as  a  part  of  the 
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cost  of  paving  Briar  Walk ;  that  Briar  Walk 
and  Woodborough  Road  did  not  intersect, 
and  that  the  respondents  were  not  entitled 
to  include  the  cost  of  making  the  said 
gmnite  crossing  in  the  cost  of  paving  Briar 
Walk  as  the  cost  of  paving  at  a  point  of 
intersection  of  Briar  Walk  and  Wood- 
borough Road  ;  that  "intersection**  within 
the  meaning  of  s.  77  of  the  Metropolis 
Management  Amendment  Act,  1862,  meant 
the  cutting  or  crossing  of  at  least  two  streets 
each  by  the  other,  each  street  continuing  its 
course  from  each  end  of  the  intersection  so 
as  to  constitute  in  effect  four  streets  running 
into  each  other  and  form  an  area  described 
(by  the  appellant)  as  "a  no  man's  land,"  a 
state  of  tmngs  wnich  had  created  difficulty 
in  ascertaining  the  parties  chargeable  with 
the  cost  of  paving  such  areas,  and  led  to  the 
new  legislation  contained  in  s.  77,  which 
section,  therefore,  only  applied  where  the 
foregoing  circumstances  co-existed.  No 
confirmation  either  from  historical  or  legal 
sources  was  forthcoming  in  support  of  this 
argument. 

On  behalf  of  the  respondents  it  was  con- 
tended that  the  said  ^anite  crossing  was  at 
the  junction  or  "  point  of  intersection "  of 
Briar  Walk  with  Woodborough  Road  within 
the  meaning  of  s.  77  of  the  Metropolis  Local 
Management  Act,  1862,  and  as  provided  by 
the  said  section  the  cost  of  the  said  granite 
crossing  was  properly  apportioned  amongst 
and  charged  upon  the  owners  of  the  houses 
forming  and  of  the  land  bounding  or 
abutting  on  Briar  Walk. 

The  learned  magistrate  was  of  opinion 
that  the  word  "  intersection  '*  in  s.  77  of  the 
1862  Act  was  used  in  its  colloquial  meta- 
phorical sense  to  the  exclusion  of  any  such 
physical  conception  as  when,  e.g.,  a  bridge 
crosses  a  street  or  river ;  thus  it  would 
simply  mean  that  the  relative  positions  of 
(in  the  present  case)  Briar  Walk  and  Wood- 
borough Road  are  such  that  the  traffic  from 
the  former  can  pa-ss  straight  over  the  latter 
from  the  one  side  of  it  to  the  other,  that  is, 
cross  it  as  when  one  talks  of  crossing  the 
street  Moreover,  as  by  far  the  larger  num- 
ber of  London  streets  are  obviously  found 
to  be  subject  to  precisely  the  same  condi- 
tions as  have  raised  the  present  question,  to 
hold  differently  would  very  greatly  nan-ow 
the  application  of  s.  77  without  much 
apparent  reason.  As  to  the  phrase  ''points 
ot  intersection,"  the  learned  magistrate 
acted  upon  the  view  of  the  respondents' 
contention,  and  accordingly  made  an  order 
on  the  appellant  for  payment  of  the  sum 
claimed.  ^^  j 
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The  question  for  the  opinion  of  the  court 
was  whether  the  learned  magistrate's  deter- 
mination was  correct  in  law. 

By  8.  77  of  the  Metropolis  Management 
Amendment  Act,  1862  (25  <fe  26  Vict.  c.  102} : 
"Where  any  vestry  or  district  board  shall, 
under  the  powers  given  by  the  one  hundrea 
and  fifth  section  of  the  firstly  recited  Act, 
have  paved  or  be  about  to  pave  any  new 
streetj  the  owners  of  the  land  boundmg  or 
abutting  on  such  street  shall  be  liable  to  con- 
tribute to  the  expenses  or  estimated  expenses 
of  paving  the  same,  as  well  as  the  owners  of 
houses  therein ;  provided  that  it  shall  be 
lawful  for  the  vestry  or  district  board  to 
charge  the  owners  of  land  in  a  less  propor- 
tion than  the  owners  of  house  property, 
should  they  deem  it  just  and  expedient  so 
to  do ;  and  any  such  costs  or  expenses,  in- 
cluding the  cost  of  paving  at  the  points  of 
intersection  of  streets,  and  all  otner  inci- 
dental costs  and  charges,  shall  be  appor- 
tioned by  the  vestry  or  board  and  shall  be 
recoverable    ..." 

Macmorran^  K.C.,  and  A.  Bethune,  for 
the  frontager.—  The  granite  crossing  in 
(juestion  is  wholly  in  Woodborough  Road ; 
it  is  on  the  soil  of  that  road,  and  is  in  no 
sense  in  Briar  Walk.  If  Bnar  Walk  were 
not  in  existence,  the  ground  in  question 
would  be  there  either  as  a  crossing  or  as  a 
part  of  the  pavement  in  Woodborough 
Koad.  It  is  clear,  therefore,  that,  apart 
from  s.  77,  the  frontagers  of  Briar  Walk 
cannot  be  charged  for  the  expenses  of 
making  up  a  granite  crossing  in  Wood- 
borougn  Koad.  Further,  this  crossing  is 
not  paving  at  the  points  of  intersection  of 
these  streets,  Briar  Walk  and  Woodborough 
Road,  for  they  do  not  intersect.  Two  streets 
intersect  when  they  cross  one  another. 
They  do  not  intersect  at  all  when  they 
merely  join  or  go  into  one  another.  Where 
streets  intersect  there  are  four  streets,  and 
where  they  join  there  is  a  "  no  man's  land." 
The  words  "points  of  intersection "  in  s.  77 
were  inserted  by  the  legislature  with  a  view 
to  the  paving  of  this  central  portion.  The 
pavinc  of  this  central  portion  apportioned 
to  each  street  is  the  "  triangular  space  con- 
tained between  two  straight  lines  drawn 
from  the  centre  of  the  intersected  street  to 
the  extreme  ends  of  the  boundary  line  of  the 
intersecting  street  at  the  place  of  mutual 
junction  and  that  line  itself  as  a  base  line." 
In  a  word,  two  streets  crossing  and  forming 
an  X  shape  intersect;  two  streets  joining 
and  forming  a  T  shape,  as  in  this  case,  do 
not  intersect,  and  there  are  therefore  no 
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points  of  intersection.  [Alverstonb,  L.C. J. 
—Does  a  person  who  passes  over  this 
granite  crossing  from  pavement  to  pave- 
ment cross  Briar  Walkfl  No,  for  it  is  not 
in  Bnar  Walk,  but  in  Woodborough  Road, 
and  if  Woodborough  Road  was  made  up, 
the  expenses  of  making  up  the  crossing 
would  be  apportioned  on  the  frontagers  of 
Woodborouffh  Road,  for  it  is  part  of  and  on 
the  soil  of  that  road. 

Avorj/y  K.O.  {E,  M,  Richards  with  him), 
for  the  corporation,  were  not  called  upon  to 
argue. 

Alverstonb,  L.C.J.— I  think  the  magis- 
trate has  come  to  a  right  decision  in  tnis 
case.  We  have  not  got  to  construe  any  strict 
legal  term  or  any  term  of  art.  The  words  in 
8. 77  of  the  Metropolis  Management  Amend- 
ment Act,  1862,  are  :  "and  any  such  costs 
or  expenses,  including  the  cost  of  paviijK  at 
the  points  of  intersection  of  streets."  What 
do  the  words  "intersection  of  streets" 
mean?  I  think  they  may  have  a  very 
different  meaning  according  to  the  exact 
subiect-matter  under  discussion.  I  can  well 
understand  a  person  saying  that  he  was 
using;  Woodborough  Road  when  he  was 
walking  on  the  granite  crassing,  if  he  was 
describing  that  he  met  a  person  there,  or 
that  some  accident  happened  there.  I  can 
equally  understand  a  person  saying  he  was 
in  Briar  Walk  if  he  happened  to  be  coming 
up  Briar  Walk  and  had  reached  the  cross- 
ing. If  he  saw  a  cart  at  the  end  of  Briar 
Walk,  he  would  say  it  was  in  Briar  Walk 
just  where  it  joins  Woodborough  Road.  I 
am  of  opinion  that  this  matter  cannot  be 
decided  on  the  strict  consideration  of 
whether  the  soil  in  this  particular  place 
belonged  to  Woodborough  Road.  I  do  not 
quite  understand  what  that  means,  but  I 
suppose  that  if  it  was  a  question  of  owner- 
ship of  the  soil,  the  soil  would  be  in  Wood- 
borough Road.  Paving  at  the  points  of 
intersection  of  streets  seems  to  me  to  be  a 
practical  question,  and  I  should  think  it 
was  not  an  outrageous  thing  to  say  that 
this  crossing  constituted  a  paving  at  the 
"points  of  intersection  of  streets,"  and  to 
that  extent  the  facts  stated  in  the  paragraph 
of  the  case  which  sets  out  that  it  was  neces- 
sary in  order  to  properly  complete  and  make 
safe  for  traffic  the  carriageway  and  foot- 
ways of  Briar  Walk  to  make  this  crossing, 
are  not  material  for  the  purpose  of  increas- 
ing the  geographical  area  in  respect  of 
which  Briar  Walk  frontagers  would  be 
charged,  or  for  the  purpose  of  P^**^"fA^^T^ 
2H3     y  y433'*J<J^l^ 
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practical  limit  as  to  what  are  the  particular 
costs  and  expenses,  including  the  cost  of 
paving  at  the  points  of  intersection.  I 
think  the  view  taken  by  the  learned  magis- 
trate quite  right,  and  I  think  he  had  fully 
appreciated  the  facts  as  to  this  crossing.  I 
therefore  think  that  this  appeal  should  be 
dismissed. 

Lawrance,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  dismissed. 

Solicitors  for  the  frontager  :  Russell, 
Cooke  &  Co. 

Solicitors  for  the  corporation  :  W.  W. 
Young,  Son  and  Ward. 
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(Before  Alverstone,  L.C.J.,  Lawrance 
and  Ridley,  JJ.). 

August  3,  1905. 

London  County  Council  v.  Sheinman. 

Metropolis— London  building— Party  -  wall 
—One  dangerous  structure  or  two- 
District  surveyor's  fees— London  Build- 
ing Act,  1894  (57  &  68  Vict.  c.  ccxiii.), 
s.  113,  and  Part  II.  of  Schedule  III. 

A  district  surveyor  is  entitled  to  one  and 
not  two  sets  of  fees  wnder  Part  IL  of 
Schedule  III,  of  the  London  Building 
Act,  1894,  in  respect  of  his  services 
{surveysAn^pections  and  reports)  under 
Part  IX,  of  the  Act,  in  relation  to  a 
^rty-ufoll  in  respect  of  which  proceed- 
ings have  been  taken  against  adjoining 
oumers  and  occupier's,  and  which  necessi- 
tates inspection  on  both  sides,  far  such 
a  poATty-wall  is  one  dangerous  structure 
and  Tiot  two. 

Case   stated   by  a   metropolitan    police 
court  magistrate. 
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On  the  3rd  November.  1904,  the  respon- 
dent appeared  before  the  learned  magistrate 
at  the  Worship  Street  police  court  to 
answer  a  complaint  by  whicn  the  appellants 
sought  to  recover  from  the  respondent  the 
sum  of  £3  3«.  4d,  for  expenses  incurred  by 
the  appellants  in  carrying  into  force  the 
provisions  of  the  London  Building  Act, 
1894,  with  respect  to  a  structure  at  the 
rear  of  No.  2,  Black  Lion  Yard,  in  the 
borough  of  Stepney.  £2  bs.  of  the  said 
sum  or  £3  Zs,  4a,  was  for  district  surveyor's 
fees  paid  by  the  appellants  for  surveys, 
inspections  and  reports  as  to  the  said  pre- 
mises. The  learned  magistrate  made  an 
order  against  the  resp^ondent  for  the 
balance,  out  refusied  to  include  the  said 
sum  of  £2  5s,  in  such  order,  subject  to  the 
following  case : 

The  respondent  was  the  owner  of  pre- 
mises at  the  rear  of  No.  2,  Black  Lion 
Yard,  in  the  borough  of  Stepney ;  Messrs. 
Webster  were  the  owners  of  the  stables  in 
Great  Garden  Street,  in  the  same  borough, 
the  said  stables  adjoining  the  respondent's 
premises.  The  wall  between  the  building 
formerly  standing  on  the  respondents  pre- 
mises and  Messrs.  Webster's  stables  was  a 
party-wall.  Shortly  before  the  taking  of 
the  steps  hereinafter  referred  to,  the  respon- 
dent's Duildinff,  with  the  exception  of  the 
said  party- wall,  had  been  taken  down  with 
a  view  to  rebuilding  it  and  he  was  about  to 
commence  such  rebuilding.  The  said  party- 
wall  having  become  dangerous,  Uie  steps 
prescribed  by  the  dangerous  structures  pro- 
visions of  the  London  Building  Act,  1894, 
were  duly  taken  with  regard  to  it.  These 
steps  were :  A.  Under  s.  103,  requirement 
of  survey  by  the  district  surveyor;  B. 
Under  s.  105,  certificate  of  the  district  sur- 
veyor ;  C.  Under  s.  106,  notice  to  the 
owner  and  occupier  to  take  down  or  secure 
the  dangeroas  structure ;  D.  Inspection  by 
district  surveyor  and  report  by  nim  as  to 
the  progress  of  the  works  ;  E.  Under  s.  107, 
complaint  by  the  appellants  to  the  magis- 
trate and  summons  thereon ;  F.  Order  by 
the  learned  magistrate  upon  such  com- 
plaint ordering  the  owner  to  take  down  or 
secure  the  dangerous  structure  within  six 
weeks;  G.,  H.,  I.,  J.  Further  inspections 
by  the  district  survevor  and  reports  bjr  him 
as  to  the  progress  of  the  works.  Copies  vf 
the  above-mentioned  documents  relating  to 
the  respondent's  ownership  of  the  said  wall 
were  annexed  and  were  to  be  taken  as  part 
of  the  case.  The  steps  taken  in  respect  of 
Messrs.  Webster's  ownership  and  the  docu- 
ments rekting  to  those  steps  were  mutatis    p 
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mutandis  the  same.  Subsequent  to  the 
learned  ma^strate's  separate  orders  upon 
the  responaent  and  Messrs.  Webster  to 
remedy  the  defects,  the  wall  was  reinstated 
and  the  danger  put  an  end  to.  The  appel- 
lants paid  to  the  district  surveyor  in  respect 
of  the  respondent's  ownership  of  the  said 
wall,  the  fees  amounting  to  the  sum  of 
£2  5«.  The  appellants  also  paid  to  the  dis- 
trict surveyor  similar  fees  amounting  to  the 
sum  of  £2  5«.  in  res^t  of  Messrs.  ^bster's 
ownership  of  the  said  wall. 

The  appellants  demanded  and  received 
from  Messrs.  Webster  payment  of  the  last- 
mentioned  sum  of  £2  58.  The  appellants 
also  demanded  from  the  responaent  the 
first  mentioned  sura  of  £2  5«.  out  he  failed 
and  refused  to  pay  the  same  or  any  part 
thereof.  In  order  to  make  the  survey  re- 
quired by  s.  103  and  to  make  his  subse- 
?[uent  inspections,  it  was  generally  necessary 
or  the  district  surveyor  upon  each  occasion 
to  ^o  on  to  the  respondent's  premises  so  as 
to  view  one  side  of  the  said  party-wall  and 
then  off  the  respondent's  premises  into  the 
street  and  thence  on  to  the  premises  of 
Messrs.  Webster  so  as  to  view  the  other 
side  of  the  said  party-wall  or  vice  versa. 

By  s.  113  of  the  London  Building  Act, 
1894,  it  is  provided  as  follows : 

"(1)  There  shall  be  paid  to  the  district 
surveyor  in  respect  of  his  services  under 
this  part  of  this  Act  in  relation  to  any 
dangerous  structures  the  fees  specified  in 
Part  2  of  the  3rd  schedule  to  this  Act." 

"(3)  All  fees  paid  to  any  surveyor  by 
virtue  of  this  section  shall  be  deemed  to  be 
expenses  incurred  by  the  council  in  the 
matter  of  the  dangerous  structure  in  respect 
of  which  such  fees  are  paid  and  shall  be 
recoverable  by  them  from  the  owner 
accordingly." 

And  by  s.  166  :  "  All  .  .  .  expenses  under 
this  Act  .  .  .  directed  to  be  .  .  .  recovered 
in  a  summary  manner  or  the  .  .  .  recovery 
of  which  is  not  otherwise  provided  for 
may  be  .  .  .  recovered  in  manner  directed 
by  the  Summary  Jurisdiction  Acts." 

Part  2  of  the  3rd  schedule  to  the  said 
Act  is  as  follows  : 

"  On  Dangerous  Structures. 

"On  each  dangerous  structure — Where 
there  are  not  more  than  four  acyoining  or 
nearly  contiguous  structures  in  the  same 
ownership :  (The  fees  for  the  different 
services  rendered  follow,  but  as  there  is  no 
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dispute  as  to  the  amount  charged,  but  only 
as  to  whether  there  can  be  two  separate 
sets  of  charges,  it  is  unnecessary  furtner  to 
set  them  out.) 

The  appellants  contended  that  two  sets 
of  steps  had  properly  been  taken  in  respect 
of  the  said  party-wall ;  that  it  was,  so  far 
as  the  respondent  was  concerned,  either  the 
remainder  of  his  old  building  or  the  com- 
mencement of  his  new  building  ;  and  that 
the  fees  in  question  had  been  properly  paid 
by  them  to  the  district  surveyor,  and  were 
recoverable  from  the  respondent. 

The  learned  magistrate  made  an  order 
upon  the  respondent  to  pay  to  the  appel- 
lants the  fees  which  he  held  to  be  due 
to  them  under  Part  4  of  the  third  schedule 
for  preparation  and  service  of  notices,  etc., 
for  the  purpose  of  bringing  home  to  the 
respondent  his  responsibility  as  part  owner 
of  the  party- wall,  but  the  learned  magistrate 
held  tnat  there  was  only  ime  dangerous 
structure  in  question,  to  wit,  the  party- 
wall,  and  as  the  fees  under  Part  2  of  the 
third  schedule  were  payable  only  upon  each 
dangerous  structure,  he  would  have  been 
wrong,  one  set  of  fees  having  already  been 
paid  by  Messrs.  Webster,  to  have  awarded  a 
second  set  of  fees  for  the  performance  of 
one  set  of  duties  upon  one  dangerous  struc- 
ture. The  learned  magistrate  was  of 
opinion  that  both  sets  of  owners  of  the 
party-wall  were  jointly  and  severally  liable 
to  the  appellants  for  one  set  of  fees,  but 
not  for  two  for  one  dangerous  structure. 
Messrs.  Webster  would  have  a  right  of 
action  against  the  respondent  for  the  fees 
they  had  paid  if  the  default  was  totally  his, 
or  a  proportion  in  the  case  of  partial  default. 
It  was  a  fallacy,  to  his  mind,  to  say  that 
there  should  bo  as  many  sets  of  fees  as 
there  happened  to  be  sets  of  owners  of  one 
dangerous  structure.  There  was  no  dif- 
ference in  principle  whether  persons  were 
joint  owners  of  the  whole  fabric  of  a 
dangerous  structure,  or,  as  in  this  case,  of  a 
vArty-wall  of  one  side  ad  medium  fUum. 
He  quite  appreciated  that  one  side  of  a 
party-wall  might  be  an  independent  dan- 
gerous structure,  as  when  bricks  were 
dangerously  loose  on  one  side,  and  he  had 
so  dealt  with  a  party- wall,  but  in  this  case 
all  through,  the  party- wall  has  been  treated 
as  a  whole,  and  no  distinction  has  been 
made  with  regard  to  the  different  sides. 
The  learned  magistrate  thought,  too,  it  was 
an  equal  fallacy  suggested  that  because  "  it 
was  necessary  for  the  district  surveyor  upon 
each  occasion  to  go  on  to  the  respondent's 
premises  so  as  to  view  one  side  of  tne  party- 
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wall,  and  then  off  the  respondent's  premises 
into  the  street  and  thence  on  to  the  pre- 
mises of  Messrs.  Webster  so  as  to  view  the 
other  side  of  the  party- wall,  or  vice  versa" 
two  sets  of  fees  were  payable  for  the  dis- 
trict surveyor's  services.  If  this  argument 
could  be  accepted,  and  a  dangerous  struc- 
ture was  so  large  or  awkwardly  situated 
that  it  abutted  upon  twelve  different  tene- 
ments and  an  inspHection  from  each  was 
necessary,  the  district  surveyor  would  be 
entitled  to  twelve  sets  of  fees  instead  of 
one.  According  to  the  schedule  the  amount 
of  fees  was  to  oe  determined,  not  by  the 
number  of  points  of  view  from  which  the 
district  surveyor  raicht  inspect  or  the 
number  of  owners  who  might  be  made 
responsible,  but  by  the  area  and  the  number 
of  storeys.  So  far  as  the  appeUant's  con- 
tention as  to  the  remainder  of  an  old  or  the 
commencement  of  a  new  building  was  con- 
cerned, the  learned  magistrate  was  unable 
to  follow  it.  It  was  clear  that  there  was  no 
building  whatever  existent  upon  the  respon- 
dent's ground  except  his  part  of  the  party- 
waU,  and  it  seemed  to  him  utterly  immaterial 
whether  the  party-wall  was  the  remainder 
of  an  old  or  the  commencement  of  a  new 
building.  All  through  the  proceedings  the 
only  structure  mentioned  or  brought  into 
question  was  a  "  party- wall," 

The  learned  magistrate  accordingly  re- 
fused to  adjudge  the  respondent  to  pay  the 
£2  5«.  claimed  or  any  part  of  it  in  respect 
of  district  surveyor's  fees. 

The  question  for  the  court  was  whether 
the  learned  magistrate  was  right  in  so  re- 
fusing. If  he  was  right,  this  appeal  was  to 
be  dismissed  ^  if  wrong,  the  ca.se  was  to  be 
remitted  to  him  in  order  that  he  might  give 
effect  to  the  decision  of  the  court. 

Daldi/j  for  the  appellants.— There  were 
two  dangerous  structures  here  within  the 
meaning  of  the  London  Building  Act,  1894. 
If  this  wall  were  alone  in  a  desert,  then  it 
might  be  a  single  dangerous  structure,  but 
the  party-wall  consisted  of  two  dangerous 
structures,  for  it  affected  two  houses.  There 
was  a  dangerous  structure  as  regards  Messrs. 
Webster's  premises,  and  another  dangerous 
structure  as  regards  Mr.  Sheinman's  pre- 
mises. If  the  party-wall  were  held  one 
dan^rous  structure,  a  whole  side  of  a  street 
consisting  of  adjoining  houses  might  be  a 
single  dangerous  structure.  The  surveyor 
has  done  work  on  two  dans^rous  struc- 
tures, lor  be  has  had  to  attend  to  both 
sides  of  the  party-wall.  The  surveyor, 
therefore,  is  entitled  to  two  sets  of  fees,  one 
set  for  each  dangerous  structure. 
436 
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Woodfin^  for    the   respondent,  was  not 
called  upon  to  argue. 


Alverstone,  L.C.J.— In  this  case  the 
London  County  Council  have  paid  their 
surveyor  two  sets  of  fees.  They  are  now 
seeking  to  recover,  having  been  paid  one 
set  of  fees  by  Messrs.  Webster,  the  other 
set  of  fees  under  sub-s.  (3)  of  s.  113  of  the 
London  Building  Act,  1894^  as  being  ex- 
penses incurred  by  the  council  and  recover- 
able from  the  owner.  We  have  nothing  to 
do  with  what  miffht  have  been  the  rights  of 
the  council  to  the  half  of  the  fees  which 
were  paid  by  Messrs.  Webster.  In  what  I 
think  is  a  very  clearly  reasoned  judgment 
the  learned  magistrate  has  pointed  out  that 
there  mi^ht  be  a  right  of  contribution,  or 
possibly  m  some  circumstances  a  right  even 
to  get  them  all  from  one  person,  but  that  is 
not  what  we  have  to  deal  with  in  the  pre- 
sent case.  The  question  raised  here  is. 
Can  the  London  County  Council  recover, 
on  the  facts  of  this  case,  two  sets  of  fees 
from  the  owner  or  owners  of  a  party -wall 
which  is  a  dangerous  structure  1  Mr.  Daldy 
has  argued  that  inasmuch  as  a  party-wall 
may  affect  two  structures,  the  houses  on 
either  side,  therefore  the  inspection  of  the 
relation  of  that  party-wall  to  each  of  these 
structures  is  in  effect  the  inspection  of  two 
dangerous  buildings.  I  thiuK  that  is  sub- 
stantially what  his  argument  was.  Now  it 
seems  to  me  we  cannot  possibly  adopt  that 
contention  when  we  are  dealing  with  a 
party  wall.  Party- walls,  of  course,  are  well- 
known  things;  they  are  walls  on  which 
either  owners  have  certain  rights  and 
certain  obligations  with  regard  to  their 
thickness  and  other  matters.  In  this  case 
notice  was  given  with  reference  to  a  party- 
wall;  that  was  the  dangerous  structure. 
The  fees  are  for  making  a  survey  of  the 
structure  reported  as  dangerous  and  certify- 
ing opinion  thereon.  In  my  opinion,  no 
surveyor  would  do  his  duty  if  he  only  did 
his  work  at  one  side  of  the  party- wall  and 
did  not  go  round  to  the  other  side  and  see 
the  other  side,  even  from  the  point  of  view 
of  dealing  with  one  owner  on  the  one  side. 
Therefore,  it  seems  to  me  that  the  statute, 
or  rather  the  f ramers  of  it,  who,  of  course, 
knew  perfectly  well  all  about  party-walls, 
contemplated  a  party- wall  as  a  dangerous 
structure,  and  if  the  dangerous  structure  be 
a  party- wall,  in  my  opinion  the  schedule 
only  contemplated  one  set  of  fees  for  doing 
what  is  there  required  to  be  done  with 
reference  to  that  party-wall.  I  think, 
therefore,  that  the  magistrate's  decision  on 
this  case  was  right;  that  the  reasons  for^T^ 
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his  decision  are  clear,  and  that  there  is  no 
ground  for  interfering  with  his  decision. 

Lawbanoe,  J.— I  entirely  agree. 

Ridley,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  W.  A.  Blax- 
land. 

Solicitor  for  the  respondent :  A.  E. 
Lambert. 


«9  J.  P.  897. 

KING'S  BENCH  DIVISION. 


Augtist  3,  1905. 

(Before  Alvebstone,  L.C. J.,  Lawbanoe 
and  Ridley,  J  J.) 

Habobeaves  V,  Baldwin. 

Motor  cars — Driving  in  a  manner  dangerous 
to  the  public— Admissibility  of  evi- 
dence as  to  speed— Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  1  (1). 

On  an  information  under  s,  1  (1)  o/  the 
Motor  Car  Act,  1903,  for  driving  a 
motor  car  on  a  public  highway  in  a 
manner  which  toas  dangero^vs  to  the 
public^  having  regard  to  all  the  circum- 
stances of  the  case,  the  justices  found  as 
a  fact  thaty  apart  front  the  question  of 
speed,  the  defendant  drove  his  car  in  a 
manner  dangerous  to  the  public. 

On  appeal  t/ie  court  held  that  there  was 
evidence  to  s-upport  the  finding  of  the 
justices.  The  court  was  also  of  opinion 
that  evidence  as  to  excessive  or  dangerous 
speed  wa4S  admissible  on  such  a  charge, 
although  by  the  same  sub-section  to 
drive  a  motor  car  on  a  public  highway 
at  a  speed  which  is  dangerous  to  the 
public,  hamng  regard  to  all  the  circum- 
stances of  the  case,  wa^  constituted  a 
separate  offence. 

Case  stated  by  the  quarter  sessions  for 
the  county  of  Bedford. 
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Gujr  Uargreaves.  of  Shinfield  Grove, 
Reading,  appealed  from  a  conviction  by  the 
justices  .sitting  at  a  court  of  summary  juris- 
diction at  Biggleswade,  in  the  county  of 
Bedford,  on  the  20th  day  of  July,  1904.  for 
that  he,  the  said  Guy  Hargreaves,  had  on 
the  5th  day  of  July  in  the  said  year  driven 
a  certain  motor  car  on  a  certain  public 
highway  there  situate,  called  Potton  Koad, 
in  a  manner  which  was  dan^rous  to  the 
public,  contrary  to  the  provisions  of  s.  I  of 
the  Motor  Car  Act,  1903  (3  Edw.  7,  c.  36). 
in  respect  whereof  the  said  justices  imposed 
a  fine  of  £5  upon  the  said  Uuy  Hargreaves, 
and  ordered  that  he  should  pay  19^.  M, 
costs.  The  said  appeal  came  on  for  hearing 
at  the  general  Quarter  sessions  of  the  peace 
held  at  Bedford,  in  and  for  the  said  county, 
on  the  2nd  day  of  November,  1904,  when 
upon  hearing  counsel  for  both  sides  the 
court  dismiB.sed  the  said  appeal  with  costs, 
but  consented  to  state  a  ca.se. 

The  following  facts  were  proved  in  evi- 
dence before  the  court. 

Upon  the  day  in  question,  the  5th  July, 
1904,  about  5.45  in  the  afternoon,  one  Major 
Frederick  Leonard  Sharp  was  riding  a 
bicycle  on  the  Potton  Koaa,  between  Sandy 
and  Potton,  in  the  direction  of  Potton, 
Bedfordshire,  in  company  with  his  brother, 
Richard  Prior  Sharp.  Major  Sharp  was 
riding  thirty  or  forty  yards  ahead  of  his 
brother.  About  fifty  yards  behind  his 
brother  a  cyclist  named  Frederick  William 
Hull  was  also  riding  in  the  same  direction. 
Immediately  in  front  of  Major  Sharp  a  cart 
driven  by  Frederick  Giddings  was  pro- 
ceeding at  a  walking  pace  on  the  left  hand 
side  of  the  road  ana  m  the  same  direction. 
At  a  point  in  the  said  road,  known  as  Deep- 
dale,  the  appellant  in  a  motor  car  of 
25  horse-power,  proceeding  also  in  the 
direction  of  Potton  at  a  speed  of  not  less  than 
twenty  miles  per  hour,  overtook  and  passed 
without  mishap  first  the  cyclist  Hull,  and 
then  the  cyclist  Eichard  Prior  Sharp,  and 
then  came  up  to  Major  Sharp.  At  the 
time  the  appellant  came  up  to  Major  Sharp 
he  (Major  Snarp)  was  on  his  off-side  of  the 
road  preparing  to  pass  the  cart  then  in 
front  of  him  as  aforesaid.  In  consequence 
of  the  speed  at  which  the  appellant's  motor 
car  was  then  being  driven,  and  of  the 
appellant  neglecting  to  slow  up  so  as  to 
permit  Major  Sharp  to  pass  the  cart  and 
get  in  front  of  it.  Major  Sharp  was  com- 
pelled to  either  place  himself  between  the 
cart  and  the  appellant's  motor  car  or  turn 
his  bicycle  sharply  across  the  road  and  get 
behind  the  cart.  In  attempting  to  adopt 
the  latter  course,  Major  Sharp  fell  from  his  iCjlp 
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bicycle  and  sustained  some  personal  injuries. 
Migor  Sharp,  having  since  the  hearing  be- 
fore the  justices  gone  to  India,  was  not  called 
before  the  court  of  quarter  sessions,  but 
Police-sergeant  Williams,  in  cross-examina- 
tion, gave  the  following  statements  as  having 
been  made  b^  Major  Sharp  before  the 
justices  :  "  Major  Sharp  said  he  was  flurried 
by  the  noise  of  the  motor,  not  having  heard 
the  horn  ;  that  he  got  to  the  side  of  the 
road  as  quickly  as  he  could.  He  did  not 
say  he  crossed  the  road.  That  there  was  a 
bank  of  dust  so  that  he  could  not  see,  and 
he  attributed  the  accident  to  ^tting  too 
near  the  loose  stones  at  the  side  of  the 
road.  He  did  not  attribute  the  accident  to 
getting  round  the  cart.''  The  car  did  not 
stop  or  slacken  its  speed,  but  proceeded  on 
its  way,  and  passed  a  horse  and  cart  in 
charge  of  a  man  named  Hills  at  consider- 
able speed  about  half  a  mile  further  on 
(thereby  frightening;  the  horse  and  causing 
it  to  become  restive,  but  the  horse  was 
admittedly  afraid  of  motor  cars,  and  Hills 
was  at  its  head  when  the  motor  car  passed). 
It  was  established  by  the  respondent's  evi- 
dence that  the  day  was  dry  and  dusty,  and 
that  there  was  a  "  following "  wind  ;  that 
the  appellant  sounded  his  horn  on  approach- 
ing the  cyclists  more  than  once  ;  that  he 
was  driving  on  his  proper  side  of  the  road  ; 
that  the  road  was  straight  with  a  clear  view 
for  some  300  yards  where  the  accident  took 
place,  and  that  the  metalled  portion  was 
about  twenty  feet  broad. 

It  was  contended  by  Mr.  Raikes,  counsel 
for  the  appellant,  that  upon  a  charge  under 
s.  1  (1)  of  the  Motor  Car  Act,  1903,  of 
driving  a  motor  car  "  in  a  manner  which  is 
dangerous  to  the  public,  having  regard  to 
all  the  circumstances  of  the  case,"  etc.. 
evidence  as  to  excessive  or  dangerous  speea 
was  irrelevant,  and  ought  not  to  be  taken 
into  consideration,  since  by  the  same  section 
to  drive  a  motor  car  "  at  a  speed  .  .  .  which 
is  dangerous  to  the  public,  naving  regard  to 
all  the  circumstances  of  the  case,"  etc.,  is 
constituted  a  separate  offence.  That  apart 
from  evidence  of  excessive  speed  there  was 
no  evidence  before  the  court  that  the  appel- 
lant had  driven  his  motor  car  "  in  a  manner 
which  was  dangerous  to  the  public." 

It  was  contended  by  Mr.  Stimson, 
counsel  for  the  respondent,  that  in  dealing 
with  the  offence  charged  against  the  appel- 
lant as  aforesaid  speed  was  an  element  to 
be  taken  into  consideration.  That  quite 
apart  from  the  question  of  speed,  regard 
being  had  to  all  the  circumstances  of  the 
cas&  and  particularly  to  the  amount  of  the 
traffic  then  actually  upon  the  highway, 
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there  was  evidence  upon  which  the  justices 
could  find  the  appellant  had  committed  the 
offence  charged  against  him. 

The  court  overruled  the  appellant's  first 
contention,  and  they  also  found  as  a  fact 
that,  apart  from  the  question  of  speed, 
the  appellant  did  on  the  da^  in  Question 
drive  tne  motor  car  on  a  public  hignway  in 
a  manner  dangerous  to  tne  public,  regard 
being  had  to  all  the  circumstances  of  the 
case,  and  the  court  thereupon  dismissed  the 
appeal  with  costs,  as  before  stated. 

The  question  for  the  opinion  of  the  court 
was  whether  the  court  of  quarter  sessions 
were  right  in  dismissing  the  said  appeal. 

If  the  court  should  be  of  opinion  in  the 
affirmative  then  the  said  order  of  sessions 
was  to  be  affirmed.  If  in  the  negative,  then 
the  said  order  of  sessions  was  to  be  (quashed, 
or  the  court  was  requested  to  give  such 
judgment  or  to  make  such  order  as  ought 
to  have  been  given  or  made  by  the  said 
court  of  quarter  sessions. 

By  the  Motor  Car  Act,  1903  (3  Edw.  7, 
c.  36),  s.  1  (1):  "If  any  person  drives  a 
motor  car  on  a  public  hignway  recklessly  or 
ne£[ligently,  or  at  a  speed  or  in  a  manner 
which  is  dangerous  to  the  public,  having 
regard  to  all  the  circumstances  of  the  case, 
including  the  nature,  condition  and  use  of 
the  highway,  and  to  the  amount  of  traffic 
which  actual Iv  is  at  the  time,  or  which 
mieht  reasonably  be  expected  to  be,  on  the 
hignway,  that  person  shall  be  guilty  of  an 
offence  under  this  Act." 

Eaikes,  for  the  appellant. — The  offences 
under  s.  1  (1)  of  the  Act  of  driving  at  a 
speed  which  is  dangerous  to  the  public,  and 
of  driving  in  a  manner  which  is  danf^rous 
to  the  public  are  separate  and  distinct 
(E.  V.  WelU  (1904),  68  J.  P.  392  ;  91  L.  T. 
(N.8.)  98).  Evidence,  therefore,  of  driving 
at  a  speed  which  is  dangerous  to  the  public 
cannot  be  given  on  an  information  for 
driving  in  a  manner  which  is  dangerous  to 
the  public  {Hamilton  v.  Walkery  [1892] 
2  Q.  B.  25;  66  J.  P.  583;  Cotterill  v. 
Lempriere  (1890),  24  Q.  B.  D.  634  ;  54  J.  P. 
583).  [Alveestone,  Ti.C.J. :  E,  v.  Wellsj 
siipra,  merely  decided  that  there  were  two 
offences,  the  one  of  driving  at  a  speed  dan- 
gerous to  the  public,  the  other  of  driving  in 
a  manner  dangerous  to  the  public  'niat 
case  did  not  decide  that  speed  was  not  an 
element  of  danger,  evidence  of  which  can 
be  given  on  a  charge  of  driving  in  a  manner 
dangerous  to  the  publicj  The  fact  that 
dangerous  speed  is  constituted  a  separate 
offence  shows  that  the  offence  of  driving^  in 
a  dangerous  manner  is  not  that  of  drivuifl^yTp 
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at  a  dangerous  speed.  Speed  is  eliminated 
from  that  offence  by  being  constituted  a 
separate  offence.  Further,  there  was  no 
evidence  to  support  the  finding  of  the  court 
of  quarter  sessions,  that,  apart  from  the 
question  of  speed,  the  appellant  drove  his 
car  on  a  public  highway  m  a  manner  dan- 
gerous to  the  public. 

Sttmson,  for  the  respondent,  was  not 
called  on  to  argue. 

Alvbrstonb.  L.C.J.— In  this  case  the 
appellant  has  been  convicted  upon  an  in- 
formation charging  him  with  driving  a 
motor  car  on  a  public  highway  in  a  manner 
dangerous  to  the  public  contrar]^  to  s.  1  (1) 
of  the  Motor  Car  Act,  1903,  and  it  was  con- 
tended on  his  behalf^  both  at  quarter 
sessions  and  before  this  court,  that  upon 
such  a  charge  evidence  as  to  excessive  or 
dangerous  speed  was  irrevelant  and  ought 
not  to  be  taken  into  consideration  since,  oy 
the  same  section,  to  drive  a  motor  car  at  a 
speed  which  is  dangerous  to  the  public, 
having  re^rd  to  all  the  circumstances  oi 
the  case,  is  constituted  a  separate  offence. 
I  cannot  agree  with  that  contention,  for,  in 
my  opinion,  speed  is  an  element  of  danger, 
and  evidence  as  to  speed  can  be  taken  into 
consideration  when  the  charge  is  one  of 
driving  in  a  manner  dangerous  to  the 
public,  having  regard  to  all  the  circum- 
stances of  the  case.  Further,  the  justices 
had  evidence  before  them,  amrt  from  the 
evidence  as  to  excessive  speea,  to  support  a 
conviction  for  driving  in  a  manner  dan- 
gerous to  the  public.  For  it  is  stated  in 
the  case  that  the  appellant  neglected  to 
slow  up  so  as  to  permit  Major  Sharp  to  get 
in  front  of  the  cart.  That  was  dangerous 
driving  quite  apart  from  the  question  of 
excessive  speed,  and  the  justices  have 
found  as  a  fact,  that  apart  from  the  ques- 
tion of  speed  the  appellant  drove  his  car  on 
a  public  nigh  way  in  a  manner  dangerous  to 
the  public,  regard  being  had  to  all  the  cir- 
cumstances of  the  case.  We  cannot  inter- 
fere with  that  finding  as  there  is  evidence 
to  support  it.  The  appeal,  therefore,  will 
be  dismissed. 

Lawrangb,  J. — I  am  of  the  same  opinion. 

EiDLET,  J.—  I  agree. 

Appeal  diMiissed. 

Solicitors  for  the  appellant:  Gribble, 
Oddie  <k  Co.,  for  A.  J.  Lyon.  Cambridge. 

Solicitors  for  the  respondent:  Purkis  k 
Co.,  for  Piper  and  Piper,  Bedford. 
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(Before  Lawrance  and  Ridley,  JJ.) 

Batchblor  V,  Sturley. 

London  government — Bvelaw  of  London 
County  Council— Throwing  down  and 
leaving  waste  paper  and  shavings  in 
street— CT/^ra  or  intra  vires. 

A  byelaw  of  the  London  County  Council 
made  under  s.  23  of  tfie  municipal 
Corporations  Act,  1882,  afid  n,  16  of  the 
Local  Government  Act,  1888,  provides 
(inter  alia) :  "  Wa^te paper,  refuse,adver- 
tisina  bills,  broken  glass,  etc, — A^o  per- 
son mall  sweep  or  otherwise  remove  from 
any  shop,  house,  or  vehicle  into  any  street 
any  waste  paper,  shamngs,  or  other 
re/use,  or,  being  a  costermonger,  news- 
vendor,  or  other  street  trader,  throw 
down  and  leave  in  any  street  any  waste 
paper,  shavings,  or  other  refuse  .  .  . 
Any  person  who  shall  offend  against 
any  of  these  byelaws  shall  be  liable  for 
each  offence  to  a  fine  not  exceeding  forty 
shUlings."  A  metropolitan  police  court 
magistrate  dismissed  an  information 
for  contravening  this  provision  on  the 
ground  that  this  part  of  the  byelaw  wa^ 
ultra  vires  a^  dealing  with  a  nuisance 
already  punishable  when  tlie  byelaw 
was  made,  under  s,  QO  of  the  Metro- 
politan Police  Act,  1839. 

Held,  that  this  part  of  the  byelaw  was 
good. 

Case  stated  by  a  metropolitan  police  court 
magistrate. 

The  appellant  is  a  police  constable  of  the 
Metropolitan  Police  1^  orce.  On  August  15th, 
1904,  information  was  laid  and  a  summons 
applied  for  b;^  him  at  the  Worship  Street 
Police  Court,  m  the  county  of  London  and 
in  the  metropolitan  police  district,  against 
the  respondent,  charging  that  he,  on 
August  10th,  1904,  at  Nue  Street,  within 
the  district  aforesaid,  being  a  street  trader, 
did  unlawfully  throw  down  and  leave  in  the 
said  street  a  quantitv  of  shavings  and  waste 
paper,  contrary  to  the  byelaw  of  the  lion- 
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don  County  Council,  which  summons  was 
granted. 

On  the  hearing  of  the  said  summons  on 
August  23rd,  1904.  before  the  learned 
magistrate  at  the  Worship  Street  Police 
Court,  it  was  proved  that  the  respondent 
was  a  shopkeeper  and  a  street  trader,  who 
used  for  the  p)urposes  of  his  trade  a  street 
stall  standing  in  the  roadway  of  a  certain 
public  street  known  as  Nile  Street,  Hoxton, 
m  the  borough  of  Shoreditch ;  that  the 
respondent  was  so  using  the  street  stall  in 
the  said  street  on  the  evening  of  August  10th, 
1904,  and  that  at  10.15  p.m.  on  that  evening 
he  tnrew  down  and  left  in  the  roadway  of 
the  said  street  under  his  stall  a  quantity — 
estimated  at  one  bushel  or  one  bushel  and  a 
haJf — of  shavings  and  waste  paper,  he  having 
been  previously  notified  by  the  appellant 
that  to  do  so  was  contrary  to  the  above- 
mentioned  byelaw,and  that  the  said  shavings 
and  waste  paper  remained  in  the  said  street 
until  11.30  p.m.  on  the  same  evening,  when 
they  were  removed  by  the  council  of  the  said 
borough.  There  was  no  evidence  before  the 
learnt  magistrate  of  there  being  anything 
offensive  in  the  condition  of  the  said  paper 
and  shavings,  or  that  thev  were  in  a  dirty 
state  when  so  thrown  down  and  left  as 
above  mentioned. 

The  said  byelaw,  so  far  as  it  is  material 
to  this  case,  is  as  follows ;  "  Waste  paper, 
refuse,  advertising  bills,  broken  glass,  etc. — 
No  person  shall  sweep  or  otherwise  remove 
from  any  shop,  house,  or  vehicle  into  any 
street  any  waste  paper,  shavings,  or  other 
refuse,  or  being  a  castermonger,  newsvendor, 
or  other  street  trader,  throw  down  and  leave 
in  any  street  any  waste  paper,  shavings,  or 
other  refuse  .  .  .  Any  person  who  shall 
offend  against  any  of  these  oyelaws  shall  be 
liable  for  each  offence  to  a  line  not  exceed- 
ing forty  shillings." 

The  said  byelaw  was  made  on  May  12th, 
1903,  by  the  London  County  Council  for 
the  good  rule  and  government  of  the  county 
of  London  in  pursuance  of  the  provisions  of 
s.  23  of  the  Municipal  Corporations  Act, 
1882,  and  s.  16  of  tne  Local  Government 
Act,  1888. 

The  learned  magistrate  adjourned  the 
hearing  of  the  said  complaint  until  Septem- 
ber 20th,  1904,  when  it  was  contended  before 
him  on  behalf  of  the  respondent  that  so 
much  of  the  said  byelaw  as  related  to 
throwing  down  and  leaving  in  any  street 
any  waste  paper,  shavings,  or  other  refuse 
was  ultra  vires  of  the  London  County 
Council,  and  that  while  the  said  byelaw 
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purported  to  be  for  the  good  rule  and 
government  of  the  county  of  London,  it 
was,  in  fact,  one  dealing  with  the  suppres 
sion  and  prevention  of  nuisances,  already 
punishable  in  a  summary  manner  by  virtue 
of  s.  60  (3)  of  the  Metropolitan  Police  Act, 
1839,  which  enacts  that  "  every  person  who 
in  any  thoroughfare  shall  .  .  .  throw  or  lay 
any  dirt,  litter,  or  ashes,  or  any  carrion, 
iish,  offal,  or  rubbish"  snail  be  liable  to 
a  penalty  not  more  than  forty  shillings  for 
every  such  offence,  and  that  the  proceed- 
ings against  the  respondent  should  have 
been  taken  under  such  last-mentioned 
statute ;  that  the  throwing  down  of  rubbish 
in  any  street  constituted  a  nuisance,  and 
was  not  a  question  of  the  good  rule  and 
government  of  the  county  of  London  ;  and 
that  the  county  council  under  their  admitted 
power  to  make  byelaws  for  the  good  rule 
and  government  of  the  county  of  London 
could  not  make  a  valid  byelaw  'prohibiting 
a  nuisance  already  punishable  as  afore- 
said. 

On  behalf  of  the  appellant  it  was  con- 
tended that  s.  23  (1)  of  the  Municipal  Cor- 
porations Act,  1882,  coupled  with  s.  16  of 
the  Local  Government  Act,  1888,  authorised 
the  making  of  byelaws  for  good  rule  and 
government  of  the  county  and/or  for  the 
suppression,  etc.  of  nuisances  not  already 
punishable  by  virtue  of  any  Act  in  force 
throughout  the  county  ;  that  the  said  bye- 
law was  solely,  as  on  the  face  of  it  it  pur- 
ported to  be,  one  for  the  good  rule  and 
fovernment  of  the  county,  and  that  the  said 
yelaw  dealt  with  matters  not  necessarily 
falling  within  the  provisions  of  the  Metro- 
politan Police  Act,  1839,  s.  60  (3),  and  was 
not  repugnant  to  any  statutory  enactment 
in  force  in  the  county  of  London ;  that  the 
said  byelaw  was  good  in  law,  and  that  upon 
the  facts  above  mentioned,  the  respondent 
should  be  convicted  upon  the  said  sum- 
mons. 

The  learned  magistrate  was  of  opinion 
that  so  much  of  the  said  byelaw  as  related 
to  the  subject-matter  of  the  said  information 
was  tUtra  vires  of  the  London  County 
Council ;  that  the  facts  as  above  set  forth, 
if  proved,  constituted  a  nuisance  punish- 
able by  virtue  of  the  provisions  of  the 
Metropolitan  Police  Act,  1839,  s.  60  (3), 
under  which  proceedings  against  the  re- 
spondent should  have  been  taken  ;  and  that 
the  byelaw  dealt  with  a  nuisance,  that  is, 
the  casting  of  rubbish  in  the  public  street, 
which  was  already  punishable  under  the 
existing  law  in  force  in  the  county  of 
London  ;  and  that  this  being  so,  it>could     t 
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not  be  validly  made  under  the  power  of  the 
council  to  make  bvelaws  for  tne  good  rule 
and  ffovernraent  of  the  county  of  Xiondon  ; 
and  ne  therefore  dismissed  the  said  infor- 
mation, with  two  guineas  costs  to  the 
respondent. 

The  question  for  the  opinion  of  the  court 
was  whether  the  learned  magistrate  was 
right  in  law  in  his  said  determination. 

This  byelaw  does  not  deal  with  a  nuisance 
already  punishable  in  a  summary  manner, 
but  was  made  for  the  good  rule  and  govern- 
ment of  the  county,  as  it  purpjorted  to  have 
been  made.  There  was  no  nuisance  here  in 
fact,  for  there  was  no  evidence  that  the 
shavings  and  waste  paper  thrown  down  in 
the  street  were  unclean  and  offensive. 
Section  60  (3)  of  the  Metropolitan  Police 
Act,  1839,  aeals  with  litter  and  rubbish 
which  is  unclean  and  offensive,  but  the 
purview  of  this  byelaw  is  very  different. 
The  byelaw  being  for  the  good  nile  and 
government  of  the  county  and  not  being 
repugnant  to  any  statute  is  not  ultra  vires. 

Lawrange,  J.— I  am  satisfied  that  this 
byelaw  is  not  tUtra  mres. 


«9  J.  P.  899. 

KING'S   BENCH   DIVISION. 


Ridley,  J.— I  agree. 


Ajfpeal  allowed. 


Solicitor  for  the  appellant :  W.  A.  Blax- 
land. 


August  7. 

(Before  Alverstone,  L.C.J. ;   Lawrance 
and  Ridley,  JJ.) 

Parkinson  v.  McNair. 

Food  and  Drugs— Margarine — Pyramid  of 
six  margarine  pats  with  one  label— One 
"parcel"  or  six— Margarine  Act,  1887 
(50  k  51  Vict.  c.  29),  s.  6. 

Separate  pats  of  margarine  exposed  for  sale 
by  retail f  each  partly  wrapped  inpajyer^ 
with  no  common  wravper  or  fastening^ 
may  form  a  "  parcel  within  the  mean- 
ing of  s.  60/  the  Margarine  Act,  1887, 
arid  so  require  only  one  label. 

Case  stated  by  justices. 

On  the  26th  day  of  October,  1904,  an 
information  was  preferred  under  s.  6  of  the 
MarMirine  Act,  1887  (50  &  51  Vict.  c.  29), 
by  William  James  Parkinson,  an  inspector 
appointed  under  the  Sale  of  Food  and 
Drugs  Acts,  by  the  Lancashire  County 
Council  (hereinafter  called  the  appellant) 
against  John  McNair,  of  3,  School  Street, 
Darwen,  in  the  county  of  Lancaster,  provi- 
sion dealer  (hereinafter  called  the  respon- 
dent), for  that  he,  the  respondent,  on  the 
7th  day  of  October,  1904,  then  being  a  per- 
son dealing  in  margarine,  did  expose  mar- 
garine for  sale  by  retail  at  3,  School  Street, 
m  Darwen  aforesaid,  and  did  fail  to  have 
attached  to  each  parcel  thereof  so  exposed 
in  such  manner  as  to  be  clearly  visible  to 
the  purchaser  a  label  marked  in  printed 
capital  letters  not  less  than  one-and-a-half 
inches  squai-e,  **  margarine,"  as  required  by 
the  provisions  of  the  said  s.  6  of  the  Mar- 
garine Act,  1887  (50  &  61  Vict.  c.  29),  which 
information  was  heard  and  determined  by 
justices  at  a  petty  sessions  on  November 
24th,  1904  (the  said  prties  respectively 
being  then  present),  and  upon  such  hearing 
they  dismissed  the  case,  but  consented  to 
state  and  sign  the  following  case  : 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  or  proved  : 
On  the  said  7th  day  of  October,  1904,  the 
respondent  exposed  for  sale  in  the  window 
of  his  said  shop  six  separate  rounded  pieces  of     j 
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margarine,  ascertained  beforehand  to  weigh 
one  pound  each,  arranged  in  the  form  of  a 
triangle,  and  set  one  upon  the  other  upright 
upon  a  base  formed  on  a  flat  board,  three 
such  pieces  of  one  pound  weight  each  of 
margarine  forming  the  base  of  the  triangle, 
and  two  other  similar  pieces  being  placed 
above  the  before-mentioned  pieces,  and  one 
other  similar  piece  above  the  said  two 
pieces.  Each  of  the  said  six  pieces  of  mar- 
Kirine  was  partly  covered  with  paper,  but 
the  paper  was  in  each  case  arranged  so  as 
to  leave  the  surface  of  the  margarine  un- 
covered and  visible  in  front,  a  portion  only 
bein^  covered  by  such  paper.  There  was 
no  single  wrapper  or  fastening  of  any  kind 
common  to  all  the  said  pieces  of  margarine. 
A  label  marked  in  printed  capital  letters 
one-and-a-half  inches  square,  "  margarine," 
was  placed  at  the  foot  of  the  said  triangular 
group  so  as  to  extend  across  the  whole  of 
the  bottom  portion  of  the  three  lowest  pieces 
of  margarine  and  no  other,  and  no  part  of 
that  label  was  covered  up. 

The  appellant  thereupon  bought  from  the 
respondent  for  the  price  of  I05.,  the  piece 
of  margarine  on  wnich  a  ticket  marked 
"  lOd"  was  placed.  The  respondent  lifted 
the  said  piece  from  the  top  of  the  said 
triangular  ffroup,  using  no  implement  to 
separate  it  from  the  remaining  pieces.  The 
appellant  then,  in  connection  with  the  said 
purchase,  complied  with  all  the  require- 
ments of  the  Food  and  Drugs  Acts,  1875  to 
1899,  relating  to  a  purchase  for  the  purpose 
of  analvsis  by  the  public  analyst,  and  the 
analyst  s  certificate  showed  the  piece  so  sold 
to  be  margarine. 

The  respondent,  by  his  solicitor^  con- 
tended that  the  provision  of  the  said  s.  6 
of  the  Margarine  Act,  1887,  had  been  suffi- 
ciently complied  with,  for  the  reason  that 
the  said  piece  of  margarine  on  which  the 
said  ticket  marked  "  \0d"  was  placed  was 
not  itself  a  parcel,  and  that  there  was  only 
one  parcel  which  consisted  of  the  whole  of 
the  triangular  group  built  up  on  the  flat 
board  composed  of  the  said  six  separate 
pieces  of  margarine,  and  that  to  such  parcel 
a  label  was  attached  in  accordance  with  the 
provisions  of  the  said  section. 

The  appellant,  by  his  solicitor,  contended 
that  the  provisions  of  the  said  section  had 
not  been  sufficiently  complied  with  for  the 
reason  that  the  said  one  pound  piece  of 
margarine,  enclosed  or  wrapped  when  ex- 
posed for  sale,  on  which  the  said  ticket 
marked  "  lOd.  was  placed,  was  a  parcel  of 
margarine  exposed  for  sale  by  retail,  and 
that  to  such  parcel  so  exposed  there  was 
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not  attached  in  such  manner  as  to  be  clearly 
visible  to  the  purchaser  a  label  as  required 
by  the  said  section,  namely,  s.  6  of  the 
Margarine  Act,  1887  (50  &  61  Vict  c.  29). 

After  hearing  the  evidence  and  the  argu- 
ments of  the  advocates,  and  inspecting  a 
photograph  and  sketch,  and  a  model  show- 
ing how  the  marearine  was  arranged,  the 
justices  gave  the  following  decision  :  The 
bench  consider  that  the  question  as  to  what 
is  a  parcel  within  the  meaning  of  the  Act 
is  one  of  considerable  difficulty,  and  they 
will  be  pleased  to  state  a  case  for  the 
superior  court  if  it  is  desired  to  obtain  an 
authoritative  decision  on  the  subject  As 
for  this  purpose  they  are  bound  to  come  to 
some  decision  in  the  case  before  them  they 
find  that  the  six  separate  pounds  of  mar- 
garine placed  together  in  the  form  of  a 
pyramid  touched  each  other  and  formed 
one  parcel  which  was  sufficiently  identified 
by  the  label  attached  thereto.  The  case 
will  therefore  be  dismissed,  but,  under  the 
circumstances,  without  costs  on  either  side. 

The  question  for  the  opinion  of  the  court 
was  whether,  upon  the  above  statement  of 
facts,  the  justices  came  to  a  correct  deter- 
mination m  point  of  law,  and  if  not,  what 
should  be  done  in  the  premises. 

By  s.  6  of  the  Margarine  Act,  1887  : 
**  Every  person  dealing  in  margarine  in  the 
manner  described  in  tlie  preceding  section 
shall  conform  to  the  following  regulations  : 
Everj*  package,  whether  open  or  closed,  and 
containing  margarine,  shall  be  branded  or 
durably  marked  *mar^rine'  on  the  top, 
bottom,  and  sides,  in  printed  capital  letters, 
not  less  than  three-quarters  of  an  inch 
square ;  and  if  such  margarine  be  exposed 
for  sale,  by  retail,  there  shall  be  attached  to 
each  parcel  thereof  so  exposed,  and  in  such 
manner  as  to  be  clearly  visible  to  the  pur- 
chaser, a  label  marked  in  printed  capital 
letters  not  less  than  one-and-a-half  inches 
square,  *mar^rine*;  and  every  person 
selling  margarine  by  retail,  save  in  a  package 
duly  branded  or  durably  marked  as  afore- 
saia,  shall  in  every  case  deliver  the  same  to 
the  purchaser  in  or  with  a  paper  wrapper, 
on  which  shall  be  printed  in  capital  letters, 
not  less  than  a  quarter  of  an  inch  square, 
*  margarine.' " 

Bartlepy  for  the  appellant.— By  s.  6  of  the 
Margarine  Act  every  package  of  margarine 
must  be  branded  or  durably  marked  in  a 
certain  way,  and  by  the  latter  part  of  the 
section,  wnen  a  package  is  split  up  into 
parcels,  every  parcel  must  be  labelled  in  a 
certain  way.    It  is  plain,  therefore^  that 
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every  pat  of  marffarine  is  a  parcel,  and  must 
therefore  be  labelled.  The  pyramid  of  1  lb. 
pieces  here  constituted  six  parcels.  [Alver- 
8T0NE,  L.C.J. :  If  there  had  been  500  pats 
of  margarine  in  the  window,  would  each 
pat  have  to  be  labelled  ?]  Yes,  that  is  what 
the  Act  requires. 

Avofi-y,  K.C.  {H,  M,  Finch  with  him),  for 
the  respondent,  was  not  called  upon  to 
argue. 

Alverstone,  L.C.J.— In  this  case  six 
pieces  of  margarine  were  formed  in  the 
shape  of  a  triangular  group,  three  pats  at 
the  base,  two  on  them  and  one  on  tne  top, 
and  a  label  was  put  up  which  was  lar^e 
enough  to  indicate  that  it  referred  to  all  six 
pats  of  margarine.  It  has  been  contended 
that  a  label  must  be  placed  upon  each  piece 
of  marjgarine,  and  I  have  no  doubt  that 
margarine  could  be  so  arranged  in  a  window 
by  putting  separate  amounts  in  different 
places  so  that  one  label  would  not  be  suffi- 
cient. The  question  of  whether  more  than 
one  label  is  required  depends  wholly  upon 
how  the  margarine  is  arranged.  In  this 
case  the  justices  have  found  that  the  six 
separate  pounds  of  margarine  touched  each 
other  and  formed  one  parcel  which  was 
sufficiently  identified  by  the  label  attached 
thereto.  If  they  had  not  come  to  this  con- 
clusion I  think  they  would  have  been  acting 
contrai^  to  law  and  common  sense.  The 
real  object  of  the  label  is  to  protect  a  pur- 
chaser, so  that  he  may  know  what  the  parcel 
out  of  which  he  has  obtcdned  a  piece  is  re- 
presented to  be.  Our  decision  is  in  accord- 
ance with  that  given  in  the  case  of  SmWi  v. 
Savage  (1905),  69  J.  P.  245.  The  appeal 
then  will  be  dismissed. 

Lawrance,  J. — I  agree. 

Ridley,  J.— I  agree. 

Ajjpeal  dumissed. 

Solicitors  for  the  appellant :  Snow,  Fox 
and  Higginson,  for  Harcourt  E.  Clare, 
Preston. 

Solicitors  for  the  respondent :  Neve,  Beck 
and  Kirby  for  W.  P.  Kay,  Darwen. 


69  J.  P.  400. 
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October  19,  1905. 

(Before  the  Chairman  (H.  W.  Worsley- 
Taylor,  K.C.)  and  other  JJ.) 

Rex  V,  Palin. 

Criminal  law — Falsification  of  Accounts 
Act,  1875  (38  k  39  Vict.  c.  24)— Indict- 
ment— Make  and  concur  in  making  a 
false  entry— No  allegation  that  the 
account  belonged  to  or  was  in  the  pos- 
session of  the  employer  or  had  oeen 
received  by  the  defendant  for  or  on 
behalf  of  his  employer. 

An  indictment  under  the  Falsification  oj 
Accounts  Act,  1875,  alleged  in  each 
count  that  the  defendant  did  make  and 
concur  in  making  a  false  entry  in  a 
certain  account,  but  thffre  Ufos  no  allega- 
tion that  that  account  belonged  to  or 
was  in  the  possession  of  the  employer  or 
that  it  had  been  received  by  the  defen- 
dant for  or  on  behalf  of  his  employer. 

Held,  t/iat  t/te  indictment  loas  good. 

The  defendant  was  indicted  for  that  he, 
"on  the  31st  day  of  July,  a.d.  1905,  then 
being  servant  to  Edmund  Arthur  Le  (Jendre 
Starkie,  unlawfully,  wilfully,  and  with  intent 
to  defraud,  did  make  and  concur  in  making  a 
certain  false  entry  in  a  certain  account,  to 
wit,  an  account  of  certain  rabbits  delivered 
by  the  said  Benjamin  H.  Palin  to  certain 
tenants  of  the  said  E.  A.  Le  G.  Starkie,  his 
master,  by  falsely  entering  in  such  account 
twenty-two  rabbits  as  having  been  delivered 
by  the  said  Bei^amin  H.  Palin  to  one  John 
Coates,  a  tenant  of  the  said  E.  A.  Le 
Gendre  Starkie,  whereas  in  truth  and  in 
fact  the  twenty-two  rabbits  were  not 
delivered  to  the  said  John  Coates,  as  he, 
the  said  Benjamin  H.  Palin,  well  knew  at 
the  time  when  he  made  such  false  entry  as 
aforesaid,  and  which  said  entry  was  in 
words  and  figures  followinij:  *List  of 
rabbits  :   Coates  22 '  against  the  form,*'  etc. 

There  were  other  counts  in  the  indict- 
ment   charging    the    defendant,    in    form 
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ftiiuilar  to  the  first  count,  with  making  and 
concurring  in  making  other  false  entries  in 
the  rabbit  account. 

McClearVy  for  the  defence,  submitted 
that  the  indictment  was  bad  on  the  grounds, 
firstly,  that  each  of  the  counts  alleged  that 
the  defendant  did  "make  and  concur  in 
making"  a  false  entry.  The  charges  were 
separate  offences  and  could  not  be  alleged 
in  the  same  count.  The  words  of  the 
statute  were  make  "  or  "  concur  in  making, 
and  that  showed  that  the  offences  were 
distinct.  Secondly,  that  the  counts  did  not 
contain  any  allegation  that  the  account 
either  belonged  to  or  was  in  the  possession 
of  the  defendant's  employer,  or  that  it  had 
been  received  by  him  for  or  on  behalf  of 
his  employer.  Such  an  allegation  was 
necessary  to  bring  the  charge  within  the 
Falsification  of  Accounts  Act,  1875,  but 
could  not  be  made  or  proved  here  as  the 
paper  on  which  the  account  was  made  out 
was  made  on  a  i)iece  of  paper  belonging  to 
the  defendant  himself. 

J.  G,  Hodgson^  for  the  prosecution,  sub- 
mitted that  the  indictment  was  good,  and 
referred  to  the  precedent  of  indictment  in 
Archbold's  Criminal  Pleading,  p.  591, 
23rd  ed.  As  to  the  second  point,  he  referred 
to  s.  1  of  the  Falsification  of  Accounts  Act, 
1875,  and  submitted  that  the  word  "  such  " 
before  the  word  "  book  "  was  purposely  left 
out  before  the  words  "document  or 
account,"  and  he  referred  to  the  note  on 
p.  592  of  Archbold's  Criminal  Pleading, 
23rd  ed. :  "  It  is  to  be  observed  that  the 
'document  or  account'  mentioned  in  the 
latter  part  of  the  section  differ  from  the 
I  book'  which  immediately  precedes  them 
in  that  it  need  not  *  belong  to  or  be  in 
the  possession  of  the  employer,' "  etc.  He 
also  referred  to  ss.  82,  83  of  the  Larceny 
Act,  1861  (24  &  25  Vict.  c.  90). 

The  Chairman  overruled  the  objection 
on  the  first  point.  As  to  the  second  point,  he 
referred  to  the  preamble  of  the  Falsification 
of  Accounts  Act,  1875.  "Whereas  it  is  ex- 
pedient to  amend  the  law  so  as  to  punish  the 
falsification  by  clerks  .  .  .  of  their  em- 
ployer's accounts  books  writings  or  docu- 
ments," and  said  that  though  the  preamble 
did  not  override  the  section,  it  seemed  to 
him  to  throw  some  light  upon  its  intended 
meaning,  but  he  thought  on  the  whole, 
though  he  might  have  his  own  opinion 
upon  the  subject,  it  was  better  to  allow 
the  case  to  go  to  the  jury,  so  that  in  the 
event  of  a  conviction  the  defendant  could 
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have  his  decision  reviewed  elsewhere  if  he 
wished. 

In  summing  the  case  up  to  the  jury  he 
left  the  following  questions  to  them :  (1)  Did 
the  defendant  make  a  false  entry  in  any 
document  or  account  %  (2)  If  so,  did  he  do 
it  wilfully  and  with  intent  to  defraud  1 
and  he  directed  them  that  if  they  found  the 
answer  to  both  these  questions  in  the  aflSrma- 
tive  that  that  would  amount  to  a  verdict  of 
guilty. 

Verdict:  Guilty. 

The  defendant  was  sentenced  to  be 
imprisoned  and  kept  to  hard  labour  for  six 
calendar  months. 

Solicitors  for  the  prosecution :  Baldwin, 
Weeks,  and  Baldwin,  Clitheroe. 

Solicitor  for  the  defence:  J.  J.  Briggs, 
Padiham. 


69  J.  P.  401. 

KING'S  BENCH  DIVISION. 


AiUjtust  7,  1905. 

(Before  Alverstone,  L.C. J.,  Lawrance 
and  Ridley,  JJ.) 

London  County  Council  v.  Collins. 

London  government  —  Formation  of  new 
street  not  in  accordance  with  con- 
ditions of  sanction  by  London  County 
Council—Erection  of  building  "upon 
either  side  of  such  roadway,  or  upon  a 
site  abutting  on  such  roadways- 
London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  s.  200  (1)  (a). 

X,  was  the  freeholder  of  a  triangular  piece 
of  ground,  bounded  by  two  loops  of  a 
railway,  the  only  a^ccess  to  which  was 
througli  a  tunnel  under  one  of  the 
loops,  A  rough  road  with  clinkers 
led  through  this  tunnel  to  a  fzctory  on 
the  ground  and  to  a  pUice  used  for  t/ie 
deposit  of  ruJbbish,  stopping  abruptly 
in  the  middle  of  the  said  piece  of 
ground.  An  18-mcA  sewer  v>as  laid 
along  this  road  as  far  as  the  factory, 
X,  sulmiitted  for  the  apfrovaX  of  the 
London  County  Councic  the  jilan  of 
a  projwsed  neiv  street  to  run  through 
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the  said  tunnel  (to  be  widened  to  forty 
feet),  over  the  line  of  the  said  rough  road, 
and  onwards  right  across  the  said  piece 
of  ground,  and  over  the  railway  loop 
on  the  other  side  of  the  ground  by  a 
bridge,  to  be  built,  thus  connecting  two 
roads  on  the  outer  sides  of  the  two 
loops.  This  plan  was  sanctioned  by 
the  council  on  t/ie  conditions  (I)  that 
the  roadway  of  the  new  street  should  be 
clearly  defined  and  throtvn  open  as  a 
highway  within  a  certain  time,  and 
(2)  that  no  new  building  should  be  com- 
menced to  be  erected  "  upon  either  side 
of  such  roadway  or  upon  a  site  abutting 
on  such  roadway,^  unless  the  roadv>ay 
should  have  been  made  up  in  a  certain 
toay,  and  other  provisions  complied 
with,  X.  (igreed  to  lease  a  plot  of  his 
ground,  which  was  fenced  off,  the  nearest 
corner  of  which  ufas  187  feet  from  the 
eocisting  road,  with  a  right  of  way  over 
the  intervening  strip  of  ahwU  an  a.cre 
in  extent,  and  over  the  road  through  the 
tunnel,  and. also  over  the  roaduHiy  of 
the  new  street,  if  it  should  afterwards 
be  erected,  X,  also  placed  fresh 
clinkers  from  tims  to  time  on  the 
road,  and  lengthened  the  sewer  along 
the  road  to  serve  two  new  buildings 
which  he  commcTiced  to  erect  on  the 
plot  he  had  agreed  to  lecue.  The  road 
UHis  not  continued  across  X,'s  ground, 
the  tunnel  was  not  widened,  and  the 
bridge  was  not  built,  A  sumrnons 
under  s,  200  (1)  (a)  of  the  London 
Building  Act,  1894,  against  X.  for 
commencing  to  form  and  lay  out  a 
street  not  tn  accordance  with  the  said 
conditions  of  the  council  was  dismissed 
by  the  magistrate,  who  found  (1 )  that 
X  had  commenced  to  form  and  lay  out 
a  part  of  the  proposed  new  street,  but 
(2)  that  he  had  not  commienced  to  erect 
new  buildings  "  upon  either  side  of  such 
roadtoay  or  upon  a  site  abutting  on 
such  roadway. 

Held,  t/iat  X,  had  not  commenced  to  form 
and  lay  out  the  proposed  new  street. 

The  court  was  also  of  ojnnion  that  X,  had 
not  commenced  to  erect  new  buildings 
"  upon  either  side  of  such  roadway  or 
ujxm  a  site  al)utting  on  such  roadway  " 
within  the  msaning  of  the  second  con- 
dition of  the  council's  sanction. 

Case  stated    by  a  metropolitan    police 
court  magistrate. 
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On  October  11th,  1904,  and  by  adjourn- 
ment  on  October  19th  and  November  2nd, 
in  that  year,  the  respondent  appeared  at 
the  West  London  Police  Court  to  answer 
an  information  which  had  been  laid  against 
him  by  Thomas  Chilvers,  on  behalf  of  the 
London  County  Council,  for  that  the  respon- 
dent, on  or  about  February  13th,  1904,  in 
continuation  of  a  street  called  Hythe  RoAd, 
and  leading  towards  Scrubbs  Lane,  in  the 
metropolitan  borough  of  Hammersmith,  in 
the  county  of  London,  and  within  the 
metropolitan  police  district,  did  unlawfully 
commence  to  form  and  lay  out  a  street  other* 
wise  than  in  accordance  with  the  conditions 
prescribed  by  the  appellants  in  giving  their 
sanction  to  the  formation  of  such  street, 
whereby  the  respondent  became  liable  to 
the  penalty  prescribed  by  s.  200  (1)  (a)  of 
the  London  Building  Act,  1894. 

By  8.  200  (1)  (a)  of  the  London  Building 
Act,  1894,  it  IS  provided  that,  "Every  per- 
son who  commences  to  form  or  lay  out  .  .  . 
any  street  .  .  .  without  having  first 
obtained  the  sanction  of  the  council  under 
this  Act,  or  otherwise  than  in  accordance 
with  the  conditions  (if  any)  prescribed  by 
the  council  in  giving  their  sanction  .  .  ," 
shall  be  liable  to  the  penalties  in  that 
section  mentioned. 

At  the  hearing  of  the  said  information  on 
the  dates  aforesaid  the  following  facts  were 
either  proved  or  admitted  by  both  parties  : 

The  respondent  is,  for  the  purposes  of 
this  case,  tne  owner  of  the  fee  simple  of  a 
triangular  piece  of  land  in  the  borough  of 
Hammersmith,  in  the  county  of  London^ 
situate  in  the  angle  formed  by  the  junction 
of  the  West  London  loop  of  the  London  and 
North  Western  Railway  with  the  Mitre 
Bridge  loop  of  the  said  railway,  and 
bounded  on  its  north-easternmost  side  by 
the  first-mentioned  of  such  loops,  and  on 
its  southernmost  side  by  the  last-mentioned 
of  such  loops.  The  only  approach  to  the 
said  piece  of  land  is  by  means  of  a  cartway 
from  a  street  known  as  the  Hythe  Road 
through  a  tunnel  sixteen  feet  wide,  con- 
structed under  and  through  the  said  Mitre 
Bridge  loop.  A  plan  was  annexed  to  the 
case  and  so  far  as  is  material  is  here  repro- 
duced. There  are,  and  have  been  since  the 
construction  of  the  Mitre  Bridge  loop  in 
or  about  the  year  1877,  gates  across  the 
said  cartway  upon  each  side  of  the  said 
loop  and  upon  the  boundary  of  the  railway 
company's  land,  and  the  railway  company 
has  no  right  to  shut  them  against  the 
respondent  or  his  tenants. 

In  or  about  the  year  1900  a  factory  was 
erected  by  a  company  called  the  Bostwick 
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Gate  and  Shutter  Company,  Limited,  upon 
a  portion  of  the  respondent's  said  piece  of 
land,  which  portion  nad  been  leased  to  the 
company  for  that  purpose  by  the  respon- 
dent. With  the  land  so  leased  to  the  said 
company,  the  respondent  granted  to  the 
company  a  right  of  way  for  foot  pas- 
sengers and  vehicles  to  and  from  the  said 
factory  over  the  cartway  (therein  referred 
to  as  the  occupation  road)  hereinbefore 
described,  and  through  the  said  tunnel. 
Beyond  uie  land  leased  to  the  said  com- 

Sany  and  about  half  way  across  the  respon- 
ent's  said  piece  of  land,  and  in  the  line  in 
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public  sewer  in  the  Hjrthe  Road  as  far  as 
the  entrance  to  the  said  factory  (namely, 
as  far  as  the  point  marked  "  S  "  on  the  saia 
plan)  the  respondent  constructed  in  the 
approach  to  his  piece  of  land  and  in  the 
said  cartway  an  18-inch  sewer,  which 
served  for  the  drainage  of  the  factory,  but 
was  by  arrangement  with  the  vestry  of 
Hammersmith  made  large  enough  to  serve 
for  the  drainage  of  a  street  across  the 
respondent's  land  in  continuation  of  the 
said  rough  road,  should  such  a  street 
be  afterwards  formed.  The  appellants 
thereupon  took  out  a  summons  against  the 


which  it  was  subsequently  proposed  by  the 
respondent  to  lav  out  a  new  street  as 
hereinafter  statea,  the  respondent  per- 
mitted,  and  has  since  permitted,  the  Ham- 
mersmith Vestry  (now  the  Hammersmith 
Borough  Council^  to  deposit  refuse  from 
the  parish  (now  the  borough)  of  Hammer- 
smitn.  For  the  purpose  of  providing  a 
means  of  approach  to  the  said  factory,  and 
also  to  enable  the  carts  of  the  vestry  to  pass 
over  the  respondent's  piece  of  land  and 
deposit  such  refuse,  the  respondent  made  a 
rough  road  with  clinkers  from  the  said 
tunnel  to  the  point  marked  **Il"  in  the 
said  plan.  The  approximate  position  of 
the  said  rough  road  is  shown  by  two 
dotted  lines  on  the  said  plan.  From  the 
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respondent  for  commencing  to  form  or  lay 
out  a  new  street  upon  his  said  piece  of 
land.  This  summons  ^vas  heard  before  the 
learned  magistrate  on  the  14th  February. 
1900,  and  he  dismissed  it  on  the  ground 
that  the  respondent  had  not  by  his  afore- 
said acts  formed  or  laid  out  a  new  street 
upon  his  said  piece  of  land. 

On  the  18tn  July,  1903,  the  respondent 
submitted  for  the  appellants'  approval 
plans  of  a  new  street  ne  proposed  to  lay 
out  across  his  piece  of  land  from  the  said 
tunnel  to  and  over  the  said  West  London 
loop  so  as  to  communicate  between  Hythe' 
Road  and  Scrubbs  Lane.  Such  last- 
mentioned  plans  were  accompanied  by  an 
application  which    was   in   the   following    j 
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terms  :  "  I  now  enclose  the  amended  plans 
showing  the  bridge  under  the  London 
and  North  Western  Railway,  widened  to 
forty  feet ;  also  showing  the  present  arch, 
which  I  hope  will  be  satisfactory  to  your 
committee.  It  is  proposed  to  make  a  con- 
tinuation of  Hythe  Road,  and  to  be  called 
by  that  name.  I  am  a  freeholder  for  the 
whole  length  of  the  road,  except  where  it 
crosses  the  railway.**  On  the  27th  July, 
1903,  the  appellants,  by  an  order  of  that 
date,  ^ve  their  written  sanction  to  the 
formation  or  laying  out  by  the  respondent, 
pursuant  to  the  said  application,  of  a  new 
street  for  carriage  traffic  to  lead  from 
Scrubbs  Lane  to  Hythe  Road,  Hammer- 
smith. The  said  order  was  in  the  following 
terms,  viz. :  "  Now  the  council  does  by  this 
order  sanction  the  formation  or  laying  out 
of  such  street  subject  to  the  following  con- 
ditions, that  is  to  say :  (1)  That  within  one 
year  from  the  date  of  tnis  order  the  road- 
way of  the  proposed  street  hereby  sanc- 
tioned shall  oe  clearly  defined  throughout 
by  posts  and  rails,  or  so  otherwise  as  the 
council  shall  permit,  and  be  thrown  open  to 
the  public  as  a  highway.  (2)  That  no  new 
building  shall  be  commenced  to  be  erected 
upon  either  side  of  such  roadway  or  upon  a 
site  abutting  upon  such  roadway  unless 
such  roadway  snail  have  been  and  shall 
still  remain  so  defined  and  thrown  open 
throughout  its  entire  length  as  aforesaid 
and  unless  such  roadway  shall  have  been 
and  shall  still  remain  so  made  throughout 
as  regards  levels,  direction,  width,  and  gra- 
dients £us  to  comply  with  the  conditionsof  any 
statutes  and  byelaws  in  force  in  London  regu- 
lating streets  and  buildings  and  unless  such 
roadwajr  shall  also  have  been  so  made  and 
shall  still  remain  as  to  accord  with  the  said 
plans  and  sections  and  the  particulars 
which  accompanied  the  application  for  the 
sanction  contained  in  this  order  and  unless 
the  name  of  the  street  to  be  approved  by 
the  council  shall  have  been  affixed  and  be 
retained  at  both  ends  of  the  street  and 
unless  the  bridge  over  the  West  London 
loop  of  the  London  and  North  Western 
Railway  shall  have  been  constructed  and 
the  bridge  carrying  the  Mitre  Bridge  loop 
of  that  railway  snail  have  been  recon- 
structed." Copies  of  the  said  order,  together 
with  the  plan  annexed  thereto,  and  of  the 
reasons  stated  by  the  appellants  for  the 
imposition  of  such  conditions,  were  signed 
by  the  learned  magistrate  for  the  purpose 
of  reference,  if  necessary,  upon  the  argument 
of  the  case. 

The  respondent  had  not,  up  to  the  time 
when  the  information  was  laid,  been  able  to 
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come  to  terms  with  the  London  and  North 
Western  Railway  Company  for  the  widening 
of  the  tunnel  under  the  Mitre  Bridjo^e  loop 
of  its  railway,  and  for  the  construction  of  a 
bridge  over  the  West  London  loop  of  its 
railway,  and  being  unable  to  lay  out  and 
form  the  proposed  street  so  as  to  comply 
with  the  requirements  of  the  London  BuOd- 
ing  Act,  1894,  with  respect  to  the  width  and 
construction  of  new  streets,  he  has  been  and 
is  still  unable  to  avail  himself  of  the  afore- 
said sanction  of  the  appellants. 

In  or  about  Decemoer,  1903,  terms  had 
been  agreed  upon  between  the  respondent 
and  a  company  called  Campbell,  Smith  & 
Co.,  Limitca,  for  the  grant  to  such  company 
of  a  lease  for  a  term  of  years  of  a  rectan- 
gular piece  of  land,  part  of  the  respondent's 
said  land^  bounded  on  the  south  by  the  said 
Mitre  Bridge  loop  of  the  London  and  North 
Western  Railway,  which  rectan^lar  piece 
of  land  is  shown  as  included  within  black 
lines  on  the  said  plan.  With  such  last- 
mentioned  piece  of  land  the  respondent 
was  to  grant  to  Campbell,  Smith  &  Co., 
Limited,  oy  the  said  lease  a  right  of  way  to 
pass  and  repass  with  and  without  horses, 
carts,  wagons,  vans,  and  carriages  of  anv 
description  along  and  over  the  piece  of  land, 
coloured  yellow  on  a  plan  drawn  in  the 
margin  of  a  draft  of  the  said  lease,  to  the 
said  Hythe  Road,  and  also  along  and  over 
any  road  leading  from  Hythe  Road  to 
Scrubbs  Lane,  which  might  thereafter  be 
made  and  opened  for  traffic  by  the  lessor, 
but  without  the  benefit  of  any  other  rights 
or  privileges  over  or  in  respect  of  any  other 
adjoining  land  of  the  lessor.  The  said 
draft  lease  was  produced  by  the  respon- 
dent and  admitted  b^r  the  appellants,  and 
at  the  date  of  the  institution  of  the  present 
proceedings,  the  said  Campbell,  Smith  & 
Co.,  Limited,  were  in  occupation  of  the  said 
rectangular  piece  of  land  upon  which,  at  or 
about  the  time  charged  in  the  information, 
there  were  in  course  of  erection  by  the 
respondent  a  factory  and  a  caretaker's  dwel- 
ling and  offices,  the  positions  of  which  are 
shown  respectively  on  the  plan  so  repro- 
duced as  aforesaid  in  this  report. 

The  said  rectangular  piece  of  land  was 
completely  enclosed  by  fences  or  walls,  the 
entrance  thereto  being  by  means  of  a  gate 
in  the  fence  or  wall  on  its  north  side; 
187  feet  is  the  distance  from  the  north-west 
corner  of  the  said  rectangular  piece  of  land 
(such  corner  being  the  nearest  point  in  such 
land)  to  the  line  of  the  alleged  new  street. 

Subsequently  to  the  dismissal  of  the 
summons  on  the  14th  February,  1900,  here- 
inbefore  referred  to,  the  respondent  from 
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time  to  time  placed  fresh  clinkers  upon  the 
said  rough  road,  and  subsequently  to  the 
14th  February,  1904^  more  clinkers  were 
placed  upon  it,  and  in  this  way  it  became 
better  made  up  and  consolidated.  But  at 
the  date  of  the  hearing  it  could  be  described 
as  only  discharging  the  functions  of  a  rough 
cart  track.  The  respondent  also,  in  the 
months  of  January  and  February,  1904, 
extended  the  above-mentioned  sewer  for  a 
distance  of  about  100  feet  northwards  in  the 
line  of  the  said  rough  road  to  a  manhole, 
the  situation  of  which  is  shown  on  the  said 
plan,  and  constructed  and  connected  with 
such  manhole  a  12-inch  drain  or  sewer  lead- 
ing to  a  manhole  close  to  the  entrance  to 
the  said  factorv,  and  also  shown  in  the  said 
plan,  and  with  which  the  drainage  of  the 
factory  was  connected. 

Between  the  land  occupied  by  Campbell, 
Smith  &  Co.,  Limited,  and  the  said  rough 
road,  the  respondent  left  a  plot  of  land, 
nearly  an  acre  in  extent,  expressly  in  order 
that  another  factory  might  be  built  thereon 
if  ever  the  main  street  sanctioned  by  the 
appellantii  as  aforesaid  should  be  made,  and 
with  the  intention  of  not  infringing  the 
provisions  of  the  London  Building  Act, 
1894,  relating  to  the  formation  of  new 
streets.  The  roadway  of  the  proposed  new 
street  has  not  been  defined  throughout  its 
entire  length,  nor  thrown  open  to  the  public 
as  a  highway. 

In  July,  1904,  the  respondent  obtained 
an  extension  of  time  for  the  fulfilment  of 
condition  (1)  of  the  council's  sanction  for 
another  eighteen  months. 

The  appellants  contended  that  the  build- 
ings above  referred  to  had  been  erected 
upon  the  eastern  side  of  the  roadway  of  the 
proposed  new  street,  and  upon  a  site 
abutting  upon  such  roadway  in  breach  of 
the  second  condition  of  the  said  sanction. 
The  respondent  contended  that  he  had  not 
commenced  to  form  or  lay  out  a  street,  and 
that  the  said  factory  and  offices  had  not 
been  erected  on  either  side  of  the  roadway 
of  the  new  street  or  upon  a  site  abutting 
thereon  contrary  to  the  said  condition. 

The  learned  magistrate  found  upon  the 
facts  hereinbefore  stated  that  the  respondent 
by  repairing,  strengthening,  and  draining  so 
much  of  the  said  rough  road  as  lay  between 
Hythe  Road  and  the  manhole,  had  shown  an 
intention  to  alter  its  original  temporary 
character,  and  to  keep  it  up  for  the  per- 
manent purpose  of  the  two  factories,  ana  so 
had  commenced  to  form  and  lay  out  so 
much  of  the  proposed  new  street.  The 
formation  and  laying  out  of  the  remainder 
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thereof  still  remained  merely  a  question  of 
contingent  possibilit>[. 

The  learned  magistrate  further  found 
that  the  said  factory  and  offices  had  not 
been  erected  upon  either  side  of  the  roatd- 
way  of  the  saia  new  street,  or  upon  a  site 
abutting  upon  such  roadway,  and  he  there- 
fore held  that  the  respondent  had  not  com- 
menced to  form  and  lay  out  a  street  other- 
wise than  in  accordance  with  the  conditions 
prescribed  by  the  London  County  Council 
in  riving  their  sanction  to  the  formation  of 
sucn  street,  and  that  no  breach  of  the  said 
second  condition  had  been  committed  be- 
cause neither  of  the  said  buildings  abutted 
upon  the  said  roadway,  and  because  the 
site  of  such  buildings  did  not  abut  upon 
such  roadway.  The  learned  magistrate 
accordingly  dismissed  the  information  sub- 
ject to  this  case. 

The  questions  of  law  for  the  opinion  of 
the  court  were— Whether  the  learned  mari- 
strate  was  right  in  holding  that,  upon  the 
facts  stated,  the  respondent  had  commenced 
to  lay  out  or  form  a  new  street  upon  his 
piece  of  land  ? 

Whether  he  was  right  in  holding  that, 
upon  the  facts  stated,  the  respondent  had 
not  commenced  to  form  or  lay  out  a  street 
otherwise  than  in  accordance  with  the 
second  of  the  conditions  prescribed  by  the 
London  County  Council  in  giving  their 
sanction  to  the  formation  bv  the  respondent 
of  the  said  proposed  street  f 

Avary^  K.C.  {Dcddy  with  him),  for  the 
appellants. — The  respondent  was  summoned 
for  commencing  to  form  and  lay  out  a  street 
otherwise  than  in  accordance  with  the  con- 
ditions imrposed  by  the  London  County 
Council.  The  respondent  had  commencea 
to  form  and  lay  out  a  part  of  the  new  street, 
for  the  learned  magistrate  has  so  found  as 
a  fact,  on  the  evidence  that  the  respondent 
had  repaired,  strengthened  and  drained  a 
part  of  the  roadway  in  question.  The  only 
question,  therefore,  which  is  at  issue  is 
whether  the  respondent  has  broken  the 
second  condition  imposed  by  the  council 
when  they  gave  their  sanction  to  the  forma- 
tion of  the  new  street — whether  he  has 
broken  the  condition  "  that  no  new  build- 
ing shall  be  commenced  to  be  erected  upon 
either  side  of  such  roadway,  or  upon  a  site 
abutting  upon  such  roadway  unless  "  certain 
conditions  shall  have  been  fulfilled  which 
have  admittedly  not  been  fulfilled.  If  the 
respondent  has  not  commenced  to  erect  a 
new  building  upon  either  side  of  such  road- 
way, he  has  commenced  to  erect  a  new 
buuding  ''upon  a  site  abutting   on  such     t 
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roadway."  The  sanction  containing  this 
condition  was  given  with  reference  to  a  new 
street;  the  test,  therefore,  as  to  whether 
the  site  of  a  house  abuts  on  the  street  must 
be  whether  there  is  access  from  the  site  to 
the  street.  See  the  judgment  of  Cogkburn, 
L,C.J.,  in  London  School  Board  y.  St.  Mary^ 
MinfjUm  (1876),  1  Q.  B.  D.  at  p.  73 ;  40  J.  P. 
310.  In  that  case  a  building  set  back 
seventy  or  eighty  feet  from  a  street,  but 
with  access  to  it  by  a  passage  with  gates 
opening  from  the  street,  was  held  to  be  a 
house  lorming  a  street  within  the  meaning 
of  s.  105  of  the  Metropolis  Mana^ment 
Act,  1855.  The  two  buildings  in  this  case, 
therefore,  forming  part  of  a  street,  a  fortiori 
their  site  must  abut  upon  the  street.  See 
Wakefield  Local  Board  of  Health  v.  Lee 
(1876),  1  Ex.  D.  336 ;  41  J.  P.  54,  as  to  the 
meaning  of  the  word  "abut."  The  words 
of  this  condition  should  not  be  construed 
strictly  in  a  conveyancing  sense,  but  with 
reference  to  the  circumstances  oi  the  case, 
and  the  object  of  the  council  to  secure  that 
the  road  shall  be  properly  made  before  the 
houses,  to  which  it  will  afford  access,  are 
erected.  If  the  decision  of  the  learned 
magistrate  is  upheld,  this  road  may  be  lined 
on  DOth  sides  with  houses  set  some  way 
back  but  with  access  to  the  road,  and  though 
each  house  would  be  liable  to  pavinis[  ex- 
penses, the  object  for  which  the  condition 
was  imposed  would  be  defeated.  The  con- 
dition should  be  construed  in  the  same 
sense  as  a  paving  section,  such  as  that  in 
Londo7i  School  Board  v.  St  Mary^  Isling- 
ton^ 8U])ra, 

Danckiverts,  K.C.  (B.  C.  Glen  with  him), 
for  the  respondent. — The  respondent,  if  he 
forms  or  lays  out  the  new  street  on  the 
roadway  planned  to  connect  Hythe  Road 
with  Scruobs  Lane,  must  not  commence  to 
erect  a  building  "  upon  either  side  of  such 
roadway,  or  upon  a  site  abutting  upon  such 
roadway."  Bat  he  has  not  formed  or  laid 
out  the  new  street  for  which  he  obtained 
the  conditional  sanction  of  the  council. 
The  whole  scheme  has  at  present  proved 
abortive  owing  to  the  failure  of  negotiations 
with  the  London  and  North  Western  Rail- 
way Company,  Limited,  as  to  the  passage 
of  the  contemplated  street  over  and  under 
the  loops  of  their  lines.  On  this  point  the 
learned  magistrate  was  clearly  wrong  as 
there  was  no  evidence  that  the  respondent 
had  commenced  to  form  or  lay  out  the  new 
street  which  had  been  conditionally  sanc- 
tioned by  the  council .  The  condition,  there- 
fore, as  to  the  erection  of  buildings  is  in- 
operative, as  it  is  only  to  apply  if  the 
respondent  takes  advantage  of  nLs  licence 
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to  lay  out  a  new  street  which  he  has  not 
done.  The  condition  only  operates  on  the 
exercise  of  the  sanction.  See  s.  9  of  the 
London  Building  Act,  1894.  It  cannot  be 
that  the  respondent  has  given  up  all  rights 
of  building  on  his  land,  when  he  may  never 
exercise  his  right  of  forming  a  new  street. 
It  is  therefore  premature  to  say  that  the 
respondent  has  broken  condition  two,  for  he 
has  not  yet  exercised  the  licence  to  which 
that  condition  attaches.  In  any  case  the 
respondent  has  not  commenced  to  erect  a 
building  "  upon  either  side  of  the  roadway 
or  upon  a  site  abutting  upon  such  road- 
way. The  site  of  the  factory  and  caretaker's 
house  does  not  abut  upon  the  roadway.  It 
is  not  in  contact  with  the  roadwav ;  on  the 
contrary  the  nearest  corner  of  the  site  is 
187  feet  from  the  roadway,  and  there  is  an 
intervening  site  or  sites.  In  the  case  of  the 
London  School  Board  y,  St.  Mary,  Isling- 
ton, supra,  there  was  a  private  passage  with 
gates  in  contact  with  the  roadway,  and  the 
case  was  decided  upon  that  ground.  See 
the  judgment  of  Cockbuen,  L.C.J.,  1 0.  B.  D. 
at  p.  74.  In  this  case  there  is  no  sucn  con- 
tact. There  was  merely  a  right  of  way  from 
the  rough  road  to  the  buildings,  buch  a 
right  of  way  cannot  make  the  site  of  the 
buildings  abut  on  the  roadway,  for  in  that 
case  the  site  of  any  building  erected  in  the 
back  portion  of  the  respondents'  triangular 
piece  of  land  would  abut  on  this  roadway. 
In  Wakefield  Local  Board  v.  Lee,  supra, 
the  premises  in  question  were  connected 
with  the  street  by  means  of  bridges,  and  the 
respondents  could  for  all  practical  purposes 
prevent  any  one  from  using  the  bridges 
without  their  consent.  Cleasby,  B.,  de- 
cided that  case  on  the  ground  that  the 
premises  "acyoined"  the  street,  and  he 
said, "  I  think  that  the  respondents'  premises 
do  not  *  abut '  on  Dyehouse  Lane."  All  the 
cases  decided  on  s.  150  of  the  Public  Health 
Act,  1875,  and  the  Private  Street  Works 
Act,  1892,  lay  down  that  "abutting"  means 
"  in  actual  contact  with."  See  Lightdound  v. 
Higher  Bebington  Local  Board  (1885), 
16  Q.  B.  D.  577  ;  49  J.  P.  678,  and  Bamet  v. 
Covell  (1903),  68  J.  P.  93. 

Avory,  K.C,  in  reply.— By  forming  the 
foundations  of  the  factory  and  caretaker's 
house,  the  respondent  must  be  deemed  to 
have  commenced  to  form  and  lay  out  this 
street.  See  s.  8  of  the  London  Building 
Act,  1894. 

Alverstone,  L.C.  J.— I  have  come  to  the 
conclusion  that  the  decision  of  the  magis- 
trate in  this  case  is  right.  I  am  not  sure 
that  I  quite  agree  with  the  way  in  which  he 
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has  put  it,  and  I  think  that  I  should  not 
myself  be  quite  disposed  to  draw  the  same 
inference  which  he  has  drawn.  Substan- 
tially the  ground  of  my  decision  is  that  he 
did  not  rightly  find  that  the  respondent  had 
commenced  to  lav  out  and  form  a  new  street 
upon  this  piece  of  land.  At  the  same  time.  I 
also  say  that,  upon  the  facts  stated  before  the 
magistrate,  I  snould  draw  a  rather  different 
inference,  and  I  am  disposed  to  draw  that, 
having  regard  to  the  power  that  we  have, 
inasmuch  as  he  has  stated  the  facts  very 
fully  for  us.  The  difficulty  has  undoubtedly 
arisen  from  the  course  which  has  been 
adopted  by  the  respondent  in  connection 
with  his  application  for  the  sanction  of  a 
particular  road.  There  having  been  pre- 
vious proceedings  in  the  year  1900  with 
regard  to  a  suggestion  that  he  was  forming 
a  new  street  north  of  the  railway,  which 
proceedings  were  decided  in  his  favour,  in 
the  year  1903  he  sent  in  a  plan,  which  in 
substance  showed  what  he  called,  and 
rightly  called  from  one  point  of  view,  a  new 
street,  all  the  way  from  Hythe  Hoad^  under 
the  railway,  to  JScrubbs  Lane,  widenmg  the 
roadway  under  the  Mitre  Bridge  loop  of 
the  London  and  North  Western  Railway, 
and  showing  a  new  bridge  over  the  West 
London  loop  of  that  railway.  At  that 
time,  as  has  been  very  frankly  and  properly 
admitted  by  Mr.  Avory^  there  was  m  fact  a 
road  of  some  kind  under  the  arch,  and  pro- 
ceeding a  short  distance  on  the  north  sick  of 
the  railway^  but  I  think  that  the  respondent 
was  quite  nght  to  treat  the  whole  road  as  a 
new  road  for  the  purpose  of  a  new  street, 
and  that  has  a  bcanng  upon  the  view  I  take 
with  regard  to  the  finaing  of  the  magis- 
trate. 1  think  it  right  that  it  should  be 
so  described  as  a  new  road  because  the 
respondent  proposed  to  widen  the  railway 
bridge,  if  he  could  make  an  arrangement 
with  the  railway  company,  and  make  a 
much  broader  road  underneath  the  railway, 
so  that  it  would  be  in  fact  a  continuous 
road  of  one  width  all  the  way  from 
Hythe  Road  to  Scrubbs  Lane.  At  the 
time  he  made  that  application  he  submitted 
to  a  condition,  first,  that  the  road  should  be 
clearly  defined  and  be  thrown  open  to  the 
public  as  a  highway  within  a  year ;  and, 
secondly,  "that  no  new  building  shall  be 
commenced  to  be  erected  upon  either  side 
of  such  roadway  or  upon  a  site  abutting 
upon  such  roadway,  unless  such  roadway 
shall  have  been  and  shall  still  remain  so  de- 
fined and  thrown  open  throughout  its  entire 
length  as  aforesaid,  and  unfess  such  road- 
way shall  have  been  and  shall  still  remain  so 
made  throughout,  as  regards  levels,  direction, 
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width,  and  gradients,  as  to  comply  with  the 
conditions  of  any  statutes  and  byelaws  in 
force  in  London  regulating  streets  and 
buildings  and  unless  such  roadway  shall 
also  have  been  so  made  and  shall  still 
remain  as  to  accord  with  the  said  plans 
and  sections  and  the  particulars  which 
accompanied  the  application  for  the  sanc- 
tion .  .  .''  At  the  time  the  council  im- 
posed that  condition  they  stated  that  "  the 
imposition  of  the  condition  is  to  secure  the 
formation  or  laying  out  of  the  street  thereby 
sanctioned  as  a  street  for  carriage  traffic  in 
exact  accordance  with  the  plans,  sections, 
and  particulars  submitted  with  the  applica- 
tion for  the  councirs  sanction  thereto." 
Whatever  may  be  the  true  >iew  of  the 
effect  of  this  second  condition  to  the  sanc- 
tion, it  is  quite  obvious  that  it  was  not 
imposed  in  any  way  with  reference  to  back 
land  property  so  called.  It  was  imposed 
with  reference  to  the  new  street,  and  if  it 
had  been  intended  to  say  that  there  should 
be  no  building  anywhere  within  any  dis- 
tance of  the  road  right  and  left,  I  must  say 
I  think  different  words  ou^ht  to  have  been 
used.  It  is  unfortunate,  m  view  of  what 
has  happened,  that  the  respondent  accepted 
that  condition  without  any  appeal  or  with- 
out getting  a  clear  definition  of  what  he  was 
to  be  restricted  from  doing.  Under  these 
circumstances,  in  July,  1904,  the  respon- 
dent obtained  an  extension  of  time  for  the 
fulfilment  of  condition  (1)  of  the  sanction 
for  another  year  and  a  half  ;  that  is  to  say, 
at  the  time  these  proceedings  were  taken  he 
undoubtedly  had  got  certain  powers  and 
privileges ;  that  is  to  say,  he  hsul  the  sanc- 
tion of  the  London  County  Council  to  the 
formation  of  the  new  street  subject  to  certain 
conditions.  If  I  had  thought  that  there 
was  evidence  on  which  the  magistrate  could 
have  rightly  come  to  the  conclusion  that  the 
respondent  was  making  or  had  commenced 
to  form  and  lay  out  the  street  contemplated 
by  this  sanction,  I  think,  speaking  for 
myself,  much  more  difficulty  would  have 
arisen,  though  I  will  indicate  that  upon  that 
point  I  am  not  prepared  to  overrule  what 
the  magistrate  has  said.  The  statement  in 
the  case,  which  seems  to  me  to  show 
that  there  was  no  evidence  on  which  the 
magistrate  could  properly  find  that  the 
respondent  had  commenced  to  lay  out  this 
street  contrary  to  the  conditions  that  had 
been  imposed  upon  him,  is :  "  The  respon- 
dent has  not  up  to  the  present  been  able  to 
come  to  terms  with  the  London  and  North 
Western  Railway  Companv  for  the  widen- 
ing of  the  tunnel  under  the  Mitre  Bridge 
loop  of  its  railway,  and  for  the  constriMtion        t 
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of  a  bridge  over  the  West  London  loop  of 
its  railway,  and  being  unable  to  lay  out  and 
form  the  proposed  street  so  as  to  oomply 
with  the  requirements  of  the  London  BuDd- 
ing  Act,  1894,  with  respect  to  the  width 
and  construction  of  new  streets,  he  has  been 
and  is  still  unable  to  avail  himself  of  the 
aforesaid  sanction  of  the  appellants."  I 
read  that,  taken  by  itself,  to  be  a  finding 
that  he  was  not  in  fact  doing  anything 
which  could  be  said  to  be  only  the  carrying 
out  of  the  formation  of  the  proposed  street ; 
he  obviously  could  not  fulfil  the  conditions 
of  the  sanction  unless  he  could  get  the 
bridge  widened,  and  I  think  that  statement 
does  almost  amount  to  a  clear  finding  that 
the  scheme  had  become  abortive,  or,  at  any 
rate,  was  not  in  effective  operation  at  the 
time  the  proceedings  were  taken  before  the 
magistrate.  That  would  have  been  a 
clear  answer  to  this  case  but  for  what  is 
subsequently  stated  in  the  case.  Having 
stated  that  the  respondent  had  placed 
fresh  clinkers  on  the  rough  road,  and  sub- 
sequently after  February  14th,  1904,  placed 
more  clinkers,  and  hiad  also  extended 
the  sewer  a  distance  of  100  feet  the  ma^s- 
trate  said  :  "  I  found  upon  the  tacts  herein- 
before stated  that  the  respondent  by  repair- 
ing, strengthening,  and  draining  so  much  of 
the  said  rough  road  as  lay  between  Hythe 
Road  and  the  manhole  had  shown  an  inten- 
tion to  alter  its  original  temporary  character 
and  to  keep  it  up  for  the  permanent  purpose 
of  the  two  factories,  and  so  had  commenced 
to  form  and  lay  out  so  much  of  the  pro- 
posed new  street."  If  that  was  meant  to 
oe  a  finding  that  the  respondent  meant 
to  lay  this  out  as  a  street,  and  he  had  been 
summoned  for  laying  it  out  as  a  street 
without  getting  any  consent  of  the  council, 
I  could  have  understood  it ;  but  it  seems  to 
me  we  ought  not  to  hold,  and  the  magistrate 
ought  not  to  hold,  that  the  respondent  in 
doing  what  he  did,  having  regard  to  the  fact 
that  the  respondent  was  unable  to  carry  out 
the  original  intention,  was  attempting  or 
commencing  to  form  a  street  which  had 
been  the  suDJect  of  the  authority  given  by 
the  London  County  Council.  That  being 
so,  what  is  the  proper  inference  to  draw 
from  what  has  been  done  1  It  seems  to  me, 
for  the  purpose  of  these  proceedings,  we 
cannot  snut  our  eyes  to  the  fact  that  there 
was  co-existent  with  the  right  to  form  a 
new  street  a  right  of  access— either  a  public 
or  private  right  of  access,  I  do  not  know 
which— to  the  north  side  of  the  railway  as 
far  as  the  point  "S  "  on  the  plan,  and  that  the 
position  of  things  stated  by  the  magistrate 
IS  that,  before  these  proceedings  had  been 
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taken,  there  was  this  sort  of  road  going  up 
as  far  as  "  S,"  which  was  originally  designed 
for  the  purpose  of  gi  ving  access  to  the  Bostock 
factory,  and  was  subsequently  used  to  afford 
access  to  the  other  factory ;  that  view  is 
confirmed  by  the  form  of  the  draft  lease  to 
Campbell,  Smith  &  Co.,  Limited,  which 
gave  the  lessee  a  right  of  way  along  the 
yellow  strip,  forming  a  right  of  way  from 
the  factory  to  the  site  of  the  new  road,  and 
then  along  a  portion  of  that  site,  and 
then  under  the  arch,  but  obviously  with  an 
additional  right  over  the  new  street  when 
made.  The  respondent's  operations  on  the 
road  were  not  consistent  only  with  the  new 
street  being  formed.  That  being  the  state 
of  things,  we  have  to  say.  Ought  what  the 
respondent  has  done  to  be  held  to  be  a 
breach  of  the  second  condition  of  the  sanc- 
tion ?  I  am  not  sure  that  Mr.  Danckwer'tt^ 
criticism  is  not  right.  I  am  not  satisfied  that 
the  condition  is  to  be  construed  altogether 
as  an  undertaking.  I  think  it  is  a  condition 
of  a  provision  ;  but  still,  if  I  thought  what 
had  Deen  done  came  within  the  words  of 
that  undertaking  or  condition,  I  should  be 
bound  to  give  effect  to  it.  Construing  that 
condition  I  think  it  is  a  condition  with 
reference  to  the  new  street  and  to  the 
buildings  and  sites  which  would  interfere 
with  the  margin  of  the  new  street,  with 
possibly  the  frontage  line  a  certain  dis- 
tance from  the  new  street,  or  a  certain 
distance  from  the  centre  line  of  the  new 
street,  and  a  variety  of  matters  of  that  kind. 
In  my  opinion  it  is  not  a  condition  that  can 
fairly  be  construed  to  refer  to  the  back 
land.  I  think  the  words  **  upon  either  side  of 
such  roadway  or  upon  a  site  abutting  upon 
such  roadway  "  ought  to  be  construed  in  the 
narrower  sense  as  dealing  with  such  sites  as 
will  have  an  operation  and  effect  upon  the 
roadway  as  such,  or,  in  other  words,  to  tak> 
their  reasons  for  imposing  the  conditions, 
so  that  the  respondent  should  not  "  prevent 
the  road  being  constructed  in  accordance 
with  the  plans  sections  and  particulars  sub- 
mitted to  the  county  council."  I  desire  to 
say  that  upon  the  question  of  whether  or 
not  this  factory  may  oe  held  to  abut  upon 
the  street,  still  more,  whether  it  may  be  held 
to  front,  adjoin,  or  abut  upon  the  street,  I 
express  no  opinion.  I  must  not  be  thought 
to  nave  decided  for  the  purposes  of  s.  150  of 
the  Public  Health  Act,  1875.  or  for  the 
purpose  of  any  other  section,  that  for  some 
purposes  this  site  may  not  be  held  to  abut 
on  the  street.  My  present  opinion  is  that 
that  must  be  decided  by  reference  to  the 
actual  facts  as  they  exist  at  the  time,  and 
with  reference  to  the  words  of  the  pa^ticu-       ^ 
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lar  section  under  which  the  chargeability  or 
under  which  the  obligation  is  sought  to  be 
imposed ;  but,  taking  this  particular  condi- 
tion, in  my  opinion  this  site  did  not  abut 
upon  the  street  within  the  meaning  of  that 
condition.  I  only  repeat  that  it  is  not  to  be 
considered  that  I  am  expressing  any  opinion 
as  to  what  ought  to  be  the  construction 
of  the  word  "abutting"  or  the  effect  of 
any  sentence  in  which  the  word  '^  abutting  " 
is  used  for  other  purposes ;  but  I  come  to 
the  conclusion  that  this  gentleman  was 
exercising  rights  that  he  could  exercise 
which  did  not  depend  upon  the  formation 
of  the  new  street ;  that  tnere  is  nothing  in 
the  condition  to  prevent  his  exercising  these 
rights,  it  being  acceded  that  he  has  done 
nothing  that  would  prevent  everything 
which  the  council  rec^uired  in  connection 
with  the  new  street  being  carried  into  effect 
if  the  new  street  ever  nad  been  made.  I 
think,  therefore,  the  council,  in  attempting 
to  restrain  the  use  of  this  back  land,  are, 
under  the  circumstances,  (^oing  beyond  their 
powers,  and  that  the  view  taken  by  the 
magistrate  is  the  correct  view.  I  have  also 
indicated  incidentally  that  I  think  that  if 
the  finding  of  the  magistrate  that  he  was 
commencing  to  form  a  new  street  means 
commencing  to  form  the  new  street,  there 
was  no  evidence  in  support  of  that  finding. 
In  all  probability  the  finding  of  the  magis- 
trate was  more  with  reference  to  the  actual 
act  done  as  haying  relation  to  some  street, 
rather  than  having  relation  to  the  particular 
street  which  was  the  subject-matter.  I 
think,  therefore,  the  appeal  must  be  dis- 
mis-sed. 

Lawrance,  J. — I  am  of  the  same  opinion. 
I  quite  agree  that  there  is  difficulty,  and  I 
may  say  considerable  difficulty,  in  recon- 
ciling the  two  findings  of  the  learned 
magistrate.  It  seems  to  me  that  the 
second  finding  is  conclusive  of  this  case, 
and  therefore  I  pass  over  the  first  without 
any  remark,  as  being  what  my  lord  has  said 
about  it.  It  seems  to  me  that  the  state  of 
things  was  this :  that  the  respondent  was 
anxious  to  get  this  new  road  over  his 
property ;  for  that  purpose  he  had  to  make 
arrangements  with  the  railwav  company 
to  get  a  tunnel  widened  and  a  bridge  over 
their  lines,  and  for  this  purpose  he  entered 
into  a  bargain,  I  may  cafl  it,  with  the 
London  County  Council,  that  he  should 
have  ayear  for  the  purpose  of  carrying  that 
out  That  was  afterwards  increased  to  two 
and  a  half  years,  and  during  that  time  one 
of  the  conditions  on  which  ne  agreed  to  do 
that  was  that  he  should  not  build  any  house 
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or  other  building,  the  site  of  which  abutted 
upon  what  might  be,  and  would  be,  if  he 
could  make  arrangements  with  the  railway 
company,  a  new  road  over  his  property. 
The  inference  I  draw  from  what  has  been 
done  is  this :  that  when  the  respondent 
built  these  new  works  he  had  in  his  mind 
the  difficulty  that  would  arise  if  he  broke 
the  conditions,  and  that  he  purposely 
avoided  doing  so,  and  that  he  ultimately 
carried  out  the  conditions  he  had  made  with 
the  London  County  Council  by  not  building 
on  a  site  abutting  on  the  line  of  the  pro- 
posed new  street.  I  agree  with  the  learned 
magistrate  there,  and  I  am  bound  by  his 
finding  that  the  site  of  the  building  did  not 
abut  on  the  roadway ;  and  that  was  pur- 
posely done  in  order  to  prevent  the  respon- 
dent breaking  the  condition  he  had  made. 
He  might  well  say,  "If  I  do  not  get  the 
.  road,  if  the  railway  companies  will  not  help 
me  to  make  the  bridge  and  increase  the 
width  of  the  tunnel  at  the  other  end,  then 
I  shall  have  a  building  there  which  has  still 
a  right  of  way  out  from  my  land  under  the 
Mitre  Bridge  loop,  as  it  is  called,  on  the 
London  and  North  Western  Railway,  and  in 
doing  that  I  am  not  infringing  any  condition 
I  have  made."  Under  these  circumstances, 
that  seems  the  proper  inference  to  draw. 
With  regard  to  what  the  learned  magistrate 
meant  by  the  first  finding,  I  am  not  quite 
sure,  but  by  the  second  finding  he  has 
found  that  the  site  of  the  buildings  does  not 
abut  on  the  proposed  new  road,  and  there- 
fore there  was  no  breach  of  the  conditions 
of  the  London  County  Council. 

Ridley,  J.— I  agree  with  the  judgments 
that  have  been  given,  but  I  wish  to  add  a 
few  words.  It  appears  to  me  that  unless 
the  respondent  commenced  to  form  and  lay 
out  a  street  otherwise  than  in  accordance 
with  the  conditions  which  had  been  pre- 
scribed by  the  appellants  he  could  not  have 
been  convicted  on  these  proceedings.  I  do  not 
regard  the  question  as  one  of  a  breach  of  con- 
tract or  a  breach  of  a  bargain  that  has  been 
entered  into  between  him  and  the  London 
County  Council.  I  regard  it  as  a  question 
whether  or  no  he  had  done  a  thing  which 
amounted  to  an  offence  within  the  London 
Building  Act,  1894,  s.  200.  Had  the  respon- 
dent commenced  to  form  or  lay  out  a 
street  otherwise  than  in  accordance  wth 
the  condition  prescribed  ?  The  condition 
which  is  prescrioed,  which  is  in  controversy 
here,  is  that  no  new  building  shall  be  com- 
menced to  be  erected  upon  either  side  of  such 
roadway,  or  upon  a  site  abutting  upon  such 
roadway,  unless  he  had  laid  out  thestreet 
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in  a  certain  way.  With  re^rd  to  the  firat 
finding;  of  the  learned  magistrate,  he  says 
he  thinks  there  may  have  been  a  com- 
mencement to  form  and  lay  out  a  street, 
because  the  respondent  had,  if  I  may  put  it 
exactly  as  it  is  found  in  the  case,  '*  placed 
fresh  clinkers  upon  the  rough  road "  for  a 
certain  distance  up  the  r(Mid,  and  sub- 
quently  to  February  14th,  1904,  put  on 
more  clinkers,  and  in  this  way  it  oecame 
better  made  up  and  consolidated;  but  at 
the  date  of  thenearing  it  conld  be  described 
as  only  discharging  the  functions  of  a 
rough  cart  track.  From  that  state  of  facts 
it  is  alleged  that  the  respondent  had  com- 
menced to  form  and  lay  out  a  new  street. 
It  seems  to  me,  under  the  circumstances  as 
they  were  then,  that  he  had  not  got  access 
to  the  new  street  at  either  end.  and  the 
proper  inference  has  been  put  on  those  facts 
oy  my  lord  and  my  brother  Lawkange. 
I  agree  with  them  m  thinking  it  is  not  a 
right  finding.  What  was  really  being  done 
was  to  utilise  a  portion  of  the  back  land  by 
putting  these  clinkers  on  the  rough  road, 
and  by  providing  an  access  which  would 
start  from  that  road  and  go  along  the  land, 
which  was  ultimately  actually  to  adjoin 
the  street,  if  it  ever  should  be  made.  Under 
these  circumstances,  I  do  not  think  the  re- 
spondent did  commence  to  form  and  lay  out 
a  street,  although  I  agree  that  the  case  is 
open  to  some  difficulty.  On  the  other 
point,  whether  a  building  had  been  com- 
menced to  be  erected  "  upon  either  side  of 
such  roadway  or  upon  a  site  abutting  upon 
such  roadway,''  I  think  (although  I  agree 
that  this  is  a  matter  of  some  nicety),  nrst 
of  all,  that  these  buildings  were  not  upon 
either  side  of  the  roadway,  and,  secondly, 
I  am  inclined  to  think  they  were  not 
erected  on  a  site  that  abutted  upon  that 
roadway.  It  is  true,  indeed,  that  Mr. 
Avory  has  succeeded  in  showing  that  we 
are  not  to  read  that  word  "abut"  in  a 
narrow  sense,  as  it  might  be  and  would  be 
used,  I  think  necessarily,  if  it  were  a 
matter  of  pure  conveyancing ;  and  that  we 
have  to  look  at  the  general  objects  and 
circumstances  of  the  Act  of  Parliament 
which  is  dealing  with  this  matter  before  we 
interpret  the  word  which  is  used  ;  but, 
although  that  is  so,  I  must  say  that  I 
should  not,  even  using  the  word  in  a  wider 
sense,  bo  prepared  to  say  (speaking  for 
myself)  that  where  there  is  a  site,  as  this 
one  was,  a  square  site,  marked  off  as  sho^'u 
in  the  plan,  with  a  mode  of  access  pro- 
vided on  a  different  site,— that  the  site  of 
the  building  abuts  on  the  roadway.  It  is 
quite  true  that  when  we  come  to  look  at  the 
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case  of  School  Board  for  London  v.  *S^^ 
Mary,  Islington  (1875),  1  Q.  B.  D.  72; 
40  J.  P.  310,  decided  under  s.  105  of  the 
Metropolis  Local  Management  Act,  1855, 
we  fina  that  the  words  which  are  contained 
in  that  section,  namely,  "houses  forming 
such  street,"  are  read  as  including  houses 
which  do  not  actually  adjoin  the  street ;  and 
also  in  Wakejidd  Local  Board  v.  Lee^  supra, 
decided  under  the  Public  Health  Act,  1848, 
s.  69,  which  section  contained  words  pre- 
cisely similar,  I  think,  to  those  in  s.  150  of 
the  Public  Health  Act,  1875— "premises 
fronting,  adjoining  or  abutting,"  Grove,  J., 
and  Field,  J.,  both  said  that  the  premises 
in  question  were  really  either  fronting 
or  adjoining  or  abutting  upon  the  roadway. 
But  the  reasoning  of  Cleasby,  B.,  upon  the 
word  "  abutting  "  is,  to  my  mind,  the  more 
convincing  and  the  more  accurate.  There 
was  in  that  case  merely  a  small  stream 
between  the  premises  in  question  and  the 
land  upon  which  it  was  said  to  abut,  and 
there  were  two  bridges  across.  He  said 
that,  in  his  view,  the  premises  did  not 
under  these  circumstances  abut  upon  the 
land— they  adjoined  it.  I  think  we  can 
use  the  word  "  adjoining  "  as  meaning  that 
it  would  include  such  a  case  as  that,  but 
"abutting"  I  should  have  thought  we 
could  not ;  and  I  find  there  i?  good  autho- 
rity for  the  distinction  in  the  judgment  of 
BowEN,  L.  J.,  in  the  case  of  Lightbound  v. 
Higher  Bebington  Local  Board  (1885), 
16  Q.  B.  D.  577  ;  49  J.  P.  678.  I  think, 
therefore,  if  this  question  should  arise  again 
upon  what  is  the  proper  meaning  of  the 
words  "  abutting  upon, '  there  will  be  some 
reason  for  reconsidering  past  decisions,  and 
perhaps  some  difficulty  m  arriving  at  the 
proper  interpretation  which  is  to  be  put 
upon  the  words.  I  do  not  express  a  final 
opinion  upon  any  question  that  may  arise 
as  to  the  meaning  of  those  words,  because  I 
think  that  meaning  must  generally  depend 
upon  the  circumstances  of  each  particular 
case.  I  think  that  the  appeal  should  be 
dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  W.  A.  Blax- 
land. 

Solicitors  for  the  respondent :  Collins  and 
Cook. 
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(Before   Alverstone,   L.C.J.,   Lawranck 
and  Ridley,  JJ.) 

London  County  Council  v.  King. 

London  building— Formation  and  laying 
out  of  new  street — Adapting  a  way  for 
carriage  ti*afl5c  —  Erecting  ^nnanent 
oak  fence  — Laying  foundations  of  a 
house  fifty  jrards  from  private  road — 
London  Building  Act,  1894  (67  & 
58  Vict.  c.  ccxiii.),  ss.  7,  8,  10. 

At  the  end  of  the  year  1903,  the  respondent 
bought  a  plot  of  land  adjoining  a 
private  road  laid  out  and  sewered  in 
1870,  the  soil  of  which  was  not  vested  in 
him.  On  this  jylot  he  built  a  house 
fifty  yards  from  the  private  road.  To 
facilitate  the  entrance  of  butldino 
materials  he  took  down  a  post  and  rail 
fence  along  the  front  of  the  plot,  after- 
ivards  replacing  it  by  a  permanent  oak 
^ence  pursuant  to  an  undertaking  by 
him  in  the  conveyance  of  the  plot,  by 
which  he  had  a  right  of  way  along  the 
private  road  to  his  plot.  The  private 
road  extended  about  1,200  feet  and 
afforded  access  to  some  four  or  five 
residences  Iniilt  shortly  aft&r  the  road 
was  laid  out.  In  1904  it  appeared 
from  notices  placed  in  the  vicinity  that 
land  adjoining  the  private  roaa  was 
for  sale  and  that  the  respondent  was 
erecting  or  would  erect  other  residences. 

Held,  that  the  respondent,  by  building  his 
house  and  by  erecting  a  permanent  oak 
fence  along  the  front  of  his  plot,  had 
not  commenced  to  form  and  lay  out  a 
street  within  the  meaning  of  s,  7,  w' 
to  adapt  a  way  for  carriage  traffic 
within  the  meaning  of  s,  10  of  the 
London  Building  Act,  1894. 

Case  stated  by  justices. 

On  the  30th  November,  1904,  the  respon- 
dent appeared  before  the  justices  sitting  in 
gstty  sessions  at  the  Court  House,  Rosslyn 
ill,  Hampstead,  to  answer  two  informa- 
tions under  the  London  Building  Act,  1894, 
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which  had  been  laid  against  the  respondent 
by  Thomas  Chilvers  on  behalf  of  the  appel- 
lants. The  first  of  such  informations 
charged  that  the  respondent  between  the 
18th  May  and  the  24th  June,  1904,  on 
certain  land  near  Branch  Hill  Lodge,  on 
the  west  side  of  Branch  Hill,  in  the  borough 
of  Ham{>stead,  in  the  county  of  London, 
and  within  the  Metropolitan  Police  District, 
did  unlawfully  commence  to  form  and  lay 
out  a  street  without  having  first  obtained 
the  sanction  of  the  appellants  under  the 
said  Act  contrary  to  ss.  7  and  200  (1),  (a)  of 
such  Act.  The  second  of  such  informations 
charged  that  the  respondent  did  at  the  time 
and  place  above-mentioned  unlawfully  com- 
mence to  alter  and  adapt  a  street  or  way 
for  carriage  traffic  without  having  first  ob- 
tained the  sanction  of  the  appellants  under 
the  said  Act,  contrary  to  ss.  10  and 
200  (1),  (a)  of  such  Act. 

The  said  two  informations  were  heard 
together  before  the  said  justices  on  the 
30th  November,  1904,  and  upon  such  hear- 
ing the  following  facts  were  either  proved 
in  evidence  or  admitted  by  both  parties.  A 
property  known  as  the  Branch  Hill  Lodge 
Estate,  lies  to  the  south-west  of  a  street 
known  as  Branch  Hill.  The  way  referred  to 
in  the  informations  leads  out  of  Branch  Hill 
in  a  south-west  direction  for  about  700  feet, 
and  then  turns  off  nearlv  at  a  right  angle  in 
a  south-east  direction  for  another  600  feet 
thus  almost  dividing  the  said  estate  into 
two  portions.  The  said  way  is  from  21  feet 
to  22  feet  wide  throughout  its  length.  At 
the  entrance  from  Branch  Hill  there  is  a 
carriage  gate  and  a  foot  gate  which  are  left 
open,  ana  at  the  extreme  end  there  are  also 
gates  which  afforded  the  sole  access  for 
carriages  to  the  residence  known  as  Coombe 
Edge,  after  the  road  was  made  until  1898, 
but  these  gates  have  been  little  used  since 
that  year.  On  its  inner  side,  that  is  to  say, 
next  to  the  ^rounds  of  the  mansion 
known  as  Branch  Hill  Lodge,  the  said  way 
is  bounded  for  its  entire  length  by  a  [)er- 
manent  close  oak  fence  of  the  description 
known  as  a  park  fence.  On  its  outer  side 
the  said  way  is  bounded  by  a  similar  oak 
fence  from  Branch  Hill  as  far  as  a  plot  of 

f round  adjoining  the  way  which  was 
ought  by  the  respondent  (marked  "  A  " 
on  the  plan  set  out  below).  It  is  then 
bounded  by  a  post  and  rail  fence  until 
the  plot  surrounding  Oak  Tree  House  is 
reached  (marked  **B"  on  the  said  plan); 
then  in  front  of  Oak  Tree  House  oy  an 
oak  fence  to  the  point  marked  "C  on 
the  said  plan,  and  then  for  the  rest  of  its 
length  by  a  post  and  rail  fence.    SjAlyect  to    j 
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what  is  said  as  to  the  fence  in  front  of  the 
respondent's  plot  of  land  all  these  fences 
are  in  good  order.      The  said  fences  had 


keeper's  lodge,  West  Heath  Lodge,  and  Oak 
Tree  House.  According  to  the  evidence 
given  the  traffic  upon  the  said  way  at  the 


.bAKTREl 

.  House, 


gateways  in  them.  The  said  post  and  rail 
fences  were  not  intended  for  permanent 
fences. 

The  only  houses  having  their  principal 
entrances  from  the  said  way  are  the  gate- 


present  time  consists  of  the  traffic  to  and 
from  West  Heath  Lodge,  Oak  Tree  House, 
the  gatekeeper's  lodge,  the  stables  of  ana 
back  entrance  to  Branch  Hill  Lodge  and 
occasional  traffic  to  and  from  Coombe  Edge. 
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The  said  way  was  laid  out  as  a  private  road 
in  or  about  the  ^rear  1870,  and  a  line  of 
sewer  communicating  with  the  public  sewer 
in  Branch  Hill  was  laid  in  and  along  the 
said  way  with  the  consent  of  the  parish 
authorities.  The  said  road  was  then  made 
in  the  usual  way  for  such  a  road  by 
levelling  the  ground  where  necessary, 
putting  down  a  layer  of  hard  rubbish  and 
then  a  layer  of  gravel  on  the  top  of  such 
rubbish,  and  then  rolling  it  in  by  a  horse- 
roller.  It  was  made  for  the  purpose  of 
foot,  horse,  and  carriage  traffic  and  has 
been  so  used  in  fact  ever  since  for  the 
traffic  above  described.  The  road  as  so 
made  up  is  sufficient  to  carry  the  traffic  for 
which  it  is  used,  including  that  of  carriages 
and  tradesmen's  carts  coming  to  and  from 
the  said  residences,  but  would  reouire  some 
amount  of  repair  after  being  usea  for  cart- 
age of  heavy  building  materials.  The  gate- 
keeper's lodge.  West  Heath  Lodge,  Oak 
Tree  House,  and  Coombe  Edge,  were  all 
built  shortly  after  the  making  of  the  said 
road,  and  drains  were  connected  from  the 
last  three  and  from  Branch  Hill  Lodge 
to  the  above-mentioned  sewer.  Of  the 
said  residences  the  last  one  erected  was 
Coombe  Edge,  and  it  was  finished  in  the 
year  1873.  The  oak  fence  on  the  inner  side 
was  put  up  when  the  road  was  first  laid  out. 
The  portions  of  oak  fence  in  front  of  the 
residences  on  the  outer  side  were  put  up  as 
those  residences  were  completed  m  substi- 
tution for  or  in  continuation  of  the  post  and 
rail  fence.  The  owner  of  the  Branch  Hill 
Lodge  Estate  who  caused  the  road  to  be  made 
did  not  intend  to  dedicate  the  said  road  to  the 
public  but  to  keep  it  as  a  private  road.  The 
traffic  on  the  said  road  was  such  as  would 
ordinarily  pass  to  and  from  residences 
situated  as  the  said  residences  were  and  in 
a  ciil'de-sac.  There  was  a  rough  pathway 
along  the  inner  side  of  the  said  road  from 
the  entrance  as  far  as  the  stables  of  Branch 
Hill  Lodge  but  no  other  pathway.  There 
was  no  evidence  that  the  said  way  was 
lighted.  The  soil  of  the  said  way  is  vested 
in  the  trustees  of  the  will  of  the  late 
Mr.  Basil  Woodd  Smith,  the  owner  of 
Branch  Hill  Lodge  who  died  in  the  year 
1901.  In  1902  the  Branch  Hill  Park  Estate 
was  put  up  for  sale  in  lots,  but  none  of  it 
was  tnen  sold.  A  copy  of  the  conditions  of 
sale  was  put  in  evidence  and  the  justices 
initialled  it  so  that  it  could  be  referred  to  if 
necessary. 

At  the  end  of  the  year  1903,  the  respondent 

bought  from  the  said  trustees  a  plot  of  laud 

adjoining  the  said  way,  and  sucn  plot  was 

conveyed  to  him  on  the  4th  March,  1904.    By 
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the  conveyance  a  right  of  way  with  or  with- 
out horses,  carts,  and  carriages  at  all  times 
thereafter  in  common  with  others  having 
similar  rights  over  and  along  the  said  road 
(in  the  conveyance  called  "the  private 
road  ")  was  ^nted  to  him,  he  undertaking 
to  comply  with  the  building  stipulations  set 
out  in  the  Schedule  thereto,  which  included 
an  undertaking  to  contribute  to  the  main- 
tenance and  repair  of  the  said  road,  and  to 
erect  a  permanent  oak  park  paling  or  a 
sufficient  hedge  or  fence  on  the  side  of  the 
premises  abutting  on  the  said  private  road. 
A  copy  of  the  said  conveyance  was  initialled 
by  the  justices  so  that  it  could  be  referred 
to  if  necessary.  Between  the  dates  laid  in 
the  informations,  the  respondent  formed  the 
foundations  of,  and  he  afterwards  erected 
a  house  upon,  his  said  plot  (A)  in  the 
position  shown  on  the  said  plan.  For 
the  purpose  of  more  easily  bringing  build- 
ing materials  on  to  his  said  plot,  ne  took 
down  the  post  and  rail  fence  along  the 
front  of  the  said  plot,  and  he  afterwards 
replaced  or  was  about  to  replace  it  b^  a 
permanent  oak  fence  in  the  same  position 
pursuant  to  his  undertaking  aforesaid.  The 
said  house  stands  back  about  fifty  feet  from 
the  said  way  and  may  become  one  of  three 
or  more  houses  to  be  erected  in  like  position 
along  the  said  road  and  in  that  sense  beside 
the  said  way.  In  April,  1904,  and  afterwards 
there  was  exhibited  on  the  land  adjoining 
the  respondent's  said  plot  on  the  soum-west 
a  notice  in  the  following  terms :  "  This 
valuable  freehold  building  land  of  about  1^ 
acres  with  access  to  private  road  will  be 
submitted  to  auction  next  spring,  unless 
disposed  of  privately  in  the  meantime  by 
Brodie  Timbs  &  Co.  auctioneers  and  sur- 
veyors    opposite    Finchley   Road    (Metro- 

golitan)  station  Hampstead  or  22  Basinghall 
treet,  E.C.,  of  whom  all  particulars  may  be 
obtained  or  of  Messrs.  Burford  and  Sons, 
Norway  House,  Hampstead."  At  the  same 
time  there  was  also  exnibited  in  the  grounds 
of  West  Heath  Lodge  so  as  to  face  Branch 
H  ill  a  notice  as  follows :  "  West  Heath  Lodge 
— For  particulars  of  the  above-mentioned 
and  of  the  residences  being  erected  in  this 
private  park  by  Mr.  C.  B.  King,  Heath 
Street,  Hampstead,  apply"  and  then 
followed  a  list  of  names  and  addresses.  It 
is  not  unlikely  that  before  long  other 
houses  will  be  built  on  the  said  estate  and 
that  in  twenty  or  thirty  years  it  may 
perhaps  be  covered. 

In  May  1904  the  surface  of  the  said  way 
was  in  a  rough  state  and  the  outer  part  of 
the  said  waynad  also  been  cut  up  oy  the 
traffic   coming    to   the   respondent's   said    ^T^ 
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building.  There  were  blackberry  and  other 
bushes  growing  in  places  at  the  sides  of  the 
said  way  between  Oak  Tree  House  and  its 
south-eastern  end.  No  sanction  was  given 
by  the  appellants  in  respect  of  the  said  way 
either  under  s.  7  of  the  London  Building 
Act,  1894,  or  under  s.  10  thereof. 

On  the  first  information  the  appellants 
contended  that  the  said  road  was  a  private 
drive  forming  the  approach  to  four  or  five 

Cicular  residences,  and  that  as  the  Branch 
Lodge  Estate  was  built  upon  the  said 
way  would  come  to  be  used  for  the  general 
traffic  passing  to  and  from  the  buildings 
situate  along  the  sides  thereof  aad  would 
become  a  street,  and  that  the  respondent  by 
building  his  said  house  and  erecting  a  per- 
manent oak  fence  along  the  front  of  his 
said  plot  had  commenced  to  form  and  lay 
out  tne  said  way  as  a  street  They  relied 
uiK)n  the  case  of  Armstrong  v.  London 
County  Council,  [1900]  1  Q.  B.  416; 
64  J.  P.  197. 

The  respondent  contended  that  the  said 
way  had  li^en  laid  out  for  carriage  traffic  in 
or  soon  after  the  year  1870,  and  had  been  a 
street  since  that  time,  and  further  that  the 
respondent  had  done  nothing  to  the  said 
way  but  had  merely  built  a  house  upon  a 
plot  of  land,  sold  to  him  by  the  said 
trustees.  He  relied  upon  the  case  of  London 
County  Cov/ncil  v.  iHxon,  [1899]  1  Q.  B. 
496 ;  63  J.  P.  390. 

On  the  facts  above  stated  the  justices 
found  as  a  fact  that  the  respondent  bought 
his  said  plot  for  the  purpose  of  building  a 
house  or  nouses  thereon  and  had  not  bought 
his  said  plot  or  built  his  said  house  for  any 
purpose  of  forming  or  laying  out  the  said 
way  save  in  so  far,  if  at  all,  as  such  a  pur- 
pose ought  to  be  implied  from  the  facts 
above  stated  by  virtue  of  s.  8  of  the  above- 
mentioned  Act.  The  justices  also  found 
that  the  said  road  was  formed  and  laid  out 
as  a  street  and  was  adapted  for  carriage 
traffic  in  or  about  the  year  1870  and  that  the 
respondent  had  therefore  not  commenced  to 
form  or  lay  out  the  same  as  a  street.  They 
accordingly  dismissed  the  said  first  infor- 
mation subject  to  this  case. 

On  the  second  information  the  appellants 
contended  that  the  said  way  or  road  was  a 
"  way  "  within  s.  5.  (2)  of  the  said  Act  and 
that  the  respondent  by  building  his  said 
house  and  erecting  a  pnermanent  oak  fence 
along  the  front  of  his  said  plot  and  bringing 
further  traffic  to  the  said  way  had  com- 
menced to  alter  and  adapt  the  said  way 
for  traffic. 

The  respondent  contended  that  the  said 
way  had  been  adapted  for  carriage  traffic 
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in  or  soon  after  the  year  1870  and  further 
that  he  had  done  nothing  to  the  said  way 
but  had  merely  built  a  house  upon  a  plot  of 
land  sold  to  him  by  the  said  trustees. 

On  the  facts  above  stat^  the  justices 
found  as  a  fact  that  the  respondent  bought 
his  said  plot  for  the  purpose  of  building  a 
house  or  nouses  thereon  and  had  not  bought 
his  said  plot  or  built  his  said  house  for  any 
purpose  of  altering  or  adapting  the  said  way 
save  in  so  far,  if  at  all,  as  such  a  purpose 
ought  to  be  implied  from  the  facts  above 
stated  by  virtue  of  s.  10  of  the  said  Act. 
and  that  the  respondent  had  not  commenced 
to  alter  or  adapt  the  said  way  for  carriage 
traffic  and  that  the  said  road  had  been 
adapted  for  carriage  traffic  in  or  about  the 
year  1870,  and  they  accordingly  dismissed 
the  said  second  information  subject  to  this 
case. 

The  questions  of  law  for  the  opinion  of 
the  court  were  whether  upon  the  facts 
stated  the  justices  were  right  in  dismissing 
the  two  informations. 

By  s.  5  (1)  of  the  London  Building  Act 
1894  :  "The  expression  *  street'  means  ana 
includes :  Any  highway  and  any  road, 
bridge,  lane,  mews,  footway,  square,  court, 
alley,  passage,  whether  a  thoroughfare  or 
not,  and  a  part  of  any  such  highway,  road, 
bridge,  lane,  mews,  footway,  square,  court, 
alley,  or  passage." 

By  s.  5  (2):  "The  expression  *way' 
includes  any  public  roadway  or  footpath, 
not  being  a  street  and  any  private  roadway 
or  footpath  which  it  is  proposed  to  convert 
into  a  highway,  or  to  form,  lay  out,  or  adapt 
as  a  street." 

By  8.  7  :  "  Before  any  person  commences 
to  form  or  lay  out  any  street,  whether 
intended  to  be  used  for  carriage  traffic  or 
for  foot  traffic  only,  such  person  shall  make 
an  application  in  writing  to  the  council  for 
their  sanction  to  the  formation  or  laying 
out  of  such  street  .  .  .  And  no  person 
shall  commence  to  form  or  lay  out  any 
street,  for  carriage  traffic  or  for  foot  traffic 
without  having  obtained  the  sanction  of  the 
council." 

By  s.  8  :  "  For  the  purposes  of  this  part  of 
the  Act,  a  person  shall  be  deemed  to  com- 
mence to  form  or  lay  out  a  street  if  he  erect 
a  fence  or  other  boundary  or  lay  down  lines 
of  kerbing,  or  level  the  surface  of  the 
ground,  so  as  to  define  the  course  or  direc- 
tion of  a  street ;  or  if  he  form  the  founda- 
tions of  a  house  in  such  manner  and  in 
such  position  as  that  such  house  will  or  may 
become  one  of  three  or  more  houses  abut- 
ting on  or  erected  beside  land  on  which  a 
street  is  intended  to  be  or  may  be  thereafter     T 
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laid  out  or  formed.  Provided  that  no 
person  shall  be  deemed  to  commence  to 
form  or  lay  out  a  street,  if  he  do  any  of  the 
acts  in  this  section  mentioned  for  some  pur- 
pose other  than  that  of  forming  or  laying 
out  a  street." 

By  s.  10  (1) :  "  Before  any  person  com- 
mences :  (a)  To  adapt  for  carriage  traffic 
any  street  or  way  not  previously  so  adapted, 
or  to  use  or  permit  to  be  used  for  carriage 
traffic  any  street  or  way  not  previously  so 
adapted  •  (b)  to  adapt  as  a  street  for  foot 
traffic  only  or  as  a  public  footway  any  way 
not  previously  so  adapted ;  such  person 
shall  make  an  application  in  writing  to  the 
council  for  their  sanction  thereto  .  .  ." 

By  8.  200  (1)  "...  Every  person  who— 
(a)  commences  to  form  or  lay  out,  alter  or 
adapt  any  street  or  way  without  having 
first  obtained  the  sanction  of  the  councU 
under  this  Act,  or  otherwise  than  in  accord- 
ance with  the  conditions  (if  any)  pre- 
scribed by  the  council  in  giving  their  sanc- 
tion or  by  the  tribunal  of  appeal,  as  the 
case  may  be  .  .  .  shall  be  liable  to  a  penalty 
not  exceeding  ten  pounds  for  every  such 
oflfence,  and  to  a  daily  penalty  not  exceed- 
ing forty  shillings." 

Baldy  {Avory^  K.C.,  was  with  him),  for 
the  appellants.— The  respondent  has  com- 
menced to  form  and  lay  out  a  street  within 
the  meaning  of  s.  7  of  the  London  Build- 
ing Act,  1894,  for  (1)  he  has  erected  a 
fence  or  other  boundary  (see  s.  8)  so  as  to 
define  the  course  or  direction  of  a  street, 
and  (2)  he  has  formed  the  foundations  of  a 
house  in  such  manner  and  in  such  position 
that  such  house  will  or  may  become  one  of 
three  or  more  houses  abutting  on  or  erected 
beside  land  on  which  a  street  is  intended  to 
be  or  may  be  thereafter  laid  out  or  formed 
(see  s.  8).  [Alverstone,  L.C.J.— This 
house  was  fifty  yards  back  from  the  private 
road.]  The  words  in  s.  8  are  "abutting 
on  or  erected  beside."  "Abutting  on" 
means  "  contiguous  "  ;  the  word  "  beside  " 
means  "  near,"  but  not  contiguous.  If  the 
respondent's  contention  is  upheld,  this  road 
may  become  a  street  crowaed  with  houses 
on  each  side  without  the  sanction  of  the 
London  County  Council.  See  the  defini- 
tion of  a  "street"  in  s.  5  (1)  of  the  Act,  and 
Arrtiatrong  v.  London  County  Council, 
[1900]  1  Q.  B.  416  ;  64  J.  P.  19?:  Further, 
the  respondent  has  commenced  to  alter  and 
adapt  this  way  for  carriage  traffic  within 
the  meaning  of  s.  10  of  the  Act 

W.  Wills,  for  the  respondent,  was  not 
called  upon  to  argue. 
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Alveestone,  L.C. J.  —  Everything  that 
could  have  been  put  in  favour  of  the 
appellants'  contention  has  been  urged  and 
pressed  upon  us  by  Mr.  Daldy,  but  when 
we  come  to  look  at  and  consider  what  the 
facts  are  in  this  case  it  is  quite  impossible 
to  entertain  his  argument.  Mr.  Daldy 
agrees  that  the  test  is  the  commencing  to 
form  or  lay  out  a  street  or  way  for  carriage 
traffic.  Now,  if  we  look  at  the  actual  act 
done,  that  has  been  done  years  ago  when 
the  way  was  laid  out  for  carriage  traffic  in 
the  sense  of  allowing  traffic  to  go  along  it. 
This  way  was  a  private  road,  some  twenty- 
one  feet  wide,  along  which  people  went, 
having  come  in  at  the  gates,  until  they 
came  to  these  two  or  three  houses.  It  is  a 
private  road,  and  has  been  maintained  as  a 
private  road  up  to  the  present  time,  and  all 
that  the  respondent  has  done  to  the  fence 
has  been  in  fulfilment  of  his  covenant  to 
contribute  to  the  maintenance  of  the  fence 
alongside  a  private  road.  It  is  not  suggested 
that  he  has  done  any  act  inconsistent  with 
the  keeping  up  of  a  road  as  a  private  road, 
and  the  putting  up  of  the  fence  alongside 
that  private  road.  Therefore,  on  the  ques- 
tion of  the  actual  laying  out,  or  of  the 
actual  acts  done,  I  do  not  think  it  can 
be  seriously  suggested  that  there  is  any 
evidence  of  the  respondent  having  laid  out 
a  street  or  laid  out  the  way  as  a  street 
There  is  nothing  in  the  Act  prohibiting 
private  ways,  and  nothing  depriving  the 
owners  of  their  rights.  One  Knows  per- 
fectly well  that  the  conseauences  would 
have  been  very  serious  if  tne  respondent 
had  purported  to  lay  out  this  way  as  a 
street.  Then  Mr.  Daldy  very  naturally 
falls  back  on  the  findinff  of  the  justices :  "  On 
the  facts  above  stated  we  found  as  a  fact 
that  the  respondent  bought  his  said  plot  for 
the  purpose  of  building  a  house  or  houses 
thereon,  and  had  not  bought  his  said  plot 
or  built  his  said  house  for  any  purpose  of 
forming  or  laying  out  the  said  way  save  in 
so  far,  if  at  all,  as  such  a  purpose  ought  to 
be  implied  from  the  facts  above  stated  by 
virtue  of  s.  8  of  the  above-mentioned  Act 
Those  words  to  which  the  justices  refer  are  : 
"  If  he  form  the  foundations  of  a  house  in 
such  manner  and  in  such  position  that  such 
house  will  or  may  become  one  of  three  or 
more  houses  abutting  on  or  erected  beside 
land  on  which  a  street  is  intended  to  be  or 
may  be  thereafter  laid  out  or  formed." 
Mr.  Baldv  says  first  that  by  putting  back  the 
fence  he  has  erected  the  fence  so  as  to  define 
the  course  of  the  erection  of  the  street: 
but  that  seems  to  b^  the  question.  Of  ^ 
course  the  respondent  has  erected  the  fence  tO  I P 
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and  that  is  found;  he  has  erected  the 
fence  because  he  has  fenced  the  whole  of 
the  private  road  in  front  of  his  premises. 
How  it  can  be  seriously  contended  that 
puttinff  back  the  fence  on  an  old  private 
road  of  twenty-one  feet  which  could  not  be 
a  street  is  forming  "  the  course  or  direction 
of  a  street,"  passes  my  comprehension. 
Therefore  the  erection  of  the  fence  was  not 
an  act  from  which  we  could  possibly  draw 
the  conclusion  that  he  was  forming  or  de- 
fining the  course  or  direction  of  a  street. 
Then  with  regard  to  the  foundations  of 
the  house  it  is  found  in  the  case  that  the 
house  is  fifty  feet  back  from  the  fence. 
Therefore  it  cannot  be  said  to  have  any 
relation  to  the  width  of  the  street,  the 
building  line  of  the  street,  or  to  any  of  the 
things  which  the  London  County  CouncU 
may  control.  But  in  addition  to  that  there 
is  nothing  which  takes  away  from  a  man 
his  right  to  build  a  house  on  a  plot  of 
ground  to  which  the  only  access  wifi  be  a 
private  road  so  far  as  he  knows,  and  which 
private  road  he  is  bound  to  contribute  to 
the  cost  of  making  up.  It  is  suggested  that 
the  exercise  of  such  a  right  is  to  be  read 
as  a  matter  of  law  as  the  laying  out  or 
formation  of  a  street  within  the  meaning  of 
s.  8.  Now  it  seems  to  me  that  no  such 
conclusion  can  be  drawn  in  this  case ;  and 
whilst  I  do  not  intend  to  decide  here  to- 
day what  are  the  limits  as  to  when  a  house 
"  may  become  one  of  three  or  more  houses 
abutting  on  or  erected  beside  land  on  which 
a  street  is  intended  to  be  "  laid  out,  or  when, 
in  my  judgment,  it  becomes  an  erection 
beside  such  way,  I  consider  "  beside "  must 
have  some  relation  to  "street,"  and  with 
things  which  the  London  County  Council 
can  control  and  order  in  respect  of  streets. 
In  my  opinion  it  would  be  an  abuse  of 
language  to  say  that  a  house  built  fifty 
feet  back  from  a  private  road,  if  itself 
rightfully  built  as  far  as  the  general  law 
is  concerned,  may  become  one  of  two,  three, 
or  more  houses  abutting  on,  or  erected  be- 
side, land  on  which  a  street  may  be  formed, 
within  the  meaning  of  s.  8.  In  my  opinion 
the  justices'  decision  was  right,  and  the 
appeal  therefore  must  be  dismissed.  And 
the  order  will  be  the  same  on  the  second 
case. 

Lawrance,  J.— I  agree. 

RiDLBY,  J.— I  agree. 

Ajypeal  dismissed. 

Solicitor  for  the  appellants :  W.  A.  Blax- 
land. 

Solicitor  for  the  respondent :  E.  H.  B. 
Squire. 
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Atigust  4,  1905. 

(Before  Alverstone,  L.C. J.,  Lawrance 
and  Ridley,  J  J.) 

London  County  Council  v,  Schewzik. 

Metropolis  —  London  building  —  Shelter, 
hung  by  stay-rods,  and  secured  by  bolts 
to  wall,  beyond  general  line  of  build- 
ings —  "  Structure  "  —  "  Projection  "— 
London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  ss.  22,  73  (8),  164. 

A  shelter  was  hung  from  the  front  toall  of 
a  building  in  London  by  two  stay- 
rods^  and  secured  to  the  wall  at  the 
bottom  by  six  bolts.  The  shelter  con- 
sisted of  an  iron  frameioork  filed  in 
on  the  front  and  sides  with  leaded 
glasSf  and  covered  over  on  the  top  with 
zinc.  There  were  letters  on  the  glass 
made  msible  at  night  by  lights  arranged 
within  the  shelter.  The  shelter  ex- 
tended beyond  the  general  line  of  build- 
ings in  the  street^  and  had  been  erected 
without  the  consent  of  the  London 
County  Council. 

Held,  that  the  shelter  was  not  a  ^^  structure  ^ 
unthin  the  vieaning  of  s.  22,  and  not  a 
^^ projection"  within  the  meaning  of 
s.  73  (8)  of  the  London  Building  Acty 
1894. 

London  County  Council  v.  Illuminated 
Advertisements  Co.,  [1904]  2  K.  B.  886 ; 
^S  J.  P.  ^b,  followed. 

Hull  V.  London  County  Council,  [1901] 
1  K.  B.  580 ;  66  /  P.  309,  observed 
upon,  but  followed. 

Case  stated  by  a  metropolitan'police  court 
magistrate. 

On  the  2nd  June,  1904,  the  respondent 
appeared  before  the  learned  magistrate  at 
Worshij)  Street  Police  Court  to  answer  two 
several  informations  which  had  been  laid 
against  him  by  Thomas  Chilvers  on  behalf 
of  the  London  County  Council.  The  first  of 
such  informations  charged  that  the  respon- 
dent, on  or  about  the  21st  December,  1903,  at 
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No.  86a,  Brick  Lane,  in  the  metropolitan 
borough  of  Stepney  and  within  the  metro- 
politan police  district,  did  unlawfully  erect 
a  structure  in  contravention  of  Part  3  of 
the  London  Building  Act,  1894  (57  <k 
58  Vict.  c.  ccxiii.),  to  wit,  erect  a  structure 
beyond  the  general  line  of  buildings  of  a 
street  called  Brick  L^ne  aforesaid  without 
the  consent  in  writing  of  the  appellants, 
whereby  the  respondent  became  liable  to 
the  penalty  prescribed  by  s.  200  (3)  of  the 
said  Act,  as  amended  by  the  London  Build- 
ing Act,  1894  (Amendment)  Act,  1898  (61  & 
62  Vict.  c.  cxxxvii.),  and  to  have  an  order 
made  against  him  to  *  demolish  the  said 
structure.  The  second  information  charged 
that  the  respondent,  at  the  time  and  place 
above  mentioned,  did  unlawfully  extend 
from  a  building  a  projection  beyond  the 
general  line  of  buildings  in  the  street  afore- 
said without  the  permission  of  the  appel- 
lants, contraiy  to  s.  73  (8)  of  the  London 
Building  Act,  1894. 

The  said  two  informations  were  heard 
together,  and  at  such  hearing  the  following 
facts  were  either  proved  before  the  learned 
magistrate  or  admitted  by  both  parties : 
The  respondent  is  the  proprietor  of  the 
premises  situate  at  86a,  Brick  Lane  afore- 
said, and  known  as  the  Kussian  Vapour 
Baths,  and  he  had  caused  to  be  placed  over 
the  doorway  leading  to  the  said  baths  the 
thing  complained  of,  which  is  hereinafter 
referred  to  as  the  alleged  structure  or  pro- 
jection. The  said  alleged  structure  or 
projection  consisted  of  an  iron  framework 
filled  in  on  the  front  and  sides  with  leaded 
glass,  and  covered  over  on  the  top  with 
zinc,  and  was  about  ten  feet  six  inches 
long,  about  five  feet  six  inches  high  from 
the  bottom  to  the  top  of  the  gable,  and 
came  forward  about  four  feet  nine  inches 
from  the  front  wall  of  the  building,  the 
bottom  being  about  eleven  feet  above  the 
pavement.  There  were  letters  on  the  glass 
of  the  said  alleged  structure  or  projection 
forming  on  the  front  the  words  "The 
Russian  Vapour  Baths,"  and  on  the  side 
"  Vapour  Baths,"  indicating  the  position  of 
the  said  baths,  and  these  were  made  visible 
at  night  by  means  of  about  twenty  electric 
lights  arranged  inside.  The  said  alleged 
structure  or  projection  was  beyond  the 
general  line  of  buildings  as  defined  by  the 
superintending  architect,  and  was  erected 
without  the  consent  in  writing  of  the  appel- 
lants. The  .said  alleged  structure  or  pro- 
jection was  fixed  to  the  front  wall  of  the 
said  building  by  means  of  six  bolts  at  the 
bottom  and  two  stay-rods  at  the  top,  which 
latter  went  right  through  the  said  wall.  A 
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photograph  of  the  said  alleged  structure  or 
projection  was  annexed  to  the  case. 
■  The  appellants  contended  that  the  respon- 
dent had  erected  and  brought  forward  a 
structure  in  contravention  of  the  provisions 
of  Part  III.  of  the  London  Building  Act, 
1894,  and  that  he  had  also  extended  a  pro- 
jection from  the  said  building  in  contra- 
vention of  s.  73  (8)  of  the  said  Act,  and  they 
relied  upon  the  cases  of  Cohurg  Hotel  v. 
London  County  Council  (1899),  63  J.  P, 
805;  81  L.  T.  450,  and  London  County 
Council  V.  Illuminated  Advertisements  Co., 
f  1904]  2  K.  B.  886  ;  68  J.  P.  445. 

The  respondent  contended  that  the  said 
alleged  structure  or  projection  was  neither 
a  structure  nor  a  projection  within  the 
meaning  of  the  sections  above  referred  to. 
He  relied  upon  the  cases  of  BtUl  v.  London 
County  Council,  [1901]  1  K.  B.  580 ;  65  J.  P. 
309,  and  London  County  Council  v.  Illumi- 
nated Advertisements  (Jo,,  supra,  and  re- 
ferred to  s.  164  (1)  of  the  London  Building 
Act,  1894. 

Upon  the  above  facts  the  learned  magis- 
trate came  to  the  conclusion  that  the  said 
alleged  structure  or  projection  was  not  a 
structure  within  the  meaning  of  Part  III. 
of  the  London  Building  Act,  1894,  nor  was 
it  ejusdem  generis  with  any  of  the  matters 
or  things  described  or  referred  to  in 
Part  III.,  nor  was  it  a  projection  within  the 
meaning  of  s.  73  (8)  of  the  said  Act,  nor 
emsdem  generis  with  any  of  the  matters  or 
things  described  or  referred  to  in  any  part 
of  that  section.  The  learned  magistrate 
was  further  of  opinion  that  there  was  no 
necessity  to  strain  the  wording  of  the  sec- 
tions above  referred  to,  inasmuch  as  there 
was  a  provision  in  the  said  Act  for  dealing 
with  cases  of  this  kind,  it  being  provided 
bjr  Part  XIV.,  s.  164  (1),  that  the  council 
might  make  byelaws  with  respect  to  {inter 
cdia)  "the  regulation  of  lamps,  signs,  or 
other  structures  overhanging  the  public 
way." 

The  learned  magistrate  dismissed  both 
the  said  informations  on  the  ground,  as  to 
the  first,  that  the  case  was  not  distinguish- 
able from  London  County  Council  v. 
Illuminated  Advertisements  Co.,  supra, 
and,  as  to  the  second,  that  it  was  not  distin- 
guishable from  Hull  v.  London  County 
Council,  supra. 

The  question  was  whether  the  learned 
magistrate  was  right  in  his  decision  in  law 
or  not. 

By  s.  22  (1)  of  the  London  Building  Act, 
1894 :  **  No  building  or  structure  shall 
without  the  consent  of  the  council  be 
erected  beyond  the  general  line  of  buildings.  QJp 
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in  any  street  or  part  of  a  street,  place,  or 
row  of  houses  in  which  the  same  is  situate 
in  case  the  distance  of  such  line  of  build- 
ings from  the  highway  does  not  exceed 
fifty  feet  or  within  iifty  feet  of  the  highway 
when  the  distance  of  the  line  of  buildings 
therefrom  amounts  to  or  exceeds  fifty  feet 
notwithstanding  there  being  gardens  or 
vacant  spaces  between  the  line  of  buildings 
and  the  highway  .  .  ." 

By  s.  73  (8)  of  the  London  Building  Act, 
1894  :  "  Except  in  so  far  as  is  permitted  by 
this  section  in  the  case  of  shop  fronts  and 
projecting  windows  and  with  the  exception 
of  water  pipes  and  their  appurtenances 
copings  strm^  courses  cornices  facisM 
window  dressings  and  other  like  archi- 
tectural decorations  no  projection  from  any 
building  shall  extend  beyond  the  general 
line  of  buildings  in  any  street  except  with 
the  permission  of  the  council  after  con- 
sulting the  local  authority." 

By  s.  164  (1)  of  the  London  Building  Act, 
1894:  "Subject  to  the  provisions  of  this 
Act  the  councU  may  make  such  byelaws 
not  repugnant  or  contrary  to  the  provisions 
of  this  Act  as  they  may  think  expedient 
for  the  better  carryinij  into  eflTect  the 
objects  and  powers  of  this  Act  with  respect 
to  the  following  matters  (that  is  to  say) : 
.  .  .  The  regulation  of  lamps  signs  or  other 
structures  overhan^ng  the  public  way  not 
being  within  the  city  :  Provided  that  any 
such  byelaws  as  to.  the  regulation  of  lamps 
signs  and  other  overhanging  structures 
shall  be  administered  by  the  local  autho- 
rity. .  .  ." 

Awyry,  K.C.  {DcUdy  with  him),  for  the 
appellants.  —  This  shelter  was  a  "struc- 
ture" within  the  meaning  of  s.  22  of  the 
London  Building  Act,  1894,  Coburg  Hotel  v. 
LoTidcm  County  Council,  supra.  The  learned 
magistrate  was  of  opinion  that  he  was 
bound  by  the  decision  in  London  County 
Council  v.  Illuminated  Advertisements 
Co.,  supra,  to  hold  that  the  shelter  was 
not  a  "structure."  But  the  decision  in 
that  case  was  merely  that  the  court  would 
not  interfere  with  the  finding  of  fact  by  the 
learned  magistrate.  This  shelter  was  also  a 
"projection"  within  the  meaning  of  s.  73 (8) 
ot  the  London  Building  Act,  1894.  The 
learned  ma^strate  held  that  it  was  not  such 
a  "projection"  on  the  authority  of  the 
decision  in  Hull  v.  London  County  Council, 
sufyra,  to  the  effect  that  a  projection  to  be 
within  8. 73  (8)  must  form  part  of  the  build- 
ing from  which  it  projects.  I  submit  that 
that  decision  was  wrong,  and  ought  not  to 
be  followed.  That  case  was  discussed  and 
disapproved  of  in  London  County  Council  v. 


69  J.  P.  409. 

Illuminated    Advertisements    Co.,    supra. 
Provision  is  made  as  to  projections  forming 
part  of  the  buildings  from  which  they  pro- 
ject in  other  sub-sections  of  s.  73.      See 
sub-s.  ^3)  as  to  shop  fronts  and  cornices; 
sub-s.  (5)  as  to  bay  windows  and  turrets. 
But  that  the  word  "projection"  in  sub-s. (8) 
includes  projections  which  do  not  form  part 
of  the  building  is  clear  from  the  excepted 
projections  in  that  sub-section,  which  in- 
clude water  pipes  and  their  appurtenances 
and  architectural  decorations.     The  word 
"  architectural "  can  only  mean  ornamental. 
It  appears  to  have  been  assumed  in  the 
judgments    in    Coburg   Hotel   y.    London 
County  Council,  supra,  that  the  iron  shelter 
in  that  case — ^similar  to  the  one  now  in 
question — was  not  only  a  "structure,"  but 
also  a  "  projection  "  within  the  meaning  of 
8.  73  (8).    ft  is  true  that  a  projection  to  be 
within  that  sub-section  must  be  permanent. 
A  hand  thrust  from  a  window  would  not  be 
a  "  projection."    But  this  was  a  permanent 
projection,  bolted  to  the  wall  and  hung  on 
two  stay  rods.     If  it  is  necessary  to  dis- 
tinguish this  case  from  Hull  v.  London 
County    Council,    supra,  in    that   case   a 
space  of  six  inches  intervened  between  the 
back  of  the  case  and  the  wall,  and  the  case 
only  projected  sixteen  inches  beyond  the 
external  wall  of  the  premises,  and  not  at  all 
over  the  highway.    In  this  case  the  shelter 
adjoined  the  wall  and  extended  over  the 
highway.    Even  if  the  byelaws  made  under 
8.  164  of  the  Act  apply  to  this  shelter,  the 
council's  power  is  only  one  of  regulation, 
and  not  of  prohibition,  such  as  is  afforded 
by  s.  73  (8).    The  whole  object  of  both  s.  22 
and  of  s.  73  (8)  is  to  protect  the  general 
line  of  buildings.    I  therefore  ask  the  court 
to  say  that  the  learned  magistrate  was  not 
bound  to  hold  that  this  shelter  was  neither 
a  "structure"  nor  a  "projection"  on  the 
authority  of  London  County   Council    v. 
Illuminated  Advertisements  Co.,  supra,  and 
of  Hull  V.  London  County  Council,  supra, 

Danckwerts,  K.C.  {J,  R,  Randolph  with 
him),  for  the  respondent.— This  snelter  is 
not  a  building  or  a  structure  or  a  projection 
within  the  meaning  of  ss.  22  and  73  (8)  of 
the  London  Building  Act,  1894,  but  it  is  a 
sign,  for  the  regulation  of  which  byelaws 
may  be  made  under  s.  164  of  the  Act.  If 
lamps  or  signs  were  "  structures "  or  "  pro- 
jections," the  power  under  s.  164  is  unneces- 
sary, and  would  not  have  been  inserted  in 
the  Act.  The  shelter  is  not  a  building  or 
structure  within  the  meaning  of  s.  22, 
London  County  Council  v.  Ilhiminated 
Advertisements  Co.,  sujyra.  The  case  of 
Coburg  Hotel  v.  London  County  Council^ 
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mpra^  ib  not  in  point,  for  the  iron  and  glass 
shelter  in  that  case  was  dovetailed  into  the 
porch,  and  was  not  a  mere  "excrescence," as 
was  the  advertisement  case  in  London 
County  Council  v.  Illuminated  Advertise- 
ments  Co.,  tupra^  and  this  shelter.  Part  III. 
of  the  Act  which  includes  s.  22.  is  h^^led 
"  Lines  of  oailding  frontage."  This  shelter 
was  not  building  frontage  ;  it  was  not  fitted 
into  the  wall ;  it  was  merelv  alongside  the 
wall  and  secured  in  position  by  the  stay  rods 
and  bolts.  Further,  this  shelter  is  not  a 
"projection  "  within  the  meaning  of  s.  73  (8) 
of  the  Act.  Part  VI.  of  the  Act,  which 
includes  s.  73  (8),  is  headed  "Construction 
of  buildings."  The  "headings"  of  an  Act 
which  is  divided  into  Parts  are  to  be  referred 
to  in  order  to  determine  the  sense  of  any 
doubtful  expression  in  a  section  ranged 
under  any  particular  heading.  See  Lord 
Cairns  in  Lang  v.  Kerr^  Andernon  <fe  Co, 
(1878),  3  App.  Cas.,  at  p.  536.  The  point  is 
concluded  by  the  considered  decision  in 
Hull  v.  London  County  Council,  Bupra^ 
that  a  projection,  to  be  within  s.  73  (8), 
must  form  part  of  the  building  from  whicn 
it  projects.  Section  73  is  deahng  with  parts 
of  the  building  throughout  its  clauses,  as  it 
should  do,  being  a  section  on  the  construc- 
tion of  buildings.  This  case  cannot  be  dis- 
tinguished from  the  Hull  Case  on  the 
ground  that  the  facts  in  the  two  cases  are 
not  exactly  identical.  The  principle  laid 
down  in  the  Hidl  Case  is  applicable  here. 
[Ridley,  J.— How  do  you  define  "archi- 
tectural decorations"  in  s.  73  (8)?]  Con- 
structional decorations.  To  conclude,  this 
shelter  is  not  a  structure  which  is  part  of  a 
building  (see  heading  to  Part  III.  of  the 
Act)  or  a  projection— a  matter  in  the  con- 
struction of  a  building  (see  heading  to 
Part  VI.  of  the  Act) — but  a  sign,  provision 
for  the  regulation  of  which  has  been  made 
in  s.  164of  the  Act 
Avory,  K.C.,  in  reply. 

Alverstone,  L.C.J.— I  do  not  withdraw 
anything  which  I  have  ftaid  in  the  course  of 
the  case,  speaking  for  myself,  as  to  not 
beinc  satisfied  witn  the  decision  in  the  case 
of  Hull  V.  London  County  Council,  supra, 
but  it  was  a  considered  judgment  of  two 
very  learned  judges,  and  the  reasoning  of 
the  case,  which  I  will  refer  to  in  a  moment, 
undoubtedly  applies  to  this  case.  We  are 
all  of  opinion  that  this  shelter  was  not 
within  s.  22  of  the  London  Building  Act, 
1894,  and  I  only  refer  to  what  I  ventured  to 
sav  in  the  case  of  London  County  Council  v. 
Illuminated  AdvertiseTnents  Co.,  supra,  with 
regard  to  the  other  sections  which  immedi- 
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ately  follow  s.  22,  to  indicate  that  I  think 
s.  22  is  a  building  section,  and  does  not 
mean  to  refer  to,  or  include,  things  which 
are  added  on  to  buildings.  It  is  not  neces- 
sary to  add  more,  perhaps,  than  this  :  that 
there  is  no  finding  whicn  would  bring  this 
shelter  within  tne  decision  in  Cohurg 
Hotel  V.  London  County  Council,  supra. 
As  I  understand  it,  this  shelter  is  hung 
from  the  wall  by  two  stay  rods,  there  being 
five  bolts  at  the  bottom,  which,  no  doubt, 
steady  it  and,  I  daresay,  tend  to  support  it 
The  principle  on  which  Hull  v.  London 
County  Council,  supra,  was  decided  is  that 
8. 73  forms  part  of  a  group  of  sections  which 
deal  with  tne  question  of  the  construction 
of  buildings.  I  do  not  refer  again  to  all  the 
sub-sections  which  Mr.  Avory  and  Mr. 
Danckwerts  took  us  through  ;  I  will  merely 
say  that  they  refer  to  such  things  as  bal- 
conies, verandahs,  outside  steps,  barge- 
boards,  cornices,  pipes,  shop  fronts,  copings, 
and  whatever  the  architectural  decorations 
may  be.  Therefore  I  think,  looking  at  the 
section,  it  is  easy  to  see  that  at  any  rate 
there  is  a  ground  for  contending  that  the 
view  which  was  taken  by  Sir  Qainsford 
Bruce  and  Mr.  Justice  Phillimore  in  that 
case  was  the  right  one,  although  I  should 
have  been  better  pleased  had  the  matter 
been  looked  at  from  rather  a  broader  stand- 
point I  come  clearly  to  the  opinion  that 
this  is  a  projection  from  the  building,  and  I 
think  that  ought  to  be  distinctly  stated.  I 
think  no  one  can  look  at  this  thing  without 
seeing  that  it  is  a  projection  from  the 
building.  But  that  is  not  enough ;  for  if  my 
brother  Bruce  is  right,  the  fact  that  a  thing 
is  a  projection  from  a  building  is  not  of 
itself  sufficient  to  bring  it  within  the  terra 
"projection"  in  s.  73  (8)  of  the  Act,  and 
this  argument  is  brought  out  again  in  relief 
that  there  are  a  considerable  number  of 
projections  from  buildings  —  undoubted 
projections  from  buildings — which,  either 
adopting  the  reasoning  of  my  brother.  Sir 
Qainsford  Bruce,  or  accepting,  I  will  not 
say  the  admissions,  because  we  ought  not  to 
put  it  on  the  admission  of  any  counsel, 
however  learned  he  may  be,  but  the  views 
su^ested  in  argument  by  counsel,  do  not 
fall  within  the  section.  I  particularly  call 
attention  to  those  very  heavy  lamps  which 
are  hung  on  big  brackets  let  into  the  wall, 
which  were  exactly  what  I  meant  to  describe 
when  I  said  that  there  were  a  large  number 
of  erections  in  the  shape  of  large  lamps  as 
rigidly  fixed  to  the  wall  as  this  is,  whicn,  on 
the  reasoning  of  my  brother  Bruce,  and 
possibly  on  the  view  taken  or  presented  in 
argument,  do  not  come  within  the  section. 
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Therefore  it  does  seem  to  me  that  there  are 
a  considerable  number  of  projections  which 
are  open  to  the  same  observation  as  this  is 
which  do  not  come  within  s.  73  (8),  and, 
speaking  for  mvself,  I  do  not  accept  the 
argument  that  the  Landon  County  Council 
could  not  deal  with  them  under  s.  164.  I 
(mite  understand  Mr.  Avonfn  point  that 
they  can  only  regulate  them,  but  it  seems  to 
roe  that  under  byelaws  for  regulation  of 
lamps,  signs,  or  other  structures  overhang- 
ing the  public  way,  provision  may  be  made 
as  to  their  structure  and  method  of  erection, 
and  how  they  are  to  be  fastened,  and  aJl 
such  matters  being  subject  to  the  approval 
of  the  London  County  Council.  Be  tnat  as 
it  may,  I  do  not  think  the  matter  has  been 
left  absolutely  at  lar^  bjr  the  legislature. 
I  think  there  are  sections  in  the  Act  which 
apply  to  such  erections,  and  I  remember 
that  this  is  prima  fade  a  building  Act ; 
therefore  we  should  expect  to  find  in  such 
sections  as  ss.  22  and  73  provisions  with 
regard  to  buildings.  It  seems  to  me  that, 
looked  at  fairly,  this  structure  is  in  the 
nature  of  a  hanging  porch  fastened  to  the 
wall  of  a  building,  and  I  find,  so  far  as  I  am 
concerned,  that  it  undoubtedly  projects 
from  the  building,  but  that  it  does  not 
project  from  the  building  in  the  sense  of 
s.  73  (8)  as  construed  oy  the  court  of 
Queen's  Bench  in  the  case  of  Htdl  v. 
London  County  Council^  supra.  Althouf^h 
I  personally  should  have  been  more  satis- 
fied had  the  decision  in  HtdVs  Case 
dealt  with  the  question  on  broader 
lines,  SkS  I  indicated  in  the  Illuminated 
Advertisements  Ca^e,  supra^  I  cannot  see 
any  distinction  or  ground  upon  which  I 
ought  to  distinguish  this  case  from  HulVs 
Case^  supra.  I  only  desire  to  say,  coming 
to  that  conclusion,  there  is  an  important 
matter  which  I  have  mentioned  more  than 
once  since  I  have  been  sitting  in  this  court, 
and  I  refer  to  it  again  because  of  its  extreme 
importance,  and  wiat  is  with  regard  to  the 
uniformity  of  decisions  in  this  court.  The 
Court  of  Appeal  have  recently  recognised 
that  it  is  desirable,  in  the  interests  of  the 
public,  and  in  order  that  the  public  may 
know  with  certainty  what  their  {>osition  is, 
that  courts  of  co-ordmate  jurisdiction  should 
follow  their  own  decisions,  unless  there  are 
grave  grounds,  such  as  mistake,  or  some- 
thing which  enables  them  to  say  the 
previous  decision  ought  not  to  be  binding 
upon  them.  I  have  no  doubt  that  the 
matter  can  be  so  arranged  that  this  matter 
can  be  reviewed  by  the  Court  of  Appeal. 
There  is  no  difiiculty  about  that  being  aone, 
if  it  is  really  desired  to  take  the  matter 
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further.  But,  as  I  cannot,  on  any  ground 
satisfactory  to  my  own  mind,  distinguish 
the  principle  of  this  case  from  the  principle 
of  Hull  V.  London  County  Council,  sunray 
and  as  I  am  only  speaking  for  myself  in 
expressing  doubts  as  to  whether  it  ought 
to  be  so  decided,  because  I  do  think  this 
shelter  is  a  projection  from  the  building,  I 
come  to  the  conclusion  that  this  appeal 
should  be  dismissed. 

Lawbancb,  J. — I  am  of  the  same  opinion. 
I  come  to  the  conclusion  that  the  case  of 
HtUl  V.  London  County  Council,  supra^ 
was  rightly  decided.  It  seems  to  me,  look- 
ing carefullv  at  the  Act,  that  the  term 
**  projection  ^'  in  s.  73  (8)  does  not  cover  the 
structure,  if  I  may  call  it  so,  and  as  it  is 
called  in  another  part  of  the  Act,  which  we 
are  considering  at  the  present  moment. 
Part  IX.,  s.  102,  contains  the  true  definition 
of  this  particular  sort  of  thing  affixed  to  a 
building.  '^In  this  part  of  the  Act  the 
expression  *  structure'  includes  any  building, 
wall,  or  other  structure  or  anything  affixed 
to  or  projecting  from  any  building,  wall,, 
or  other  structure."  That  is  the  very  thing 
described  in  words  and  it  is  exactly  what 
this  is;  not  a  part  of  the  building,  but  some- 
thing affixed  to  and  projecting  from  a 
building,  wall,  or  other  structure.  If  that 
language  had  been  used  in  s.  73  I  should 
have  come  to  the  conclusion  that  the  Hull 
Case,  supra,  had  been  improperly  decided. 
The  matter  may  be  dealt  with,  I  think,  by 
s.  164.  How  far  it  may  be  dealt  with  by 
that  section,  it  is  not  necessary  to  decide  at 
the  present  moment,  but  power  is  given  to 
make  byelaws  for  the  regulation  of  lamus, 
signs,  and  other  structures  overhanging  the 
public  way.  So  that  in  two  parts  of  the 
statute  you  have  this  very  structure  itself, 
this  projection,  dealt  with,  and  in  the 
important  part,  namely,  in  s.  73  (8),  it  is  not 
dealt  with.  That  leads  me  to  the  conclusion 
that  HiUrs  Case,  supra,  was  rightly  decided 
and  I  am  willing  to  follow-  it  in  this 
decision. 

Ridley,  J. — In  this  case  I  agree  with  thQ 
court,  but  I  must  say  that,  speaking  person- 
ally, I  should  have  come  to  the  conclusion 
that  this  structure  is  a  "projection" 
extending  from  the  building  within  the 
meaning  of  s.  73  (8)  of  the  London  Build- 
ing Act,  1894.  I  do  not  think  it  is  an 
erection  connected  with  part  of  the  build- 
ing itself,  and  therefore  it  is  not  within  that 
part  of  the  judgment  which  I  gave  in  the 
Coburg  Case,  supra,  but  I  should  have 
thought  it  was  a  "projection."      Ijgree 
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that  according  to  s.  73  (8)  there  has  to  be 
something  of  a  permanent  character,  some- 
thing permanently  attached  to  the  building, 
something  which  is  not  merely  to  be 
regarded  as  put  there  temporarily.  But 
when  you  get  a  permanently  constructed 
framework,  such  as  the  present  one  is, 
attached  to  a  building,  I  should  have 
thought  that  it  was  a  "  proiection  "  within 
the  meaning  of  s.  73  (8),  and  that  we  ought 
to  so  regard  it.  I  am,  therefore,  hampered 
in  the  present  instance  by  the  previous 
decision  of  Hvll  v.  London  County  Council^ 
supra.  If  that  case  is  taken  to  apply  to  a 
projection  like  the  present,  I  think  it  is 
wrong.  I  should  certainly  have  come  to  the 
contrary  conclusion  myself,  but  I  follow 
what  the  Lord  Chief  Justice  says,  and  I 
consider  myself  bound  by  that.  Before, 
however,  I  conclude  what  I  have  to  say,  1 
wish  to  point  out  that  in  that  case  I  cannot 
help  thinking  the  court  was  more  or  less 
influenced,  in  coming  to  the  conclusion  at 
which  they  arrived,  by  considering  the  way 
in  which  the  sign  or  wooden  box  was 
attached  to  the  wall,  and  the  fact  that  there 
was  a  space  between  it  and  the  wall,  that  it 
did  not  extend  at  all  over  the  highway,  and 
generally,  the  small  and  insignihcant 
character  of  that  which  was  the  subject  of 
the  case.  If  you  take  the  i*easoning  of 
Sir  Qainsford  Bruce  you  see  that  he  said 
this  :  "  A  projection  from  a  building  means 
a  part  of  a  building  projecting  or  jutting 
out ;  it  means  a  prominence  extending  from 
the  building  in  the  sense  of  coming  out  from 
the  building  as  part  of  the  building."  Now 
I  think  this  does.  I  think  this  framework 
is  within  the  general  sense  of  those  words, 
^*  If  the  words  are  taken  in  this  sense  they 
fall  in  with  the  scope  of  the  section.  It  is 
quite  clear  that  the  object  of  the  section  is 
to  preserve  the  width  of  the  street  and  the 
general  line  of  building  frontage  in  order  to 
maintain  architectural  uniformity."  In  the 
case  with  which  he  was  dealing  I  do  not 
think  any  one  could  have  said  that  the 
wooden  box  did  interfere  with  the  width  of 
the  street,  or  the  general  line  of  building 
frontage,  nor  had  it  anything  to  do  with  the 
maintenance  of  architectural  uniformity; 
but  when  you  take  a  framework  of  this 
kind,  which  projects  solidlv  and  for  a  con- 
siderable distance  over  tne  highway,  on 
which  the  public  are  accustomed  to  walk,  it 
seems  to  me  that  if  one  is  to  judge  of  the 
proper  meaning  of  this  section  by  consider- 
ing what  the  object  of  it  was,  this  shelter  is 
within  the  object  of  the  section,  while  the 
**  case  "  was  not.  It  is  easy  enough,  when  you 
get  a  small  matter  to  deal  witn,  such  as  a 
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lamp  might  be^  or  as  the  box  was  in  the  Hull 
Case,  tuproy  to  deal  with  that  under  s.  164. 
The  power  to  regulate  it  is  sufficient  But 
when  you  have  a  framework  of  a  heavy 
kind  like  this,  projecting  from  a  building 
as  this  was — ^then  it  appears  to  me  that 
different  considerations  arise.  We  want 
more  than  a  regulation ;  we  want  a  power 
which  will  enable  one  to  do  that  which 
s.  73  (8)  does  enable  the  London  County 
Council  to  do  with  regard  to  architectural 
projections.  However,  although  that  is  my 
view,  I  am  unable  to  say  that  what  I  have 
been  pointing  out  as  possibly  the  reason 
which  actuated  the  court  in  the  case  of 
Bull  V.  London  County  Council,  siipra^ 
is  really  the  distinction  between  the  two.  I 
do  not  pretend  to  say  that  it  is.  I  think  I 
must  aaopt  the  reasoning  in  Hull  v.  London 
County  Uouneily  supra,  and  agree  with  the 
rest  of  the  court ;  but  I  should,  if  I  had 
been  left  to  myself,  and  without  that 
decision,  have  come  to  the  conclusion  that 
this  shelter  could  have  been  dealt  with  as  a 
"  projection  "  under  s.  73  (8). 

Appeal  dismissed. 

Solicitor  for  the  appellants  :  W.  A, 
Blaxland. 

Solicitors  for  the  respondent :  Pritchard, 
Englefield  &  Co. 
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AugtLSt  7,  1905. 

(Before  Alyerstone,  L.C.J.,  Lawrance 
and  Ridley,  J  J.) 

Garfield  v.  The  Yorkshire  Laundries, 
Limited. 

Public  health  —  Laundry  effluent — Refuse 
from  a  manufactory  or  work  inter- 
fering with  treatment  or  utilisation  of 
sewage — Bradford  Tramways  and  Im- 
provement Act,  1897  (60  &  61  Vict, 
c.  cclx.),  s.  45. 

A  laundry  company  were  charged  on 
several  in/omtations  for  causing  or 
suffering  refuse  from  a  manufactory 
or  ufork  that  woidd  interfere  with  the 
treatment  or  utilisation  of  the  seiaage 
of  the  city  to  flow  or  pass  into  the 
sewer  of  a  corporation^  contrary  to  the 
section  in  a  local  Act,  The  stipen* 
diary  magistrate  found  that  the  r^use 
from  the  defendanUf  premises  did  not 
interfere  vnth  the  treatment  or  utilisa- 
tion of  the  sewage  of  the  dty,  amd  dis" 
missed  the  informations,  the  follow- 
ing passage  appeared  in  his  judgment : 
"  It  toas  proved  by  the  defendants  and 
admitted  by  the  expert  witnesses  for 
the  corporation  that  the  launary 
effluent  was  part  of  the  ordinary 
seufage  of  the  city,  as  beiTig  of  the 
sam/e  nature  as  ordinary  domestic 
sewagCt  amd  that  if  all  clothes  wag- 
ing toas  done  in  private  houses  even 
more  a>cid  toould  have  to  be  used  than 
at  present^  the  necessity  and  expense 
thereof  being  the  difficulty  alleged  by 
the  corporation  in  the  treatment  of  the 
sewaae" 

Held,  that,  without  deciding  whether  the 
laundry  was  a  ^^work"  or  its  effluent 
^* refuse"  toithin  the  meaning  of  the 
section,  the  case  was  concluded  by  the 
finding  of  the  maqistrate,  which  was 
not  vitiated  by  the  above-m.entioned 
passage  in  his  judgment 

Case  stated  by  the  stipendiary  magis- 
trate for  the  city  of  Bradford. 
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An  information  was  preferred  on  the 
24th  day  of  August,  1904,  by  Joseph 
Garfield  (hereinafter  called  the  "appel- 
lant") against  the  Yorkshire  Launaries, 
Limited  (hereinafter  called  the  "respon- 
dents '').  for  that  they,  the  respondents,  on 
the  12th  day  of  July,  1904,  at  Bradford,  in 
the  city  aforesaid,  did  unlawfully  suffer 
refuse  from  a  work  that  would  interfere 
with  the  treatment  of  the  sewage  of  the 
cit^,  to  wit,  liquid  refuse  discharj^ed  from 
their  Thorncliflte  Laundry,  situate  in  Clifton 
Street,  in  the  said  city,  to  flow  or  pass 
into  a  sewer  of  the  Bradford  Corporation, 
contrary  to  the  provisions  of  the  Bradford 
Tramways  and  Improvement  Act,  1897. 

Informations  were  also  preferred  by  the 
appellant  against  the  respondents,  for  that 
they,  on  the  13th  and  14th  days  of  Jul^, 
1904,  at  Bradford,  in  the  city  aforesaid,  dia 
commit  offences  as  in  the  last  paragraph 
hereof  particularised. 

An  information  was  also  preferred  by  the 
appellant  against  the  respondents,  for  that 
they,  on  the  14th  day  of  July,  1904,  at 
Bradford,  in  the  city  aforesaid,  did  unlaw- 
fully suffer  refuse  from  a  work  that  would 
interfere  with  the  utilisation  of  the  sewage 
of  the  city,  to  wit,  liquid  refuse  discharged 
from  their  ThorncUffe  Laundry,  situate  in 
Clifton  Street,  in  the  said  city,  to  flow  or 
PASS  into  a  sewer  of  the  Bradford  Corpora- 
tion, contrary  to  the  provisions  of  the 
Bradford  Tramways  and  Improvement 
Act,  1897. 

The  above  informations  were  heard  by  the 
learned  stipendiary  magistrate  together  by 
consent  on  the  14th  and  1 5th  days  of  October, 
1904,  the  said  parties  resi)ectively  being  then 
present,  and  upon  such  hearing  he  dis- 
missed the  said  mformations,  but  consented 
to  state  and  sign  the  following  case : 

The  following  facts  were  admitted  or 
proved  in  evidence  before  magistrate. 

That  the  respondents'  said  laundry  was 
used  for  the  washing  of  clothes,  linen  and 
other  things  of  a  like  nature  by  way  of 
trade.  That  samples  of  the  effluent  there- 
from were  taken,  and  the  same  were 
analysed.  [Copies  of  the  said  analyses 
were  appended  to  the  case.]  That  in  the  city 
of  Bradford  the  sewage  has  to  be  specially 
treated  by  sulphuric  acid  to  neutralise  the 
effect  of  the  grease,  mainly  contributed  by 
the  effluent  from  wool  combers'  establish- 
ments, containing  wool  oil.  That  the 
effluent  from  the  respondents'  laundry 
contains  a  comparatively  small  proportion 
of  grease  and  no  wool  oil.  That  the 
effluent  from  the  respondents'  laundry  was    ^ 
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mrt  of  the  ordinary  sewage  of  the  city,  as 
being  of  the  same  nature  as  ordinary 
domestic  sewage,  and  that  if  all  clothes 
washing  was  done  in  private  houses  even 
more  acid  would  have  to  be  used  than  at 
present.  Evidence  was  given  by  the  appel- 
lant, and  to  the  contrary  eflfect  by  the 
respondents,  that  the  grease  and  alkali 
contained  in  the  effluent  from  the  respon- 
dents' laundry  would  increase  the  cost  of 
the  special  treatment  of  the  sewage  of  the 
city  of  Bradford  by  sulphuric  acid  above 
referred  to.  Evidence  was  given  that  the 
effluent  from  the  resi)ondents'  laundry 
would  not  and  did  not  interfere  with  the 
sewage  of  the  said  city  in  any  way. 

The  i-espondents  contenaed  that  their 
laundry  dia  not  come  under  the  definition 
of  a  "  work  "  within  the  meaning  of  s.  45  of 
the  Bradford  Tramways  and  Improvement 
Act,  1897.  That  the  effluent  from  the  said 
laundry  was  not  trade  *' refuse"  within 
the  meaning  of  the  said  Act,  and  that 
therefore  the  provisions  of  the  said  Act 
did  not  apply  to  it.  That  the  effluent  or 
refuse  in  respect  of  which  the  informations 
were  laid  did  not  in  fact  interfere  with  the 
treatment  or  utilisation  of  the  sewage  of 
the  city  of  Bradford,  and  was  in  fact  part 
of  the  ordinary  sewage  of  the  city. 

The  appellant  contended  that  the  laundry 
was  a  "  work."  and  the  effluent  therefrom 
was  "refuse  within  the  meaning  of  the 
Bradford  Tramways  and  Improvement  Act, 
1897.  That,  although  the  said  Act  would 
not  appljf  to  an  effluent  from  domestic 
washing,  it  would  apply  to  an  effluent  of 
the  same  character  from  washing  done  by 
the  respondents'  laundry,  being  a  "  work  " 
as  defined  by  the  said  Act,  and  the  effluent 
therefrom  being  "  refuse."  That  the  refuse 
from  the  respondents'  laundry  causes 
greater  expense  in  the  present  treatment 
of  the  sewage,  or  accentuates  the  diffi- 
culties of  sucn  treatment,  and  is  therefore 
an  interference  within  the  meaning  of  the 
said  Act.  That  apart  from  the  present 
mode  of  treatment  the  refuse  would  inter- 
fere with  any  system  of  final  purification  of 
the  sewage  of  the  city. 

The  learned  stipendiary  magistrate  de- 
livered the  following  considered  judgment : 
"I  will  now  give  my  judgment  in  the 
laundry  ca.se.  These  are  summonses  under 
the  Bradford  Tramways  and  Improvement 
Act,  1897,  under  s.  45.  There  are  four 
summonses.  Three  of  them  are  alike  in 
reference  to  the  treatment  of  sewage,  and 
the  other  summons  is  the  same,  except  as 
to  the  utilisation  of  sewage.    This  is  a  case 
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of  great  importance  and  also  of  some  diffi- 
culty, and  I  have  formed  my  judgment 
with  much  care  and  thought  on  the  evi- 
dence and  other  issues  involved.  I  have 
received  great  assistance  from  Mr.  Wardle 
and  Mr.  Campion,  So  far,  I  know  of  no 
authorities  that  have  special  bearing  on 
this  case,  so  I  am  left  to  put  my  own  view 
on  the  Act  of  Parliament.  I  commence, 
therefore,  with  the  preamble,  which  I  must 
read  together  with  s.  45  for  the  purposes  of 
my  judgment.  [Preamble  read.]  The  pre- 
amble of  the  Act  refers  to  wool  combing  and 
wool  washing  and  the  refuse  from  the  pro- 
cesses of  that  trade  and  other  trades.  This, 
I  think,  means  trades  ejusdem  generis. 
Section  45  reads  as  follows.  [Section  read.] 
An  exemption  is  provided,  that  any  person 
charged  with  an  offence  against  this  section 
shall  not  be  guilty,  and  so  on,  if  he  has 
used  the  best  means  of  purifying  the 
sewage.  No  question  arises  upon  that 
because  it  is  admitted  by  the  defendants 
that  they  had  no  arrangement  upon  their 
premises  to  deal  with  the  sewage.  Sec- 
tion 45  speaks  of  the  refuse  from  any 
manufactory  or  work  that  would  interfere 
with  the  treatment  or  utilisation  of  the 
sewage  of  the  city.  There  is  no  definition 
of  the  word  *  work '  in  the  Act,  and,  its 
meaning  being  doubtful,  I  am  entitled  to 
consult  the  preamble  of  the  Act  to  explain 
it.  Construing  the  word  in  the  light  of  the 
preamble,  it  would  appear  to  be  something 
tjusdem  generis  with  wool  combing,  wo(3 
washing  or  manufactory,  and  woma  not 
include  a  domestic  process  such  as  washing 
clothes,  in  which  there  is  no  wool  oil  or 
trade  refuse,  which  is  the  process  carried 
on  by  the  defendants.  It  was  proved  by 
the  defendants,  and  admitted  by  the  expert 
witnesses  for  the  corporation,  that  the 
laundry  effluent  was  part  of  the  oixiinary 
sewage  of  the  city,  as  being  of  the  same 
nature  as  ordinary  domestic  sewage,  and 
that  if  all  clothes  washing  was  done  in 
private  houses  even  more  acid  would  have 
to  be  used  than  at  present,  the  necessity 
and  expense  thereof  beinf^  the  difficulty 
alleged  by  the  corporation  in  the  treatment 
of  the  sewage.  It  was  proved  by  the  defen- 
dants to  my  satisfaction  that  the  presence 
of  the  laundry  effluent  would  not  interfere 
with  the  treatment  or  utilisation  of  the 
sewage  of  the  city.  I  need  not  in  this  view 
trouble  about  the  analytical  reports  on  the 
one  side  or  the  other.  I  therefore  find  as  a 
fact  that  the  defendants'  premises  or  the 
process  carried  on  by  them  is  not  a  "  manu- 
factory or  work"  within  the  meaning  of       T 
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the  section,  and  I  also  find  as  a  separate 
fact  that  the  refuse  from  the  defendants' 
premises  does  not  interfere  with  the  treat 
ment  or  utilisation  of  the  sewage  of  the 
city.  I  also  find  that  the  defendants'  refuse 
is  ordinary  domestic  sewage.  I  therefore 
dismiss  the  summonses." 

The  question  for  the  opinion  of  the  court 
was  whether,  upon  ^e  above  statement  of 
facts,  the  learned  stipendiary  magistrate 
xiame  to  a  correct  determination  in  point  of 
law,  and  if  not,  what  should  be  done  in  the 
premises. 

In  the  preamble  to  the  Bradford  Tram-* 
ways  and  Improvement  Actj  1897,  it  is 
stated  :  '*  And  whereas  the  city  is  an  im- 
portant centre  of  the  worsted  trade  of  the 
country  and  the  trade  of  wool  combing  and 
wool  washing  is  extensively  carried  on 
therein  and  the  refuse  from  the  processes 
of  that  trade  and  of  other  trades  carried  on 
therein  if  discharged  into  the  public  sewers 
of  the  city  cannot  be  dealt  with  by  the 
corporation  except  at  enormous  cost  and  it 
is  expedient  that  special  provision  be  made 
for  excluding  such  refuse  from  public 
sewers  unless  and. until  it  has  been  deprived 
of  qualities  that  would  make  it  likely  to 
interfere  with  the  treatment  or  utilisation 
of  the  sewage  of  the  city." 

By  8.  45  of  the  Bradford  Tramways  and 
Improvement  Act,  1897  :  "  It  shall  not  be 
lawful  for  any  person  to  cause  or  suffer  any 
refuse  from  any  manufactory  or  work  that 
would  interfere  with  the  treatment  or  utili- 
sation of  the  sewage  of  the  city  to  flow  or 
pass  into  any  sewer  of  the  corporation  or  to 
now  or  pass  into  any  drain  channel  or  water- 
course communicatmfl'  with  any  such  sewer 
in  such  manner  that  the  same  will  be  carried 
by  through  or  out  of  such  drain  channel  or 
watercourse  into  any  such  sewer  and  if  any 
such  person  is  guilty  of  any  act  or  omission 
in  contravention  of  this  section  he  shall  be 
liable  to  a  penalty    ;    .    ." 

DanckweriSj  K.C.  (Scarlett  with  him),  for 
the  appellant. — The  learned  magistrate  has 
misidirected  himself  as  to  the  meaning  of 
the  word  "  work "  in  s.  45.  This  laundry 
was  a  "  work  "  {Boston  Estate  and  Mining 
Co,  V.  Western  Waggon  and  Property  Co, 
p886),  50  J.  P.  790 ;  54  L.  T.  735).  'There 
is  no  reason  for  limiting  the  meaning  of  the 
words  "  manufactory  or  work  "  to  buildings 
for  carrying  on  trades  ejusdem  generis  ^^^th 
wool  combing  or  wool  washing.  Further 
the  question  of  what  is  "refuse"  is  a 
question  of  law  and  the  learned  magistrate 
cannot  decide  it  as  one  of  fact     See  the 
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cases  of  R,  v.  Bridge  (1890),  24  Q.  B.  D. 
609 ;  54  J.  P.  629 ;  Vestry  of  St.  Martin's  v. 
Gordon,  [1891]  1  Q.  B.  61  ;  55  J.  P.  437  ; 
Gay  V.  Cadiy  (1877),  2  C.  P.  D.  391; 
41  J.  P.  503  ;  London  and  Provincial 
Laundry  Co.  v.  Willesden  Local  Board, 
[1892]  2  Q.  B.  271  ;  56  J.  P.  696.  It  is 
obvious  that  "  refuse  from "  is  a  far  wider 
term  than  "  refuse  of."  The  learned  magis- 
trate has  held  that  this  effluent  is  ordinary 
sewage  and  not  "  refuse  "  within  the  mean- 
ing of  s.  45.  It  is  not  ordinary  sewage,  but 
trade  "refuse."  In  the  Kivers  Pollution 
Prevention  Act,  1876,  sewage  and  trade 
refuse  are  treated  as  different  effluents. 
Further,  in  finding  that  "the  presence  of 
the  laundry  effluent  would  not  interfere 
with  the  treatment  or  utilisation  of  the 
sewage  of  the  city,"  he  has  misdirected  him- 
self in  that  he  has  treated  this  effluent  as 
ordinary  domestic  sewage,  and  in  that  he 
said  that  if  everybody  washed  at  home, 
instead  of  sending  their  washing  to  the 
laundry,  the  interference  with  the  sewage 
would  be  greater.  The  question  is  not 
whether  the  effluent  would  interfere  more 
or  less  with  the  treatment  of  the  sewage, 
but  whether  it  interferes  at  all.  If  there  is 
any  doubt  whether  the  learned  magistrate 
has  misdirected  himself,  the  case  should  be 
pent  back  to  him  to  restate  the  facts. 

Asquith,  K.C.  (Campion  with  him),  for 
the  respondents,  was  not  called  upon  to 
argue. 

Alverstone,  L.C.J. — Upon  the  first  point 
brought  to  our  notice  by  Mr.  Danckwerts,  I 
do  not  propose  to  express  any  opinion— 
certainly  no  final  opinion—and  no  opinion 
at  all  except  so  far  as  it  has  some  bearing 
on  another  part  of  the  case.  I  do  not  wish 
to  express  any  opinion  that  the  word 
"  work  "  in  s.  45  of  the  Bradford  Tramways 
and  Improvement  Act,  1897,  is  limited  in 
any  particular  way.  The  question  whether 
or  not  a  place  is  a  "  work  "  may  have  to  be 
considered,  having  regard  to  the  special 
facts  of  the  case.  I  do  not  say  the 
words  of  the  preamble  have  no  influence  or 
effect  on  the  construction,  but  I  am  not 
at  present  prepared  to  say  that  the  word 
"  work"  must  be  ejusdem  generic  with  places 
for  wool  combing  and  wool  washing.  It 
seems  to  me  that  without  transgressing  the 
rules  which  have  for  a  long  time  been  applied 
to  cases  where  magistrates  have  fairly  stated 
a  case,  and  fairly  given  their  conclusion, 
we  could  not  possibly  decide  that  the 
learned  magistrate  in  this  case  was  wrong, 
and  I  think  here  there  is  no  ground  for 
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sending  the  case  back.  Now  the  first  find- 
ing which  it  seems  to  me  necessary  to  deal 
\iitb,  is  the  wider  question  whether  the 
word  "work"  is  limited  or  not  by  this 
statement  of  the  magistrate  :  "  It  was 
proved  by  the  defendants  and  admitted  by 
the  expert  witnesses  for  the  corporation 
that  the  laundry  effluent  was  part  of  the 
ordinary  sewage  of  the  citv,  as  being  of  the 
same  nature  as  ordinary  domestic  sewage  " 
Now  I  must  not  be  supposed  to  say  that  if 
people  carry  on  a  very  large  laundry  it  may 
not  be  a  work  for  some  purposes.  All  I 
say  is,  that  when  considering  the  finding 
of  the  magistrate  as  to  the  effect  of  the 
effluent  on  the  treatment  and  utilisation  of 
the  sewage,  it  must  be  remembered  that  the 
actual  effluent  was  not  of  an  extraordinary 
character— it  was  what  I  may  call  ordinary 
washing  effluent.  But  c^uite  apart  from  the 
very  proper  criticism  which  Mr.  Danckwerts 
has  addressed  to  what  I  may  call  the  main 
Question  as  to  misdirection,  there  is  this 
definite  statement  in  the  section  :  "  It  shall 
not  be  lawful  for  any  person  to  cause  or 
suffer  any  refuse  from  any  manufactory  or 
work  that  would  interfere  with  the  treat- 
ment or  utilisation  of  the  sewage  of  the 
city  to  flow  or  pass  into  any  sewer," 
and  following  on  the  admission  by  the 
expert  witnesses  for  the  city  authority, 
that  it  was  ordinary  domestic  sewage,  the 
learned  magistrate  finds  "it  was  proved  by 
the  defendants  to  niv  satisfaction  that  the 
pr&sence  of  the  laundry  effluent  would  not 
interfere  with  the  treatment  or  utilisation 
of  the  sewage  of  the  city."  That  seems  to 
ine  to  be  a  specific  finding  upon  the  test 
limitation  or  test  i)oint  as  to  what  mav  or 
may  not  be  sent  into  the  sewers,  if  I 
thought  that  finding  was  vitiated  or 
induced  by  possibly  too  narrow  a  construc- 
tion of  the  word  " manufactory"  or  "work" 
there  might  be  a  necessity  for  some  further 
enquiry;  but  I  do  not.  It  seems  to  me, 
having  regard  to  the  reference  to  the 
analyses,  having  regard  to  the  statement 
that  it  was  agreed  by  the  appellant's 
witnesses  that  this  effluent  was  ordinary 
sewage,  and  that  the  whole  point  of  this 
case  must  have  been  that  a  larffe  laundry 
for  trade  might  come  within  the  section, 
and  that  then  comes  this  finding  after  the 
learned  magistrate  has  stated  the  evidence 
on  the  various  points  with  all  the  care  he 
could — having  regard  to  these  matters  this 
was  an  independent  finding  that  the  effluent 
or  refuse  from  this  laundry  would  not 
interfere  with  the  treatment  or  utilisation 
of  the  sewage.  I  think,  therefore,  whatever 
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may  be  the  consequence  in  some  other  case, 
the  magistrate  was  quite  right  in  dismissing 
the  summons  in  this  case. 

Lawsance,  J.  — I  am  of  the  same 
opinion. 

Ridley,  J.— I  agree,  for  the  reason^ 
given. 

Appeal  dimUssed, 

Solicitors  for  the  appellant :  Cann  U 
Son. 

Solicitors  for  the  respondents :  Hutchison 
and  Cuff. 
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Augunt  7,  8,  1905. 

(Before  Alverbtone,  L.C.J.,  Lawrancb 
and  Ridley,  JJ.) 

Maidstone  Union  v.  Newakk  Union. 

Poor  law — Settlement  by  residence — Con- 
structive residence— Residence  in  con- 
secutive years — Break  in  term  of  resi- 
dence— Compulsory  absence  on  military 
service  —  Animus  revertendi  —  Poor 
Removal  Act,  1846  (9  <k  10  Vict.  c.  66X 
s.  1. — Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict 
c.  61),  s.  34. 

The  absence  from  a  parish  of  a  resep^ist  on 
militajy  service  anyroad  constitutes  a 
break  in  the  residence  required  to  obtain 
a  settlement  under  s,  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876,  cUthouah  such  service  is 
compulsory^  and  although  the  reservist 
throughout  such  service  retains  an 
animus  revertendi,  and  did,  in  fact, 
after  such  service,  return  to  his  parish. 

The  three  years  residence  required  to  obtain 
a  settlement  under  s.  34  must  be  con- 
secutive. 

Dorchester  Union  v.  Weymouth  Union 
(1885),  16  Q.  B,  Z>.  31 ;  50  J.  P.  310 ; 
and  St.  Olave's  Union  v.  Canterbury 
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Union,  [1897]  1  Q.  B.  682 ;  61  J.  P, 
371  followed. 

This  was  a  special  case  stated  by  the 
court  of  quarter  sessions  for  the  county  of 
Kent,  on  an  appeal,  wherein  the  guardians 
of  the  poor  of  tne  Newark  Union  were  the 
appellants,  and  the  guardians  of  the  poor 
of  Maidstone  Union  were  the  respondents, 
for  the  opinion  of  the  King's  Bench  Division 
of  the  High  Court  of  Justice  on  the  question 
whether  Annie  Chad  wick,  a  pauper,  and  her 
three  children,  were  removable  from  the 
Maidstone  to  the  Newark  Union. 

Justices  on  the  18th  day  of  July,  1904, 
made  an  order  as  follows  :  "To  the  guardians 
of  the  poor  of  the  Newark  Union  in  the 
county  of  Nottingham,  and  to  the  ^ardians 
of  the  poor  of  tne  Maidstone  Union  in  the 
county  of  Kent,  and  to  each  and  every  of 
them.    Whereas  complaint  has  been  made 
unto  us  by  the  guardians  of  the  poor  of  the 
above-named  Maidstone  Union  that  Annie 
Chad  wick  and  her  three  children  (hereinafter 
called  the  *  paupers  [)  have  come  to  inhabit 
and  arc  now  inhabiting  in  the  said  Maidstone 
Union,  and  have  become  and  now  are  actu- 
ally chargeable  thereto,  not  having  a  legal 
settlement  therein,  nor  having  resided  in 
any  part  thereof  for  the  space  of  one  year 
next  before  the  application  for  this  warrant 
of  removal.     We  upon  due  proof  of  the 
premises  do  adjudge  the  same  to  be  true, 
and  upon  due  examination    of    witnesses 
upon  oath  and  otherwise  we  do  adjudge 
that  the  place  of  the  last  legal  settlement  of 
the  said  paupers  is  in  the  parish,  township 
or  place  of  Newark  in  the  said  Newark 
Union.    We  do  therefore  hereby  order  you, 
the  guardians  of  the  poor  of  the  above- 
named  Maidstone  Union,  at  the  time  and 
as  prescribed  by  law  to  remove  and  convey 
the  said  paupers  from  your  said  union  to 
the  said  Newark  Union,  and  there  to  deliver 
them  together  with  this  order,  or  a  counter- 
part, or  true  copy  thereof  unto  the  guar- 
dians or  duly  authorised  officer   of    such 
last-named  union,  who  are  herebv  required 
to  receive  and    provide  for  sucn  paupers 
according  to  law. 
Qiven  under  the  hands  and  seals  of  us 
two  of  his  Majesty's  justices  of  the 
peace  of  and  acting  in  and  for  the 
county  of  Kent  on  the  18th  day  of 
July,  1904,  at  Maidstone  in  the  said 
county. 
(l.s.)        (Signed)        K.  J.  Balston. 
(L.S.)       (Signed)        T.  H.  Pitt. 
Francis  K.  Howlett, 
Clerk  to  the  justices  who  made 
this  order. 
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The  statement  of  grounds  upon  which 
such  order  was  made,  including  the  par- 
ticulars of  the  settlement  relied  upon  by 
the  guardians  of  the  Maidstone  Union  in 
support  thereof,  were  as  follows  : 

That  the  last  place  of  settlement  of  the 
said  paupers  was  at  the  time  of  making  the 
said  order,  and  still  is,  in  the  said  parish, 
township,  or  place  of  Newark  in  the  said 
Newark  Union.  That  at  the  time  of  making 
the  said  order,  the  said  paupers  had  come 
to  and  did  then  inhabit  m  and  were  actu- 
ally chargeable  to  the  common  fund  of  the 
said  Maidstone  Union,  and  were  not  irre- 
movable therefrom.  That  the  said  Annie 
Chadwick  was  the  lawful  wife  and  is  now 
the  widow  of  Thomas  Chadwick,  deceased. 
That  the  said  Thomas  Chadwick  resided  at 
38,  Balderton  Gate,  in  the  said  parish  of 
Newark  for  three  years  and  upwards,  prior 
to  the  year  1899,  or  thereabouts,  within  the 
provisions  of  the  statute  39  &  40  Vict.  c.  61« 
s.  34.  That  the  said  pauper  derives  ana 
retains  such  settlement. 

The  guardians  of  the  Newark  Union  duly 
appealed  against  the  said  order,  and  on  the 
hearing  of  the  said  appeal  the  facts  were 
agreed  as  follows : 

The  pauper,  Annie  Chadwick,  was  the 
lawful  wife  and  is  now  the  widow  of 
Thomas  Chadwick,  deceased,  who  died  in 
June,  1904.  The  said  Annie  Chadwick  is 
now  residing  with  her  three  children,  who 
are  under  the  age  of  sixteen,  in  the  parish 
of  Boughton  Monchelsea.  in  the  Maidstone 
Union,  and  is  chargeable  to  the  common 
fund  of  the  said  union.  The  said  Thomas 
Chadwick  resided  in  the  parish  of  Newark 
for  upwards  of  three  years  prior  to  August, 

1898,  in  such  a  manner  and  m  such  circum- 
stances as  to  acquire  a  settlement  there 
under  the  Act  of  39  &  40  Vict.  c.  61,  s.  34. 
The  said  Annie  Chadwick  was  married  to 
her  late  husband,  the  said  Thomas  Chad- 
wick,  in  December,  1897,  at  Newark,  and  in 
August,  1898,  she  and  her  said  husband 
went  to  reside  in  the  said  parish  of  Bough- 
ton  Monchelsea,  in  the  Maidstone  Union, 
and  so  resided  until  the  26th  of  December, 

1899.  The  said  Thomas  Chadwick  being  a 
reservist  was  called  upon  to  serve  with  the 
colours  in  the  Boer  war,  and  on  the  26th  of 
December,  1899,  the  said  Thomas  Chad- 
wick loft  Boughton  Monchelsea  to  join  the 
colours  on  4th  January.  1900,  and  proceeded 
to  South  Africa  with  his  regiment  From 
the  said  26th  day  of  December,  1899,  the 
said  Thomas  Chaawick  was  absent  on  mili- 
tary service  with  his  regiment  till  he  wao 
invalided  home  in  the  month  of  June,  1900.     j 

•  2  L  Digitized  by  ^J ^^^^ 


THE   JUSTICE   OP  THE  PEACE. 


Maidstone  Union  v,  Newaek  Union. 

On  his  return  in  June,  1900,  he  went  to 
reside  with  his  wife  and  children  in  the  said 
jxarish  of  Boughton  Monchelsea^  where  the 
said  Annie  Chadwick  had  continued  to  re- 
side with  her  children  during  his  absence  as 
aforesaid.  The  said  Annie  and  Thomas 
Chadwick  continued  to  reside  at  Boughton 
Monchelsea  from  the  month  of  June,  1900, 
till  the  month  of  September,  1902,  when 
they  went  to  reside  in  the  parish  of  Ber- 
mondsey,  London,  and  there  resided  until 
the  death  of  the  said  Thomas  Chadwick  in 
the  month  of  June,  1904,  and  upon  his 
death  the  said  Annie  Chadwick  returned  to 
Boughton  Monchelsea  with  her  children, 
and  became  chargeable  as  aforesaid.  It 
was  admitted  that  the  pauper  and  her  three 
children  took  the  settlement  of  the  said 
Thomas  Chadwick. 

On  these  facts  it  was  contended  for  the 
appellants,  the  guardians  of  the  Newark 
Union,  that  the  pauper  was  settled  in  Maid- 
stone Union  in  that  the  absence  of  Thomas 
Chadwick  upon  military  service  under  the 
particular  circumstances  of  the  case  did  not 
constitute  a  break  in  his  residence  so  as  to 
deprive  him  of  the  settlement  he  was  alleged 
to  have  acquired  in  the  Maidstone  Union 
under  s.  34  of  the  39  k  40  Vict.  c.  61. 

It  was  contended  for  the  resp^ondents,  the 
guardians  of  the  Maidstone  Union,  that  the 
absence  of  Thomas  Chadwick  on  military 
service  constituted  a  break  in  his  residence, 
and  that  the  pauper  had  consequently  not 
acquired  a  settlement  in  the  Maidstone 
Union. 

The  court  of  quarter  sessions  held  that 
the  absence  of  Thomas  Chadwick  upon 
military  service  under  the  circumstances 
aforesaid  did  not  constitute  a  break  in  his 
residence  in  the  Maidstone  Union,  and  that 
the  paupers  who  took  his  settlement  were 
consequently  settled  in  the  Maidstone 
Union. 

The  question  for  the  opinion  of  the  court 
was  whether  the  court  of  quarter  sessions 
were  right  in  so  holding. 

If  the  court  should  be  of  opinion  that  the 
justices  were  right  in  law  in  so  holding, 
then  this  appeal  was  to  be  dismissed,  and 
the  order  ot  the  justices  for  the  removal  of 
the  said  pauper  and  her  children  to  the 
Newark  Union  was  to  be  quashed. 

If  the  court  should  be  of  opinion  that  the 
justices  were  wrong  in  law  in  so  holding 
then  this  appeal  was  to  be  allowed^  and  the 
case  remitted  to  them  with  the  opinion  of 
the  court  thereon. 
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By  s.  34  of  the  Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876 :  "  Where  any 
person  shall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of 
such  years,  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable,  he  shall  be  deemed  to  be  settled 
therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or 
otherwise ;  provided  that  an  order  of  re- 
moval in  respect  of  a  settlement  acquired 
under  this  section  shall  not  be  made  upon 
the  evidence  of  the  person  to  be  removed, 
without  such  corroboration  as  the  justices 
or  court  think  sufficient." 

By  s.  1  of  the  Poor  Removal  Act,  1846 
(9  &  10  Vict.  c.  66) :  "  No  person  shall  be 
removed,  nor  shall  any  warrant  be  granted 
for  the  removal  of  any  person,  from  any 
parish  in  which  such  person  shall  have 
resided  for  five  *  years  next  before  the  ap- 
plication for  the  warrant :  provided  always, 
that  the  time  during  which  such  person 
shall  be  a  prisoner  in  a  prison,  or  shall  be 
serving  her  Majesty  as  a  soldier,  marine,  or 
sailor,  or  reside  as  an  in -pensioner  in  Green- 
wich or  Chelsea  Hospitals,  or  shall  be  confined 
in  a  lunatic  asylum,  or  house  duly  licensed 
or  hospital  registered  for  the  reception  of 
lunatics,  or  as  a  patient  in  a  hospital,  or 
during  which  any  such  person  shall  receive 
relief  from  any  parish,  or  shall  be  wholly 
or  in  part  maintained  by  any  rate  or  sub- 
scription raised  in  a  parish  in  which  such 
person  does  not  reside,  not  being  a  bona 
fide  charitable  gift,  shall  for  all  purposes  be 
excluded  in  the  computation  of  time  herein- 
before mentioned    .    .    ." 

G.  F,  Holder^  for  the  appellants.— Ta 
obtain  a  settlement  bjr  residence  under  s.  34 
of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  the  residence  for 
three  years  under  such  conditions  in  each 
of  such  years  as  would  have  created  a  status 
of  irremovability  must  be  consecutive  {Dor- 
chester Union  v.  Weymouth,  Union  (1886), 
16  9.  B.  D.  31  ;  50  J.  P.  310 ;  St  Ola^s 
Union  v.  Canterbury  Union,  [1897J  1  Q.  B. 
682 ;  61  J.  P.  371).  The  reservist  in  this 
case  has  not  acquired  a  settlement  by  resi- 
dence as  he  has  not  so  resided  for  three 
consecutive  years.  There  was  a  bresJc  in 
his  residence  during  the  time  he  was 
^'serving  his  Majesty  as  a  soldier."    See 


*  This  term  was  subsequently  reduced  to 
three  years  by  24  &  25  Vict.  0.  55,  s.  1,  and 
finally  to  one  year  by  28  &  29  Viot  c.  79,  a.  8.         t 
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8. 1  of  9  &  10  Vict  c.  66.  The  conditions 
of  irremovability  in  that  section  must  be 
satisfied  for  three  consecutive  years  before 
a  settlement  by  residence  is  acquired.  See 
Dorchester  Union  (Jom^  supra,  and  St 
Olave's  Case,  supra,  and  the  fact  that  the 
reservist  preserved  his  anirmis  revertendu 
and  did  in  fact  return  to  his  home  and 
resume  his  residence  doe.s  not  eflfect  a  con- 
structive residence  durin<2^  his  service  {St, 
Olav^s  Case,  supra  (see  L.  R.  at  p.  684) ). 
Lord  Watson  said  in  Reigate  Union  v. 
Croydon  Union  (1889),  14  App.Cas.at  p.  481 ; 
53  J.  P.  680:  "Sect.  34  does  not  trench 
upon  the  previous  law  regarding  irremov- 
ability, but  creates  a  new  species  of  settle- 
ment by  residence.  It  enacts  that  a  person 
who  resides  in  a  *  parish'  for  three  con- 
secutive vears,  shall,  if  his  residence  during 
each  of  these  years  has  been  such  as  would, 
in  accordance  with  the  statutes  already 
referred  to,  render  him  irremovable,  be 
'deemed  to  be  settled  therein'  until  he 
acquires  a  new  settlement  in  another  parish, 
by  a  like  residence  or  otherwise."  The 
reservist,  therefore,  did  not  acquire  a  settle- 
ment in  Maidstone  by  residence.  Wrmskirh 
Union  v.  Cfwrltfm  Union,  [1903]  2  K.  B. 
498  ;  67  J.  P.  28,  was  also  mentioned.] 

J,  PerdvaZ  Hughes,  for  the  respon- 
dents.— The  reservist  obtained  a  settlement 
in  Maidstone  under  s.  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act, 
1876.  There  was  no  break  in  his  residence, 
for  his  service  was  compulsory,  and  during 
the  time  he  was  away  he  preserved  an 
animus  reverfendi,  sent  back  rent  to  his 
wife,  and  did  in  fact  return  to  the  parish 
where  he  had  actually  and  constructively 
resided.  In  St.  Olave's  Case,  supra,  it  was 
held  there  was  a  break  in  the  residence  by 
the  person  residing  voluntarily  entering  a 
hospital.  This,  however,  is  a  case  of  com- 
pulsory residence  abroad.  [Lord  Watson's 
jud^ent  in  Reigate  Union  v.  Croydon 
Union,  supra,  and  West  Ham  Union  v. 
Cardiff  Union,  [1895]  1  Q.  B.  766 ;  59  J.  P. 
343,  were  also  mentioned.]  Secondly,  if 
there  was  a  break  in  the  residence  of  the 
reservist,  residence  under  s.  34  need  not  be 
consecutive,  and  the  two  broken  periods 
can  be  put  together  to  form  the  requisite 
term  of  three  years  {Horton  Overseers  v. 
Leeds  Overseers  (1855),  20  J.  P.  198  ;  26  L.  J. 
M.  C.  38).  See  also  the  language  of 
CoCKBURN,  C.J.,  in  Easton  Overseers  v. 
Overseers  of  Si  Mary,  Marlborough  (1867X 
L.  R.  2  Q.  B.  129  ;  31  J.  P.  214.  [The  court 
referred  to  Hartfield  v.  Rotherjield  (1852), 
17  Q.  B.  746.] 
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Hohler  was  not  called  upon  to  reply. 

Alvebstone,  L.C.J. — No  one  can  deny 
the  diificultv  of  these  pauper  settlement 
cases,  and  the  courts,  from  time  to  time 
and  the  House  of  Lord^  have  recognised  the 
impossibility  of  reconciling  the  views 
which  have  been  expressed,  in  some  of  the 
older  cases,  by  judges  very  learned  in  the 
poor  law.  In  one  of  the  most  recent  cases 
which  was  before  the  House  of  Lords,  the 
late  Lord  Watson,  in  a  very  luminous 
judgment,  which  has  been  a  great  guide  to 
us  in  one  branch  of  the  poor  law,  took  the 
opportunitv  of  saying  that  it  was  impossible 
to  reconcile  the  cases,  and  that  nothing 
would  be  gained  by  going  through  them. 
If  this  case  had  been  absolutely  free  from 
authority,  I  should  have  thought  that  there 
was  a  good  deal  to  be  said  in  favour  of  the 
view  that  if  a  man  had  resided,  in  the  sense 
of  having  had  a  residence^  being  responsible 
for  rent,  having  his  family  residing  there, 
and  being  in  fact,  a  resident  in  the  place  in 
every  respect,  except  for  his  own  personal 
presence — if  a  man  had  thas  resided  in  a 
parish  —  that  that  might  be  a  residence 
within  s.  34  of  the  Act  of  39  <k  40  Vict.  c.  61. 
Of  course  the  difficulty  is  that  that  section 
says  :  "Where  any  person  shall  have  resided 
for  the  term  of  three  years  in  any  parish,  in 
such  manner  and  under  such  circumstances 
in  each  of  such  years,  as  would  in  accordance 
with  the  several  statutes  in  that  behalf 
render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein.  .  .  ."  ^  That 
section  imports  the  conditions  of  residence 
which  are  feid  down  in,  among  other  places, 
s.  1  of  9  &  10  Vict.  c.  66,  and  the  latter 
section,  which  has  given  rise  to  extra- 
ordinary difference  of  opinion  in  the 
enunciation  of  some  judgments  which  it  is 
Quite  impossible  to  reconcile  with  later 
aecisions,  says  that  for  the  purpose  of 
residence  which  shall  bring  about  irremov- 
ability the  original  term  of  five  years, 
subseauently  three  and  now  one,  shall  have 
excluaed  from  it  the  time  during  which 
such  persons  shall  have  been  personally 
serving  as  a  soldier,  etc.,  with  a  number  of 
other  exceptions,  and,  therefore,  one  can  see 
why  a  less  liberal  construction,  or  narrower 
construction,  was  put  upon  the  word 
"  residence"  in  reference  to  s.  34  than  would 
have  been  put  upon  it,  if  the  statute,  so  to 
speak,  had  oeen  taken  by  itself.  Whether 
or  not  the  courts  have  gone  too  far  in  apply- 
ing the  condition  in  the  earlier  Act  it  is  not 
for  us  to  say,  because,  of  course,  we  are 
bound  in  this  court  to  follow  the  decision 
of  the  CJourt  of  Appeal,  and  in  fact  the  icjlp 
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decision  of  our  own  court,  if  it  concludes  the 
matter  as  Mr.  Holder  has  contended.  There 
are  two  cases  which  seem  to  me  to  decide 
that  we  are  bound  to  adopt  the  rule  for 
which  Mr.  Holder  contends ;  first,  that  there 
cannot  be  a  constructive  residence  of  the 
person  from  whom  the  settlement  is  derived, 
and,  secondly,  that  two  periods  of  residence 
cannot  be  joined  in  order  to  make  up  the 
necessary  term ;  and  that  although  the 
absence  be  compulsory  the  same  rule 
applies.  The  first  of  these  two  cases 
is  the  case  of  the  Dorchester  Union  v.  Wey- 
fnouth  Union,  supra,  which  was  decided 
by  Day,  J.,  and  the  late  Master  of 
THE  Rolls.  The  decision  in  that  case 
was  that :  "  In  order  that  a  settlement  by 
residence  may  be  acquired  under  s.  34  of 
the  Divided  Parishes  Act,  1876,  there  must 
have  been  a  residence  for  three  consecutive 
years  under  such  conditions  in  each  of  such 
years  as  would  have  created  a  status  of 
irremovability."  Day,  J.,  in  dealing  with 
that  point  of  the  case  refers  to  the  Act 
which  created  the  condition  of  irremovability, 
and  decided  that  in  order  to  make  up  the 
time  the  period  during  which  the  person 
was  absent  was  to  be  excluded,  or,  in  other 
wordsS,  he  applied  to  the  period  of  residence 
required  by  s.  34,  the  condition  of  residence 
which  is  applied  in  the  earlier  Act ;  and 
Sir  Archibald  Smith  in  his  short  judg- 
ment says  :  "  There  are  two  things  in  the 
section  that  render  the  argument  for  the 
appellants  untenable  because  no  construc- 
tion at  all  is  put  on  them,  while  they 
receive  their  natural  interpretation  if  the 
argument  for  the  respondents  is  right.  One 
is  the  expression  *  term  of  three  years,'  the 
other,  the  expression  '  in  each  of  such  years.' 
I  think,  therefore,  the  correct  construction 
is  that  put  on  the  section  by  the  respondents, 
that  to  confer  a  settlement  there  must  be 
residence  for  three  consecutive  years,  in 
each  of  which  the  nature  of  the  residence  is 
such  that  the  residence  would  have 
conferred  a  status  of  irremovability."  It 
might  well  have  been  open  to  this  court,  and 
it  may  still  be  open  to  the  Court  of  Appeal, 
to  say  that,  notwithstanding  that  view,  if 
there  be  a  residence  for  the  requisite  period 
except  for  a  temporary  absence  under  such 
circumstances  as  these,  such  residence 
affords  a  settlement  under  s.  34,  but  I  think 
this  is  a  distinction  which  must  be  drawn 
in  the  Court  of  Appeal.  The  other  case 
which  disposes  of  all  doubt  in  the  matter, 
and  which  also  establishes  that  any  earlier 
decisions  conflicting  with  this  view  mufit  be 
regarded  as  no  longer  law,  is  the  case  of  the 
St  Olav^s  Union,  supra.  There  the 
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resident  had  been  away  in  a  hospital.  He 
had  had  a  residence  maintained  during  all 
the  time  while  he  was  there,  and,  therefore 
in  this  case  the  i)oint  which  I  have  suggested 
as  being  a  point  which  is  free  from  autho- 
rity, and  miffht  be  well  worth  consideration, 
was  obviously  patent  to  the  court  which  gave 
the  decision.  The  case  of  the  Dorchester 
Union  v.  Weymouth  Union,  supra,  came  up 
for  consideration  in  the  SU  Olave*s  Casey 
^pra,  and  was  approved,  and  the  Court  of 
Appeal  decided  that  the  character  of  the 
residence  which  gives  a  settlement  under 
s.  34,  is  the  character  of  the  residence  which 
is  indicated  by  the  Act  of  9  &  10  Vict.  c.  66, 
8.  1 ;  and  that  the  period  when  the  patient 
was  absent  in  the  hospital  bein^  necessarily 
excluded,  the  conditions  required  by  the 
Act  of  39  &  40  Vict.  c.  61,  s.  34,  to  obtain  a 
settlement  by  residence  were  not  fulfilled. 
Now,  Mr.  Hughes  Siaked  us  not  to  apply  that 
decision  to  the  case  of  a  soldier,  because  the 
patient  in  the  St,  Olave's  Case,  supra,  had 
gone  voluntarily  into  the  hospital.  It  is  not 
possible  for  us  to  take  that  view,  because  in 
s.  1  of  9  &  10  Vict.  c.  66,  the  service  of  a 
soldier  is  coupled  with,  and  is  part  of,  the 
same  enactment  as  that  which  contains  the 
words  "  or  as  a  patient  in  a  hospital,"  and, 
therefore,  it  is  not  possible,  in  ray  opinion, 
to  say  that  if  voluntary  absence  from 
residence  prevents  there  being  a  .settlement, 
compulsory  absence  does  not  affect  the 
period  of  residence.  But  further  than  that, 
as  I  have  already  indicated,  the  court 
having  referred  to  the  fact  of  a  previous 
view  having  been  entertained,  expressly  say 
that  they  prefer  the  reasoning  in  the 
Dorchester  Case,  supra.  In  the  Dorchester 
Case,  supra,  the  man  was  in  prison,  and 
therefore,  was  not  there  by  his  own  will. 
His  absence  was  compulsory.  In  the 
St,  Olave's  Case,  supra,  the  man  was 
voluntarily  there,  and  both  those  cases 
were  decided  in  favour  of  the  view  that  to 
bring  about  the  residence  contemplated  by 
the  Act  there  must  be  a  continuous  resi- 
dence for  the  term  of  three  years.  I  think, 
therefore,  that  the  effect  of  those  decisions 
in  this  court,  and  possibly  in  any  court 
short  of  the  House  of  Lords,  is  such  that  it 
is  not  open  to  Mr.  Hughes  to  contend  that 
the  broKen  periods  of  residence  may  be 
pieced  together,  and  also  that  compulsory 
absence  is  not  a  break  in  the  period  of 
residence.  The  appeal  must  be  allowed, 
and  the  order  which  settled  the  paupers  on 
Maidstone  must  be  avoided. 

Lawhance,    J. — I    am    of    the    same 
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Ridley,  J. — I  am  also  of  the  same 
opinion. 

Appeal  allowed. 

Solicitors  for  the  appellants :  Kingsford, 
Dorman  &  Co.,  for  Hoar,  Howlett  and 
Tatham,  Maidstone. 

Solicitors  for  the  respondents:  A.  J. 
Franks,  Newark. 
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(Before    Mr.  Loveland-Loveland,  K.C., 
Deputy- Chairman,  and  other  J  J). 

October  13,  1905. 

Guardians   op   St.   Austell    Union  v. 
Guardians  of  Parish  of  St.  Mary- 

LEBONE. 


Poor  Law — Settlement— Renting  and  pay- 
ment of  rates  and  taxes— Husband  of 
pauper  passing  under  assumed  name — 
Grounds  of  removal — Non-disclosure 
of  husband's  assumed  name. 


An  order  of  justices  adjudicated  the  settle- 
ment of  a  pauper.  B.  C,  a  married 
woman,  to  be  in  the  parish  of  JSt.  J5», 
in  the  St.  A.  Union,  and  directed  her 
removal  to  that  union  accordingly. 
The  grounds  of  removal  were  that  B.  C. 
toas  the  wife  of  T.  C,  and  that  T.  C. 
had  acquired  a  settlement  in  the  parish 
of  St.  B.  by  rentina  and  payment  of 
rates  arid  ta^xes.  2.  C.  had,  in  fact, 
so  acquired  a  settlement  in  the  parish 
of  St.  B.y  but  whilst  living  in  that 
parish  had  always  massed  under  the 
assumed  Tuvme  of  L.  J/.,  and  had  paid 
his  rates  and  rent  in  that  name.  The 
identity  of  L.  M.  and  T.  C.  wees  not 
known  to  the  guardians  of  the  St.  A. 
Union  until  after  they  had  given  notice 
of  appeal  against  the  above  order  of 
justices. 

Held,  that  the  non-disclosure  of  the  assumed 
,name  of  T.  C   in  the  grounds  of  re- 
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moval  did  not  operate  to  vitiate  the 
"  order. 


This  was  an  appeal  against  an  order  of 
justices  for  the  county  of  London  directing 
the  removal  of  one  Beatrice  Charlesworth 
from  the  parish  of  St.  Marylebone  to  the 
St.  Austell  Union. 

After  reciting  that  complaint  had  been 
made  to  the  justices  by  the  guardians  of 
the  parish  of  St.  Marylebone  that  Beatrice 
Charlesworth,  aged  thirty-one  years^  had 
come  to  inhabit  and  was  now  inhabiting  in 
the  parish  of  St.  Marylebone,  not  having 
any  legal  settlement  therein  and  not  being 
irremovable  within  the  meaning  of  the 
statutes  thereunto  relating,  nor  producing 
a  certificate  acknowledging  her  to  oe  settled 
elsewhere,  and  was  now  actually  chargeable 
thereto  and  receiving  relief  therefrom,  the 
justices  in  their  order  stated  that  they 
a^djudged  the  same  to  be  true,  and  that 
they  also  adjudged  the  parish  of  St.  Blazey 
(which  was  comprised  in  the  St.  Austell 
Union)  to  be  the  place  of  the  last  legal 
settlement  of  the  pauper,  Beatrice  Charles- 
worth. The  justices  therefore  ordered  the 
removal  of  the  pauper  from  the  parish  of 
St.  Marylebone  to  the  St.  Austell  Union. 

The  ^rounds  of  removal  were  as  follows  : 
That  the  pauper  had  come  to  inhabit  and 
was  now  inhabiting  in  the  parish  of  St. 
Marylebone,  not  having  grained  a  lecal 
settlement  there  nor  being  irremovable  by 
so  inhabiting,  nor  producing  a  certificate 
acknowledging  her  to  be  settled  elsewhere, 
and  was  now  actually  chargeable  to  the 
said  parish  and  receiving  relief  therefrom  ; 
that  the  legal  settlement  of  the  pauper  was 
in  the  parish  of  St.  Blazev,  which  was  com- 
prised m  the  St.  Austell  Union,  for  that  the 
said  Beatrice  Charlesworth  was  the  lawful 
wife  of  Tom  Charlesworth  ;  that  the  said 
Tom  Charlesworth  rented  a  dwelling-house, 
being  4,  Esmeralda  Terrace,  Rose  Hill,  in 
the  parish  of  St.  Blazey,  in  the  St.  Austell 
Union,  in  the  county  of  Cornwall,  for  one 
whole  year  and  upwards  at  an  annual 
rental  of  at  least  ten  pounds  per  year,  up 
till  Midsummer,  1904;  that  he  occupied 
the  same  and  was  assessed  to  and  paid  the 
rates  and  taxes  in  respect  thereof. 

The  order  of  removal  and  the  notice  of 
the  grounds  of  removal  were  dated  June 
14th,  1905. 

The  notice  of  appeal  was  dated  July  21st, 
1905,  and  the  following  were  the  grounds 
of  appeal :  That  the  said  order  was  bad 
and  defective  on  the  face  thereof,  being 
made  without  any  legal  proof  of  the  alleged 
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grounds  of  removal,  including  the  particulars 
of  the  settlement  relied  upon  in  support 
thereof ;  that  the  pauper  was  not  residing 
in  the  parish  of  St.  Marylebone  at  the  time 
the  order  was  made ;  that  the  pauper  was 
not  legally  chargeable  to  the  parish  of  St 
Marylebone  at  the  time  the  order  was 
made;  that  the  pauper  at  the  time  the 
order  was  made  was  not  logally  settled  in 
any  parish  in  the  St.  Austell  Union  ;  that 
the  pauper  was  not  the  lawful  wife  of  Tom 
Charlesworth ;  that  Tom  Charlesworth 
never  rented  the  dwelling-house,  being  4, 
Esmeralda  Terrace,  Rose  Hill,  in  the  parish 
of  St.  Blazey,  in  the  St.  Austell  Union,  for 
one  whole  vear  and  upwards  at  an  annual 
rent  of  at  least  ten  pounds  a  vear  up  till 
Midsummer,  1904  ;  that  Tom  Charlesworth 
never  occupied  such  dwelling-house  and 
was  never  assessed  to  and  never  paid  the 
rates  and  taxes  in  respect  thereof;  that 
Tom  Charlesworth  had  never  acquired  a 
settlement  by  renting  any  tenement,  dwell- 
ing-house or  land,  for  one  whole  year  or 
upwards,  in  the  parish  of  St.  Blazey. 

It  was  now  admitted  that  Tom  Charles- 
worth had  gained  a  settlement  in  the  parish 
of  St.  Blazey  under  the  circumstances 
stated  in  the  grounds  of  removal,  and  that 
the  pauper  was  accordingly  in  fact  settled 
in  such  parish  ;  but  it  was  proved  in  evi- 
dence by  the  assistant  overseer  and  rate  col- 
lector of  the  parish  of  St.  Blazey  that  Tom 
Charlesworth,  while  living  at  Esmeralda 
Terrace,  in  that  parish,  had  always  passed 
under  the  name  of  Leslie  Martyn ;  that 
under  such  name  Charlesworth  appeared  in 
the  rate  books,  and  that  in  such  name  he 
had  been  given  rate  and  rent  receipts.  It 
was  not  until  September  19th,  1905,  that 
the  assistant  overseer  was  aware  of  the  true 
name  of  Tom  Charlesworth. 

Clarke  Holly  for  the  guardians  of  St. 
Austell  Union,  now  maintained  that  the 
order  of  justices  should  not  be  upheld  since 
the  grounds  of  removal  did  not  aisclose  the 
name  under  which  Tom  Charlesworth  had 
been  rated  in  the  parish  of  St.  Blazey.  It 
was  contemplated  by  the  statute  that  the 
grounds  of  removal  should  give  such  name. 
Otherwise  it  was  impossible  for  the  union 
uijon  whom  an  order  was  made  to  deter- 
mine whether  such  facts  existed  as  justified 
the  order. 

Bodkin^  for  the  parish  of  St.  Marylebone. 
maintained  that  the  order  should  stand  and 
that  the  appeal  should  be  dismissed. 

The  court  held  that  the  order  was  good 
and  dismissed  the  appeal,  the  appellants  to 
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pay  the  respondents'  costs  from  September, 
19th,  the  date  when  the  appellants  became 
acquainted  with  Tom  Charlesworth's  true 
name. 

Appeal  dumtssed. 

Solicitors  for  the  Guardians  of  St  Austell 
Union :  W.  A.  S.  Hellyar  <k  Co.,  for  J. 
Stephens,  St.  Austell. 

Solicitors  for  the  Quardians  of  the  Parish 
of  St  Marylebone  :  Greenwell  <k  Co. 
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(Before  Alverstone,  L.C.J.,  Lawrance 
and  Ridley,  JJ.) 

Augfiist  8,  1905. 

Roberts  v,  Leeming. 

Adulteration— Food  and  drugs— Margarine 
— Selling  to  prejudice  of  purchaser 
article  of  food  not  of  nature  de- 
manded— Standard  for  margarine  to  be 
fixed  by  the  court— Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict  c.  63), 
s.  6— Margarine  Act,  1887  (60  <k  51  Vict 
c.  29),  s.  3. 

On  an  information  under  s.  6  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  for  unlaw- 
fully selling  to  the  prejudice  of  a  pur- 
chaser a  certain  article  of  food — mar- 
garine — not  of  the  nature,  substance,  and 
quality  demanded  by  the  said  purchaser, 
the  justices  found  as  a  fact  that  there  was 
a  sale  to  the  prejudice  of  the  purchaser, 
as  they  were  of  opinion  that  the  article 
sold  wa^  not  of  the  nature,  substance, 
and  quality  demanded,  the  evidence 
before  them  proving  to  their  satirfac- 
tion  that  margarine  a<  usually  sold 
contained  at  least  85%  of  fat,  and  they 
convicted  the  defendant.  It  appeared 
that  the  margarine  sold  contained  only 
75-15%  of  fat. 

Held,  that  as  there  is  no  statutory  standard 
for  margarine,  the  justices  on^^Ruh  an     j 
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information  must  fix  for  themselves  a 
standard  for  m^argarine^  based  upon 
the  evidence  before  them. 

Held  also  (Alverstone,  L.C. J.,  dissenting)^ 
that  there  was  evidence  before  the  jits- 
tices  on  which  they  could  come  to  the 
conclusion  that  margarine  as  v^vally 
sold  contained  at  least  85%  of  fat. 

Burton  &  Sons  v,  Mattinson  (1902),  66  J.  P. 
628 ;  86  L,  T,  770,  and  Wilson  and 
MThee  v.  Wilson  (1903),  68  J,  P.  175, 
followed. 

Case  stated  by  justices. 

On  the  2nd  day  of  July,  1904,  an  infor- 
mation was  preferred  by  George  Leeming, 
the  resi)ondent,  a  superintendent  in  the 
Lancashire  county  constabulary,  and  an 
inspector  duly  appointed  under  and  for 
the  purposes  of  the  Sale  of  Food  and  Drugs 
Acts,  1875  to  1899,  against  Edward  Roberts, 
the  appellant,  under  s.  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  charging  the  appellant 
that  he  on  the  7th  day  of  June,  1904,  at 
Farnworth,  in  the  county  of  Lancaster,  did 
unlawfully  sell  to  the  prejudice  of  one 
Joseph  Rutter,  the  purchaser,  a  certain 
article  of  food,  to  wit,  one  pound  weight  of 
mar^rine  not  of  the  nature,  substance  and 
quality  demanded  by  such  purchaser,  the 
said  margarine  being  deficient  in  fat  and 
containing  an  excessive  amount  of  curd 
sugar  and  starch  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided, 
which  information  was  heard  by  the  said 
justices,  when  they  convicted  the  appellant 
of  the  said  offence  and  ordered  him  to  pay 
a  fine  of  £5  and  £30  costs,  and  in  default 
of  distress,  imprisonment  for  one  month, 
but  consented  to  state  and  sign  a  case. 

Upon  the  hearing  of  the  said  informa- 
tion the  following  facts  were  admitted  or 
proved :  The  appellant  is  a  provision  mer- 
chant carrying  on  business  at  7,  Bridge- 
water  Street,  Farnworth,  in  the  county  of 
Lancaster,  and  the  respondent  is  an  inspec- 
tor under  the  Food  and  Drugs  Acts  for  the 
division  of  Bolton,  of  which  Farnworth 
forms  part.  On  the  7th  day  of  June,  1904, 
the  respondent  caused  his  agent.  Sergeant 
Rutter,  to  go  to  the  appellant^  shop  for  the 
purpose  of  making  the  purchase  on  which 
this  charge  was  made.  The  said  Rutter,  on 
entering  the  shop,  asked  the  appellant,  who 
was  serving  there,  for  one  pound  of  marga- 
rine. The  appellant  asked  him  what  price, 
saying  he  had  some  at  6c?.  and  4d.  The 
sergeant    was    thereupon    served    with    a 
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pound  of  this  substance,  for  which  he  paid 
4fl?.,  and  having  complied  with  the  provi- 
sions of  the  Sale  of  Food  and  Drugs  Acts 
as  to  the  purchase  of  samples  for  anal}rsis, 
and  giving  the  appellant  one  third  portion, 
he  left  the  shop.  Later  in  the  day  he 
handed  the  remaining  two  portions  of  the 
substance  to  the  respondent  at  the  County 
Police  Office,  Bolton.  The  following  day 
(the  8th  June),  the  respondent  sent  Sergeant 
Rutter  with  one  of  the  two  remaining  por- 
tions of  the  substance  to  the  public  analyst 
for  the  county  at  Liverpool,  who  certified 
as  follows : 

**  County  of  Lancaster. 

474  D  3. 
"  Sale  of  Food  and  Drugs  Acts, 
1875  to  1899. 
"  To  Mr.  Superintendent  Leeming. 
"  I,  the  undersigned  public  analyst  for 
the  county  of  Lancaster,  do  hereby  certify 
that  I  received  on  the  8th  day  of  June, 
1904,  from  P.-S.  Rutter.  a  sample  of  marga- 
rine for  analysis,  whicn  was  then  marked 
No.  325  (Bn  D),  and  have  analysed  the 
same  and  declare  the  result  of  my  analysis 
to  be  as  follows  : 

"  I  am  of  opinion  that  the  said  samples 
contained  the  parts  as  under — 
14-;i0%  water. 
75-15%  fat. 
4-72%  salt. 

*35%  boracic  acid. 
5*48%  curd  sugar  and  starch. 

100       and  that  it  is  deficient  in  fat. 

"  Observations. 

"  No  change  has  taken  place  in  the  con- 
stitution of  the  sample  that  would  inter- 
fere with  the  analysis.  The  percentage  of 
fat  in  margarine  usually  amounts  to  more 
than  85%. 

"  As  witness  my  hand  this  24th  day  of 
June,  1904. 

"  W  COLLINGWOOD  WiLLIAMS,  B.  Sc. 

"  36,  Dansie  Street,  Liverpool." 


Mr.  Collingwood  Williams  could  not 
attend  the  first  hearing.  Dr.  Campbell 
Brown,  joint  public  analyst  for  the  said 
county,  who  had  also  analysed  the  sample 
and  ffiven  a  certificate  (a  copy  of  which  was 
attacned  to  the  case  after  the  proceedings 
had  been  initiated,  but  which  certificate  was 
not  the  one  of  which  a  copy  was  attached 
to  the  summons  as  required  by  the  Acts 
and  upon  which  the  case  for  the  resijondent 
was  based)  ^ve  evidence.  A  register  is 
kept  as  required  by  the  provisions  of  the 
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Sale  of  Food  and  Drugs  Acts  of  the  results 
of  analyses  made  at  tne  laboratory  by  Dr. 
Campbell  Brown,  and  for  which  he  is  per- 
sonally responsible.  This  register  does  not 
contain  any  figures,  but  only  the  records 
whether  the  samples  submitted  were  samples 
of  a  genuine  article  or  not.  Dr.  Campoell 
Brown,  for  the  purpose  of  this  case,  caused 
one  of  his  assistants  to  collect  statistics, 
which  he  checked  from  this  register  and 
some  other  book,  as  to  the  results  of  analyses 
made  in  his  laboratory  during  the  last  five 
years.  From  the  figures  so  collected.  Dr. 
Campbell  Brown  stated  that  in  500  samples 
the  average  percentage  of  fat  in  margarine 
analysed  in  his  laboratory  during  that 
period  was  about  85%,  and  that  none  con- 
tained starch.  Most  of  the  said  samples  re- 
ferred to  were  samples  of  margarine  which 
had  been  sold  as  butter. 

The  register  and  book  above  referred  to 
were  in  court.  Notice  to  produce  the  same 
had  been  given,  but  counsel  who  appeared 
for  the  appellant  was  not  allowed  to  inspect 
the  same  as  it  was  claimed  that  they  con- 
tained private  memoranda,  figures,  and 
other  information  which  were  not  in  any 
way  relevant  to  this  case.  The  appellant 
requested  that  the  third  sample  should  be 
sent  to  the  government  laboratory  pursuant 
to  s.  21  of  the  Sale  of  Food  and  Drugs  Act, 
1899  (62  &  63  Vict.  c.  61),  and  that  no  infor- 
mation, even  if  requested,  should  be  given 
as  to  the  result  of  the  analyses  previously 
made.  The  court  gave  the  third  sample  to 
the  respondent  andf  directed  him  to  send  it 
to  the  government  laboratory  for  analysis, 
and  it  was  so  sent  by  him,  together  with  a 
copy  of  the  certificate  of  Mr.  Collingwood 
Williams.  The  certificate  of  the  govern- 
ment analysts  was  attached  to  the  case, 
and  its  effect  is  given  in  the  judgment  ot 
Laweance,  J. 

It  was  admitted  that  the  article  com- 
plained of  was  prepared  in  imitation  of 
butter.  See  s.  3  of  the  Margarine  Act, 
1887  (60  &  51  Vict.  c.  29). 

Paragraphs  12  to  20  of  the  case  stated 
were  as  follows : 

12.  A  certain  amount  of  sugar  was  pre- 
sent in  the  sample,  which  was  proved  to 
have  been  derived  from  a  source  other  than 
milk  sugar  and  was  probably  glucose.  It 
was  claimed  by  the  appellant  that  glucose 
or  sugar  is  used  by  manufacturers  to 
counteract  the  slightly  bitter  taste  of  the 
preservative  present,  namely,  '35%  boracic 
acid,  and  to  correct  the  acidity  of  the  milk, 
and  that  the  preservative  is  added  for  the 
purpose  of  preserving  the  substance.  Vege- 
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table  oils,  it  was  stated,  frequently  form  an 
ingredient  of  margarine. 

13.  A  certain  proportion  of  full  cream 
or  milk  should  be  used  in  the  manufac- 
ture of  marearine  in  order  to  give  the 
substance  a  flavour  which  resembles  that 
of  butter.  One  result  of  using  milk  is  that 
a  varying  percentage  of  curds  is  left  in 
the  finished  article.  Curds  give  a  flavour 
which  resembles  butter  and  is  found  in 
all  margarine.  Another  result  of  the  use 
of  milk  is  that  a  certain  percentage  of 
water  is  left  in  the  finished  article. 

14.  The  percentage  of  salt  in  margarine 
ranges  from  0  to  8%,  and  is  put  in  or  left 
out  to  suit  the  taste  of  the  pisirticular  dis- 
trict in  which  the  margarine  will  be  sold. 

15.  Evidence  was  given  on  behalf  of  the 
appellant,  which  was  not  rebutted,  that 
starch  is  used  in  the  manufacture  of  sub- 
stances prepared  in  imitation  of  butter,  and 
hfiis  been  used  for  several  years  by  many, 
but  not  by  all  manufacturers,  for  the  pur- 
pose of  keeping  the  preservative  in  a  fine 
state  of  division.  A  very  small  percentage 
of  preservative  is  used  (*36),  ana  in  order 
that  it  may  be  evenly  distributed  it  is  mixed 
with  a  small  percentage  of  starch.  The 
preservative  thus  mixed  is  added  to  the 
finished  substance.  In  Belgium  it  is  com- 
pulsory for  manufacturers  to  put  in  a  certain 
percentage  of  starch  in  all  margarine  ;  2^% 
of  starch  added  to  this  substance  would  not 
profit  the  manufacturer. 

16.  Two  government  analysts  who  signed 
the  certificates  were  called,  and  said  all  the 
margarine  they  had  examined  for  the  last 
two  years  contained  87%  fat,  no  starch,  a 
small  percentage  of  curds  and  sugar,  and 
that  they  have  no  standard  recipe  for  mar- 
garine. 

17.  No  complaint  was  based  on  the  per- 
centage of  water,  salt,  and  boracic  acid. 

18.  No  evidence  was  given  as  to  the  usual 
constituents  of  Ad.  margarine,  but  one  manu- 
facturer stated  that  he  supplied  such  mar- 
garine which  contained  oniy  73%  fat  at  4d. 
per  pound. 

19.  Neither  the  respondent  nor  his  agent 
who  purchased  on  nis  behalf  had  any 
knowledge  as  to  what  margarine  is  or  as  to 
of  what  it  should  be  composed. 

20.  Four  witnesses  were  called  before  the 
justices  who  were  manufacturers  of  butter 
and  dealers  in  marcarine,  and  whose  trade  in 
butter  was  considerably  more  than  their 
trade  in  margarine  ;  also  two  retailers  were 
called  by  the  defence  ;  also  a  public  analyst      j 
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-who  expressed  an  opinion  based  on  the 
figtire^  contained  m  Mr.  Collingwood 
Williams's  certificate  that  the  sample  re- 
ferred to  was  a  sample  of  genuine  marga- 
rine. [At  the  request  of  the  appellant  and 
respondent  a  shorthand  note  of  tne  evidence 
accompanied  the  case.  During  the  reading 
of  the  case  in  court,  Alvebstone,  L.C.J.. 
said  :  "  The  justices  have  no  right  to  send 
up  a  transcript  of  shorthand  notes,  even  at 
the  reouest  of  the  appellant  and  respon- 
dent. They  are  bound  to  state  the  facts 
and  not  the  evidence.  The  parties  ought 
not  to  be  put  to  such  expense.  ] 

The  special  case  proceeded  as  follows  : 

Counsel  who  appeared  for  the  appellant 
took  a  preliminary  objection  to  the  certifi- 
cate, contending  that  it  did  not  contain  the 
necessary  material  to  enable  the  court  to 
say  whether  the  offence  charged  had  been 
committed. 

The  justices  overruled  this  objection,  and 
were  of  opinion  that  the  certificate  ^t  forth 
sufficient  facts  to  enable  them  to  come  to  a 
definite  conclusion. 

On  behalf  of  the  appellant  it  was  con- 
tended that  the  certificate  and  evidence  of 
Dr.  Brown  and  of  Mr.  Collingwood  Williams 
as  to  the  ingredients  of  the  sample,  the 
subject  of  the  charge,  were  inadmissible  on 
the  ground  that  they  had  not  personally 
done  all  the  minor  details  of  the  anal^^sis. 
but  had  simply  watched  and  supervised 
assistants  doing  so,  and  checked  their 
figures.  That  oral  evidence  of  the  results 
of  analyses  of  samples  of  margarine  being 
contained  in  the  re^ster  and  book  was  in- 
admissible. That  Dr.  Brown  not  having 
personally  extracted  and  collected  the  figures 
alleged  to  be  therein  contained  was  not  the 
proper  person  to  prove  their  contents,  al- 
though ne  was  responsible  for  the  accurate 
keepmg  of  such  figures  and  statistics 
and  had  checked  the  return  produced. 
That  the  court  had  not  compUed  with 
8.  21  of  the  Act  of  1899.  That  the  C9urt 
had  improperly  given  the  third  sample  into 
the  hands  of  the  respondent  to  transmit  to 
the  government  laboratory.  That  a  copy  of 
the  certificate  of  Mr.  Collingwood  Williams 
having  been  sent  by  the  respondent  to  the 
government  laboratory,  the  court  had  im- 
properly given  them  information.  That 
counsel  on  behalf  of  the  appellant  should 
have  been  allowed  to  cross-examine  the  two 
government  analysts,  although  they  were 
his  own  witnesses  called  by  him  upon  sub- 
poena and  examined  by  him  in  the  first  in- 
stance. That  Dr.  Brown  and  Mr.  Collingwood 
Williams  should  have  been  ordered  to  give 
particulars  of  the  tests  that  were  made  by 
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them  during  the  process  of  analysis  in 
answer  to  questions  which  were  directed  to 
show  that  both  the  certificates  given  by 
these  gentlemen  were  inaccurate.  That  the 
respondent  did  not  comply  with  s.  14  of  the 
Act  of  1875.  That  there  was  no  sale  to  the 
prejudice  of  the  purchaser  as  this  was  the 
sale  of  a  compound  article  for  which  there 
is  no  standard  that  the  article  sold  was 
wholesome  and  did  not  contain  anything 
deleterious.  That  no  offence  had  been  com- 
mitted as  the  facts  bring  this  case  within 
the  provisions  of  sub-ss.  (1),  (3)  and  (4)  of 
s.  6  of  the  Food  and  Drugs  Act,  1875.  That 
the  offence  charged  had  not  been  proved  as 
no  evidence  had  been  given  by  the  prosecu- 
tion of  the  normal  percentages  of  curd, 
sugar  or  starch  in  margarine.  That  no 
evidence  had  been  given  as  to  the  con- 
stituents of  4c?.  margarine. 

In  support  of  the  above  contentions  the 
following  cases  were  cited  :  Smith  v.  Wis- 
den  (1901),  66  J.  P.  150  ;  85  L.  T.  760 ; 
Hudson  V.  Bridge  (1903),  67  J.  P.  186; 
19  T.  L.  R.  369  ;  B.  v.  Field  (1895),  64  L.  J, 
M.  C.  158 ;  Burton  A  Sons  v.  Mattinson 
(1902),  66  J.  P.  628;  86  L.  T,  770  :  Hoyle  v. 
Hitchman  (1879),  4  Q.  B.  D.  233 ;  43  J.  P. 
430  ;  Bayley  v.  Pearks  (1902),  66  J.  P.  790 ; 
87  L.  T.  67. 

The  justices  overruled  the  above  conten- 
tions, and  having  regard  to  the  case  of 
Burton  &  Sons  v.  Mattinson  (1902),  66  J.  P. 
628  ;  86  L.  T.  770,  found  as  a  fact  that 
there  was  a  sale  to  the  prejudice  of  the 
purchaser,  as  they  were  of  opinion  that 
the  article  sold  was  not  of  the  nature, 
substance,  and  quality  demanded,  the 
evidence  before  tnem  proving  to  their 
satisfaction  that  margarine  as  usually  sold 
contained  at  least  85%  of  fat,  and  they 
therefore  convicted  the  appellant  as  above 
stated. 

The  question  for  the  opinion  of  the  court 
was  whether  the  bench  acted  rightly  in  so 
convicting  the  appellant  under  the  circum- 
stances. 

By  s.  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875 :  "  No  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of 
food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  de- 
manded by  such  purchaser,  under  a  penalty 
not  exceeding  twenty  pounds :  provided 
that  an  offence  shall  not  be  deemed  to  be 
committed  under  this  section  in  the  follow- 
ing cases:  that  is  to  say : 

**(!)  Where  any  matter  or  ingredient  not 
injurious  to  health  has  been  added  to  the 
food  or  drug  because  the  same  is  required 
for  the  production  or  preparation  thereof  as     j 
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an  article  of  commerce,  in  a  state  fit  for  car- 
ria^  or  consumption,  and  not  fraudulently 
to  increase  the  bulk,  weight,  or  measure  of 
the  food  or  drug,  or  conceal  the  inferior 
quality  thereof ; 

"(2)  Where  the  drug  or  food  is  a  pro- 
prietary medicine,  or  is  the  subject  of  a 
patent  in  force,  and  is  supplied  in  the  state 
required  by  the  specification  of  the  patent ; 

'*(3J  Where  the  food  or  drug  is  com- 
pounded as  in  this  Act  mentioned  ; 

"  (4)  Where  the  food  or  drug  is  unavoid- 
ably mixed  with  some  extraneous  matter 
in  the  process  of  collection  or  preparation." 

By  the  Margarine  Act,  1887  (50  &  51  Vict 
c.  29),  s.  3,  the  definition  of  margarine  is  as 
follows : 

'*  The  word  *  margarine'  shall  mean  all  sub- 
stances, whether  compounds  or  otherwise, 
prepared  in  imitation  of  butter,  and  whether 
mixed  with  butter  or  not,  and  no  such  sub- 
stance shall  be  lawfully  sold,  except  under 
the  name  of  mar^rine,  and  under  the  con- 
ditions set  forth  m  this  Act." 

J.  Ricardo  {Bray  with  him),  for  the  ap- 
pellant.—When  the  justices  found  as  a  fact 
that  the  substance  sold  was  prepared  in 
imitation  of  butter,  they  were  precluded  by 
s.  3  of  the  Margarine  Act,  1887.  from  going 
further  into  the  question  of  how  it  was 
constituted.  By  that  section  everything 
preuared  in  imitation  of  butter  must  be 
sola  as  margarine .  The  substance  sold  here 
was  admittedly  prepared  in  imitation  of 
butter,  and  was  sold  as  margarine,  «.c.,  a 
substance  prepared  in  imitation  of  butter. 
The  substance,  therefore,  was  of  the  nature, 
substance  and  quality  demanded  by  the  pur- 
chaser. Burton  &  Sons  v.  Mattinson  (1902) 
66  J.  P.  628  ;  86  L.  T.  770,  is  distinguishable 
from  this  case,  for  there  was  no  finding  there 
that  the  substance  sold  was  prepared  in 
imitation  of  butter,  and  in  that  case  mar- 
garine and  water  were  sold,  and  water  is  not 
a  "  substance  "  (i.e.  a  "  food  ";  see  s.  26  of  the 
Food  and  Drugs  Act,  1899).  It  is  a  foreign 
body.  No  one  of  the  constituents  here  was 
a  foreign  body.  All  are  ordinarily  found  in 
margarine.  In  Burton  <k  Sons  v.  Mattin- 
son,  suiyra,  it  was  held  that  as  there  was 
more  than  16%  of  water  in  the  substance 
sold,  on  the  analogy  of  the  standard  for 
water  in  butter  fixed  by  the  Board  of  Agri- 
culture under  s.  4  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  viz..  16%,  an  oflfencehad  been 
committed.  See  Sale  of  Butter  Regulations, 
1902.  Further,  the  substance  sold  here— 
margarine— was  a  compound  article,  and 
therefore,  unless  it  contains  something 
injurious  to  health,  it  does  not  matter 
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how  it  is  constituted,  as  no  known  recipe 
exists,  and  there  can  be  no  offence 
under  s.  6  of  the  Food  and  Drugs  Act, 
1875  (Hudson  v.  Bridge  (1903),  67  J.  P. 
186 ;  19  T.  L.  R.  369).  That  is  so  even  in 
the  case  of  a  natural  product  of  varying 
qualities  (Lane  v.  Collins  (1884),  14  Q.  B.  D. 
193 ;  49  J.  P.  89).  Again,  on  the  facta 
found  by  the  justices,  their  inference  that 
there  should  be  a  standard  of  85%  of  fat  in 
margarine  was  wrong.  The  .samples  ex- 
amined by  Dr.  Campbell  Brown  were  not 
margarine  but  adulterated  butter.  There 
was  no  evidence  that  margarine  usually  had 
a  standard  of  85%  fat.  The  government 
analvst  gave  the  same  evidence,  based 
on  the  same  information.  The  appellant's 
counsel  was  not  allowed  to  cross-examine 
the  government  analysts,  who  were  the 
app^ellant's  witnesses,  to  ascertain  whether 
their  conclusions  were  based  on  samples 
sold  as  margarine  or  butter.  The  justices 
admitted,  there  was  no  ground  of  objec- 
tion as  to  the  other  ingredients  besides 
fat ;  but  these  ingredients  toother  amount 
to  20%.  On  their  own  showing,  therefore, 
80%  was  a  proper  proportion  of  fat.  If  the 
justices,  on  tne  evidence,  could  set  up  a 
standard,  it  is  not  sufficient  for  an  offence 
under  s.  6  to  find  the  article  sold  has  fallen 
short  of  that  standard,  but  it  must  also  be 
found  that  the  substance  is  inferior  because 
it  falls  short  of  the  standard.  If  the  jus- 
tices, on  the  evidence,  can  set  up  a  stan- 
dard, and  the  substance  sold  falls  short  of 
the  standard,  and  so  is  inferior,  then  it  is 
so  by  reason  of  its  being  necessary  to  add 
ingredients,  and  the  case  falls  within  sub- 
s.  (1)  of  proviso  1  of  s.  6  of  the  Food  and 
Drugs  Act,  1875  (Smith  v.  Wisden  (1901), 
66  J.  P.  150;  85L.  T.  760. 

Bartley,  for  the  respondent.— The  only 
Question  in  this  case  is,  Was  there  any  evi- 
aence  on  which  the  justices  could  come  to 
the  conclusion  that  this  was  not  margarine  ? 
The  justices  can  convict  in  the  case  of  a  sale 
of  margarine  under  s.  6  of  the  Food  and 
Drugs  Act,  1875.  The  only  question  is  one 
of  evidence.  There  was  evidence  that  this 
substance  was,  and  evidence  that  it  was  not, 
commercial  margarine,  and  the  justices  have 
decided  that  it  was  not  There  being  no 
standard  as  to  the  amount  of  fat  in  mar- 
^rine,  a  standard  must  be  fixed  by  the 
lustices  (Wilson  and  M'Phee  v.  WUson 
(1903),  68  J.  P.  175).  [Alvebstone,  L.C.J. : 
How  do  you  deal  with  the  point  that  no 
complaint  was  based  on  the  i)ercentage  of 
water,  salt,  and  boracic  acid,  so  that 
the  fat  must  necessarily  be  less  than  85%  ?] 
That  means  there  was  no  complaint  qwa   ^1^ 
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water  or  qua  salt  or  qua  boracic  acid^  but 
there  was  a  complaint  as  to  the  amount  of 
all  the  constituents  as  involving  a  deficiency 
of  fat.  The  justices  had  technical  know- 
ledge as  to  margarine,  and  they  were  entitled 
to  use  it  (E.  V.  Field  (1895),  64  L.  J.  M.  C. 
158). 

Ricardo^  in  reply.-—  Wilson  and  AVPhee  v. 
Wilson^  suproy  was  a  case  as  to  a  natural 
product— brandy — which  should  be  grape 
juice  onl^  distilled  in  a  certain  way,  ana  has 
no  beanng  on  this  case  where  the  sub- 
stance is  a  compound  manufactured  article. 
[Alvebstone,  LC. J. :  Should  jrou  not  have 
sold  the  substance  as  margarine  with  so 
much  fat  in  it?J  No,  as  margarine.  See 
the  provisions  of^s.  6  of  the  Margarine  Act, 
1887. 

HiDLET,  J. — In  this  case  a  question  has 
arisen  under  a  prosecution  in  which  the 
appellant  was  charged  with  having  sold  to 
the  prejudice  of  the  purchaser  a  certain 
article  of  food,  to  wit,  one  pound  weight 
of  margarine  not  of  the  nature,  substance 
and  quality  demanded  by  such  purchaser, 
the  said  margarine  being  deficient  in  fat 
and  containing  an  excessive  amount  of 
curd,  sugar  and  starch,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided— s.  6  of  the  Food  and  Drugs  Act, 
1875  ;  and,  although  the  court  is  agreed 
upjon  the  principles  of  the  construction  of 
this  statute,  and  upon  the  question  whether 
or  no,  and  under  what  circumstances,  there 
can  be  adulteration  of  margarine,  yet,  as  we 
are  not  agreed  as  to  the  particular  findings 
in  this  case,  it  falls  upon  me  to  first  give 
judgment.  I  am  of  opinion,  speaking  for 
myself,  that  the  justices  had  before  them 
facts  upon  which  they  could  have  drawn 
the  inference  which  they  have  drawn.  It 
appears  that  the  margarine  in  question 
was  found  to  contain,  upon  analysis,  75% 
of  fat,  14%  of  water,  4%  of  salt  and  5%  of 
other  substances,  including  cura.  sugar  and 
rice  starch.  I  nave  left  out  the  decimal 
points  which  make  up  the  100,  but  those 
are,  roughly  speaking,  the  proportions  of 
the  substances  which  it  contained.  The 
justices  have  in  point  of  fact  found  that  there 
should  have  been  85%  of  fat  in  the  sample 
mar^rine.  Their  finding  is  this.  After 
quoting  Burton  A  Sons  v.  Mattinson,  supra, 
and  other  cases,  they  say  :  "  We  overruled 
the  above  contentions,  and  having  regard 
to  the  case  of  Burton  ak  Sons  v.  Mattinson, 
supra,  found  as  a  fact  that  there  was  a  sale 
to  the  prejudice  of  the  purchaser,  as  we 
were  of  opinion  that  the  article  sold  was 
not  of  the  nature,  substance  and  quality 
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demanded,  the  evidence  before  us  proving 
to  our  satisfaction  that  margarine  as  usually 
sold  contained  at  least  85%  of  fat,  and  we 
therefore  convicted  the  appellant  as  above 
stated."  The  section  under  which  these 
proceedings  were  taken  is  s.  6  of  the  Food 
and  Drugs  Act  1876.  It  is  necessary,  in 
order  to  satisfy  the  words  of  that  section,  that 
there  should  be  a  sale  to  the  prejudice  of  the 
customer,  i.e.,  not  that  the  article  sold  should 
be  of  a  good  quality  or  of  superior  quality, 
but  should  be  of  inferior  quality,  and, 
secondly,  that  it  shall  not  be  of  the  nature, 
substance  and  quality  of  the  article  de- 
manded. I  am  taking  that  from  well- 
recognised  principles,  which,  I  think,  were 
first  of  all  laid  down  by  Lush,  L. J.  Now, 
in  my  view  of  the  case,  there  was  evidence 
on  both  sides  as  to  whether  or  no  this 
particular  margarine  was  of  a  quality  inferior 
to  that  of  which  ordinary  margarine  ought  to 
be.  We  have  to  consider  the  case  of  an 
article  compounded  for  the  purposes  of 
commerce.  It  is  not  a  natural  product. 
You  cannot  say  there  is  a  certain  standard 
which  nature  has  laid  down  which  is  the 
proper  standard  for  the  qualities  to  be  pos- 
sessed by  this  particular  article,  and,  as 
I  think,  it  is  like  the  Scotch  case,  Wilson 
and  M^Phee  v.  Wilson,  stipra,  quoted  by 
Mr.  Bartlet/,  in  which  the  court  must  lay 
down  for  itself  a  standard.  In  this  case, 
therefore,  the  justices  had  to  make  their 
o^Ti  standard  according  to  the  evidence 
before  them,  and  they  had  to  say,  Was  this 
article  in  accordance  with  the  standard,  or 
was  it  not  ?  If  it  was  of  inferior  quality 
and  wa3  not  of  the  nature,  substance  and 
quality  of  the  article  demanded,  they  would 
be  right  in  convicting  the  defendant ;  if  it 
were  found  that  the  substance  sold  was  up 
to  the  standard,  or  if  it  were  found  that  it 
was  of  the  nature,  substance  and  quality 
demanded,  then  the  prosecution  must  fail. 
As  to  the  first  point  in  the  case,  it  appears 
to  me  that  there  was  evidence  upon  which 
the  justices  could  have  acted,  although  I 
am  not  going  to  say  it  was  a  clear  and 
certain  case  in  which  they  must  have  come  to 
that  conclusion.  It  would  appear,  first  of 
all,  that  there  was  this  certificate,  of  which 
I  have  read  the  contents  already,  and  which 
concluded  by  sajring  that  there  was  a 
deficiency  in  fat.  Mr.  Collingwood  Wil- 
liams, whose  certificate  it  was,  says  that 
the  percentage  of  fat  in  margarine  usually 
amounts  to  more  than  85%.  I  understand 
that  he  was  called  as  a  witness  and  cross- 
examined.  It  is  also  the  fact  that  another 
witness  was  called  and  was  cross-examined, 
who  gave  practically  the  same  evidence,     t 
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natnely,  that  there  ought  to  be  85%  of  fat, 
and  he  was  cross-examined,  as  vas  also 
Mr.  Collingwood  Williams,  to  this  effect — 
that  they  were  speaking  of  samples  of 
butter  and  not  of  margarine.  But  besides 
the  evidence  I  have  mentioned  there  were 
also  two  Qovemment  analysts  who  wer^ 
called,  and  who  had  examined,  as  I  under- 
stand, the  third  part  of  this  sample.  Ui)on 
being  called  they  said  all  the  margarine 
they  had  examined  for  the  last  two  years 
contained  87%  of  fat,  no  starch,  a  small 
percentage  of  curds  and  suear,  and  that 
they  had  no  standard  recipe  for  margarine. 
That  was  the  evidence  on  the  part  of  the 
prosecution.  On  the  other  side  there 
seems  to  have  been  one  witness,  a  manu- 
facturer, who  said  that  he  supplied  such 
margarine,  which  contained  73%  only  of 
fat,  at  4d,  per  pound ;  and  there  were 
other  witnesses  called,  as  stated  in  the 
case,  one  of  whom  was  a  public  analyst, 
who  expressed  an  opinion,  based  on  the 
figures  contained  in  Mr.  Collingwood 
Williams^s  certificate,  that  the  sample  re- 
ferred to  was  a  sample  of  genuine  mar- 
garine. That  constitutes  the  evidence  on 
both  sides.  I  am  not  prepared  to  say, 
although  I  understand  my  lord  thinks  so, 
that  we  ought  necessarily  to  find  that  the 
justices  have  drawn  a  wrong  inference 
from  that  evidence.  They  have  found  that 
the  proper  standard  of  margarine  was  not 
maintained  in  this  sample,  and  that  the 
article  was  not  of  the  nature  demanded ; 
that  in  the  first  instance  it  was  not  up  to 
the  recognised  standard  which  they  ought 
to  find  upon  the  evidence.  Upon  the  second 
point  there  is  also  a  difficulty  which  arises 
Decause,  whereas  in  the  case  of  Burton  tk 
Sons  v.  Mattinsony  supra,  it  is  found  by 
the  analyst  that  there  was  a  specific  excess 
in  the  quantity  of  water  which  the  sample 
contained,  in  this  instance  there  is  no  such 
finding  by  the  analysts.  They  have  not 
found  what  there  is  here  to  the  prejudice  of 
the  sample  which  there  ought  not  to  be.  Now 
I  agree  that  that  also  raises  a  considerable 
difficulty  in  the  case.  But  then  we  have  to 
remember  that  this  was  really  the  nature 
of  the  evidence.  You  may  have  water  in 
the  margarine,  you  may  have  salt  in  the 
margarine,  and  you  may  have  other  sub- 
stances, such  as  curd,  sugar  and  starch,  and 
it  would  apparently  appear  from  some 
statements  in  the  case  that  no  objection 
was  made  to  anv  of  them.  I  think  upon 
looking  at  the  whole  matter  that  we  must 
suppose  that  the  real  fact  is  that  objection 
was  not  made  to  any  one  of  these  sub- 
stances, but  that  objection  was  made  to 
48Q 
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the  presence  of  all  of  them  in  these  quan- 
tities, because  if  they  were  present  in  the 
quantities  which  I  have  read  out  already  they 
were  inconsistent  with  the  presence  of  85% 
of  fat.  It  was  therefore  necessary  for  the 
prosecution  to  show,  which  we  might 
perhaps  hardly  find  expressed  in  so  many 
words  in  the  evidence,  that  they  should  not 
be  present  in  those  quantities.  At  the  same 
time  it  is  a  fact  upon  which  the  appellant 
is  entitled  to  rely,  that  it  is  found,  as  stated 
in  this  case,  that  no  objection  was  made  to 
the  presence  of  those  substances  in  the 
mareeirine.  *'No  complaint  was  based 
on  the  percentage  of  water,  salt  and  boracic 
acid."  But  upon  the  whole,  having  regard 
to  the  fact  that  it  is  for  the  justices  to  find 
the  facts  and  the  inferences  that  are  to  be 
drawn  from  them,  I  do  not  think  we  ought 
to  interfere  in  such  a  case  unless  it  is 
obvious  and  certain  that  the  wrong  in- 
ference has  been  drawn.  I  am  not  prepared 
to  say  so,  and  therefore  I  think  that  we 
ought  not  to  interfere  with  the  finding  of 
the  justices  in  their  decision.  Upon  the 
other  part  of  the  case,  namely,  as  to  how 
far    mar^rine  may   be  the   subject  of  a 

?rosecution  under  s.  6  of  the  Act  of  1875, 
do  not  propose  to  add  anything[.  I 
believe  the  court  are  all  of  one  opinion 
upon  that  subject.  Therefore,  having  ex- 
pressed my  view  so  far  as  I  have  the  mis- 
fortune of  differing  from  my  lord  on  the 
actual  finding  of  tne  justices  in  this  par- 
ticular case,  I  have  concluded  what  I  have 
to  say. 

Lawrance,  J. — I  am  of  the  same  opinion 
as  my  brother  Ridley.  It  seems  to  me 
that  the  main  question  to  be  considered 
here  is,  was  there  evidence  before  the  jus- 
tices which  justified  them  in  coming  to  the 
conclusion  to  which  they  did  come  upon 
this  case?  In  my  judgment  there  was. 
The  summons  was  tor  selling  margarine 
containing  an  excessive  amount  of  curd, 
sugar,  and  starch,  and  being  deficient  in 
fat.  What  the  justices  have  found  as  a 
fact  is  this,  that  it  was  deficient  in  fat  and 
that  there  was  evidence  which  proved  to 
their  satisfaction  that  margarine  usually 
sold  contained  at  least  85%  of  fat.  Now.- 
this  substance  sold  contained  only  75%  ot 
fat,  and  if  the  justices  were  right  in  the 
inference  they  have  drawn  from  that,  there 
was  a  deficiency  of  fat,  and  the  magistrates 
came  to  a  projier  conclusion  in  saying  that 
the  defendant  was  liable  under  the  sum- 
mons. That  the  court  can  and  must,  unless 
the  enactment  is  to  be  brought  to  nothing 
at  all,  fi^x.  some  standard  is,  I  should  have 
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thought,  abundantly  clear.  There  is  nothing 
in  the  Act  to  show  what  margarine  is.  It 
it  were  not  so,  and  if  evidence  of  that  kind 
were  not  admitted,  it  would  be  perfectly 
impossible  to  get  at  what  marmrine  is 
under  the  Margarine  Act  at  all.  There  is 
BO  one  constituent  that  I  know  of  that 
would  be  necessary  to.  form  margarine.  All 
S.  3  of  the  Marganne  Act,  1887,  says  is  tnat 
it  must  be  prepared  in  imitation  of  butter. 
Whether  it  is  to  be  like  butter  in  appear- 
ance, or  whether  it  is  to  be  like  butter  in 
anything  but  its  taste,  I  do  not  know.  But 
the  decision  in  the  case  of  Wilson  and 
M^Phet  V.  Wilson^  mpra,  is  absolutely 
clear,  and  I  think  that  the  court  has  power 
to,  and  must,  dealing  with  an  Act  like  the 
Margarine  Act,  fix  some  standard  for  itself. 
Now  it  is  said  with  regard  to  this  85%  of 
fat,  that  in  the  case  of  some  of  the  analyses 
taken  by  the  two  first  analysts  employed,  it 
may  be  that  they  have  analysed  samples  of 
something  that  was  sold  as  butter,  and 
which  turned  out  to  be  margarine.  Of 
course  if  that  were  so,  that  would  not  be  a 
proper  analysis  for  this  purpose.  But  the 
government  anal^rsts  undoubtedly  proved 
beyond  all  Question  that  their  analyses 
were  of  samples  of  margarine.  There  is  no 
doubt  whatever  about  that^  and  therefore 
with  regard  to  their  analysis,  which  in  the 
main,  if  I  understand  it  rigntly,  was  the 
same  as  the  other  two  analyses,  it  would 
appear  that  the  other  analyses  were  pro- 
bably taken  from  margarine,  and  not  from 
something  sold  as  butter.  However  that 
may  be,  at  least  so  far  as  the  government 
analysts  are  concerned,  they  seem  to  me  to 
have  been  taken  from  samples  of  margarine. 
Another  point  taken  is  that  no  complaint 
was  made  as  to  certain  of  the  constituents 
of  the  margarine,  the  water,  the  salt  and 
boracic  acid,  nearly  20%  of  the  whole,  and 
that  therefore  85%  of  fat  could  not  also  be 
present  in  the  sample.  That  does  not  press 
upon  me  at  all.  It  may  be  true  that  you 
are  entitled  to  have  16%  of  water  if  that  is 
all  that  has  been  found  in  it ;  but  it  cannot 
be  denied,  I  suppose,  that  the  main  con- 
stituent of  margarine  is  fat.  The  main 
constituent  and  the  important  constituent 
is  fat,  and  of  that,  I  suppose,  there  should 
be  a  certain  quantity.  And  it  does  not 
seem  to  me  that  because  there  may  not  be 
too  much  water  and  too  much  salt,  or 
boracic  acid,  there  may  not  be  too  mucn  of 
them  all  put  together  in  one  sample ;  and 
if  the  effect  of  that  is  to  exclude  the  proper 
quantity  of  fat,  then  I  think  there  is  that 
which  would  bring  it  within  the  provisions 
of  the  statute,  namely,  that  you  have  not 
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got  the  amount  of  fat  which  the  justices  in 
this  case  thought  was  ris'ht  and  which  the 
analyst  thought  was  ri^t.  I  think  there 
was  evidence  upon  which  the  magistrates 
might  have  come  to  the  conclusion  that 
they  did,  and  therefore  I  think  that  this 
appeal  should  be  dismissed. 

Alveestone,  L.C.J.— There  is  no  differ- 
ence whatever  between  my  brethren 
Lawrance  and  Ridley  and  myself  on  the 
question  of  law  raised  by  this  case.  I  de- 
sire to  state  that  most  emphatically,  because 
to  a  great  part  of  Mr.  Etcardo's  very  clear 
argument  upon  the  later  part  of  the  case  I 
give  no  adhesion  at  all.  I  think  it  is  con- 
trary to  the  decision  of  this  court  and  of 
Wilson  and  M'Fee  v.  Wilson  (1903),  68  J.  P. 
175,  audi  wish  it  to  be  distinctly  understood 
that  I  do  not  differ  in  the  least  from  the 
view  my  brethren  have  taken  as  to  the  law 
of  this  case.  It  was  contended  by  Mr. 
Ricardo  that  the  moment  it  is  found,  as  it 
is  found  in  this  case,  that  the  substance 
that  was  sold  was  an  imitation  of  butter, 
there  was  an  end  of  the  case,  and  he  saia 
that  the  magistrates  could  not  go  on  to  con- 
sider of  what  it  was  composed.  In  what- 
ever wav  it  was  comj)ounded  it  was  bound 
to  be  sold  as  margarine.  That  was  the  argu- 
ment in  terms  used  by  Mr.  Avory  in  the 
case  of  Burton  &  Sons  v.  Mattinson  (1902, 
66  J.  P.  628 ;  86  L.  T.  770.  He  said : 
"Therefore  margarine  means  everything 
that  is  sold  in  imitation  of  butter  without 
regard  to  its  composition.  There  cannot  be 
a  conviction  under  s.  6  of  the  Act  of  1875, 
for  the  purchaser  has  not  been  prejudiced. 
In  asking  for  margarine  he  has  asked  for 
something  in  imitation  of  butter  and  has 
got  it.  Margarine  is,  by  statute,  an  autho- 
rised adulteration."  Mr.  Ricardo  urged 
that  we  ought  to  take  that  view.  It  seemed 
to  me  that  he  had  overlooked  the  fact 
that  the  decision  in  Burton  <k  Sons  v. 
Mattinson,  supra,  is  distinctly  against 
him.  In  that  case  I  said:  "I  think 
the  obiection  to  that  argument  is  that 
it  overlooks  what  I  may  call  the  other 
existing  legislation  as  to  the  adultera- 
tion of  food,  under  which  a  purchaser 
is  entitled  to  get  what  he  asks  for. 
I  am  not  saying,  and  I  do  not  wish  to  be 
understood  as  expressing  the  opinion^  that 
of  necessity  the  presence  of  any  particular 
percentage  of  water  in  margarine  would 
prevent  it  being  margarine ;  it  is  not  on 
that  ground  that  I  think  this  case  should 
be  decided.  I  think  we  have  to  say  whether 
there  was  evidence  upon  which  the  maj^- 
trates  could  rightly  come  to  the  conclusion^ 
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as  the}r  thought  fit  to  do,  that  it  was  not 
margarine,  but  was  margarine  and  water." 
I  wish  to  sav  distinctly  that,  so  far  as  I  am 
concerned,  I  dissent  from  the  view  that  be- 
cause persons  have  chosen  to  call  a  sub- 
stance margarine  that  that  prevents  the 
operation  of  s.  6  of  the  Act  of  1876.  I 
further  agree  entirely  with  my  brethren 
that  the  standard  may  be  fixed  by  the  court 
where  there  is  no  recognised  standard. 
Therefore,  on  the  question  of  the  law  in 
this  particular  casej  and  its  application  to 
future  cases,  there  is  no  difference  between 
the  views  taken  by  my  learned  brethren 
Lawrance  and  Ridley  and  myself.  My 
difficulty  is  this :  that  I  cannot  come  to  the 
conclusion  that  there  was  anv  evidence  upon 
which  the  magistrates  ought  to  find  tnat 
this  was  not  margarine,  not  pure  margarine, 
not  margarine  in  the  ordinary  sense  of  the 
word.  It  is  not  disputed  that  if  it  is  a  sub- 
stance made  in  imitation  of  butter  it  must 
be  sold  as  margarine.  That  does  not,  how- 
ever, as  I  have  already  said,  exclude  the 
question  whether  it  was  in  a  commercial 
sense  margarine  or  not.  Now  the  anal^rsis 
on  which  the  prosecution  was  based,  said  : 
"  The  percentage  of  fat  in  margarine  usually 
amounts  to  more  that  85%."  That  again 
is  some  evidence  for  a  magistrate  to  act 
upon,  and  if  that  certificate  had  been  based 
upon  what  I  may  call  substantial  evidence 
as  to  the  amount  of  fat  in  margarine  I  think 
it  would  have  been  quite  enough  of  itself. 
But  it  was  pointed  out  that  Mr.  Col  ling- 
wood  Williams  and  Dr.  Campbell  Brown 
are  the  same  for  this  purpose,  and  though 
no  doubt  Mr.  Collingwood  Williams  may 
have  had  other  justification,  as  far  as  the 
analysis  goes,  the  conclusion  as  to  an  85% 
standard  was  based  on  an  analysis  of  a  large 
number  of  samples  which  were  sold  as 
butter  and  not  sold  as  margarine.  Very 
different  considerations  arise  when  you  are 
dealing  with  stuff  which  was  sold  as  butter, 
and  therefore,  to  my  mind  (I  only  speak  for 
myself),  I  think  the  justices  ought  to  nave  ex- 
cluded that  evidence  from  their  consideration 
unless  they  were  satisfied  independently  by 
other  evidence  that  that  85%  standard  was 
tirrived  at  upon  samples  of  margarine  and 
not  samples  of  butter.  It  is  quite  true,  as 
my  bretnren  have  pointed  out,  and  this 
raised  grave  doubt  in  my  mind,  that  there 
are  the  government  analysts  who  said  all  the 
margarine  they  had  examined  for  the  last 
two  years  contained  87%  fat.  I  should  have 
been  more  satisfie<f  if  I  had  known  that 
there  had  been  a  proper  examination  to  see 
whether  those  government  analysts  had 
also  based   their  87%   standard  upon  an 
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analysis  of  margarine  instead  of  upon  ati 
analysis  of  stuff  sold  as  butter.  But,  not- 
withstanding the  criticisms  I  have  given  aa 
to  these  two  analyses  and  to  the  evidence 
or  conclusions  drawn,  I  .should  not  feel 
.justified,  as  far  as  I  am  concerned,  in  differ- 
ing from  the  view  that  there  was  sufficient 
evidence  before  the  justices  but  for  the 
other  statements  in  the  case,  which  to  my 
mind  are  inconsistent  from  every  point  of 
view  with  there  being  evidence  upon  which 
the  magistrates  could  act,  that  85%  was  the 
necessary  standard,  the  lowest  standard,  if 
I  may  use  the  expression,  of  margarine.  In 
the  first  place,  there  is  the  fact  that  the 
information  says,  as  my  brother  Lawrakce 
has  pointed  out,  that  the  percentage  of  fat 
was  too  small,  "the  said  margarine  being 
deficient  in  fat  and  containing  an  e.xces8ivQ 
amount  of  curd,  sugar,  and  starch."  There- 
fore, it  seems  to  me  that  the  main  point  of 
attack  originallv  was  as  between  the  distri- 
bution of  the  fat  and  the  curd,  sugar,  and 
starch.  I  point  out  that  in  the  analysis 
given  by  Dr.  Campbell  Brown,  who  waa 
called  on  the  first  hearing  when  Mr.  Colling- 
wood  Williams  could  not  be  called,  he  said, 
"the  percentage  of  fat  in  margarine  is 
usually  about  85%,  and  there  should  be 
neither  sugar  nor  starch."  On  that  hypo- 
thesis that  there  should  be  no  sugar  or 
starch,  more  than  5%  might  be  added  to  the 
75*15%  of  fat  to  form  a  standard  consistent 
with  the  magistrate's  finding ;  but  if  the 
other  constituents  were  rightfully  there,  in 
that  case  the  standard  must  be  less 
than  85%.  Therefore  that  was  a  view 
adverse  to  this  margarine  and  made  it 
more  likely  to  be  not  up  to  quality,  if 
I  may  use  the  expression.  But  there  is 
no  finding  in  the  case  of  the  magis- 
trates against  the  sugar  and  starch,  and  I 
am  bound  to  say  that  these  paragraphs  to 
which  Mr.  Ricardo  called  our  attention,  to 
my  mind  show  that  the  magistrates  did  not 
mean  to  proceed  upon  the  tneor}r  that  there 
oug;ht  to  be  no  sug;ar  or  starch  in  the  mar- 
garine. That,  again,  is  confirmed  by  the 
government  analysts,  for  they  did  not  say 
anything  about  there  being  no  sugar  or 
starch.  They  simply  deal  with  the  ques- 
tion of  fat.  Then  there  is  the  finding  with 
which  (I  only  speak  for  myself)  I  cannot 
agree,  as  a  matter  of  law,  as  my  brethren 
do.      "No   complaint  was  based   on   the 

r^rcentage  of  water,  salt,  and  boracic  acid." 
understand  that  to  be  a  finding  that  it 
was  not  said  not  to  be  taiargarine  because 
there  was  a  percentage  of  salt  and  water 
and  boracic  acid  to  the  extent  shown 
in  the  certificate.    There  is  no  complaint  ^\r> 
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not  merely  as  to  the  presence  of  the  in- 
(predients  out  as  to  the  percentage  of  the 
ingredients.  So  that  there  is  19'37%  of 
the  substance  sold  not  attacked— 14'30% 
water,  472%  salt,  and  '35%  boracic  acid.  I 
disregard  altogether  the  contention  of  Mr. 
Eicardo  that  you  might  have  more  salt  I 
think  that  is  a  false  argument,  because  you 
have  to  take  the  sample  as  it  was  and  not 
as  what  it  might  have  been.  You  might 
have  adulteration  because  there  was  an 
excessive  amount  of  any  particular  ingre- 
dient, and  the  prosecution  might  have 
based  their  case  on  the  presence  of  the 
water,  salt  and  boracic  acid,  19*37%  of  the 
whole.  But  the  point  of  attack,  both  on 
the  proof  before  the  ma^strates  and  upon 
the  summons,  was  the  distribution  of  the 
remaining  80*63%  and  not  the  presence  of 
the  19*37%.  Therefore^  that  fact  being 
admitted,  to  my  mind  it  makes  it  impos- 
sible to  come  to  the  conclusion  that  there 
was  evidence  upon  which  the  magistrates 
could  find  that  this  substance  was  not 
mar^rine  because  there  was  less  than  85% 
fat,  but  the  appeal  will  be  dismissed  with 
costs. 

Appeal  dismissed. 


Solicitor  for  the  appellant:  W.  H. 
Wilson,  Preston. 

Solicitors  for  the  respondent :  Snow,  Fox 
and  Higginson,  for  Harcourt  E.  Clare, 
Preston. 
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August  8,  1905. 

(Before  Alverstone,  L.C.J.,  Lawrance 
and  Ridley,  JJ.) 

Thielbar  v.  Craigen. 

Cruelty  to  animals  —  Domestic  animal 
brought  into  proximity  of  tamed  wild 
animal  —  Suspicious  conduct  of  wild 
animal— Cruelly  causing  an  animal  to 
be  ill-treated— Evidence  of  mens  rea — 
Cruelty  to  Animals  Act,  1849  (12  «k 
13  Vict.  c.  92),  s.  2. 

The  apjTellant  was  convicted  by  justices 
under  s.  2  of  the  Cruelty  to  Animals 
Acty  1849,  for  cruelly  causing  to  be  ill- 
treated  an  animal,  to  wit,  a  pony.  It 
appeared  that  the  appellant  was  a  lion 
tamer,  and  ^^ri  of  his  performance 
consisted  of  driving  a  roundabout  of 
lions.  The  roundabout  was  in  a  ca^ge, 
and  consisted  of  several  boats,  in  each 
of  which  toas  a  lion.  A  pony  was  intro- 
duced into  the  cage  to  draw  the  round- 
about, and  it  appeared  that  for  twelve 
years  the  pony  Ttad  taken  part  in  such 
a  performance  on  more  than  three 
thousand  occasions.  During  one  of 
these  performances  a  lion  jumped  out 
of  its  boat,  and,  raising  itself  upon  the 
hindquarters  of  the  pony,  sniffed  at  it. 
The  appellant  drove  the  lion  to  its 
boat,  and  continued  the  performance, 
but  as  soon  as  his  attention  was  diverted 
the  lion  attached  the  pony,  causing  in- 
juries from  whi-ch,  two  days  later,  it 
died.  Formerly  three  or  four  men 
with  iron  bars  were  in  readiness  on 
the  stcLge,  but  now  one  only  was  in 
attendance  with  afire  hose. 

Held^  that  there  ufas  evidence  of  mens  rea 
m  support  of  the  justices*  decision. 

Alverstone,  L.J.C.,  said  that  he  must  not 
be  taken  to  assent  to  any  general  pro- 
position that  the  mere  bringing  of  such 
an  animal  into  the  proximity  of  wild 
animals  that  had  been  tamed  was  cruelly 
causing  an  animal  to  be  ill-treatea 
within  the  meaning  of  the  section. 

Case  stated  by  justices. 
At  a  petty  sessions  held  at  the  Guildhall, 
in  the  city  of  Nottingham,  before  justices 
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sitting  as  a  court  of  summary  jurisdiction, 
on  the  13th  day  of  December,  1904,  one 
Georg  Thielbar  (hereinafter  called  the 
appellant)  was  charged  by  a  certain 
intormation  made  by  James  Craigen,  an 
oflficer  of  the  Royal  Society  for  Preven- 
tion of  Cruelty  to  Animals,  for  that  he,  the 
appellant,  did  on  the  28th  day  of  November, 
1904,  at  the  city  of  Nottingham,  unlawfuUv 
and  cruelly  cause  to  be  ill-treated  an  animal, 
to  wit,  a  pony. 

On  the  hearing  of  the  said  information  it 
was  proved  before  the  justices  that  the 
appellant,  Georg  Thielbar,  is  a  lion  tamer, 
and  that  he  conducts  a  performance  in  a 
cage  with  lions  known  as  "  Seethes  Lions," 
and  that  part  of  the  performance  consists 
of  a  roundabout  of  six  boats,  in  each  of 
which  boats  is  seated  a  lion,  such  round- 
about being  drawn  by  a  pony.  On  the 
28th  November,  1904,  at  the  Empire  Music 
Hall,  Nottingham,  the  appellant  intro- 
duced a  pony  into  a  cage  with  the  above- 
named  lions,  and  attached  the  pony  to  the 
roundabout,  in  the  boats  of  which  five  lions 
were  seated.  One  of  the  lions  jumped  out 
of  its  boat,  and  raised  itself  upon  the  hind- 
quarters of  the  pony  and  sniffed  at  it.  The 
appellant  drove  the  lion  to  its  boat,  and 
continued  the  performance,  but  immediately 
the  appellant's  attention  was  diverted  from 
the  lion  it  attacked  the  pony,  causing  in- 
juries from  which  the  pony  died  two  days 
afterwards.  It  was  alleged  to  the  justices 
that  the  said  performance  had  been  given 
and  that  the  pony  which  was  injured  had 
taken  part  in  it  between  three  and  four 
thousand  times  during  the  past  twelve 
years,  and  it  was  also  alleged,  but  not 
proved  to  the  justices'  satisfaction,  that 
the  lions  had  not  attacked  or  injured,  or 
attempted  to  attack  or  injure,  the  pony  on 
any  previous  occasion,  and  that  the  pony 
had  never  exhibited  any  terror  of  the  lions, 
but  had  appeared  to  be  intimate  and 
friendly  with  them. 

It  was  admitted  for  the  respondent  that 
there  was  no  wish  on  the  part  of  the  appellant 
that  the  pony  should  be  ill-treatea,  and  it 
was  also  admitted  that  the  appellant  did 
nothing  more  on  the  night  of  the  28th  of 
November  than  on  any  previous  occasion, 
except  that  on  the  night  in  question  the 
appellant  had  continued  the  performance 
after  the  lion  in  question  had  jumped  out 
of  its  boat  and  exhibited  a  savage  dis- 
I)osition  towards  the  pony. 

It  was  also  admitted  on  behalf  of  the 
appellant   that  formerly    during  the  per- 
formance three  or  four  men  with  iron  bars 
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kept  watch  on  the  stage,  and  that  recently, 
instead  of  these  three  or  four  men,  one  man 
with  the  fire-hose  had  kept  watch  during  the 
performance. 

It  was  contended  before  the  justices,  on 
behalf  of  the  respondent,  that  the  appellant 
had  on  the  above  facts  caused  the  said  pony 
to  be  cruelly  ill-treated. 

It  was  contended  before  the  justices,  on 
behalf  of  the  appellant,  that  as  this  per- 
formance had  been  given  over  three 
thousand  times,  and  the  lions  had  never 
previously  attempted  to  attack  the  pony, 
the  appellant  could  not  be  taken  to  know 
that  the  probable  result  of  introducing 
the  pony  amongst  the  lions  would  be  an 
attacK  by  them  or  one  of  them  on  the 

The  justices  were,  however,  of  opinion 
that  upon  the  said  facts  the  appellant 
caused  the  pony  to  be  cruelly  ill-treated, 
and  they  therefore  convicted  the  defendant 
for  that  he  did  unlawfully  and  cruelly  cause 
the  pony  to  be  ill-treated,  and  fined  him 
forty  shillings,  including  costs,  but  con- 
sented to  state  and  sign  a  special  case. 

The  question  for  the  opinion  of  the  court 
was  whether  there  was  any  evidence  to 
support  the  justices'  said  finding. 

By  s.  2  of  the  Cruelty  to  Animals  Act, 
1849  (12  &  13  Vict.  c.  92) :  If  any  person 
shall  from  and  after  the  passing  of  this  Act 
cruelly  beat,  ill-treat,  over-drive,  abuse,  or 
torture,  or  cause  or  procure  to  be  cruelly 
beaten,  ill-treated,  over-driven,  abused,  or 
tortured,  any  animal,  every  such  offender 
shall  for  every  such  offence  forfeit  and  pay 
a  penalty  not  exceeding  five  pounds. 

W,  H,  Stevenson,  for  the  appellant. —The 
appellant  did  not  cause  the  pony  to  be 
ill-treated  within  the  meaning  of  s.  2  of  the 
Cruelty  to  Animals  Act,  1849,  for  he  had 
no  guilty  knowledge  {Elliott  v.  Osbom 
(1891),  56  J.  P.  38  ;  65  L.  T.  378 ;  Green- 
wood V.  Backhou-se  (1902),  66  J.  P.  619  ; 
86  L.  T.  566).  The  appellant's  act  in  bring- 
ing the  pony  into  the  cage  was  not  the  causa 
causans  of  the  pony's  end,  but  only  a  causa 
sine  qua  non.  See  Cullerne  v.  London  and 
Suburban  Building  Society  (1890),  56  J.  P. 
148  ;  59  L.  J.  Q.  B.  525.  The  mere  fact 
of  bringing  a  domestic  animal  into  a  cage 
of  lions  which  have  been  thoroughly  tamed 
is  not  causing  the  pony  to  be  ill-treated. 
[Ridley,  J.  —  Naturam  expellas  furca^ 
tamen  usque  recurret,']  But  the  case  states 
that  these  performances  with  the  pony 
amongst  the  lions  had  taken  place  more 
than  three  thousand  times.  The  exhibitor 
of  a  "  happy  family  "  of  rabbits  amLferrets 
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and  other  enemies  bjr  nature,  on  any  such 
general  proposition,  will  be  brought  within 
the  t«rma  of  the  section.  [Lawrance,  J.— 
It  is  obvious  that  the  appellant  did  not 
wish  his  pony  to  be  ill-treated.]  [Alver- 
8T0NE,  L.C.J.— If  there  was  no  evidence 
that  the  lions  had  been  tamed,  your  case 
would  not  be  arguable,  but  after  three 
thousand  performances  it  is  plain  that  the 
lions  were  thoroughly  tamed.  But  what  do 
vou  say  as  to  the  lion  having  first  left  his 
boat  and  sniffed  at  the  pony  ?  Ought  not 
that  fact  to  have  put  the  appellant  on  his 
guard  ?]  No.  That  fact  should  have  given 
the  pony  and  the  appellant  fresh  con- 
fidence, because  no  harm  resulted  from  such 
close  proximity.  [Alverstone,  L.C.J.— If 
the  lion  had  sniffed  at  a  person,  would  that 
person  not  have  left  the  cage  ]]  Not  if  the 
person  had  been  "intimate  and  friendlv" 
with  the  lion  for  twelve  years.  Even  if  the 
appellant  placed  or  kept  the  pony  in  a 
position  which  had  become  dangerous,  that 
was  not  an  act  of  cruelty,  and  the  appellant 
did  not  cruelly  cause  the  pony  to  be  ill- 
treated. 

Lush.  K.C.  (Colam  with  him),  for  the 
res^naent. — The  placing  of  a  domestic  and 
docile  animal  within  the  power  and  in  the 
immediate  proximity  of  savage  animals  is 
cruelty  -witnin  the  meaning  of  s.  2,  for,  as 
KiDLEY,  J.,  r)ointed  out,  however  they  may 
be  tamed,  tneir  savage  nature  will  recur. 
In  any  case  there  was  evidence  upon  which 
the  justices  could  convict,  and  the  case  is 
stated  on  that  point.    [He  was  stopped.] 

W,  H,  Stevensoviy  in  reply. 

Alverstone,  L.C.J.— I  am  not  prepared 
to  assent  to  any  general  proposition  that 
the  bringing  of  a  domestic  animal  into  the 
proximity  of  wild  animals  which  have  been 
tamed,  at  a  performance  with  wild  animals, 
is  cruelly  causing  such  animal  to  be  ill- 
treated  within  the  meaning  of  s.  2  of  the 
Cruelty  to  Animals  Act,  1849,  because  there 
is  a  risk  of  savage  animals  which  have  been 
tamed  reverting  to  their  natural  state.  All 
experience  goes  to  show  that  animals  of 
the  most  savage  nature  can  be  brought 
under  the  most  complete  control.  The  fact 
in  such  a  case  as  this  that  a  large  number 
of  performances  have  taken  place  with  the 
same  animals  without  the  occurrence  of  any 
accident  of  this  kind  would  go  a  long  way 
to  rebut  any  evidence  of  niens  rea^  w  hich  is 
a  necessary  ingredient  of  the  offence  under 
s.  2.  In  this  case  it  is  plain  that  the  justices 
have  addressed  their  minds  to  the  right 
point,  and  it  was  argued  before  them  on 
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behalf  of  the  respondent  that  the  appel- 
lant had.  on  the  facts,  caused  the  pony  to 
be  cruelly  ill-treated,  and  the  justices  so 
found  and  convicted  on  the  particular  facts 
of  the  case.  The  question  for  this  court  is 
whether  there  was  any  evidence  to  support 
the  justices'  finding.  A  person  who  under- 
takes the  conduct  of  such  a  performance  as 
this  must  exercise  the  greatest  care  and 
watchfulness,  and  I  cannot  say  there  was 
no  evidence  nere  of  mens  rea.  In  the  first 
place,  the  lion  had  jumped  out  of  its  boat, 
and  raised  itself  upon  the  hindquarters  of 
the  pony  and  sniffea  at  it.  There  can  be  no 
doubt  that  if  the  pony  had  been  possessed 
of  a  mind  it  would  have  left  the  cage.  That 
would  seem  to  show  that  the  lion  was  not 
in  its  normal  condition  of  training.  The 
lion  was  then  driven  back  to  its  boat. 
That  would  show  that  the  lion  was  usually 
under  the  personal  control  of  the  appellant. 
It  was  also  admitted  by  the  appellant  that 
formerly  during  the  performance  three  or 
four  men  with  iron  bars  kept  watch  on  the 
stage,  and  that  recently,  instead  of  these 
three  or  four  men,  one  man  with  the  fire 
hose  had  kept  watch  during  the  perform- 
ance. Under  these  circumstances,  I  think 
we  ought  not  to  say  that  where  a  man  con- 
tinues such  a  performance  with  an  animal 
such  as  this  pony,  after  he  had  been  put  on 
notice  that  the  lion  was  not  in  its  normal 
condition  of  training— we  ought  not  to  say 
that  there  was  no  evidence  of  mens  rea. 
But  I  do  not  assent  to  the  general  rule  put 
forward  by  Mr.  Lush  that  an  offence  has 
been  committed  within  the  meaning  of  the 
section  where  an  animal  such  as  this  pony 
has  been  brought  into  the  immediate  neigh- 
bourhood of  savage  animals  which  have 
been  tamed. 

Lawrance,  J.— I  agree. 

Ridley,  J.— I  agree  that  there  was  evi- 
dence in  support  of  the  justices'  decision, 
but  I  do  not  wish  to  express  any  opinion 
upon  the  general  proposition  raised  on 
behalf  of  the  responaent. 

Appeal  dismissed. 

Solicitor  for  the  appellant :  E.  Downes, 
for  C.  E.  W.  Lucas,  Nottingham. 

Solicitor  for  the  respondent :  S.  G. 
Polhill. 
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Augu9t  10,  1905. 

(Before  Alverstone,  L.C. J.,  Lawrance 
and  Ridley,  JJ.) 

BuLLEN  V.  Ward. 

Sunday  trading— Chipped  potato  dealer- 
Dressing  or  selling  meat  in  cook's  shop 
or  victualling  house  for  such  as  other- 
wise cannot  be  provided — Sunday  Ob- 
servance Act,  1677  (29  Car  2,  c.  7), 
ss.  1  and  3. 

A  chipped  jfotato  dealer  who  cuts  up^  cooks 
and  fries  potatoes,  serving  the  same 
wami,  sometimes  alone  arid  sometimes 
with  fish,  to  poor  working-class  custo- 
mers for  consumption  on  and  off  the 
premises,  is  dressing  or  selling  "  m^eat " 
in  a  cook's  shop  or  victualling  house 
^^for  such  as  otherwise  cannot  be  pro- 
vided" toithin  the  meaning  of  s,  3  o/the 
Sundnj/  Observance  Act,  1677  (29 Car.  2, 
c,  T),  and  is  therefore  exempt  from  the 
restriction  against  Sund/iy  trading 
contained  in  s.  1  of  that  Act 

Case  stated  by  justices. 

An  information  was  preferred  against  the 
appellant,  W.  BuUen,  a  chipped  potato 
dealer,  by  one  R.  Ward,  the  respondent,  who 
carried  on  the  same  business,  under  s.  1  of 
the  Sunday  Observance  Act,  1677  (29  Car.  2, 
c.  7),  "  for  that  he,  on  January  22nd,  1906, 
the  same  being  the  Lord's  day,  commonly 
called  Sunday,  he  being  then  a  chippea 
potato  dealer,  and  above  the  age  of  fourteen 
years,  did  unlawfully  do  and  exercise  certain 
worldly  labour,  business  and  work  in  his 
ordinary  calling  upon  the  Lord's  day,  the 
same  not  being  work  of  necessity  or  charity." 
The  api>ellant  was  convicted  and  fined  1«., 
but  the  justices  consented  to  state  and  sign 
a  case. 

The  following  facts  were  either  proved  or 
admitted :  The  appellant  in  the  course  of 
his  business  cut  up  and  cooked  or  fried 
potatoes,  sometimes  alone  and  sometimes 
with  fish,  and  these  articles  had  become  a 
1  with  working-class  people.  The 


fried  potatoes  and  fish  together,  or  sepa- 
rately, were  served  for  consumption  on  the 
appellant's  premises  as  well  as  off,  and  were 
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always  sold  warm.  The  customers,  when 
supplied  with  the  food  for  consumption  off 
the  premises,  often  brought  their  own  recep- 
tacles for  tne  food,  and  were  sometimes 
supplied  in  paper  bags  belonging  to  the 
appellant.  On  Sunday,  January  22nd,  the 
appellant  was  carrying  on  his  usual  busi- 
ness, there  being  customers  both  upon  his 
premises  eating  the  chipi)ed  potatoes,  and 
others  who  purchased  articles  of  food  and 
took  them  away  in  ba^  or  basins,  and 
others  who  ate  the  same  in  the  street  near 
the  appellant's  shop.  The  appellant's  pre- 
mises were  not  licensed  as  a  refreshment 
house  under  the  Refreshment  Houses  Act, 
1860  (23  &  24  Vict.  c.  27). 

It  was  contended,  on  behalf  of  the  respon- 
dent, that  the  appellant  had  unlawfully 
carried  on  and  exercised  his  business  on 
Sunday  contrary  to  the  provisions  of  the 
statute,  and  that  such  business  was  not  a 
work  of  charity  or  necessity. 

The  appellant  contended  that  the  busi- 
ness, as  carried  on  by  him  on  Sunday, 
January,  22nd,  came  within  the  exception 
named  in  s.  3  of  the  Sunday  Observance 
Act,  1677  (29  Car.  2,  c.  7),  and  that  his  busi- 
ness was  a  cook's  shop  within  the  meaning 
of  the  section,  and  that  his  customers  were 
such  as  could  not  otherwise  be  provided. 
The  words  of  the  exception  are :  "Provide! 
that  nothing  in  this  Act  contained  shall 
extend  to  the  prohibiting  of  dressing  of 
meat  in  families  or  dressing  or  selling  of 
meat  in  inns  cooks'  shop  or  victualling 
houses  for  such  as  otherwise  cannot  be  pro- 
vided   .    .    ." 

The  justices  were  of  opinion  that  the  ap- 
pellants premises  were  not  a  cook's  shop,  and 
that  the  Dusiness  did  not  come  within  the 
exception,  and  they  therefore  convicted  the 
appellant  and  fined  him  Is, 

The  question  of  law  for  the  court  was 
whether  the  justices  were  right  in  so  con- 
victing or  not. 

By  s.  1  of  the  Sunday  Observance  Act, 
1677  (29  Car.  2,  c.  7) :  ".  .  .  (4)  .  .  .  No 
tradesman,  artificer,  workman,  labourer,  or 
other  person  whatsoever,  shall  do  or 
exercise  any  worldly  labour,  business  or 
work  of  their  ordinary  callings,  upon  the 
Lord's  day,  or  any  part  thereof  Tworks  of 
necessity  and  charity  only  excepted) ;  ^5)  and 
that  every  person  being  of  the  a^  ot  four- 
teen years  or  upwards,  offending  m  the  pre- 
mises shall  for  every  such  offence  forfeit 
the  sum  of  five  shillings ;    .    .    ." 

Joyce  Thom/M,  for  the  appellant.  —The 
appellants'  premises  are  a  "cook's  shop  or    t 
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victualling  house  for  such  as  otherwise  can- 
not be  provided."  That  is  plain  from  the 
facts  as  to  the  class  of  customers  frequenting 
the  house.  The  provender  was  always 
served  warm.  The  customers  therefore  had 
not  the  wherewithal  to  cook  their  own  food. 
Further,  the  business  carried  on  by  the 
appellant  was  'Hhe  dressing  or  selling  of 
meat."  There  is  no  definition  of  a  cook's 
shop  in  the  Act,  and  the  language  of  the 
exception  is  vague  and  indefinite.  The 
court  can  only  follow  the  decisions  in  JR.  v. 
Cox  (1769),  2  Burr.  786,  and  £,  v.  Younger 
(1793),  5  Term  Rep.  449.  The  decision  in 
Creppa  v.  Burden  (1777),  2  Cowp.  640,  is 
inapplicable  to  the  case.  Secondly,  the 
appellant's  business  was  a  work  of  necessity, 
if  not  of  charity. 

J,  R.  Randolph^  for  the  respondent.— The 
decision  in  i?.  v.  Younger ^  supra,  merely 
follows  that  in  JR.  v.  Cox,  supra.  In  the 
case  of  JR.  v.  Cox,  supra,  it  was  plain  that 
the  baker  had  not  contravened  the  section, 
as  he  was  not  baking  rolls  in  his  ordinary 
calling,  but  pies,  puddings,  and  meat  for 
dinner.  The  dressing  ana  selling  of  fish 
and  potatoes  is  not  the  dressing  and  selling 
of  meat,  for  meat  means  flesh.  In  Crepps  v. 
Burden^  supra,  it  was  not  suggested  that 
the  baking  of  oread  was  within  the  excep- 
tion in  8.  3.  The  question  is  one  of  fact  for 
the  justices  to  determine,  and  they  have 
decided  that  these  premises  did  not  consti- 
tute a  cook's  shop.  The  court  will  not 
interfere  with  their  decision,  and  whatever 
their  opinion  mB,Y  be  as  to  any  particular 
enactment,  they  will  give  effect  to  its  mean- 
ing if  unambiguous.  It  cannot  be  suggested 
that  the  appellant's  calling  was  a  work 
either  of  necessity  or  of  chanty. 

Joyce  Thomas  was  not  called  upon  to 
reply. 

Alverstone,  L.C.J.— I  agree  with  the 
contention  put  forward  on  behalf  of  the 
respondent,  that  the  court,  in  interpreting 
a  statute,  must  do  so  independently  of  their 
opinion  of  the  enactment.  So  lonff  as  a 
statute  remains  on  the  statute  book,  the 
court  must  give  to  it  the  meaning  which  the 
words  of  the  enactment  reijuire.  On  the 
other  hand,  if  a  statute  is  couched  in 
general  langua^,  and  there  be  nothing  in 
the  wording  of  it  which  will  prevent  such 
a  construction,  the  court  is  entitled  to 
give  such  a  decision  as  will  not,  as  a 
result,  entail  hardship  on  any  person. 
I  certainly  should  require  very  precise 
language  to  induce  me  to  hold  that  what 
has  been  done  by  the  appellant  in  this  case 
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was  an  offence  within  the  meaning  of  this 
ancient  statute.  In  my  opinion  there  was 
no  evidence  on  which  the  justices  could 
come  to  the  conclusion  that  the  appellant's 

g remises  were  not  a  cook's  shop  or  victualling 
ouse  for  such  as  otherwise  cannot  be  pro- 
vided within  the  meaning  of  s.  3  of  the 
Act.  Section  3  is  as  follows:  "Provided 
that  nothing  in  this  Act  contained  shall 
extend  to  the  prohibiting  of  dressing  of 
meat  in  families  or  dressing  or  selling  of  meat 
in  inns,  cook's  shops  or  victualling  houses  for 
such  as  otherwise  cannot  be  provided  .  .  ." 
BuLLEB,  J.,  pointed  out  in  the  ca.se  of  R.  v. 
Younger  (1793),  5  T.  R.,  at  p.  452  :  "The 
words  of  the  Act  are  vague  and  indefinite." 
And,  again :  "  These  expressions  are  ex- 
tremely loose,  and  no  certain  line  can  be 
drawn  as  a  pure  question  of  law."  Although 
I  do  not  think  that  the  appellant's  business 
can,  speaking  strictly,  be  described  as  a 
work  of  charity  or  necessity,  those  words 
in  s.  1  of  the  Act  cannot  be  disregarded. 
It  was  found  by  the  justices  that  the  appel- 
lant cooked  for  the  poorest  class,  some  of 
whom  came  and  fetcned  the  food,  alwavs 
warm,  in  dishes,  whilst  others  ate  it  on  the 
premises  or  in  the  street.  It  cannot  be 
suggested  that  the  appellant's  business  is 
not  within  the  exception  because  certain  of 
his  customers  ate  the  food  in  the  street 
instead  of  taking  it  home.  The  enunciation 
of  the  law  in  R.  v.  Cox  (1759),  2  Burr.  786, 
and  in  R.  v.  Younger  (1793),  5  T.  R.  449, 
shows  that  this  statute  does  not  provide 
against  the  cooking  of  meat  for  poor  people 
in  a  shop.  The  learned  counsel  for  the 
respondent  has  contended  that  the  word 
"  meat "  in  s.  3  must  be  construed  as  mean- 
ing flesh.  But  such  a  narrow  construction 
would  lead  to  absurdity.  In  my  opinion 
the  only  evidence  before  the  justices  was 
that  the  appellant's  business  was  a  cook's 
shop  or  victualling  house  for  such  as  other- 
wise cannot  be  provided,  within  the  meaning 
of  8. 3.  The  appeal  therefore  will  be  allowed, 
and  the  conviction  quashed. 

Lawrance,  J.— I  agree. 

Ridley,  J.— I  agree. 

Appeal  allowed. 

Solicitors  for  the  appellant :  Read  and 
Eastwood,  Blackburn. 

Solicitors  for  the  respondent :  Rawle, 
Johnstone  &  Co.,  for  Carter  and  Crellin^ 
Blackburn. 


2  M  2 

Digitized  by 


(Sbogle 


THE   JUSTICE   OP  THE   PEACE. 


Rex  V,  Palin. 

69  J.  P.  423. 


CROWN  CASES  RESERVED. 


November  9,  1905. 

Rex  v.  Palin. 

Criminal  law— Falsification  of  Accounts 
Act,  1876  (38  &  39  Vict  c.  24)— Making 
false  entry  in  any  document  or  account 
not  belonging  to  or  in  the  possession  of 
the  employer. 

It  is  not  an  offence  within  the  Falsification 
of  Accounts  Acty  1875,  for  a  servant  to 
make,  or  concur  in  making,  a  false 
entry  in  any  document  or  a^icount  un- 
less such  document  or  account  either 
belonged  to  or  wa^  in  the  possession  of 
such  servant^s  employer,  or  had  been 
received  by  the  servant  for  or  on  behalf 
of  his  employer. 

This  is  a  Crown  case  reserved  by  me  as 
chairman  of  the  court  of  quarter  sessions 
for  the  county  of  Lancaster  holden  by  ad- 
journment at  Preston. 

1.  The  defendant  was  indicted  under  38  & 
39  Vict.  c.  24  (Falsification  of  Accounts 
Act)  s.  1  (the  second  part  of  the  section). 

2.  The  first  count  of  the  indictment  was  : 
That  Benjamin  Hi^ginson  Palin  on  the 
thirtieth  day  of  July  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  five  then 
being  servant  to  Edmund  Arthur  Le  Gendre 
Starkie  unlawfully  wilfully  and  with  intent 
to  defraud  did  make  and  concur  in  making 
a  certain  false  entry  in  a  certain  account  to 
wit  an  account  of  certain  rabbits  delivered 
by  the  said  Benjamin  Higdnson  Palin  to 
certain  tenants  of  the  said  Ldmund  Arthur 
Le  Gendre  Starkie  his  master  by  falsely 
entering  in  such  account  twenty  two  rabbits 
as  having  been  delivered  by  the  said  Ben- 
jamin Iligginson  Palin  to  one  John  Coates 
a  tenant  of  the  said  Edmund  Arthur  Le 
Gendre  Starkie  whereas  in  truth  and  in 
fact  the  said  twenty-two  rabbits  were  not 
delivered  to  the  said  John  Coates  as  he  the 
said  Benjamin  Higginson  Palin  well  knew 
at  the  time  when  he  made  such  false  entry 
as  aforesaid  and  which  said  entry  was  in  the 
words  and  figures  following  "  List  of  rabbits, 
Coates  22 ''  against  the  form  of  the  statute 
etc. 
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3.  There  were  four  other  counts  alleging 
severally  four  other  false  entries  as  to 
rabbits.  Three  of  them  were  similar  to  the 
first  count  In  the  remaining  one  the  ac- 
count was  alleged  to  belong  to  the  defen- 
dant's employer.  The  evidence  was  that 
the  account  in  question  in  this  and  all  the 
other  counts  did  not  belong  to  the  said 
employer.  Therefore  the  said  allegation 
became  immaterial,  and  the  point  herein- 
after set  out  arose  on  each  of  the  five 
counts. 

4.  The  defendant  was  tried  on  the  19th 
October,  1905. 

6.  At  the  close  of  the  case  for  the  prose- 
cution counsel  for  the  defendant  objected 
that  as  there  was  no  evidence  that  the  ac- 
count belonged  to,  or  was  in  the  possession 
of,  the  defendant's  employer,  or  was  received 
by  him  for  or  on  behalf  of  his  employer,  the 
prosecution  had  failed  to  prove  an  offence 
under  the  said  statute. 

6.  He  referred  to  the  preamble  of  the 
said  statute  as  defining  its  scope  and  pur- 
pose :  and  further  contended  that  the  word 
^sucn"  governed  not  only  "book"  but 
also  the  subsequent  words  "document  or 
account." 

7.  Counsel  for  the  prosecution  relied  on 
the  actual  words  of  the  section  ;  and  further 
referred  to  Archbold's  Criminal  Pleading 
(23rd.  ed.),  p.  592,  lines  9,  10,  11  and  12 ; 
also  to  24  &  25  Vict  c.  96,  s.  83,  as  being 
analogous. 

8.  The  court  overruled  the  objection, 
subject  to  the  statement  of  a  case.  The 
jury  found  the  prisoner  guilty.  He  was 
sentenced  to  six  months'  imprisonment  with 
hard  labour.  The  execution  of  the  judg- 
ment was  respited  until  the  decision  of  this 
case.  The  aefendant,  failing  to  find  a 
surety,  was  committed  to,  and  is  in  prison. 

9.  The  Question  for  the  court  is  whether 
the  defendant  was  rightly  convicted  on  the 
said  indictment 

Given  under  my  hand  this  28th  day  of 
October,  1905. 

H.  W.  Worslby-Taylor, 
Chairman. 

The  prisoner  was  not  represented. 

George  Elliott,  for  the  prosecution,  sub- 
mitted that  the  conviction  was  good,  and 
that  in  the  Falsification  of  Accounts  Act, 
1875,  s.  1,  the  word  "such"  was  purposely 
omitted,  in  the  latter  part  of  the  section, 
before  the  words  "document  or  account," 
and  that  the  latter  part  of  the  section  was 
intended  to  meet  the  case  where  a  servant 
made  a  false  entry  in  a  document  which  at 
the  time  did  not  belong  to  the  employer* 
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bnt  which  was  made  for  the  purpose  of 
being  sent,  and  was  sent,  to  the  employer. 
He  also  referred  to  s.  S3  of  the  Ijarceny 
Act,  1861,  and  to  the  note  in  Archbold^ 
Criminal  Pleading,  23rd  ed.,  p.  592. 

Alvbrstone.  L.C.  J.— We  are  all  of  us  of 
opinion  that  tne  conviction  cannot  stand. 
The  83rd  section  of  the  Larcenjr  Act,  1861, 
has  some  bearing  upon  the  question,  but  we 
express  no  opinion  whether  the  words  of 
the  latter  part  of  that  section  would  require 
that  the  books  should  belong  to  the  com- 
pany. The  Act  of  1861  being  in  force  the 
Act  of  1875  was  passed  to  amend  the  law 
with  reference  to  the  falsification  of  ac- 
counts, and  the  preamble  in  such  case  be- 
comes of  importance,  and  that  recites  that 
*'  it  is  expedient  to  amend  the  law  so  as  to 
punish  the  falsification  by  clerks  officers, 
servants  and  others  of  their  employer's 
accounts  books  writings  or  documents." 
Actual  ownership,  or  actual  or  constructive 
possession  on  the  part  of  the  emplover  will 
do.  It  has,  however,  been  contended  that 
as  the  word  "  such  "  only  comes  before  the 
word  "  book,"  the  words  "  or  any  document 
or  account"  are  wide  enough  to  include 
documents  or  accounts  not  belonging  to  or 
in  the  possession  of  the  employer.  That 
argument  seems  to  me  to  reduce  the  section 
to  an  absurdity,  as  it  would  make  the  whole 
of  the  first  part  of  the  section  unnecessary, 
and  in  my  opinion  the  result  would  be  far  be- 
yond the  intention  of  the  Act  of  Parliament. 
I  think  the  chairman  was  quite  right  to 
reserve  the  point,  and  the  conviction  must 
be  quashed. 

W1LL8,  J.— I  agree.  I  will  only  add  that 
the  earlier  part  of  the  section  does  in  fact 
deal  with  the  same  class  of  documents  as 
the  last  part.  It  seems  absurd  to  suppose 
that  in  tne  earlier  part  of  the  section  it  is 
necessary  to  prove  that  the  document  be- 
longs to  or  is  in  the  possession  of  the  em- 
ployer, whilst  in  the  later  part  of  the  section 
It  is  not  necessary.  I  think  the  words  "or 
any "  have  drifted  into  the  section  per  in- 
curiam. 

Darling,  J.— I  agree.  The  note  in 
Archbold's  Criminal  Pleading  is  wrong. 

Walton,  J. — I  am  of  the  same  opinion. 

Jelf,  J.— I  agree. 

Conviction  quashed. 

Solicitors  for  the  prosecution  :  W.  J.  and 
E.  H.  Tremellen,  for  Baldwin,  Weeks  and 
Baldwin,  Clitheroe. 
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November  14,  1905. 

(Before  the  Recorder  (Sir  Forrest 
Fulton,  K.C.) 

Rex  v.  Platt  and  Sines. 

Criminal  law— Reward  to  person  active  in 
apprehension  of  oflfender— 7  Geo.  4, 
c.  64,  s.  28— Cutting. 

One  of  the  prisoners  threw  a  piece  of  iron 
at  a  police-constable  causing  a  severe 
seal])  wound  in  the  back  of  his  head. 
Whilst  the  constable  was  on  the  ground 
unconscious  and  surrounded  by  a 
hostile  crowds  a  girl  came  up,  blew  his 
whistle  and  remained  with  him  until 
he  regained  consciousness  and  other 
police-constoMes  had  arrived.  One  of 
the  prisoners  wa^  arrested  aJbout  an 
hour  afterwards^  the  other  not  till  some 
days  later,  and  they  were  convicted  on 
an  indictment  under  s.  18  of  the 
Offences  against  the  Person  Act,  1861. 

Held,  that  the  court  had  power  to  order  a 
reward  to  be  paid  to  the  girl  under 
7  Geo.  4,  c.  64,  «.  28. 

The  prisoners  were  convicted  upon  an 
indictment  under  s.  18  of  the  Offences 
against  the  Person  Act,  1861  (24  &  25  Vict. 
c.  100),  for  causing  grievous  oodily  harm  to 
a  police-constable  called  Marshall,  with 
intent  to  do  him  some  grievous  bodily 
harm. 

C.  W.  Mathews  appeared  on  behalf  of  the 
prosecution. 

It  appeared  that  at  about  eleven 
o'clock  at  night  on  October  14th, 
Police-constable     Marshall    arrested     the 

?risoner  Platt  in  College  Street,  Chelsea, 
latt  struggled  with  the  policeman  and 
they  both  fell  to  the  ground.  While  they 
were  on  the  ground  the  prisoner  Sines  and 
another  man  came  up  and  kicked  the  police- 
man on  the  head.  Platt  and  Sines  and  the 
other  man  then  got  away.  A  few  minutes 
afterwards  Platt  returned  with  a  piece  of 
iron  in  his  hand  which  he  threw  at  the 
policeman,  who  was  then  standing  up.  The 
iron  hit  the  policeman  on  the  back  of  the 
head,  causing  a  severe  scalp  wound.  He 
fell  to  the  ground  and  became  unconscious. 
At  this  moment  a  girl,  Lily  Goddariwho 
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had  followed  a  number  of  people  whom  she 
had  seen  running  towards  College  Street, 
came  up  and  saw  the  policeman  lying  in  the 
road  unconscious.  There  was  then  a  con- 
siderable crowd  of  people  there  who 
appeared  hostile  to  the  policeman.  Lily 
Goddard  went  up  to  him,  blew  his  con- 
stable's whistle  and  remained  with  him 
until  he  recovered  consciousness.  In  con- 
sequence of  the  whistle  several  other  police- 
men came  up.  The  prisoner  Platt  was 
arrested  in  College  Street  within  about  an 
hour.  The  other  prisoner  was  not  arrested 
until  some  days  later.  Each  of  the 
prisoners  was  sentenced  to  be  imprisoned 
and  kept  to  hard  labour  for  twenty  calendar 
months. 

The  Recorder  said  that  he  considered 
Lily  Goddard  had  been  active  in  and  to- 
wards the  apprehension  of  the  prisoners, 
and  that  there  had  been  a  "cutting"  within 
the  meaning  of  the  statute,  although  the 
cutting  was  not  with  a  knife.  Under  these 
circumstances  he  was  of  opinion  that  he 
had  power  to  order  a  reward  to  be  paid  to 
the  witness,  Lily  Goddard,  and  he  accord- 
ingly ordered  a  reward  of  £5  to  be  paid  to 
her  over  and  above  her  ordinary  expenses. 

£b  reward  ordered  to  he  paid. 

Solicitors  for  the  prosecution  :  Wontner  & 
Sons. 
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June  7,  8  ;  July  17,  18 ;  August  11,  1905. 

(Before  Joyce,  J.) 

Elston  V,  Mayor  and  Corporation  op 
Hampstead, 

Metropolis— Paving  expenses — New  street 
— Apportionment  of  expenses — "Land 
bounding  or  abutting^' — Declaratory 
judgment  —  Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120),  s.  105— 
Metropolis  Management  Amendment 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  77. 

ffouses^  which  front  upon  one  road,  but  have 
gardens  "behind  them  which  extend  to 
the  edge  of  a  second  road,  if  they  are  not 
"  houses  fronting  "  such  second  road,  are 
yet  "  land  bounding  or  abutting "  on 
such  road,  and  therefore  should  be  in- 
cluded in  the  apportionment  of  the  ex- 
penses of  paving  it. 

The  court  will  consider  the  question  whether 
an  apportionment  of  expenses  of  pairing 
is  made  upon  the  right  people,  including 
all  liable. 

The  court  will  make  a  declaratory  judg- 
ment in  the  case  of  an  illegal  or  invalid 
apporttonment,  whether  any  consequen- 
tial relief  is  claimed  or  not  (Grand  Junc- 
tion  Waterworks  Co.  v.  Hampton  Urban 
District  Council,  [1898]  2  Ch.  331  ; 
62  J.  P.  566,  considered. 
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Witness  action. 

The  plaintiff,  who  was  the  owner  of  cer- 
tain houses  in  a  street  known  as  "  Gondar 
Gardens,"  in  the  borough  of  Hampstead, 
claimed  a  declaration  that  an  apportion- 
ment made  by  the  defendant  corporation 
and  charged  against  the  owners  ot  houses 
in  Gondar  Gardens  in  respiect  of  the  cost  of 
paving  the  said  street  was  invalid,  and  that 
no  valid  apportionment  had  been  made. 

Gondar  Gardens,  and  the  land  for  a  con- 
siderable distance  on  each  side  of  the  road- 
way, had  formerly  belonged  to  the  Grand 
Junction  Waterworks  Company,  who,  while 
the  land  was  in  their  ownership,  bad 
erected  a  wooden  fence  across  it  in  a  direc- 
tion running  generally  from  north  to  south. 
In  1881  the  waterworks  company  sold  and 
conveyed  all  the  land  on  the  wesjt^ide  of    j 
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this  fence  to  the  trastees  of  the  will  of 
Mr.  H.  P.  Cotton,  "  together  with  all  and 
sin^ar  buildings,  fences,  hedges,  ditches, 
drains,  ways,  paths,  passages,  rights,  pro- 
fits, privileges,  advantages,  and  appurten- 
ances whatsoever  to  the  said  hereditaments 
hereby  conveyed  or  intended  so  to  be  or 
any  part  thereof  belonging  or  in  anywise 
appertaining  or  with  the  same  or  any  part 
thereof  now  or  heretofore  demised  used  occu- 
pied or  engaced."  The  trustees  proceeded  to 
develop  the  land  that  was  thus  conveyed  to 
them  as  a  building  estate,  and  granted  leases 
of  it  up  to  the  wooden  fence  mentioned 
above,  which  divided  the  land  conveyed  to 
them  iProm  the  land  retained  by  the  water 
comxMiny ;  under  these  leases  houses  were 
built  on  the  land  facing  another  road,  called 
Sarre  Eoad,  but  having  gardens  behind 
them  which  stretched  back  to  the  wooden 
fence. 

The  waterworks  company  subsequently 
sold  and  conveyed  land  on  the  east  side  of 
this  wooden  fence  to  the  plaintiff.  Gondar 
Gardens  had  been  made  on  the  land  imme- 
diately on  the  east  side  of  the  fence,  and 
the  plaintiff  had  erected  houses  which  faced 
this  road,  and  she  was  in  receipt  of  the  rack- 
rent  from  thase  houses. 

The  fence  mentioned  above,  which  had 
been  erected  by  the  waterworks  company, 
still  continued  to  exist  in  places,  though 
in  a  very  dilapidated  condition,  and  stood 
on  a  stnp  of  land  less  than  a  foot  wide  : 
several  of  the  houses  facing  into  Sarre  Eoaa 
had  openings  with  gates  from  their  gardens 
into  Gondar  Gardens. 

On  October  10th,  1901,  the  defendant 
council  passed  a  resolution  under  s.  105  of  the 
Metropolis  Management  Act,  1855,  and  s.  77 
of  the  Metropolis  Management  Amendment 
Act,  1862,  that  a  portion  of  Gondar  Gardens 
834  ft.  11  in.  in  length  should  be  paved  in 
the  manner  mentioned  in  the  resolution, 
and  that  the  estimated  expenses,  amounting 
to  £2,040  2s.  8d.,  should  be  apportioned  to 
and  charged  upon  the  owners  of  the  houses 
and  land  forming  or  bounding  or  abutting 
on  such  portion  of  Gondar  Gardens  in  the 
manner  mentioned  in  the  resolution,  the 
apportionment  being  at  the  rate  of  £1  3«. 
per  foot  of  frontage.  This  apportionment 
comprised  the  houses  standing  on  the  land 
of  the  Cotton  Trustees  in  Sarre  Road,  as 
well  as  the  houses  in  Gondar  Gardens,  to- 
gether with  other  premises  and  land  on  both 
sides  of  Gondar  Gardens. 

The  owners  or  occupiers  of  the 
houses  in  Sarre  Road  raised  the  objec- 
tion   that    the    strip  of    land   on    which 
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the  fence  stood  belonged  to  the  waterworks 
company,  and  therefore  those  houses  and 
fi^rdens  did  not  really  abut  on  Gondar 
Gardens,  and  were  therefore  not  liable  to 
be  assessed  for  the  paving  of  that  road. 
The  defendant  corporation  acquiesced  in 
that  view,  and  on  March  3rd,  1904,  passed  a 
resolution  purporting  to  rescind  the  resolu- 
tion and  apportionment  of  October  10th, 
1901. 

On  April  14th,  1904,  they  passed  a  new 
resolution  apportioning  the  cost  of  paving 
Gondar  Gardens  in  such  a  way  as  not  to 
include  the  Sarre  Road  houses  and  assessing 
the  **land  upon  which  old  fence  stands" 
at  lOs, 

This  increased  the  assessment  on  the 
other  houses  and  land  by  the  amount  which 
had  been  apportioned  to  the  Sarro  Road 
houses  by  the  former  assessment. 

In  December,  1904,  under  s.  96,  Metro- 
polis Management  Amendment  Act,  1862, 
the  defendant  corporation  served  notice 
upon  the  plaintiff's  tenants  requiring  them 
to  pay  the  assessed  sums  to  the  defendants 
ana  to  deduct  such  amount  from  the  rent. 
Orders  were  subsequently  made  by  the 
justices  requiring  the  tenants  to  pay  the 
sum  claimed. 

The  plaintiff  thereupon,  on  February  5th, 
commenced  this  action  against  the  defendant 
corporation,  claiming  a  declaration  that  the 
apportionment  of  April  14th  was  invalid, 
and  that  no  valid  apportionment  had  been 
made,  and  praying  an  injunction  restraining 
the  defendants  from  demanding  or  receiving 
payment  of  the  apportioned  expenses  from 
the  plaintiff's  tenants  and  an  injunction 
restraining  the  defendants  from  exercising 
any  of  the  powers  conferred  upon  them  by 
the  Metropolis  Local  Management  Acts  in 
respect  of  a  valid  apportionment,  and  also 
claiming  repayment  of  any  sums  of  money 
recovered  or  received  from  the  plaintiff^ 
tenants  in  respect  of  such  apportionment. 

Younger^  K.C.,  and  Martelli^  for  the 
plaintiff.—  The  apportionment  of  April  14th 
IS  not  a  true  one  ;  the  amount  assessed 
against  the  land  on  which  the  fence  stands 
is  purely  nominal,  and  it  is  beyond  the 
powers  of  the  corporation  to  exempt  any  of 
the  frontagers  from  the  apportionment 
( Williams  v.  Wandsworth  Board  of  Work» 
(1884),  13  Q.  B.  D.  211;  48  J.  P.  439; 
Hampstead  Corporation  v.  Midland  Rail. 
Co,,  [19041  2  K.  B.  802  ;  68  J.  P.  574), 
where  strips  of  land  abutting  on  a  road 
were  held  to  be  liable  to  be  assessed.  But 
the  Sarre  Road  houses  as  a  matter  of  fact 
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abut  on  the  new  street.  In  either  case 
some  of  the  owners  of  frontage  have  been 
left  out,  and  the  assessment  is  therefore 
bad 

Macmorrany  K.C.,  and  Courthope- 
Munroe,  for  the  defenaants.— An  apportion- 
ment need  not  be  made  upon  any  uniform 
principle,  but  is  in  the  absolute  discretion 
of  the  council,  and  in  the  absence  of 
mcUa  fdes  may  not  be  questioned  {Metro- 
politan District  Rail,  Co,  v.  Vestry  of 
Fulkam,  [1895]  2  Q.  B.  443  ;  59  J.  P.  679), 
and  there  is  no  power  of  appeal  {Nesbit  v. 
Greenwich  Board  of  Works  (1875), 
10  Q.  B.  D.  465  ;  39  J.  P.  582  ;  and  see  also 
Grand  Junction  Waterworks  Co,  v.  Uamp- 
ton  Urban  District  Council,  [1898]  2  On. 
331 ;  62  J.  P.  566  ;  and  Livingstone  v.  West- 
minster Corporation,  [1904]  2  K.  B.  109  ; 
68  J.  P.  276).  By  virtue  of  s.  57  of  the 
Metropolis  Management  Act,  1855,  the 
defendant  corporation  had  power  to  rescind 
the  resolution  of  1901  and  make  a  fresh  one 
so  long  as  the  works  had  not  been  cornpletely 
carried  out  (Bishop  v.  Wandsworth  District 
Board  of  Works  (1900),  64  J.  P.  630). 

You7iger,  K.C.,  in  reply. — The  court  has 
jurisdiction  to  restrain  such  an  apportion- 
ment as  this  {Barlow  v.  Vestry  of  !St,  Mary 
Abbots,  Kensington  (1886),  11  App.  Cas. 
257  :  50  J.  P.  691  ;  Grand  Junction  Water- 
works Co,  v.  Hampton  Urban  District 
Council,  ubi  supra). 

Cur,  adv,  vult, 

August  11. 

Joyce,  J.— The  s.  105  of  the  Metropolis 
Local  Management  Act,  1855,  contains  pro- 
visions for  the  paving  of  new  streets,  and 
empowers  the  vestry  or  board  (in  this  case 
the  corporation  of  Hampstead),  if  they  deem 
it  necessary  or  expedient  that  a  new  street 
should  be  paved,  to  pave  the  same ;  and 
provides  that  the  owners  of  the  houses 
forming  such  street  shall  on  demand  i)ay  to 
the  authorities  the  amount  of  the  estimated 
expenses,  the  amount  to  be  determined  by 
the  surveyor  for  the  time  being  of  the 
vestry  or  board.  Then  a  later  Act,  the 
Metropolis  Management  Amendment  Act, 
1862,  provides  in  s.  77,  that  where  the 
vestry  exercises  the  powers  under  the 
section  I  have  already  quoted,  the  owners 
of  land  bounding  or  abutting  on  such  street 
shall  be  liable  to  contribute  to  the  expenses 
of  paving  the  same  as  well  as  the  owners 
of  houses  therein,  provided  that  the  autho- 
rity may  charge  the  owners  of  land  in 
492 


69  J.  P.  4S«. 

a  less  proportion  than  the  owners  of  houses; 
and  that  any  such  costs  and  expenses,  etc.. 
shall  be  apportioned  by  the  vestry  or  board 
and  shall  be  recoverable  either  before  the 
work  shall  be  commenced  or  during  its 
progress  or  s^ter  its  completion  .  .  . 
from  the  present  or  any  future  owner  of  the 
premises  either  by  action  at  law  or  in  a 
summary  manner  before  a  justice  of  the 
peace  at  the  option  of  the  vestry  or  board. 
Now  some  time  since,  the  borough  of 
Hampstead  proceeded  to  exercise  these 
powers  with  respect  to  a  new  street, 
or  part  of  a  new  street,  known  as 
Qondar  Gardens,  within  the  borough.  Now 
the  terms  of  the  resolution  were  as 
follows.  [His  lordship  read  the  resolution 
of  October  10th,  1901,  and  proceeded.] 
Now  such  resolution  appears  to  me  to  be 
right  and  proper  in  every  respect  so  far  as  I 
can  make  out,  subject  only  to  this,  that  it 
did  not  name  the  persons  to  be  charged  or 
specify  them  otherwise  than  in  the  manner 
1  have  stated,  by  a  general  description  of 
owners  and  a  description  of  the  premises, 
the  owners  of  which  were  to  pay.  Apart 
from  the  words  of  the  Act,  this  description 
appears  to  me  to  be  indefinite  and  to  in- 
volve serious  elements  of  uncertainty ;  for 
instance,  there  is  an  apportionment  against 
property  described  simply  as  ''garden 
ground,  £139  4«.  4d.,"  and  again,  lower 
down,  "land,  £419  2«.,"  without  any  speci- 
fication or  description  whatsoever  in  refer- 
ence to  such  garaen  ground  or  land.  This 
observation,  no  doubt,  does  not  apply 
equally  to  the  houses  in  Sarre  Eoad,  be- 
cause they  are  described  as  houses  known 
as  No.  8.  and  so  on,  being  the  different 
numbers  oy  which  they  are  distinguished  in 
that  road.  But  for  the  fact  that  Mr.  Mac- 
morran,  the  learned  counsel  for  the  defen- 
dants^ who,  of  course,  has  a  very  great 
exi^»erience  in  these  matters,  assured  me 
that  that  was  an  ordinary  mode  of  making 
apportionments,  I  should  have  thought  that 
either  the  owners  should  have  been  referred 
to  by  name  or  that^  at  least,  the  lands  ought 
to  have  been  specified  so  that  there  should 
be  no  Question  as  to  where  or  what  thev 
were.  Now  Sarre  Boad  is  a  street,  which 
may  be  described  generally  as  lying  to  the 
west  of,  and  generally  parallel  to,  that  por- 
tion of  Gondar  Gardens  i^ith  respect  to 
which  the  question  in  this  action  arises. 
The  houses  in  Sarre  Road  front  to  and  are 
numbered  to  that  road.  There  are  gardens 
and  grounds  at  the  back,  which  extend 
down  to  Gondar  Gardens,  and  would  appear 
to  the  ordinaiy  observer—and  I  in|iy  say    ^ 
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that  I  have  taken  the  opportunity  of  look- 
ing at  the  locus  in  quo  myself — to  abut  upon 
.the  new  street.  Several  have  openings  with 
gates  to  and  from  the  foot  pavement  or 
sidewalk,  because  it  is  not  yet  conM>letely 
flagged,  on  the  western  side  of  Qondar 
Gardens.  Now  there  is,  or  was,  an  old 
wooden  fence,  at  present  much  dilapidated, 
and  in  parts  no  longer  existing,  between  the 
site  of  the  new  street  and  the  ground  at  the 
•back  of  the  Sarre  Eoad  houses  belonging  to 
them.  The  apportionment  I  have  men- 
tioned having  been  made,  the  inhabitants 
or  owners  of  these  houses  in  Sarre  Road 
started  the  ingenious  theory  that  their  tene- 
ments did  not  abut  upon  Gondar  Gardens 
by  reason,  as  they  alleged,  that  the  narrow 
strip  of  ground — really  less  than  a  foot 
wide — ^upon  which  the  old  fence  between 
the  garaens  of  the  houses  in  Sarre  Road 
and  the  new  street  stood,  or  used  to  stand, 
did  not  belong  to  them,  but  to  someone  else, 
namely,  the  Grand  Junction  Waterworks 
Company.  Thereupon,  on  April  14th,  1904, 
the  council,  having  rescinded  the  resolution 
of  October,  1901,  making  the  first  appor- 
tionment^ made  another  apportionment. 
This,  it  IS  asserted  by  their  counsel,  thev 
were  entitled  to  do  so  long  as  the  work 
remained  unexecuted,  and  I  was  referred  to 
Bishop  V.  Wandsworth  Board  of  WorkSy 
uhi  supra^  a  decision  by  Ridley,  J.  Having 
regara  to  that  case,  counsel  for  the  plain tiff^ 
while  not  admitting  the  decision  to  be 
correct,  did  not  argue  to  the  contrary  before 
me,  but  assumed  that,  as  a  court  of  first 
instance,  I  should  follow  the  decision  of 
Ridley,  J.  Of  course,  if  the  apportion- 
ment made  by  the  authorities  was  deter- 
mined to  be  invalid,  no  one  could  question 
that  a  fresh  aptx)rtionment  could  be  made. 
This  new  apportionment  omits  all  mention 
of  the  houses  in  Sarre  Road,  and  inserts 
instead  "  land  upon  which  old  fence  stands," 
and  it  purports  to  charge  the  owner  or 
owners  of  the  land,  whatever  it  may  be,  so 
referred  to  with  the  nominal  sum  of  10«., 
the  difference  between  this  and  the  aggre- 
gate sum,  more  than  £500,  chared  on  the 
nouses  in  Sarre  Road  by  the  origmal  appor- 
tionment being  thrown  on  the  owners  of 
other  properties  in  Gondar  Gardens.  Some 
of  these  properties  belonged  to  the  plaintiff, 
who  very  naturally  objects  to  have  the  assess- 
ment of  his  property  materially  increased  in 
this  manner.  It  was  admitted  by  counsel  for 
the  defendants  that  by  the  expression  "land 
on  which  the  old  fence  stands,"  which  is 
the  only  description,  it  was  intended  to 
refer  to  the  strip  of  land  which  was  alleged 


e«  J.  p.  484. 

to  intervene  between  the  property  of  the 
Sarre  Road  owners  and  tne  new  street. 
Upon  investigation  I  am  satisfied  that  there 
is  no  foundation  in  fact  for  the  theory  that 
the  gardens  or  grounds  of  the  houses  in 
Sarre  Road  are  cut  off  from  the  new  street 
called  Gondar  Gardens  by  any  intervening 
strip  of  land  whatever,  either  belonging  to 
the  Grand  Junction  Waterworks  Company 
or  to  any  person  other  than  the  owners  of 
the  houses  in  Sarre  Road.  The  facts  are 
that  the  land  on  which  the  new  street  stands, 
and  for  a  considerable  distance  on  either 
side  (in  particular  on  the  west  extending  up 
Sarre  Road,  and  so  including  the  site  of  the 
houses  in  that  road,  and  their  gardens  and 
grounds  at  the  back),  formerly  oelonged  to 
the  waterworks  company.  Across  this  land, 
in  a  direction  generally  from  south  to  north, 
they  erected  a  wooden  fence,  now  dilapi- 
dated, of  which  I  have  spoken.  In  1881 
the  company  sold  and  conveyed  to  the 
Cotton  Trustees  all  the  land  to  the  west  of 
that  fence.  [His  lordship  read  the  general 
words  of  that  convevance  and  contmued.] 
I  cannot  doubt  that  by  this  conveyance  the 
land  on  the  west  of  this  fence,  and  up  to  at 
least  its  centre  line,  and  so  as  to  include  the 
western  half  thereof,  if  indeed  it  did  not 
include  the  eastern  half  as  well— that  is  the 
whole  fence — passed  to  the  Cotton  Trustees, 
and  in  my  view  of  the  case,  this  conveyance 
passed  the  western  half  of  the  fence,  and 
conferred  certain  rights  in  the  eastern  half 
thereof,  for  the  entire  fence  served,  and  was 
required  to  keep  in  all  the  cattle  of  the 
purchasers  and  to  exclude  those  of  the  ven- 
dors, and  the  vendors  could  not,  having 
re^rd  to  the  terms  of  the  conveyance  which 
I  have  read,  afterwards  remove  or  destroy 
any  part  of  the  fence  to  the  obvious  detri- 
ment of  the  parties  under  the  conveyance. 
The  Cotton  Trustees  proceeded  to  grant 
leases  of  the  land  thus  purchased  by  and 
conveyed  to  them  up  to  the  boundary,  what- 
ever it  was,  between  what  they  had  pur- 
chased on  the  west  and  the  land  retained  by 
their  vendors,  the  waterworks  company,  on 
the  east  These  are  the  leases  of  the  houses 
and  premises  in  Sarre  road  ;  and  the  water- 
works company  have  conveyed  to  the  pre- 
sent plaintiff  tneir  land  on  the  east  side  of 
this  fence  up  to  the  same  boundary.  This, 
in  my  opinion,  is  the  true  construction  ol 
the  conveyance  and  of  the  leases.  The  new 
street,  Gondar  Gardens,  as  laid  out  on  the 
west,  comes  to  the  selfsame  boundary — 
that  is  to  say,  the  old  wooden  fence  or  the 
centre  line  thereof.  There  is  no  interven- 
ing strip  belonging  to  or  claimed  by  the    t 
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•waterworks  company  or  anyone  else.  I 
hold,  as  a  matter  of  fact,  that  if  the  houses 
in  Sarre  Hoad  are  not  houses  fronting  the 
new  street,  still  the  land  of  the  Cotton 
Trustees  demised  to  the  lessees  of  the 
houses  in  Sarre  Road,  within  the  meaning 
of  that  term  in  the  statutes,  bound  or  abut 
upon  the  new  street,  and  so  were  liable  to 
have,  and  ought  to  have,  some  portion  of 
the  expenses  of  paving  apportioned  upon 
the  owners  in  common  with  the  other 
owners  of  the  new  street.  It  was  con- 
tended before  me  that  if  the  corporation 
could  not  discover,  or  found  difficulty  in 
ascertaining,  who  were  the  owners  of  some 
of  the  houses  or  land  forming  or  abutting 
upon  the  new  street,  they  might  apportion 
the  whole  of  the  expenses,  or  all  but  a 
nominal  sum,  upon  the  owners  whom  they 
did  know.  This  appears  to  me  to  be,  to 
say  the  least  of  it,  a  somewhat  startling 
proposition.  What  the  Acts  provided  is 
that  the  expenses  shall  be  apportioned 
upon  the  owners  of  the  houses  forming  and 
the  land  bounding  or  abutting  on  the 
street,  not  such  as  the  authority  may 
happen  to  know  or  may  happen  to  be  able 
to  discover  without  any  trouble.  Then  it 
was  said,  and  authorities  were  cited  for  it, 
that  the  court  could  not  question  or  refuse 
the  principle  upon  which  the  apportion- 
ment was  made  bona  fide.  That  may  be  so 
among  the  several  persons  liable,  but  the 
apportionment,  whatever  may  be  the  prin- 
ciple (if  any)  adopted  in  making  it,  must 
be  made  upon  the  right  people,  including 
all  liable  ;  none  can  be  left  out.  If  the 
properties  of  the  lessees  in  Sarre  Road 
abut  on  the  new  street,  as  in  my  opinion 
they  do,  some  portion  of  the  expenses  must 
be  apportioned  on  them.  I  tnink  it  was 
also  suggested  that,  if  the  site  of  the  fence, 
or  part  of  the  site  of  the  fence,  between 
Sarre  Road  houses  and  Gondar  Gardens 
did  belong  to  the  lessees  of  those  houses, 
still  the  apportionment  upon  the  land  on 
which  the  old  fence  stands  complied  with 
the  provisions  of  the  Acts,  and  was  in 
point  of  fact  an  apportionment  upon  the 
lands  abutting  upon  the  new  street.  This 
suggestion,  if  made,  does  not,  to  my  mind, 
require  serious  consideration.  The  appor- 
tionment is  to  be  made  upon  the  houses 
forming  and  the  lands  abutting  upon  the 
new  street.  It  is  not  to  be  made  upon  the 
fences  or  the  sites  of  the  fences  in  front  of 
those  properties  where,  as  here,  there  is 
not  any  intervening  strip  the  property  of  a 
third  person.  In  my  opinion,  the  appor- 
tionment of  April  14th,  1904,  is  illegal  and 
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invalid,  and,  under  the  peculiar  circum- 
stances of  the  case,  I  think  that  notwith- 
standing what  was  said  by  Stirlino,  L.  J. 
(then  Stirling,  J.),  in  Grand  Junction 
Waterworks  Co.  v.  Hampton  Urban  JXs- 
trict  Council^  ubi  sup7Uj  that  this  is  a  case 
in  which  an  action  can  be  maintained  and 
ought  to  be  allowed  to  be  maintained  for  a 
declaratory  judgment,  whether  any  con- 
sequential relief  is  or  could  be  claimed  or 
not.  Therefore  I  declare  that  the  appor- 
tionment objected  to  is  illegal  and  invalid, 
and  there  must  be  a  declaration  in  the 
terms  asked  for  by  the  plaintiff,  with 
liberty  to  her  to  apply  for  an  injunction  if 
the  apportionment  is  sought  to  be  enforced 
and  generally.  The  defendant  must  pay  the 
costs  of  this  action. 

Solicitors  for  plaintiff :  Last  &  Sons. 
Solicitor  for  defendants  :  A.  P.  Johnson. 
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Av^gust  9,  1905. 

(Before  Lawrance  and  Ridley,  JJ.) 

Hubbard  v.  Bromley  Rural  District 
Council. 

Public  health — Building  byelaws— Building 
operations  commenced  before  byelaws 
come  into  force — Operations  subse- 
quently continued — "  New  building." 

A  builder  was  convicted  on  several  infommr 
tionsfor,  that  Ae,  being  a  person  erecting 
a  new  building^  had  contravened  certain 
building  byelaws  of  a  rural  district 
council  toith  regard  to  new  buildings. 
Between  March  and  May^  1904,  the 
builder,  assisted  by  his  father  and  a 
labourer,  dug  trenches  in  a  plot  of  his 
ground  for  tJie  foundations  of  a  block  of 
cottages.  He  then  laid  concrete  fovmda' 
tions  in  the  trenches,  and  laid  from  two 
to  four  courses  of  brickwork  at  the 
comers  of  the  block.  The  bricks  for  the 
block  were  ordered  in  April,  and  %n  July 
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the  builder  contracted  with  one  X.to  do 
the  work  of  building  the  rest  of  the  block. 
No  work  was  doTie  on  the  block  from  the 
end  of  May  to  October  llth,  1904,  when 
X,  commenced  his  work^  in  respect  of 
which  the  informations  were  laii. 
Before  August  Slst^  1904,  there  were  no 
byelaws  in  force  relating  to  new  build- 
ings within  the  district  where  the  block 
was  bein^  built.  Stich  byelaws  were 
made  by  the  rural  district  council  in 
Av^gust,  1904,  and  confirmed  by  the 
Local  Government  Board  on  the3lst  of 
tfiat  month.  The  builder  was  convicted 
for  infringing  certain  of  these  byelaws. 

Held,  that  the  block  was  Tiot  a  new  building 
within  the  meaning  of  the  byelaws^  and 
that  therefore  the  convictions  must  be 
quashed. 

Case  stated  by  justices. 

The  appellant  was  a  builder  carrjring  on 
business  m  the  parish  of  Farnborough,  in 
Kent,  within  the  district  of  the  respondents. 
The  respondents  are  the  sanitary  authority 
of  the  feromlejr  rural  district,  which  com- 
prises the  parish  of  Farnborough.  At  a 
petty  sessions  holden  at  the  Court  House, 
Bromley,  in  the  said  county,  on  the  19th  day 
of  December,  1904,  the  appellant  appeared 
before  the  said  justices  upon  five  sei)arate 
summonses  issued  upon  five  separate  infor- 
mations or  complaints  of  the  respondents' 
surveyor  charging  the  appellant : 

(a)  For  that  he  between  the  8th  Novem- 
ber and  the  22nd  November,  both  inclusive, 
in  the  year  of  our  Lord  1904,  at  the  parish 
of  Farnborough,  in  the  county  of  Kent, 
being  a  person  erecting  a  new  building,  to 
wit,  a  cottage  situate  in  Pitts  Boad,  Farn- 
borough, unlawfully  did  neglect  to  have  the 
walls  thereof  properly  bonded  and  solidly 
put  together  with  good  mortar,  compounded 
of  good  lime  and  clean  sharp  sand  or  other 
suitable  material,  contrary  to  byelaw  No.  13 
of  the  byelaws  made  by  the  rural  district 
council  of  Bromley  with  respect  to  new 
streets  and  buildings. 

(b)  For  that  he  on  the  8th  day  of  Novem- 
ber, 1904,  at  the  said  parish  of  Farnborough, 
did  unlawfully  erect  a  new  building,  to  wit, 
a  cottage  situate  at  Pitts  Road,  Farn- 
borough, and  did  not  cause  the  walls  thereof 
to  rest  upon  proper  footings  according  to 
the  requirements  of  byelaw  No.  17  of  the 
byelaws  made  by  the  rural  district  council 
of  Bromley  with  respect  to  new  streets  and 
buildings. 
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(c)  For  that  he  on  the  8th  day  of  Decem- 
ber, 1904,  at  the  said  parish  of  Farnborough, 
being  a  person  erecting  a  new  building,  to 
wit,  a  cottage,  situate  at  Pitts  Road,  Farn- 
borough, unlawfully  did  place  in  a  party- 
wall  of  such  building,  certain  wall  plates 
or  joists  contrary  to  byelaw  No.  32  of  the 
byelaws  made  by  the  rural  district  council 
of  Bromley  with  respect  to  new  streets  and 
buildings. 

(d)  For  that  he  between  the  1st  Septem- 
ber and  the  18th  November,  both  inclusive, 
at  the  said  parish  of  Farnborough,  being  a 
person  intending  to  erect  a  new  building,  to 
wit,  a  cottage,  situate  at  Pitts  Road,  Farn- 
borough, unlawfully  did  fail  to  give  notice 
in  writing  to  the  rural  district  council  of 
Bromley  of  such  intention,  delivered  or  sent 
to  their  clerk  at  his  office,  or  their  surveyor 
at  his  office,  and  at  the  same  time  deliver  to 
their  clerk  or  their  surveyor  complete  plans 
and  sections  of  every  floor  of  such  intended 
building,  contrary  to  byelaw  No.  98  of  the 
byelaws  made  by  the  rural  district  council 
of  Bromley  with  respect  to  new  streets  and 
buildings. 

(e)  For  that  he  between  the  1st  Septem- 
ber and  8th  November,  both  inclusive,  at 
the  said  parish  of  Farnborough,  being  a 
person  intending  to  erect  a  new  building,  to 
wit,  a  cottage,  situate  at  Pitts  Road,  Farn- 
borough, unlawfully  did  neglect,  contrary  to 
byelaw  No.  99  of  the  byelaws  made  by  the 
rural  district  council  of  Bromley  with 
respect  to  new  streets  and  buildings,  before 
beginning  to  erect  such  building,  to  deliver 
to  the  surveyor  of  the  council  at  his  office 
notice  in  writing,  specifying  the  date  on 
which  he  would  begin  to  erect  such  building. 

The  said  several  informations  or  com- 
plaints were  heard  by  the  said  justices  on 
the  said  19th  day  of  December,  1904,  when 
they  convicted  the  appellant  of  the  offences 
charged  in  all  the  said  informations  or  com- 
plaints, but  consented  to  state  and  sign  a 
case. 

Upon  the  hearing  of  the  said  several  in- 
formations, the  following  facts  were  proved 
before  the  justices :  That  in  the  month  of 
March,  1904,  the  appellant  was  the  owner  of 
land  at  Pitts  Road,  Farnborough,  aforesaid, 
upon  which  he  then  proposed  to  erect  three 
blocks  of  cottages,  each  block  containing 
four  cottages.  That  the  cottages  in  respect 
of  which  the  proceedings  were  taken  were 
the  second  block  of  these  cottages.  That 
between  the  beginning  of  March  and  the  end 
of  May,  1904,  trenches  were  dug  upon  the 
land  by  the  appellant,  assisted  by  his  father 
and  a  labourer ;  concrete  was  laid  in  the   j 
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trenches  for  the  foundations  of  the  second 
block,  and  from  two  to  four  courses  of 
brickwork  were  laid  at  the  corners,  but  not 
for  the  whole  length  of  the  foundations. 
The  bricks  for  the  second  block  of  cottages 
were  ordered  on  behalf  of  the  appellant  on 
or  about  the  1st  of  April,  1904.  On  or  about 
the  8th  of  July,  1904,  the  appellant  con- 
tracted with  one  Owen  to  do  tne  work  of 
building  the  upper  parts  of  the  whole  of  the 
three  blocks  of  cottages.  Nothing  further 
was  done  as  regards  this  block  of  cottages 
from  the  end  of  May  until  shortly  after  the 
11th  of  October,  1904,  when  the  second 
block  was  commenced  by  Owen.  That  pre- 
vious to  the  31st  August,  1904,  there  were 
no  byelaws  relating  to  new  buildings  in 
force  within  the  district  of  the  responaents. 
That  in  August,  1904,  the  respondents  made 
byelaws  with  respect  to  new  streets  and 
buildings  wnthin  their  district,  and  that  such 
byelaws  were  confirmed  by  the  Local 
Government  Board  on  the  31st  August, 
1904.  That  the  surveyor  to  the  respondents 
visited  the  second  block  on  the  11th  October, 
the  25th  of  October,  and  the  8th  of  Novem- 
ber, 1904.  That  on  the  11th  of  October, 
the  second  block  had  not  proceeded  bey  on  (i 
the  stace  described  above,  but  on  the  8th 
November  it  was  in  process  of  erection. 
That  the  mortar  which  was  being  used  on 
the  building  was  not  compounded  of  good 
lime  or  clean  sharp  sand  or  cement  as  re- 
quired by  the  respondents'  byelaw  No.  13, 
sub-s.  (a).  That  the  buildings  did  not 
rest  upon  |)roper  footings  in  accordance  with 
the  provisions  of  the  respondents'  17th 
byelaw.  That  the  joists  were  carried 
through  the  party-wall  of  the  building  in 
contravention  of  the  respondents'  32nd  bye- 
law. That  the  appellant  had  not  given  any 
notice  of  his  intention  to  erect  the  buildings, 
or  delivered  plans  and  sections  to  the  clerk 
or  surveyor  of  the  respondents  as  required 
by  byelaw  No.  98.  That  the  appellant  had 
not  given  to  the  respondents  or  their 
surveyor  any  notice  of  the  date  on  which 
he  would  begin  the  buildings  as  required 
by  byelaw  99.  That  on  the  1st  and  8th 
days  of  December,  1904,  respectively,  notices 
were  served  upon  the  appellant  warning 
him  against  committing  ofl'ences  against  the 
byelaws  of  the  respondents. 

It  was  contended  on  behalf  of  the  appel- 
lant that  the  building  was  commenced  before 
the  respondents'  byelaws  came  into  opera- 
tion by  the  execution  of  the  works  described 
above,  and  that  by  reason  of  the  said  work 
having  been  done  the  whole  of  the  work  to 
be  subsequently  carried  out  in  completing 
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the  said  building  was  exempt  from  the 
operation  of  the  oyelaws.  It  waa  further 
contended  that  the  byelaws  were  not  retro- 
spective, and  that  they  did  not  apply  to  a 
building  which  had  been  begun  as  aforesaid 
before  tne  byelaws  came  into  operation. 

It  was  contended  on  behalf  of  the  respon- 
dents that  immediately  the  byelaws  came 
into  operation  they  applied  to  all  building 
works  thereafter  carried  on,  and  that, 
although  they  did  not  apply  to  the  works 
executed  by  the  appellant  (as  described 
above)  before  the  byelaws  came  into  opera- 
tion, they  did  apply  to  all  work  executed 
subsequently  to  the  31st  of  August,  1904. 
It  was  further  contended  that,  notwith- 
standing the  fact  that  the  api)ellant  had 
executed  such  work  as  aforesaid,  he  was 
erecting  a  new  building  within  the  meaning 
of  the  byelaws. 

The  justices'  attention  was  particularly 
directed  to  the  13th  byelaw  on  p.  9,  to  the 
17th  byelaw  on  p.  12,  the  32nd  oyelaw  on 
p.  24,  the  98th  byelaw  on  p.  48,  and  the 
99th  byelaw  on  p.  49,  and  to  the  following 
reported  cases,  viz. :  White  v.  Mayor,  etc.  of 
Sunderland  (1903),  67  J.  P.,  at  p.  199; 
Withington  Urban  District  Cowncil  v. 
Moore  (1896),  60  J.  P«  at  p.  408 ;  Fair- 
brass  V.  Canterbury  Corporation  (1903), 
67  J.  P.  181  ;  James  v.  Masters,  [1893] 
1  Q.  B.  356 ;  67  J.  P.  167.  A  printed  copy 
of  the  respondents'  byelaws  was  annexed  to 
the  case. 

The  justices  were  of  opinion  upon  the 
facts  stated  that  the  work  that  had  been 
carried  out  upon  the  site  of  the  second 
block  of  cottages  prior  to  the  31st  of  August, 
1904,  did  not  exempt  the  appellant  from 
the  obligation  to  comply  with  the  byelaws 
from  the  date  of  their  coming  into  force; 
that  the  erection  of  the  new  building  in 
question  was  not  commenced  before  the 
month  of  October,  1904,  and  that  on  the 
31st  day  of  August,  1904,  when  the  respon- 
dents' byelaws  came  into  force,  the  appel- 
lant intended  to  erect  the  new  building  in 
question,  and  that  he  subsequently  erected 
a  new  building,  and  that  consequently  bye- 
laws Nos.  13,  17,  32,  98,  and  99  apphed 
thereto. 

The  question  upon  which  the  opinion  of 
the  court  was  oesired  was  whether  tho 
justices,  upon  the  above  statement  of  facts, 
came  to  a  correct  determination  and  decision 
in  point  of  law. 

The  heading  to  the  said  byelaws  is  as 
follow  s  :  *'  Byelaws  made  by  the  rural 
district  council  of  Bromley  with  respect  to 
new  streets  and  buildings  in  that  poitii^n  of 
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the  rural  district  of  Bromley  which  com- 

E rises  the  contributory  place  of  Fam- 
orough."  The  five  byelaws  in  respect  of 
which  the  informations  were  laid  commence 
as  follows : 

Bvelaws  13  and  17.—"  Every  person  who 
shall  erect  a  new  building  shall    .    .    J' 

Byelaw  32.— "A  person  who  shall  erect  a 
new  building  shall    .    .    ." 

Byelaw  98.—"  Every  person  who  shall  in- 
tend to  erect  a  building  shall    .    .     " 

Byelaw  99.—"  Every  person  who  shall  in- 
tena  ...  to  erect  a  building  or  other- 
wise to  execute  any  work  to  which  any  of 
the  byelaws  relating  to  new  .  .  .  build- 
ings may  apply,  shall    .    .     " 

J)anckwert8jK,C,  {Daldy  with  him),  for 
the  builder.— There  is  nothing  in  these  bye- 
laws to  make  them  applicable  to  buildings 
which  have  been  begun  before  the  byelaws 
came  into  force.  See  the  terms  of  these 
byelaws,  which  refer  throughout  to  new 
buildings.  The  block  of  cottages  in  ques- 
tion was  not  a  new  building.  There  is  no 
provision  in  the  byelaws  for  buildings  in 
course  of  erection.  Byelaws  13,  17.  and  32 
are  applicable  to  persons  who  shall  erect, 
and  byelaws  98  and  99  to  persons  who  shall 
intend  to  erect,  a  new  building.  They  are 
not  applicable  to  persons  who  shall  partly 
erect  a  building  which  is  not  new.  It  is 
plain  that  the  builder  commenced  to  erect 
this  building  long  before  the  byelaws  came 
into  force  on  August  31st,  1904  (Felkin  v. 
Berridge  (1863),  27  J.  P.  776  ;  15  C.  B.  (n.s.) 
257).  As  to  byelaw  13,  there  is  no  finding 
by  the  justices  that  the  mortar  was  not 
compounded  of  "other  suitable  material." 
Compare  the  terms  of  the  byelaw  as  shown 
in  the  first  information  and  the  finding  by 
the  justices. 

W.  A.  Casson,  for  the  rural  district  coun- 
cil.— The  justices  have  found  as  a  fact  that 
the  erection  of  this  building  was  not  com- 
menced till  October,  1904,  after  the  byelaws 
had  come  into  force.  Because  certain  work 
has  been  done  on  the  site  before  the  byelaws 
came  into  force,  it  cannot  be  contended  that 
the  byelaws  do  not  apply  to  the  new  build- 
ing commenced  in  October,  1904.  The 
informations  were  in  respect  of  work  which 
was  done  after  the  byelaws  came  into  force. 
To  hold  otherwise  would  be  to  allow  a 
builder  to  mark  out  a  site  and  then,  years 
after  byelaws  had  come  into  force^  to 
build  in  contravention  of  their  provisions. 
See  James  v.  Masters,  supra;  White  v. 
Mayor,  etc,  of  Sunderland,  supra;  Slat- 
tery  v.  Naylar  (1888),   13   App.  Cas.,  at 
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|.  449  ;  Jarnes  v.  WyriXl  (1884),  48  J.  P.  725. 

n  the  last-mentioned  case  it  was  held  that 
whether  a  building  was  a  new  building  was 
a  question  of  fact  for  the  magistrate.  The 
justices  have  found  that  this  block  of  cot- 
tages was  a  new  building.  The  work  done 
on  this  site  before  the  oyelaws  came  into 
force  was  work  on  the  foundations — no  part 
of  the  building. 

Lawrance,  J.— In  this  case  I  think  the 
appeal  must  succeed.  The  facts  of  the  case 
are  very  short.  In  1904  the  appellant,  who 
was  the  owner  of  land  at  Famborough,  in 
Kent,  was  building,  or  proposing  to  build, 
three  blocks  of  cottages.  As  I  understand  it, 
he  had  built  one  block  of  cottages,  and  the 
houses  in  Question  were  the  second  block  of 
cottages,  wnich  were  like  the  first.  Between 
March  and  May  the  appellant  and  his  father 
laid  out  the  foundations  of  these  houses. 
They  put  in  concrete,  which  was  to  be  their 
foundation,  and  they  put  at  the  comers  of 
the  block  tne  bricks  wnich  were  to  form  the 
footings  of  those  cottages.  In  July,  1904, 
the  appellant  contracted  with  one  Owen  to 
do  the  work  of  building  the  block  of 
cottages,  which  was  to  be  built  according 
to  certain  plans  which  were  given  to  him  ; 
and,  so  far  as  the  owner  of  the  land,  the 
appellant,  is  concerned,  there  the  matter 
rests.  The  contractor  did  not  begin  to 
build  until  October,  1904,  and  the  byelaws 
came  into  force  on  August  31st,  1904,  and 
the  whole  question  in  this  case  is  whether 
these  byelaws  apply  to  that  building, 
although  only  a  very  small  portion  of  the 
building  had  already  been  begun— whether 
we  are  to  look  upon  it  as  a  new  building 
under  these  byelaws.  Speaking  for  myself, 
the  cases  cited  do  not  appear  to  me  to 
touch  the  point.  Five  separate  summonses 
were  taken  out  against  the  appellant.  The 
first  one  was  witn  reference  to  the  mortar 
used ;  the  second  alleged  that  he  did 
not  cause  the  walls  to  rest  upon  proper 
footings.  He  had  made  his  foundations  for 
the  footings,  such  as  they  were.  At  the 
time  he  made  them  there  was  no  byelaw 
with  reference  to  these  footings,  and  there 
was  no  person  to  whom  any  plans  were  to 
be  delivered.  The  builder  was  complete 
master  of  the  situation.  He  put  in  his 
foundations  for  the  footings,  which  had 
become  necessary,  and  which  appear  to 
have  been  put  in  after  the  byelaws  had 
been  publisned.  Then  another  summons 
was  that  certain  wall  plates  and  joists  had 
been  put  in  a  party-wall,  contrary  to  bye- 
law 32 ;  and  then  another  one  was  t^at  he 
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did  not  deliver  to  the  clerk  of  the  autho- 
rity, or  their  surveyor,  complete  plans  or 
sections  of  such  intended  building,  contrary 
to  byelaw  98.  Then  the  fifth  summons  was 
that  between  September  and  November  8th 
he  did  not,  before  beginning  to  erect  such 
buildings,  deliver  to  the  surveyor  of  the 
council  notice  in  writing  specifying  the 
dates  on  which  he  could  begin  to  erect  the 
houses.  All  these  restrictions  in  respect  of 
which  the  informations  were  laid  would 
have  been  applicable  in  respect  of  buildings 
commenced  after  the  byelaws  had  been 
The  only  question  is  whether  any 
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part  of  the  byelaws  apply  to  a  building;  in 
the  condition  in  which  tnis  was.  Speaking 
for  myself,  all  I  can  say  is,  if  the  Bromley 
Rural  District  Council  wanted  their  bye- 
laws to  apply  to  a  building  in  the  course  of 
erection  tney  should  have  obtained  such 
byelaws.  In  my  ludgment,  therefore,  this 
is  not  a  "  new  building  "  within  the  mean- 
ing of  the  byelaws,  and  the  appeal  will  be 
allowed. 

Ridley,  J. — I  agree.  It  is  certainly  all- 
important  to  remember  that  no  byelaw,  nor 
any  statute,  ought  to  have  a  retrospective 
operation  unless  it  is  clearly  expressed  that 
it  is  to  have  that  operation.     That  is  a 

Principle  which  is  universally  recognised, 
n  this  case  the  byelaws  in  question  apply 
only  to  new  building.  They  do  not,  in 
words,  apply  to  a  building  which  is  partly 
constructed,  of  which  the  plans  have  been 
issued,  and  for  which  the  contract  has  been 
let.  If  it  had  been  intended  that  the  bye- 
laws should  include  such  a  building,  such 
an  intention  could  easily  have  been  effected. 
It  has  not  been  effected,  and  therefore  I  do 
not  think  these  byelaws  apply.  The  cases 
quoted  do  not  seem  to  me  to  have  any 
application  to  the  question  now  before  us. 

Appeal  allowed. 

Solicitors  for  the  bfiilder  :  Clement  Wil- 
liams &  Co.,  for  C.  H.  B.  Ince,  Sevenoaks. 

Solicitors  for  the  rural  district  council : 
May,  Sykes  &  Co. 


Augtutt  10,  ld05. 

(Before  Alverstone,  L.C.J.,  Lawrance 
and  Ridley,  JJ.) 

Howard  v,  Daniels. 

Metropolis— Emptying  privy  in  any  street 
or  public  place — Privy  near  but  not  on 
soil  of  street — Metropolitan  Police  Act, 
1839  (2  <fe  3  Vict.  c.  47),  s.  60  (4). 

By  8,  60  of  the  Metropolitan  Police  Acty 
1839  :  "  Every  person  who,  in  any  street 
or  public  place  within  the  limits  of  the 
metropolitan  police  district,  shall  be 
guilty  of  any  of  the  following  offences, 
shall  be  liable  to  a  penalty  .  .  . 
4.  Every  person  who  shall  empty  or 
begin  to  empty  any  privy  between  the 
hours  oj  six  in  the  morning  and  twelve 
at  night    .    .     ." 

Held,  that  an  offence  was  committed  under 
sub'S,  (4)  if  a  privy  on  premises  near 
to  the  road  or  pathway  of  a  street  was 
emptied  within  the  prohibited  hours, 

[Subsection  (4)  o/  s,  60  is  repealed  as  from 
the  coming  into  operation  of  any  bye- 
law made  with  the  like  object,  by  the 
Public  Health  {L(mdon)  Act,  1891 
(64  <£:  55  Vict,  c,  76).] 

Case  stated  by  justices. 

An  information  was  preferred  on  January 
16th,  1905,  by  William  Daniels,  of  Uxbridge, 
police  inspector  (hereinafter  called  the  re- 
spondent), under  the  Metropolitan  Police 
Act,  1839  (2  &  3  Vict.  c.  47),  s.  60  (4),  against 
George  Howard,  of  Anchor  Lane,  Botwell, 
Hayes,  in  the  county  of  Middlesex,  a 
labourer,  for  that  he,  the  appellant,  on  the 
5th  day  of  January,  1905,  at  the  parish  of 
Hayes,  in  the  county  of  Middlesex,  and 
within  the  metropolitan  police  district,  did 
unlawfully  empty  a  privy  at  Clayton  Road, 
between  the  hours  of  six  in  the  morning  and 
twelve  at  night,  to  wit,  at  9.20  p.m.,  con- 
trary to  the  statute,  etc.,  which  information 
was  heard  and  determined  at  a  petty  ses- 
sions on  the  23rd  day  of  January,  1905  (the 
said  parties  respectively  being  then  present), 
and  upon  such  hearing  the  justices  convicted 
the  appellant  of  the  said  offence,  and  fined 
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him  the  sum  of  10«.,  including  costs,  but 
consented  to  state  and  sign  a  special  case. 

The  60th  section  of  the  Act  2  &  3  Vict, 
c.  47  (the  Metropolitan  Police  Act,  1839), 
so  far  as  is  matenal  to  the  present  case,  is 
as  follows : 

Section  60.  "Every  person  who,  in  any 
street  or  public  place  within  the  limits 
of  the  metropolitan  police  district,  shall  be 
guilty  of  any  of  the  following  offences,  shall 
Be  liable  to  a  penalty  not  more  than  forty 
shillings  for  every  such  offence ;  (that  is  to 
say) 

"  1.  Eveiy  person  who  in  any  thoroughfare 
shall  burn,  dress,  or  cleanse  any  cork,  or  hoop, 
cleanse,  fire,  wash,  or  scald  any  cask  or  tuD, 
or  hew,  saw.  bore,  or  cut  any  timber  or 
stone,  or  slack,  sift,  or  screen  any  lime  : 

'*  2.  Every  person  who  shall  throw  or  lay 
in  any  thoroughfare  any  coals,  stones,  slates, 
shells,  lime,  bricks,  timber,  iron,  or  other 
materials  (except  building  materials,  or 
rubbish  thereby  occasioned,  which  shall  be 
placed  or  inclosed  so  as  to  prevent  any 
mischief  happening  to  passengers) : 

"3.  Every  person  who  in  any  thoroughfare 
shall  beat  or  shake  any  carpet,  rug,  or  mat 
(except  door  mats  before  the  hour  of  ei^ht 
in  the  morning)  or  throw  or  lay  any  dirt, 
litter  or  ashes,  or  any  carrion,  fish,  offal,  or 
rubbish,  or  throw  or  cause  any  such  thing 
to  fall  into  any  sewer,  pipe,  or  drain,  or  into 
any  well,  stream,  or  watercourse,  pond,  or 
reservoir  for  water  [or  cause  any  offensive 
matter  to  run  from  any  manufactory, 
brewery,  slaughter-house,  butchers  shop  or 
dunghill  into  any  thoroughfare,  or  any  un- 
covered place  whatever  or  not  surrounded 
by  a  wall  or  fence    ... 

"4.  Every  person  who  shall  empty  or  begin 
to  empty  any  privy  between  the  hours  of 
six  in  the  morning  and  twelve  at  night,  or 
remove  along  any  thoroughfare  any  night 
soil,  soap  lees,  ammoniacal  liquor,  or  other 
such  offensive  matter  between  the  hours  of 
six  in  the  morning  and  eight  in  the  even- 
ing   ..    . 

5.  Every  person  who  shall  keep  any  pig- 
stye  to  the  front  of  any  street  or  road  in 
any  town  within  the  said  district,  not  being 
shut  out  from  such  street  or  road  by  a  sufli- 
cient  wall  or  fence,  or  who  shall  keep  any 
swine  in  or  near  any  street  or  in  any  dwelling 
so  as  to  be  a  common  nuisance  .  .  .]"* 
"Every    person    who,    to    the    danger   of 

*  The  words  within  the  square  brackets  are 
repealed  as  from  the  coining  into  operation  of 
any  byelaw  made  with  the  like  object,  by  the 
Public  Health  (London)  Act,  1891  (54  &  55  Vict. 
c.  76). 
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passengers  in  any  thoroughfare  shall  leave 
open  any  vault  or  cellar,  or  the  entrance 
from  any  thoroughfare  to  any  cellar  or 
room  underground,  without  a  sufficient 
fence  or  handrail,  or  leave  defective  the 
door,  window,  or  other  covering  of  any 
vault  or  cellar  or  who  shall  not  sufficiently 
fence  any  area,  pit  or  sewer,  left  open,  in  or 
adjoining  to  any  thoroughfare,  or  who  shall 
leave  sucn  open  area,  pit,  or  sewer,  without 
a  sufficient  light  after  sunset  to  warn  and 
prevent  persons  from  falling  thereinto." 

Upon  the  hearing  of  the  said  information 
the  following  facts  were  admitted  or  proved 
in  evidence  before  the  justices.  That  be- 
tween 9.20  p.m.  and  12  midnight  on  the 
6th  day  of  January,  1905,  the  defendant  was 
seen  by  police  constable  John  McHale,  to 
be  engaged  in  emptying  a  privy  cesspool  on 
enclosed  ground,  being  the  private  works  of 
Messrs.  Arthur  Lee  and  Brothers,  Limited, 
which  works  abut  on  Clayton  Road,  in  the 
parish  of  Hayes.  Clayton  Road  is  a  public 
place  within  the  meaning  of  the  Metro- 
politan Police  Act,  1839  (2  &  3  Vict.  c.  47), 
s.  60.  The  spot  occupied  by  the  privy  cess- 
pool, and  at  which  it  was  emptied,  was 
situated  on  the  private  property  of  Messrs. 
Arthur  Lee  and  Brothers,  Limited,  and  was 
forty  yards  and  upwards  from  the  nearest 
street  or  public  place,  namely,  Clayton  Road. 
The  contents  of  the  cesspool  were  deposited 
into  a  regulation  night  cart  and  conveyed 
through  the  entrance  gates  of  the  works, 
and  thence  across  the  Clayton  Road  into  a 
field  on  the  opposite  side  of  the  road. 

It  was  contended,  on  behalf  of  the  ap- 
pellant, that  no  offence  had  been  committed 
inasmuch  as  the  statute  required  the  act 
complained  of  to  be  committed  in  a  street 
or  public  place. 

The  justices  were  of  opinion  that  having 
regard  to  the  wording  of  the  various  sub- 
sections to  s.  60  of  2  <fe  3  Vict.  c.  47,  the 
preliminary  words  of  s.  60,  viz  :  "  Every 
person  who,  in  any  street  or  public  place 
within  the  limits  of  the  metropolitan 
police  district  shall  be  guilty  of  any  of  the 
following  offences  shall  be  liable  to  a 
penalty  not  more  than  40«.  for  every  such 
offence  (that  is  to  say),"  did  not  govern  the 
whole  of  the  sub-sections  to  such  section, 
and  that  if  all  the  offences  contained  in  the 
various  sub-sections  must  be  committed  in 
a  "  street "  or  "  public  place,"  then  the  word 
"thoroughfare"  used  in  sub-ss.  (1)— (3) 
would  be  superfluous.  They  were  also  of 
opinion  that  the  intention  of  the  Act  was  to 
prevent  annoyance  to  the  residents  and  to 
the  public  by  prohibiting  the  emptying  of 
privies  before  twelve  o'clock  at  night 
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whether  in  a  street  or  public  place  or  not, 
and  that,  therefore,  the  appellant  was  guilty 
of  an  offence  under  the  said  Act  in  empty- 
ing the  said  privy  cesspool  between  the 
hours  of  9.20  p.m.  and  12  midnight.  If 
contrary  to  their  said  view  the  said  words 
"  in  any  street  or  public  place "  govern  all 
the  said  sub- sections,  the  justices  were  of 
opinion  that  having  regard  to  their 
language,  and  especially  the  language  of 
sub-ss.  (5)  and  (8),  the  said  words  may  be 
read  in  the  sense  of  "  adjoining  any  street  or 

{mblic  place  **  as  a  house  situate  on  private 
and  abutting  on  a  street  may  be  described 
as  situate  "in  a  street."  The  said  privy 
was  situate  on  private  ground  abutting  on 
a  public  place,  namely,  Clayton  Koad,  and 
they  were  of  opinion  that  it  was,  in  fact, 
sumciently  near  the  said  road  to  come 
within  the  purview  of  the  said  s.  60  (4). 

The  question  for  the  decision  of  the  court 
was  whether  upon  the  foregoing  facts  the 
justices  came  to  a  correct  determination  in 
point  of  law,  and,  on  the  construction  of  the 
statute,  if  yea  the  conviction  was  to  stand, 
if  nay  it  was  to  be  quashed. 

Schiller^  for  the  appellant. — The  appel- 
lant did  not  commit  any  offence  witnin 
sub-s.  (4)  of  s.  60  of  the  Metropolitan  Police 
Act,  1839,  as  the  section  only  applies  to 
acts  done  "in  any  street  or  public  place 
within  the  limits  of  the  metropolitan  police 
district."  The  privy  which  was  emptied 
was  neither  in  a  street  nor  in  a  public  place, 
but  on  private  premises  forty  yards  distant 
from  any  street.  The  section  is  penal  and 
must  be  construed  strictly.  The  limitation 
in  the  preamble  obviously  applies  to  all  the 
sub-sections,  as  the  preamble  provides  for  a 
penalty  for  the  breach  of  each  sub-section. 
Sub-ss.  (5)  and  (8),  it  is  true,  apply  to  acts 
done  on  private  premises,  but  the  extension 
is  shown  Dy  the  language  of  the  sub-sections. 
There  is  nothing  to  show  that  sub-s.  (4) 
applies  to  acts  done  away  from  a  street  or 
a  private  place.  If  this  conviction  is 
upheld,  no  watercloset  within  forty  yards  of 
a  street  can  be  emptied  between  6  a.m.  and 
12  p.m. 

Gill^  for  the  respondent. — If  the  words 
"in  any  street  or  public  place"  in  the 
preamble  of  s.  60  apply  to  sub-s.  (4),  it  is 
plain  from  the  various  offences  in  the  sub- 
sections that  those  words  must  be  widely 
construed,  and  that  this  privy  was  in  a 
"  street  or  public  place,"  in  the  sense  that  a 
house — private  premises— are  said  to  be  in 
a  street.  Sub-s.  (4)  of  s.  60  is  the  only  pro- 
vision in  this  Act  with  regard  to  the 
emptying  of  privies,  and  if  the  appellant's 
500 
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contention  is  upheld,  a  privy  one  yard  from 
a  street  cannot  be  dealt  with  under  the 
sub-section.  All  privies  are  now  on  private 
premises,  and  it  is  impossible  to  give  any 
effect  to  the  sub-section  on  the  appellant's 
contention.  Sub-ss.  (5)and  (8)obviously  refer 
to  acts  done  on  private  premises.  See  E,  v. 
Thallman  (1863),  33  L.  J.  M.  C.  68,  where 
it  was  hela  that  a  public  place  was  not 
necessarily  a  place  open  to  the  public. 

Schiller,  in  reply.— This  Act  was  passed 
at  a  time  when  privies  were  in  streets  and 
were  emptied  by  means  of  a  hose.  To  hold 
that  ** street"  includes  private  premises  on 
either  side  would  be  contrary  to  every 
decision.  [Ridley,  J.— This  Act  was  passed 
before  the  existing  definitions  of  a  "street" 
in  the  Public  Health  Acts,  etc.  were  framed.] 

Alveestone,  L.C.  J.— I  do  not  think  that 
we  ought  to  interfere  with  the  decision  of 
the  learned  magistrate.  We  have  to 
construe  s.  60  of  the  Metropolitan  Police 
Act,  1839.  I  agree  with  Mr.  Schiller  that 
that  section  is  curiously  worded.  The 
preamble  to  the  section  is  as  follows : 
"Every  person  who  in  any  street  or  public 
place  within  the  limits  of  the  metropolitan 
police  district  shall  be  guilty  of  any  of 
the  following  offences  shall  be  liable  to  a 
penalty,  not  more  than  forty  shillings  for 
every  such  offence  (that  is  to  say) " ;  then 
follow  various  offences,  and  sub-s.  (4) 
proceeds  :  "  Every  person  who  shall  empty 
or  begin  to  empty  any  privy  between  the 
hours  of  six  in  the  morning  and  twelve 
at  night  or  remove  along  any  thorough- 
fare any  night  soil,  soap^  lees,  ammoniacal 
liquor  or  other  such  offensive  matter  between 
the  hours  of  six  in  the  morning  and  eight  in 
the  evening."  Mr.  Schiller  contends  that  the 
words  in  the  preamble  are  words  of  limita- 
tion and  not  of  description,  fiut  if  that  is 
so,  the  offences  in  the  various  sub-sections 
would  be  such  as  would  be  committed  in 
any  street  or  public  place.  It  is  suggested 
that  sub-s.  (4)  was  passed  to  meet  tne  case 
of  a  cart  drawing  up  sewage  from  a  privy  in 
a  street  by  means  of  a  pump.  I  do  not 
think  that  privies  were  generally  emptied 
in  this  way  in  1839.  Looking  at  the 
various  offences  in  the  section,  it  is 
plain  that  some  of  them  cannot  oe  com- 
mitted in  a  street  or  public  place.  Now, 
the  justices  were  of  opinion  that  having 
regard  to  their  (the  sub-sections)  language, 
and  especially  the  language  of  sub-ss.  (5),  (8), 
the  said  words  may  be  read  in  the  sense  of 
"  adjoining  any  street  or  public  place  "  as  a 
house  situate  on  private  land  abutting  on  a 
street  may  be  described  as    sitnzate    "in 
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a  street."  It  seems  to  me  that  the  justices 
were  right  on  this  point  taken  by  Mr.  GUL 
The  appeal,  therefore,  will  be  dismissed 
with  costs. 

Law&ance,  J.  ->  I  am  of  the  same 
opinion. 

Ridley,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Harvey  and 
Green. 

Solicitors  for  the  respondent :  Wontner  & 
Sons. 
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CENTRAL    CRIMINAL    COURT. 


November  14,  1905. 

(Before  the  Common  Sergeant  (F.  A. 
bosanquet,  k.c.).) 

Rex  v.  William  Payne. 

Criminal  law— Receiving  goods  stolen  by  a 
wife  from  her  husband — Common  law 
misdemeanor — Duty  of  solicitor  to  in- 
struct counsel  to  appear  for  prisoner 
before  Court  for  Crown  Cases  Re- 
served— Poor  Prisoners  Defence  Act, 
1903  (3  Edw.  7,  c.  38). 

It  is  a  misdemeanor  at  comm/m  law  to 
receive  property  feloniously  stolen  by  a 
wife  from  tier  husband. 

When  a  prisoner  is  defended  under  the  Poor 
Prisoners  Defence  Act,  and  a  com  is 
reserved  for  the  consideration  of  the 
Cov/rtfor  Croum  Cases  Reserved,  counsel 
ought  to  be  inst7*ucted  to  appear  for  the 
prisoner  there. 

The  defendant  was  indicted  as  follows  : 

Central  Criminal  Court  to  wit  :  The 
jurors  for  our  lord  the  King  upon  their 
oath  present  that  William  Payne  on  the 
6th  day  of  August  a.d.  1905  in  the  parish 
of  All  Saints  Poplar  in  the  countv  of 
London  and  within  the  jurisdiction  of  thd 
said  court  certain  money  to  wit  £86  of  the 
money's  of  John  William  Price  before  then 
feloniously  stolen  taken  and  carried  away 
unlawfully  did  receive  and  have  he  the  said 
William  Payne  then  well  knowing  the  said 
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moneys  to  have  been  feloniously  stolen 
taken  and  carried  away  against  the  peace  of 
our  lord  the  King  his  crown  and  dignity. 

/.  A.  Symmons  appeared  for  the  prosecu- 
tion. 

HunUy  Jenkins  for  the  defence. 

The  case  for  the  prosecution  was  that 
Caroline  Price,  the  wife  of  John  William 
Price,  stole  the  money,  the  property  of  her 
husband,  and  went  away  with  the  prisoner. 

Jenkins  submitted  that  the  receiving  of 

Eroperty  stolen  by  the  wife  from  her  hus- 
and  was  not  an  indictable  offence,  and 
that  the  indictment  did  not  disclose  any 
offence.  He  referred  to  R.  v.  Streeter. 
[1900]  2  Q.  B.  601  ;  64  J.  P.  637  ;  Russell 
on  Crimes  and  Misdemeanors,  p.  418 ; 
Foster,  p.  369,  and  section  6,  p.  373. 

Symm/ms  referred  to  R,  v.  Kenny  (1877), 
2  Q.  B.  D.  307  ;  and  to  R.  v.  Smith  (1870), 
L.  R.  1  C.  C.  R.  266 ;  and  to  Archbold's 
Criminal  Pleading,  23rd  ed.,  p.  650. 

The  Common  Sekgeant.— I  shall  direct 
the  jury  that,  as  far  as  the  law  is  concerned, 
they  can  find  the  prisoner  guilty  if  they  are 
satisfied  as  to  the  evidence. 

Verdict:  Guilty. 

The  Common  Sergeant  consented  to 
state  a  case  for  the  consideration  of  the 
Court  for  Crown  Cases  Reserved.  There 
was  another  indictment,  which  charged 
that  the  woman,  Caroline  Price,  feloni- 
ously stole  the  money,  and  that  William 
Payne^  knowing  Caroline  Price  to  have 
committed  such  felony,  feloniousljr  became 
an  accessory  after  the  fact.  To  this  indict- 
ment the  woman  pleaded  guilty,  the  man 
not  guilty.  This  indictment  was  not  pro- 
ceeded with.  Sentence  upon  both  the 
prisoners  was  postponed. 

Jenkins  said  the  man  was  defended  under 
the  Poor  Prisoners  Defence  Act. 

The  Common  Sergeant.— Whatever  my 
powers  may  be,  I  shall  exercise  them,  and 
certify  for  costs  something  that  may  carry 
the  argument  on  in  the  court  above.  The 
solicitor  who  defends  ought  to  go  on  with 
the  case ;  he  cannot  say,  "  I  have  done  as 
much  as  I  intend  to  do."  I  shall  certify 
according  to  my  powers.  I  think  the  duty 
of  the  solicitor  is  to  brief  counsel  to  go  on 
with  the  case. 

Solicitors  for  the  prosecution  :  Philbrick  k 
Co. 
Solicitor  for  the  defence  :  Cyril  Renton. 
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June  30 ;  Julp  3,  4 ;  Atigwty  3,  1905. 

Guardians  of  West  Ham  Union  v. 
Guardians  of  Holbeach  Union. 

Poor  law — Settlement — Illegitimate  child 
under  sixteen — Kesidence  with  mother 
—Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict, 
c  61),  88.  34,  35. 

An  illegitimate  child  under  the  age  of  six- 
teen can  acquire  an  independent  settle- 
ment under  «.  34  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act^  1876. 

An  order  of  justices  adjudged  the  pauper, 
an  illegitimate  child,  aged  ahout  two 
years,  to  be  settled  in  the  West  Ham 
Union,  E,  N,,  the  mother  of  the 
pauper,  herself  an  illegitimate  child, 
M.  A.  C,  the  mother  of  E.  N.,  and 
A.  F.  C,  who  married  M.  A.  C, 
after  the  birth  of  E,  N^  all  resided 
together  in  the  parish  of  nest  Ham,  in 
the  West  Ham  Union,  for  three  years, 
in  such  a  manner  and  under  such 
circumstances  in  each  of  such  years  as 
would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  them 
irremxyvable.  During  the  whole  period 
of  such  residence  E.  N,  uhis  under  the 
a^e  of  sixteen  years. 

Held,  that  E,  N,,  although  under  the  age 
of  sixteen  years,  had  acquired  an  in- 
dependent status  of  irreTnovability,  and 
consequently  under  s,  34  of  the  Divided 
Parishes  and  Poor  Law  Amendment 
Act,  1876,  t£KM  deemed  to  be  settled  in 
the  parish  of  West  Ham;  that  the 
pauper  took  the  settlement  of  his  mother, 
E.  N.,  under  «.  35  of  the  above-men- 
tioned Act,  and  that  the  order  of  justices 
must  stana. 

The  decision  of  the  Court  of  Appeal  (68  J,  P, 
412),  affirmed. 

This  was  an  appeal  from  a  decision  of 
the  Court  of  Appeal  (reported  at  68  J.  P. 
412),  raising  the  question  of  the  settlement 
of  a  pauper  child.    The  facts  were  : 

George  Ernest  Neep  (hereinafter  called 
the  pauper)  is  the  illegitimate  child  of 
602 
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Emma  Neep,  and  was  bom  in  the  Holbeach 
Union  Workhouse  on  October,  25th,  1899. 

Emma  Neep,  the  mother  of  the  pauper, 
is  the  illefldtimate  child  of  Mary  Ann  Neep, 
and  was  bom  in  the  parish  of  Tilney  St. 
Lawrence,  in  the  Wisbech  Union,  on  April 
11th,  1879.  Mary  Ann  NeeiT  married 
Alfred  Frederick  Chapman  at  Tilney  St 
Lawrence  on  December  23rd,  1881.  From 
June  27th,  1890,  to  September  7th,  1893, 
Alfred  Frederick  Chapman  resided  in  the 
parish  of  West  Ham,  in  the  West  Ham 
Union,  with  his  wife,  for  a  term  of  three 
years,  in  such  manner  and  under  such 
circumstances  in  each  of  such  years  as 
would,  in  accordance  with  the  several 
statutes  in  that  behalf,  render  him  irre- 
movable therefrom  and  settled  therein. 

From  September  7th,  1893,  the  said 
Alfr^  Frederick  Chapman  continued  to 
reside  in  the  parish  of  West  Ham,  and  was 
in  receipt  of  relief  from  the  West  Ham 
Union  until  his  death  on  September  8th, 
1894.  His  wife^  the  said  Manr  Ann  Chap- 
man, resided  with  him  until  his  death  on 
September  8th,  1894.  Mary  Ann  Chapman 
(the  widow  of  Alfred  Frederick  Chapman 
and  the  mother  of  Emma  Neep)  continued 
to  reside  in  the  parish  of  West  Ham,  and 
was  in  receipt  of  relief  from  the  West  Ham 
Union  from  the  said  September  8th,  1894, 
until  November  28th,  1895,  when  she  ceased 
to  reside  in  the  West  Ham  Union.  She 
died  in  the  Poplar  Union  Infirmary  on 
October  14th,  1896. 

From  June  27th,  1890  to  July  28th,  1893, 
Emma  Neep  (mother  of  the  pauper)  re- 
sided with  Alfred  Frederick  Chapman  and 
her  mother,  Mary  Ann  Chapman,  in  the 
parish  of  West  Ham,  in  the  West  Ham 
Union.  On  July  28th,  1893,  she  went  into 
service  in  the  Poplar  Union,  and  has  since 
had  no  settled  residence. 

On  December  3rd,  1901,  an  order  of 
justices  was  obtained  on  behalf  of  the 
respondents  adjudging  the  pauper  to  be 
settled  in  the  appellant  union. 

The  Court  of  Appeal  (Collins,  M.R., 
RoMEB  and  Mathew,  L.JJ.)  held,  afiirm- 
iug  the  King's  Bench  Division  (Alvbb- 
STONIL  L.C.J.,  Wills  and  Channell,  JJ.), 
that  the  pauper  had  acouired  a  settlement 

By  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  s.  34  :  "  Where  any 
person  shall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  such  a  manner 
and  under  such  circumstances  in  each  of 
such  years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render  him 
irremovable,   he   shall   be  deeded   to  be 
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Guardians  op  Holbeach  Union. 
settled  therein  until  he  shall  acquire  a 
settlement  in  some  other  parish  by  a  like 
residence  or  otherwise:  Provided  that  an 
order  of  removal  in  respect  of  a  settlement 
acquired  under  this  section  shall  not  be 
made  upon  the  evidence  of  the  person 
to  be  removed,  without  such  corroboration 
as  the  justices  or  court  think  sufficient." 

Section  35.~"  No  person  shall  be  deemed 
to  have  derived  a  settlement  from  any 
other  person,  whether  by  parentage,  estate, 
or  otherwise,  except  in  the  case  ot  a  wife 
from  her  husband  and  in  the  ca.se  of  a  child 
under  the  age  of  sixteen,  which  child  shall 
take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to 
that  age,  and  shall  retain  the  settlement  so 
taken  until  it  shall  acquire  another.  An 
illegitimate  child  shall  retain  the  settle- 
ment of  its  mother  until  such  child  acquires 
another  settlement.  If  any  child  in  this 
section  mentioned  shall  not  have  acquired 
a  settlement  for  itself,  or  being  a  female 
shall  not  have  derived  a  settlement  from 
her  husband,  and  it  cannot  be  shown  what 
settlement  such  child  or  female  derived 
from  the  parent  without  inquiring  into  the 
derivative  settlement  of  such  parent,  such 
child  or  female  shall  be  deemed  to  be 
settled  in  the  parish  in  which  he  or  she 
was  born.** 

Avory^  K.C.,  Montague  Lus/i,  K.C.,  and 
Grubby  for  the  appellants. 

Rawltn9ony  K.C.,  and  Marriott  for  the 
respondents. 
The  House  took  time  to  consider. 

Atigust  3. 

Earl  of  Halsbury.— In  this  case  if  it 
were  re«  integra  I  might  be  inclined  to 
favour  the  view  which  counsel  for  the  ap- 
|)ellants  has  urged  upon  us  with  so  much 
abilitv.  Indeed,  I  am  not  sure  that  I 
wonla  not  ^o  further  than  he  does  and 
strive  to  bnng  back  the  meaning  of  the 
word  "settlement"  to  the  meaning  it  had 
when  BoTT  and  Lord  Kenyon  were  its 
expositors ;  but  the  statute  which  has 
turned  a  status  of  irremovability  into  a 
settlement  has  rendered  such  an  effort 
impossible.  The  case  of  R.  v.  Elvet  (1861), 
29  L.  J.  M.  C.  17  ;  2  E.  &  E.  266,  expounded 
as  it  was  by  this  House^  decides  the  ques- 
tion here  in  debate.  Rightly  or  wrongly, 
this  House  has  decided  that  uneraancipated 
residence  could  found  a  settlement  in  the 
Htghworth  Case  (1889),  14  App.  Gas.  466 ; 
58  J.  P.  493.    I  see  no  answer  to  what  the 
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Master  of  the  Rolls  pointed  out— that 
if  a  part  of  the  residence  while  under  six- 
teen may  be  n^ade  available  to  make  up  the 
settlement,  what  logic  could  be  suggested 
that  the  whole  residence  under  sixteen 
cannot  do  so  also?  If  that  decision  was 
wrong,  we  must  abide  by  it  till  it  is  altered 
by  an  Act  of  Parliament.  I  move,  there- 
fore, that  the  appeal  be  dismissed  with 
costs. 

Lord  Macnaghten.— The  question  pro- 
posed in  the  special  case  for  the  opinion  of 
the  court  is  whether  Emma  Neep,  the 
mother  of  the  jmuper  acquired  a  settlement 
in  West  Ham  under  the  Divided  Parishes 
Act,  1876,  ss.  34,  35.  The  opinion  of  the 
Court  of  Appeal  was  in  the  affirmative. 
In  the  result  of  that  opinion  I  agree.  But 
I  was  much  impressed  oy  the  argument  of 
the  counsel  as  to  the  difficulties  that  may 
arise  if  it  be  held  that  an  unemancipated 
child  can  acquire  a  settlement  by  resiaence, 
no  part  of  which  is  after  emancipation ; 
and  therefore,  without  expressly  disagree- 
ing with  the  view  of  the  Lord  Chancellor, 
I  should  be  disposed  to  rest  the  case  on 
s.  35  rather  than  on  s.  34.  Emma  Neep 
was  herself  illegitimate.  Her  mother 
married  after  Emma  was  born,  and  de- 
rived from  her  husband  a  settlement  in 
West  Ham.  Emma  Neep  resided  with  her 
mother  and  her  mother's  husband  in  West 
Ham,  and  therefore  she  took  and  followed 
her  mother's  settlement  until  she  attained 
the  age  of  sixteen.  On  attaining  that  age 
she  retained  her  mother's  settlement.  But 
her  settlement  then,  in  my  opinion,  ceased 
to  be  a  derivative  settlement  and  became  a 
statutory  settlement — ^a  settlement  created 
for  the  first  time  by  the  second  clause  of 
s.  35  of  the  Act  of  1876.  And  thus  Emma 
Neep  acauired  a  settlement,  which  was  no 
longer  a  aerivative  settlement,  in  the  parish 
of  West  Ham.  By  the  first  clause  ot  s.  35 
all  derivative  settlements  are  abolished, 
with  two  exceptions.  One  is  the  case  of  a 
wife,  which  has  no  application  to  the  pre- 
sent question,  and  the  other  is  the  case  of  a 
legitimate  child  under  the  age  of  sixteen. 
In  the  latter  case  the  child  on  attaining 
sixteen  retains  the  settlement  which  it  has 
taken  up  to  that  age.  But  it  can  no  longer 
be  a  derivative  settlement,  for  the  enact- 
ment expressly  abolishes  derivative  settle- 
ments with  the  two  exceptions  I  have 
referred  to.  The  corresponding  result  must, 
as  it  seems  to  me,  follow  in  tne  case  of  an 
illegitimate  child,  though  the  provision  is 
rather  obscure  owing  to  its  brevity.    The     j 
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Guardians  of  Holbeach  Union. 

practical  effect  of  the  second  clause  of  s.  36 
18,  says  Lord  Watson,  to  place  illegitimate 
as  nearly  as  may  be  on  the  same  footing  as 
legitimate  children. 

Lord  Robertson  concurred. 

Appeal  dismissed. 

Solicitor  for  appellants  :  Hilleary. 
Solicitors  for  respondents  :   Callard  and 
Yulliamy,  for  Mossop,  Holbeach. 
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Augwt  3,  1905. 

Mayor  and  Commonalty  and  Citizens 
OF  THE  City  of  London  v.  The 
Netherlands  Steamboat  Co. 

Rate  —  Statutory  exemption  —  New  rate — 
52  Geo.  3,  c.  49—2  &  3  Will.  4,  c.  66— 
City  of  London  Sewers  Act,  1848(11  & 
12  Vict.  c.  clxiii.). 

By  62  Geo,  3,  c.  49,  s.  3,  it  was  provided 
that  tioo  sutns  of  £220  125.  lO^d,  ''shall 
yearly  and  for  every  year  for  ever  here- 
after be  paid  out  of  consolidated  customs 
to  the  respective  collectors  for  the  time 
being  of  the  rates  and  assessments "  in 
respect  of  premises  forming  the  old 
Custom  Soiise  and  legal  quays,  Sec- 
tion 4  provided  that,  whereas  the  pre- 
mises were  public  property  and  exempt 
from  the  payment  of  all  rates  and 
assessments,  that  the  said  premises 
"  shall  be  and  be  deemed  and  considered 
to  be  to  all  intents  and  purposes,  free 
a/nd  exempt  from  the  payment  of  all 
and  all  manner  of  rates  and  assess- 
ments, although  the  same  and  eaeh  and 
every  of  the  said  premises  may  become 
private  property  by  the  sale  or  align- 
ment thereof  to  individuals  .  .  ."  By 
2  <fc  3  WUL  4,  c.  66,  «.  2,  it  was  pro- 
vided that  after  the  premises  ceased  to 
be  public  property  so  much  of  the  Act  of 
62  Geo,  3,  c.  49,  as  directed  the  payment 
of  the  said  two  sums  of  £220  12«.  lOj^. 
out  of  the  consolidated  customs  should 
604 


69  J.  P.  44S. 

be  repealed.  Section  3  provided  that  it 
should  be  lawful  for  the  collectors  of 
the  said  sums  for  the  time  being  to 
collect  and  receive  the  same  and  no 
more  from  the  occupiers  of  the  premises 
for  the  time  being,  the  premises  having 
been  sold  by  the  Crown, 

Held,  affirming  the  Court  of  Appeal,  that 
the  occupiers  of  the  premises  for  the 
time  being  were  only  liable  to  pay  the 
two  sums  of  £220  I2s.  lO^d,,  and  %oere 
not  liahle  to  be  assessed  to  the  consoli- 
dated rate  and  sewer  rate  imposed  by 
the  City  of  London  Sewers  Act,  1848. 

This  was  an  appeal  from  the  decision  of 
the  Court  of  Appeal  (reported  68  J.  P.  377) 
by  the  mayor,  etc.  of  the  city  of  London. 
The  facts  were  stated  in  the  form  of  a 
special  case  as  follows : 

1.  On  January  30th,  1902,  the  ciW  cor- 
poration, acting  m  pursuance  of  the  (3ity  of 
London  Sewers  Act,  1897,  the  City  of 
London  Sewers  Acts,  1848  and  1851,  and 
the  Elementary  Education  Act,  1870,  and 
the  Acts  amending  the  same  or  some  of 
them,  and  their  other  powers  in  that 
behalf,  duly  directed  a  consolidated  rate  to 
be  made  in  every  ward  within  the  city  of 
London  for  the  year  1902,  at  the  rate  of 
2s.  7d.  in  the  pound  (including  Is,  3d,  for 
the  school  board)  and  a  sewer  rate  at  ^,  in 
the  pound,  severally  collectable  as  usual. 
Pursuant  to  such  direction,  a  rate  was  duly 
made  in  and  for  the  ward  of  Tower,  in 
the  said  city,  whereby  the  company  were 
rated  and  assessed  in  respect  of  certain 
premises  which  they  occupy  in  the  said 
ward.  Scheduled  to  this  case  is  a  copy  of 
so  much  of  the  said  rate  as  relates  to  the 
company's  said  premises,  and  annexed  to 
this  case  is  an  agreed  plan  (which  is  marked 
"A,"  and  is  hereinafter  referred  to  as. 
plan  "A"),  whereon  the  company's  said 
premises  are  indicated  by  the  colours  pink, 
Drown,  green  and  blue.  The  said  premises 
are  all  in  the  ward  of  Tower,  in  the  parish 
of  Allhallows,  Barking,  in  the  city  of 
London.  The  said  assessment  is  in  accord- 
ance with  the  quinquennial  valuation  list, 
under  the  Valuation  (Metropolis)  Act,  1869, 
in  force  at  the  date  the  said  rate  was 
made. 

2.  The  said  premises  are  occupied  by  the 
company  as  tenants  to  the  City  of  London 
Electric  Lighting  Company,  Limited,  who 
are  themselves  the  lessees  of  the  Fish- 
mongers' C])ompany.  ^  t 
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3.  The  i)ortions  of  the  said  premises 
coloured  pink  and  blue  are  situate  upon 
the  site  of  the  old  Custom  House  and  of  the 
buildings  contiguous  thereto,  and  upon  the 
site  of  the  legal  quays  in  front  of  the  same, 
mentioned  and  referred  to  in  the  statutes 
52  Geo.  3,  c.  49,  and  2  &  3  Will.  4,  c.  66. 
The  portion  thereof  coloured  pink  (being 
the  wnole  of  the  said  property,  except  the 
building  formerly  known  as  the  searchers' 
oflSce,  which  is  the  portion  coloured  blue 
on  the  said  plan)  was  purchased  by  David 
Some  Hewson  from  tne  Lords  Commis- 
sioners of  the  Treasury  in  the  year  1836 
under  the  powers  conferred  upon  the  said 
commissioners  by  the  statutes  2  &  3  Will.  4, 
c.  66,  and  3  <Sz;  4  Will.  4,  c.  8,  the  fee  simple 
thereof  being  conveyed  to  one  John  David 
Towse  by  the  said  commissioners,  by  an 
indenture  dated  November  2nd,  1835  (sub- 
ject to  certain  leases  granted  by  the  Com- 
missioners of  H.M.  Customs  to  one  Hall 
in  the  year  1820,  which  expired  in  the  year 
1881),  to  such  uses  upon  such  trusts  and 
for  such  intents  and  purposes  and  charged 
and  chargeable  in  such  manner  and  form  as 
the  said  David  Some  Hewson  should  by 
deed  direct  and  appoint.  The  said  David 
Some  Hewson  by  deed  dated  May  16th, 
1836,  appointed  the  said  premises  to  the 
use  of  the  Fishmongers'  Company. 

4.  At  the  date  of  the  said  conveyance 
there  was  a  floating  dummy,  which  \(as 
moored  to  dolphins  or  piles  in  the  river 
Thames  in  front  of  the  said  premises,  access 
to  which  was  obtained  by  means  of  a  brow 
or  moveable  bridge.  The  site  of  the  said 
dummy,  dolphins  and  brow  is  shown  by 
means  of  dotted  lines  on  the  plan  A. 

6.  The  portion  of  the  said  premises 
coloured  brown  on  the  plan  A  is  situate  on 
land  formerly  part  of  the  foreshore  of  the 
river  Thames,  which  was  embanked  by  the 
Fishmongers'  Company  in  or  about  the 
year  1881  under  a  licence  from  the  con- 
servators of  the  river  Thames  dated  May 
16th,  1881,  granted  to  the  Fishmongers' 
Company,  pursuant  to  the  provisions  of 
the  Thames  Conservancy  Act,  1857  (20  & 
21  Vict.  c.  147),  now  repealed  by  the 
Thames  Conservancy  Act,  1894  (57  & 
58  Vict.  c.  187),  the  conditions  of  which 
licence  were  duly  certified  under  s.  55  of 
the  Thames  Conservancy  Act,  1857,  to  have 
been  performed. 

6.  The  portions  of  the  said  premises 
coloured  pink  and  brown  on  the  plan  A. 
together  with  the  use  of  the  dummy  ana 
brow,  which  said  dummy  had  been  lately 
fixed  or  set  up  by  or  on  behalf  of  the  lessee 
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hereinafter  mentioned,  so  long  as  the  con- 
servators of  the  river  Thames  should  permit 
such  dummy  to  remain,  were  demised  by 
the  Fishmongers'  Company  to  the  City 
of  London  Electric  Lighting  Company, 
Limited,  for  a  terra  of  ninety  years  by  an 
indenture  of  lease  dated  July  25th,  1901. 
By  such  indenture,  in  the  event  of  the 
licence  of  the  conservators  of  the  river 
Thames  referred  to  therein  being  determined 
by  the  lessees  with  the  consent  of  the  lessors 
as  by  the  said  indenture  provided,  the 
lessees  were  required  to  move  the  said 
dummy  and  brow,  dolphins,  or  piles,  and 
thereupon  either  to  restore  tne  old  dummv 
and  brow  mentioned  in  paragraph  4  hereof, 
or  to  construct  and  provide  a  new  dummv 
and  brow,  and  moor  the  same  with  all 
necessary  dolphins  and  piles  in  the  position 
shown  on  the  plan  drawn  on  the  saia  inden- 
ture, whereupon  all  the  covenants,  agree- 
ments, and  permissions  in  relation  to  the 
then  existing  dummy  and  brow,  and  the 
dolphins  connected  therewith  in  the  said 
indenture  contained  and  on  the  lessee's  part- 
to  be  observed  and  performed,  were  thence- 
forth to  apply  to  the  new  or  restored  dummy 
and  brow,  and  the  dolphins  connected  there- 
with to  be  so  constructed  and  provided  or 
restored  by  the  lessees. 

7.  The  fee  simple  of  the  portion  of  the 
said  premises  coloured  blue  (being  the 
searchers'  office  aforesaid)  was  oy  instru- 
ment dated  December  2nd,  1892,  conveyed 
to  the  City  of  London  Electric  Lighting 
Company,  Limited,  by  the  Lords  Commis- 
sioners of  the  Treasury  under  the  powers 
conferred  by  2  &  3  Will.  4,  c.  66,  as  amended 
by  3  &  4  Will,  4,  c.  8,  and  was  subsequently 
conveyed  by  the  said  company  to  the 
Fishmongers'  Company  by  an  indenture 
dated  !Nmrch  25th,  1897,  pursuant  to  an 
agreement  by  which  the  said  premises  were 
to  be  included  and  form  part  of  the  demise 
hereinbefore  mentioned  by  the  Fishmongers' 
Company  to  the  said  company. 

8.  At  the  date  of  the  conveyance  of 
November  2nd,  1835,  referred  to  in  para- 
graph 3  of  this  case,  there  existed  upon  the 
portion  of  the  said  lands  which  is  coloured 
pink  on  the  plan  A,  two  warehouses  and 
certain  other  building  used  in  connection 
therewith,  the  respective  positions  of  which 
warehouses  and  buildings  are  indicated 
upon  the  plan  annexed  to  this  case  which 
is  marked  B  by  red  verge  lines.  There  also 
existed  at  that  state  upon  the  land  coloured 
blue  on  each  of  the  said  plans  the  building 
referred  to  in  paragraph  3  of  this  case  as  the 
searchers'  office.    Subsequently  to  May  16th, 


2  N  3  505       iqIp 


THE   JUSTICE   OP  THE   PEACE. 


Mayor,  etc.  op  the  City  of  London  v. 
Netherlands  Steamboat  Co. 

1881,  when  the  licence  to  embank  the  fore- 
shore refeiTed  to  in  paragraph  5  of  this  case 
was  granted,  the  ouildine  adjoining  the 
eastern  warehouse  on  the  south  was 
extended  as  indicated  upon  the  plan  A,  and 
the  building  described  upon  the  plan  A  as 
warehouse  (ground  floor  only)  was  erected 
partly  as  shown  on  such  plan  upon  the  land 
coloured  brown.  Since  tne  date  of  the  con- 
veyance of  March  25th,  1897,  referred  to  in 
paragraph  7  of  this  case,  the  buildings 
whicn  existed  between  the  eastern  and 
western  warehouses  in  the  positions  indi- 
cated upon  the  plan  B,  including  the 
searchers'  office,  have  been  removed  and 
new  warehouses  and  offices  have  be^n 
erected  on  the  said  lands  between  eastern 
and  western  warehouses,  and  upon  the 
south-western  river  frontage  in  the  positions 
indicated  upon  the  plan  A,  and  thereon 
described  as  warehouse  and  offices  and 
warehouse  respectively. 

9.  On  or  aoout  March  20th,  1897,  the 
Commissioners  of  Woods  and  Forests  and 
conservators  of  the  river  Thames,  by  a 
licence  dated  March  20th,  1897,  granted 
permission  to  the  said  Electric  Lighting 
Company,  Limited,  to  remove,  with  the 
assent  of  the  Fishmongers'  Company  the 
dummy,  dolphins,  and  brow  mentioned  in 
paragraph  4  nereof,  and  to  place  or  moor  a 
new  dummy  and  brow  with  the  dolphins  as 
mentioned  in  paragraph  6  hereof  in  the 
positions  shown  on  the  plan  hereto  annexed 
m  lieu  of  the  dummy,  dolphin,  and  brow 
referred  to  in  paragraph  4  of  this  case. 
And  pursuant  to  such  permission  and  to 
permission  given  by  the  Fishmongers'  Com- 

Ein^,  the  said  Electric  Lighting  Company, 
imited,  placed  in  the  river  the  saia  new 
dummy,  five  new  dolphins,  and  a  new  brow 
in  front  of  the  premises  demised  to  the  said 
company  as  hereinbefore  stated,  and  as 
shown  on  the  said  plan  B.  The  said  new 
floating  dummy  is  kept  on  the  service  of  the 
river  in  front  of  the  said  premises  in  the 
position  shown  on  the  said  plan  by  means 
of  two  dolphins,  one  of  such  dolphins  being 
erected  at  the  eastern  end  of  the  said 
dummy  and  the  other  at  its  western  end. 
Each  of  the  said  dolphins  occupies  a  space 
of  about  seven  feet  square,  and  consists  of 
a  number  of  massive  piles  driven  into  the 
bed  of  the  river  and  connected  together  by 
means  of  transverse  iron  or  steel  sta^s. 
Upon  the  side  of  each  of  the  said  dolphms 
nearest  to  the  said  dummy  is  a  perpen- 
dicular slot  or  groove,  and  fixed  to  each  end 
of  the  said  dummy  is  a  T-shaped  piece  of 
iron,  upon  which  three  steel  rollers  are 
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centred,  one  upon  each  of  the  arms  of  the 
T.  and  the  third  upon  the  stem  of  the  T. 
Tnis  x>iece  of  iron  is  fitted  into  and  the 
rollers  thereon  work  up  and  down  in  the 
slot  or  groove  on  the  dolphin  at  that  end  of 
the  dummy  to  which  the  said  piece  of  iron 
is  affixed.  There  are  two  otiier  dolphins 
similar  to  those  already  described,  but 
occupying  respectively  a  space  of  about 
four  feet  by  five  feet  only.  Each  of 
these  dolphins  is  on  and  the  piles  thereof 
are  driven  into  the  bed  of  the  river 
on  the  north  side  of  the  said  new  dummy, 
and  the  said  new  dummy  is  attached  thereto 
by  massive  iron  chains  running  on  steel 
rollers.  A  fifth  dolphin,  which  occupies  a 
space  of  about  eight  or  ten  square  fe«t,  is 
erected  in  the  bed  of  the  river,  about  seventy 
feet  to  the  south-west  of  the  said  new 
dummy.  This  last- mentioned  dolphin  also 
consists  of  massive  piles  driven  into  the  bed 
of  the  river,  and  connected  together  by 
means  of  transverse  iron  or  steel  stays,  and 
is  used  by  the  company  for  mooring  vessels- 
to,  when  lying  alongside  the  said  new 
dummy.  The  respective  positions  occupied 
by  the  said  new  dummy  and  brow  are  indi- 
cated upon  the  plan  hereto  annexed,  and 
thereon  coloured  green.  None  of  the  said 
new  dolphins  is  situate  upon  land  which 
was  occupied  by  a  dolphin  to  which  the 
dummy  referred  to  in  paragraph  4  of  this 
case  was  moored  and  attached.  The  said 
new  dummy,  dolphins,  and  brow  were,  at 
the  time  the  said  rate  was  made,  and  are 
now  in  the  exclusive  occupation  of  the  ap- 
pellants, and  it  is  a  condition  of  the  licence 
of  Marcn  20th,  1897,  pursuant  to  which  they 
were  placed  in  the  river,  that  during  its 
continuance  the  licensees  shall  keep  the  said 
dummy,  dolphins,  and  brow  in  good  and  sub- 
stantial repair,  and  in  good  and  sightly  con- 
dition. 

10.  The  new  brow  referred  to  in  para- 
graph 9  of  this  case  is  a  steel  girder  bndga 
one  end  of  which  rests  upon  and  is  attached 
to  the  company's  aforesaid  wharf,  and  the 
other  end  of  wnich  rests  upon  and  is  at- 
tached to  piles  driven  into  the  bed  of  the 
river.  The  said  bridge  is  also  supported  in 
the  centre  bv  piles  driven  into  the  bed  of 
the  river.  At  the  end  of  the  said  bridge 
furthest  from  the  appellants'  said  wharf  a 
sliding  gangway  connects  the  said  bridge 
with  the  said  new  dummy.  The  brow  re- 
ferred to  in  paragraph  4  of  this  case  was  a 
similar  structure  to  the  said  new  brow. 

11.  By  an  indenture  of  underlease,  dated 
March  10th,  1902,  the  whole  of  the  said 
premises  were  demised  by  the  Citn^  Lon-   ^ 
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don  Electric  Lighting  Company,  Limited, 
to  the  respondent  company. 

12.  The  court  is  to  be  at  liberty  to  refer  to 
any  of  the  Acts  and  documents  mentioned 
or  referred  to  in  this  case  as  if  the  same 
were  herein  set  out  at  length,  and  to  draw 
all  proper  inferences  of  fact  from  the  matter 
stated  or  referred  to  in  this  case. 

13.  The  company  contend  : 

(1)  That  the  said  premises  are  not,  and 
that  no  part  thereof  is  rateable  to  the  con- 
solidatea  rate  made  under  the  Acts  men- 
tioned in  paragraph  1  aforesaid,  but  are 
exempt  from  the  said  rate  by  virtue  of  the 
statutes  52  Geo.  3,  c.  49  ;  2  &  3  Will.  4,  c.  66 ; 
and  20  &  21  Vict.  c.  147. 

(2)  That  by  reason  of  the  provisions  of 
the  statutes  52  Geo.  3,  c.  49,  and  2  & 
3  Will.  4,  c.  66,  the  collectors  of  the  narochial 
and  ward  rates  in  the  parish  of  Allhallows, 
Barking,  in  the  ward  of  Tower  aforesaid, 
may  collect,  ask  for,  demand  and  receive 
the  two  sums  of  £220  12«.  lO^d  and 
£220  12«.  lOhd.,  and  no  more  from  the 
occupiers  of  tne  said  premises  for  the  time 
being. 

14.  The  corporation  contend  : 

(1)  That  the  said  premises,  or  some  part 
or  parts  thereof,  are  lawfully  assessable,  and 
were  lawfully  assessed  to  the  rates  afore- 
said, or  some  one  or  more  of  them,  or  to 
some  part  or  parts  thereof,  and  are  not 
exempt  therefrom  by  virtue  of  the  said 
statutes  52  Geo.  3,  c.  49  ;  2  &  3  Will.  4,  c.  66, 
and  20  <fe  21  Vict.  c.  147,  or  any  one  or  more 
of  them. 

(2)  That  in  any  case  the  company  have 
made  out  no  case  for  an  exemption,  nor  have 
they  shown  a  title  to  exemption  as  to  the 
said  premises,  or  some  part  or  parts  thereof, 
from  the  said  rates,  or  some  one  or  more  of 
them,  or  some  part  or  parts  thereof. 

15.  The  questions  for  the  opinion  of  the 
court  are : 

(1)  Whether,  under  the  circumstances 
hereinbefore  stated,  the  said  premises,  or 
any  and  what  part  thereof,  are  or  is  law- 
fully assessable,  and  were  or  was  lawfully 
assessed  to  the  rate  aforesaid,  or  to  any  and 
what  part  thereof. 

(2)  Whether,  under  the  circumstances 
hereinbefore  stated,  the  company  are  liable 
to  pay  any  and  what  part  of  the  said  rate. 

16.  The  court  is  to  make  such  order  as 
may  be  proper  to  give  effect  to  its  opinion 
upon  the  questions  raised  by  this  case,  and 
to  deal  with  all  costs  as  to  it  may  seem 
meet  and  just. 

The  Divisional  Court  (Alverstone,  L.C.  J., 
Wills  and  Channell,  J  J.),  held  that  the 
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case  was  governed  by  the  decision  in  Sion 
College  v.  City  of  London,  [1901]  1  K.  B. 
617  ;  66  J.  P.  324 ;  and  gave  judgment  in 
favour  of  the  Mayor,  etc.,  of  the  City  of 
London. 

The  Court  of  Appeal  (Collins,  M.R., 
RoMER  and  Mathew,  L. JJ.),  held  that  the 
occupiers  of  the  premises  were  liable  to  pay 
the  two  sums  of  £220  12«.  lOjd  only,  and 
were  not  liable  to  be  assessed  to  the  con- 
solidated rate  and  sewers  rate  imposed  by 
the  City  of  London  Sewers  Act  1848. 

The  corporation  of  the  city  of  London  ap- 
pealed to  this  House.  The  material  sections 
of  the  Acts  of  Parliament  are  set  out  in  the 
judgment  of  Lord  James  of  Hereford, 
infra, 

J)a7ickwerts,  K.C.j  and  B,  C.  Glen,  for  the 
corporation  of  the  city  of  London. 

Maanorran,  K.C.,  Avory,  K.C.,  and 
Boskill,  K.C.,  for  Netherlands  Steamboat 
Company. 

The  House  took  time  to  consider. 


August  3. 
Judgment. 

Earl  of  Halsbury,  L.C.— My  lords,  in  the 
year  1812  the  Government  was  minded  to 
build  a  new  Custom  House,  the  old  one, 
which  was  situated  in  Lower  Thames  Street, 
being  decayed  and  unfit  for  its  purpose. 
In  order  to  do  this,  they  pulled  down  the  old 
Custom  House,  and,  under  the  powers  of  an 
Act  of  Parliament,  purchased  more  land  for 
the  same  purpose.  The  Custom  House,  as 
it  then  existed,  was  not  liable  to  rates  at  all, 
as  it  was  Crown  property,  but  the  other 
land  purchased  by  the  Government  was 
rateable.  The  Government,  however,  in 
view  of  the  hardship  upon  the  ratepayers 
in  the  district  within  which  the  Cfustom 
House  was  situated,  voluntarily  paid  the 
sum  of  £220  12«.  lOic?.  every  year  in  respect 
of  the  then  existing  Custom  House  and 
other  premises  contiguous  to  or  connected 
therewith.  Another  sum  they  paid,  amount- 
ing to  £220  12«.  lOjd,  which,  however,  was 
pwd  because  it  was  legally  due.  It  was 
enacted,  therefore,  that  the  said  respective 
annual  sums  should  yearly  and  every  year 
for  ever  hereafter  be  paid  to  the  respective 
collectors  for  the  time  being  of  the  rates 
and  assessments  to  whom  the  same  re- 
spectively are  now  paid,  withoH*>  any  t 
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abatement  or  deduction.  A  specific  section 
then  was  passed  with  a  view  to  relieving  the 
ratepayers  when  certain  houses  and  other 
buildings  became  vested  in  the  Crown  for 
public  purposes.  The  Act  recites  that  it  is 
not  consistent  with  eouity  that  an  addi- 
tional burden  should  be  imposed  on  the 
parishes  in  consequence  of  the  premises 
being  so  conveyed  to  the  Crown^  and  it 
enacts  that  the  sum  of  £816  7«.  5<£.  should 
be  paid  for  every  year  for  ever  hereafter, 
and  it  accounts  for  the  selection  of  that 
sum  as  what  was  to  be  paid  hereafter 
for  ever  because  it  was  the  sum  of  what 
was  assessed  as  the  parochial  and  ward 
assessment  according  to  the  last  assess- 
ment made  before  the  passing  of  the  Act. 
It  will  be  observed  that  this  is  to  be  a 
perpetual  payment  every  year  in  lieu  of 
rates,  and  as  a  corollary  another  section 
declares  that  after  a  certain  day  the  pre- 
sent Custom  House,  and  after  the  com- 
pletion of  the  purchase  thereof,  the  premises 
in  Lower  Thames  Street  shall  be  deemed 
and  considered  free  and  exempt  from  the 
payment  of  all  manner  of  rates  and  assess- 
ments, although  the  same  and  each  of  them 
may  become  private  property  by  the  assign- 
ment thereof  to  individuals.  Surely,  if  the 
payment  was  to  be  perpetual,  so  was  the 
immunity  from  rates.  In  1832  another 
Act  was  passed  transferring  or  enabling  to 
transfer  the  property  in  question  to  private 
purchasers,  and  the  liability  to  make  the 
payments,  which,  while  the  Crown  were 
the  owners,  were  paid  by  the  Crown.  The 
result  of  this  arrangement,  made  under  the 
authority  of  a  statute  (obvioiisly  intended, 
and,  I  think,  in  sufficiently  plain  language 
enacted)  was  to  make  the  premises  in  ques- 
tion rate  free  for  all  time.  One  does  not 
understand  what  could  be  the  object  of  the 
whole  arrangement  including  a  commuted 
sum  to  be  payable  for  all  time  if  the  land 
was  still  to  be  liable  to  have  fresh  rates 
assessed  upon  it.  The  Acts  to  which  I  have 
referred  are  essentially  public  Acts-thev 
deal  with  public  rights,  and  involve  the 
rights  of  the  Crown.  I  think  it  is  hopeless 
to  contend  that  the  Sewers  Act  of  1848 
took  away  the  privilege  thus  granted.  It  is 
needless  to  point  out  that  the  Crown  must 
have  obtained  considerably  larger  sums  for 
the  property  they  sold  because  it  was  rate 
free,  and  it  certainly  would  be  somewhat 
strange  if  another  Act  of  Parliament,  and 
that  a  private  one,  should  have  taken  away 
the  pnvileges  thus  purchased.  As  to  the 
case  of  Sion  College,  supra,  the  circum- 
stances and  the  language  construed  in  that 
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case  are  entirely  different  I  think  the 
judgment  of  the  Court  of  Appeal  was 
ri^ht,  and  this  appeal  should  be  dismissed 
with  costs. 

Lord  Davey.— My  lords,  a  great  many 
authorities  have  been  referred  to  in  the 
course  of  the  argument,  and  so  far  as  they 
lay  down  general  principles  applicable  to 
the  construction  of  statutory  enactments 
exempting  particular  persons  from  the  pay- 
ment of  rates,  they  may  be  usefully  con- 
sulted. But  for  the  most  part,  the  cases 
referred  to  related  to  the  construction  of 
private  agreements  between  landlord  and 
tenant  as  to  the  incidence  of  public  burdens 
on  the  land  demised  as  between  them- 
selves, and  to  the  construction  of  other 
Acts  of  Parliament  expressed  in  different 
language.  Cases  of  that  description  will 
not,  I  think,  afford  much  assistance  to  your 
lordships.  Ultimately  the  opinion  of  your 
lordships  must  be  formed  on  the  language 
and  effect  of  the  particular  enactments  now 
in  question.  I  confess  I  am  somewhat 
surprised  to  hear  the  Act  of  52  Geo.  3 
(1812)  and  the  subsequent  Act  of  1833 
descnbed  as  local  and  personal  Acts.  The 
Act  of  1812  must  have  been  brought  in  and 
promoted  by  the  Treasury  on  behalf  of  the 
Crown,  and  the  effect  was  to  authorise  the 
application  of  public  moneys  in  the  pur- 
chase of  a  site  for  the  erection  of  a  new 
Custom  House,  and  also  to  impose  a  large 
annual  charge  on  the  consolidated  customs 
which  were  part  of  the  public  revenue. 
According  to  constitutional  usage,  such 
purposes  could  only  be  effected  by  a  public 
Act,  and  I  think  that  the  Acts  both  of 
1812  and  of  1833  ought  to  be  treated  as 
public  Acts.  There  are  three  separate 
properties  referred  to  in  the  Act  of  1812, 
viz. :  (1)  The  site  of  the  old  Custom 
House  which  was  about  to  be  pulled 
down,  (2)  houses  and  buildings  in  Lower 
Thames  Street  which  the  Treasury  was 
empowered  to  purchase  as  a  site  for  a 
new  Custom  House,  (3)  lands  called  *'  legal 
quays"  lying  between  the  old  Custom 
House  and  the  river,  which  were  also  then 
in  private  ownership,  but  about  to  be  pur- 
chased by  the  Treasury.  The  bargain  or 
arrangement  between  the  Treasury  and  the 
local  rating  authorities  (the  Tower  ward 
and  the  parish  of  Allhallows.  Barking), 
which  was  carried  into  effect  by  the  Act, 
was  that  the  Treasury  should  out  of  the 
consolidated  customs  continue  to  pay  an 
annual  sum  of  £220  128.  lO^d.  which  had 
theretofore   been  voluntarily  paid  to  the    t 
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collectors  of  rates  in  respect  of  the  old 
Custom  House,  and  also  a  sum  of  the  same 
amount  which  had  been  paid  for  the  rates 
on  the  "legal  guays,"  and  should  pay  an 
annual  sum  ot  £816  7«.  5d,  being  the 
amount  of  the  parochial  and  ward  rates  on 
the  premises  in  Lower  Thames  Street 
according  to  the  last  assessment,  and  on 
the  other  hand  the  old  Custom  House,  and 
after  the  purchase  thereof  the  premises  in 
Lower  Thames  Street  were  declared  to  be 
free  and  exempt  "  from  all  and  all  manner 
of  rates  and  assessments  although  the  same 
might  become  private  property  bv  the  sale 
or  assignment  thereof  to  individuals,  any 
law,  usage  or  custom  to  the  contrary  not- 
witLstanding."  By  the  second  section  of  the 
Act  of  1833  it  was  enacted  that  after  the 
conveyance  and  assurance  by  the  Treasury 
of  certain  quays,  warehouses  and  other 
buildings  in  respect  of  which  or  some 
part  or  parts  thereof  the  two  sums  of 
£220  12«.  lO^d,  and  £220  12«.  lO^d.  were 
payable,  the  direction  in  the  Act  of  1812 
lor  payment  of  those  suras  out  of  the  con- 
solidated customs  should  be  repealed,  and 
by  the  third  section  the  collectors  of  the 
said  two  sums  were  empowered  to  collect 
the  same  and  no  more  from  the  occupiers 
of  the  said  premises  for  the  time  being. 
Your  lordships  will  have  observed  that 
there  is  no  express  exemption  of  the  "  legal 
quays"  in  the  Act  of  1812  from  rates  and 
assessments  when  they  should  come  again 
into  private  ownership.  But  I  agree  with 
the  learned  judges  in  the  Court  of  Appeal 
that  they  arc  treated  as  becoming  when 
purchased  in  the  same  position  as  the  site 
of  the  old  Custom  House  to  which  they 
were  contiguous,  and  that  the  effect  of  the 
Act  of  1833  is  to  make  the  payment  of  the 
sum  of  £220  12«.  lOjc?.  in  respect  of  them 
perpetual,  though  no  longer  out  of  the  con- 
solidated customs,  and  to  extend  to  the 
"legal  quays"  the  same  exemption  as 
attached  to  the  site  of  the  old  Custom 
House.  My  lords,  the  provisions  of  these 
Acts  appear  to  me  to  differ  from  all  the 
Acts  ot  Parliament  referred  to  in  the  pre- 
vious cases,  inasmuch  as  a  composition  was 
made  payable  in  respect  of  the  rates  on  the 
premises  in  question,  and  the  Crown  by 
assuming  a  statutory  liability  for  payment 
of  the  composition  out  of  the  public  revenue 
gave  a  valuable  consideration  for  the  ex- 
emption of  the  premises  from  rates  after 
they  should  come  into  private  ownership ; 
and  I  agree  with  the  learned  judges  in 
thinking  that  difference  a  vital  one  for  the 
present  purpose.    It  may  be  assumed  that 
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the  sum  of  £220  odd  was  fixed  with 
reference  to  the  amount  which  would  have 
been  payable  if  the  premises  had  not  been 
Crown  property.  But  there  is  nothing  in 
the  Act  which  shows  how  the  sum  was 
made  up,  or  in  what  proportions  it  wa^ 
then  divisible  between  tne  ward  rates  and 
the  parochial  rates.  The  provision  at  the 
end  of  s.  3  of  the  Act  of  1812  directs  only 
that  the  division  should  be  made  in  what- 
ever proportion  might  for  the  time  being 
be  proper.  This  would,  of  course,  be  easily 
done  by  taking  the  rate  per  £  of  the 
respective  assessments.  It  does  not  appear 
to  me  to  contain  any  reference  to  existing 
rates  or  to  assist  the  api»ellants'  argument 
I  am  of  opinion  that,  according  to  the  true 
construction  of  s.  5  of  the  Act  of  1812  and 
s.  3  of  the  Act  of  1833,  the  respondents 
are  exempted  from  payment  of  the  con- 
solidated rate  made  oy  the  appellants  in 
respect  of  the  premises  comprised  within 
the  sites  of  the  old  Custom  House  and 
legal  quays.  And  I  do  not  think  that  such 
exemption  is  taken  away  by  s.  169  of  the 
City  of  London  Sewers  Act,  1848.  The  words 
in  that  section  appear  to  me  to  be  directed 
to  the  case  of  a  person  claiming  exemption 
by  reason  of  his  not  being  liable  to  be 
assessed  to  the  relief  of  the  poor  in  respect 
of  his  premises,  and  were  probably  inserted 
to  meet  the  decision  in  Eddington  v, 
Bomian  (1790),  4  Term  Rep.  4.  But  in  this 
case  the  respondents  claim  exemption,  not 
because  they  are  exempted  from  poor  rates, 
but  because  they  are  exempted  by  the 
statutes  from  all  manner  of  rates.  I  am 
also  of  opinion  that  the  language  of  the 
169th  section  is  not  sufficiently  explicit  to 
repeal  by  implication  an  express  statutory 
exemption  in  the  earlier  Acts,  and  ou^ht 
not  to  be  so  construed.  I  am  of  opinion 
the  appeal  should  be  dismissed  with  costs. 

Lord  James  of  Hebeford.— M;r  lords, 
in  order  to  inake  clear  the  questions  in- 
volved in  this  case  it  is  necessary  to  con- 
sider the  condition  of  certain  property 
immediately  prior  to  the  passing  of  the 
Act  of  1812.  At  that  time  the  Custom 
House  situated  in  Lower  Thames  Street 
was  in  a  very  dilapidated  condition.  In 
front  of  it  were  certain  quays  called  "  legal 

Suays,"  and  it  was  contemplated  to  pull 
own  the  old  Custom  House,  and  to  pur- 
chase under  compulsory  powers  certain 
other  land  situated  in  Lower  Thames  Street 
for  the  purpose  of  building  thereon  another 
Custom  House.  The  site  of  the  legal 
quays  at  this  time  was  not  vested  in  the 
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Crown.  The  old  Custom  House  being 
vested  in  the  Crown  was  not  liable  to  be 
rated,  but  the  legal  quays  not  being  so 
vested  were  liable.  Certain  payments  in 
lieu  of  rates  were  made  by  the  Crown  as 
shown  by  recitals  in  the  Act  of  1812. 
Section  3  of  that  Act  says  :  "And  whereas 
the  sum  of  £220  125.  KM,  is  annually  paid 
by  the  direction  of  tne  Lords  Commis- 
sioners of  his  Majesty's  Treasury  in  respect 
of  the  present  Custom  House  and  other 
premises  contiguous  to  or  connected  there- 
with which  by  law  are  not  rateable,  and 
another  sum  amounting  to  £220  12<.  lO^d, 
is  legally  payable  and  paid  as  rates  in 
respect  of  the  legal  quays  in  front  of  the 
said  Custom  House  ana  premises  to  the 
respective  collectors  of  the  parochial  and 
ward  rates  and  assessments  in  the  said 
ward  of  Tower  and  in  the  parish  of  All 
Hallows,  Barking,  within  the  said  ward, 
and  it  is  expedient  that  the  payment  of  the 
said  respective  annual  sums  should  be  con- 
tinued :  Be  it  therefore  further  enacted 
that  the  respective  annual  sums  now  paid 
shall  yearly  and  every  year  for  ever  here- 
after be  paid  out  of  the  consolidated 
customs  to  the  respective  collectors  for  the 
time  being  of  the  rates  and  assessments  to 
whom  the  same  respectively  are  now  paid 
without  any  abatement  or  deduction  what- 
soever in  the  same."  Then  s.  4,  dealing 
with  the  land  about  to  purchased  in  Lower 
Thames  Street  for  the  purpose  of  erecting 
a  new  Custom  House  upon  it,  says  :  "  And 
whereas  by  reason  of  the  houses  and  other 
building  in  Lower  Thames  Street  becoming 
vested  m  his  Majesty  for  the  public  pur- 
ptoses  aforesaid,  deficiencies  will  be  occa- 
sioned and  it  is  not  consistent  with  equity 
that  an  additional  burden  should  be  im- 
posed upon  the  said  wards  and  parishes  in 
consequence  of  the  application  of  premises 
situated  thereon  to  purposes  of  general 
utility,  be  it  enacted  that  from  and  after 
the  completion  of  the  purchase  of  the  said 
premises  the  sum  of  £816  7«.  6d,  being 
the  amount  of  what  was  assessed  as  the 
parochial  and  ward  assessments  and  rates 
on  the  said  houses  and  buildings  according 
to  the  last  assessment  of  rates  thereon 
made  before  the  ptassing  of  this  Act  shall  be 
paid,  and  the  said  Commissioners  of  the 
Customs  are  being  directed  and  authorised 
yearly  and  every  year  for  ever  hereafter  to 
pay  the  respective  collector  or  collectors  for 
the  time  being  of  the  same  rates  or  assess- 
ments respectively  out  of  consolidated 
customs."  Then  by  s.  6  it  is  enacted  : 
"  That  from  and  after  the  said  fifth  day  of 
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April  the  said  present  Custom  House,  and, 
after  the  completion  of  the  purchase 
thereof,  the  said  premises  in  Lower  Thames 
Street  shall  be  and  be  deemed  and  con- 
sidered to  be  to  all  intents  and  purposes 
free  and  exempt  from  the  payment  of 
all  and  all  manner  of  rates  and  assessments 
although  the  same  and  each  and  every  of 
the  said  premises  may  become  private  pro- 
perty by  the  sale  or  assignment  thereof  to 
individuals,  any  law,  usage  or  custom  to  the 
contrary  notwithstanding."  If  the  legisla- 
tion on  the  subject  had  been  confined  to  the 
Act  of  1812,  I  think  considerable  doubt 
would  exist  whether  the  legal  quays  were 
included  in  the  land  and  premises  exempted 
from  rateability,  but  a  second  statute,  2  ds 
3  Will.  4,  c.  66,  was  passed  for  the  purpose 
of  transferring  to  private  purchasers  of  these 
lands  and  premises  the  liability  to  pay  the 
sums  undertaken  to  be  paid  by  the  Crown 
whilst  they  were  the  owners  of  them.  And 
it  seems  to  me  that  the  recitals  and  enact- 
ments in  ss.  2  and  3  of  that  Act  make  it 
clear  that  the  legal  quays  were  intended  to 
be  dealt  with  in  like  manner  as  the  site  of  the 
Custom  House.  This  being  so,  I  think  that 
the  whole  of  the  land  and  premises  in  ques- 
tion now  in  the  hands  of  purchasers  are  free 
from  the  payment  of  rates  and  liable  only 
to  payment  of  the  commuted  sum.  I  agree 
witn  the  Master  of  the  Rolls  when  he 
says  that  the  composition  was  made  in  re- 
spect of  all  time  thereafter.  The  statutes 
do  not  refer  to  then  existing  rates,  but  ap- 
parently all  future  rates  were  contemplated. 
The  words  "  for  ever  "  appear  to  be  employed 
for  the  purpose  of  showing  that  this  bar- 
gain was  to  be  taken  on  both  sides  for 
better  or  for  worse,  and  that  the  property 
should,  in  the  hands  of  private  owners,  be 
as  free  from  rateability  as  if  it  had  been 
occupied  by  the  Crown.  The  case  of  Sion 
College,  suj/ra^  was  pressed  strongly  upon 
your  lordships'  consiaeration  in  support  of 
the  appellants'  case.  In  that  case,  it  was 
held  that  a  provision  in  an  Act  of  Parlia- 
ment that  certain  lands  should  vest  in  ad- 
joining owners  "free  from  all  taxes  and 
assessments  whatsoever,"  applied  only  to 
then  existing  assessments.  And  this  deci- 
sion was  founded  on  the  authority  of  several 
cases  which  held  that  prima  fade  a  statu- 
tory exemption  from  rateability  referred 
only  to  rates  and  assessments  existing  at  the 
time  of  the  making  of  the  commutation. 
Bat  every  case  must  depend  upon  the  words 
creating  what  I  will  call  the  contract  of 
exemption,  and  in  the  present  case  I  find 
words  in  the  statutes  showing   that  the       t 
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future  as  well  as  the  then  present  rates  were 
intended  to  be  dealt  with,  words  which  are 
absent  from  the  statute  controlling  the  non- 
rateability  of  Sion  College.  I  cannot  give 
effect  to  the  argument  that  the  method  of 
collecting  rates  is  chani^ed,  and  that  there 
will  be  difficulty  in  finding  the  proper  col- 
lector to  receive  the  commuted  sum.  Some 
method  must  be  found — even  by  legislation 
if  necessary— for  overcoming  such  diffi- 
culties if  they  exist.  If  the  legislature  has 
freed  these  properties  from  payment  of  rates, 
their  owners  who  have  acquired  and  paia 
for  the  properties  so  freed  are  not  to  be  de- 
prived of  their  legal  right  in  consequence  of 
the  existence  of  a  difficulty  not  in  any  way 
created  by  them.  I  also  concur  in  the  view 
that  the  exemption  thus  created  is  not  taken 
away  by  the  provisions  of  the  Sewers 
Act  of  1848.  I  think  that  the  judgment  of 
Mathew,  L.J.,  correctly  deals  with  the 
arguments  raised  in  support  of  a  contrary 
view.  I  therefore  think  that  this  appeal 
should  be  dismissed  vrith  costs. 
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Lord  Robertson. 


-My  lords— I  concur. 
Appeal  dismissed. 


Solicitor  for  appellants :  Sir  Homewood 
Crawford. 

Solicitors  for  respondents  :  Pritchard  & 
Sons. 


August  9,  1905. 

(Before   Alvbrstone,    L.C.J.,  Lawrancb 
and  Ridley,  JJ.) 

Rex  V,  RussEJj.  and  Another  ;  Ex  parte 
Morris  and  Others. 

Criminal  law  — Criminal  information  for 
libel  — When  granted  —  Criticism  on 
magistrates  determining  rate  for  com- 
pensation fund  under  Licensing  Act, 
1904  (4  Edw.  7,  c.  23). 

A  nominal  information  for  libel  may  be 
granted  in  the  case  of  what  appears  to 
be  a  libel  on  magistrates  %n  the  dis- 
charge of  their  duty  as  the  committee 
appointed  under  s.  5  (4)  of  the  Licensing 
Acty  1904,  in  determining  the  amount  of 
a  rate  to  be  imposed  on  existing  on- 
licences  under  s,  3  (I)  of  t/iat  Act  for 
the  compensation  fund,  a«  they  are 
exercising  a  public  duty  a«  magistrates 
imposed  on  them  by  statute.  This 
remedy  is  not  confined  to  cases  where 
the  persons  to  be  protected  are  those 
engorged  in  strictly  judicial  duties. 

A  rule  nisi  had  been  obtained  calling 
upon  Sir  Edward  Russell  and  Mr.  A.  G. 
Jeans,  the  editor  and  printer  and  publisher 
respectively  of  the  Liverpool  Daily  Post 
and  Mercury,  to  show  cause  wh^  a  criminal 
information  snould  not  be  exhibited  against 
them  for  publishing  certain  alleged  false 
and  scandalous  libels  in  that  newspaper 
concerning  eight  of  his  Majesty's  justices  of 
the  peace  m  and  for  the  city  of  Liverpool. 

The  rule  was  obtained  in  respect  of  the 
following  article  i)rinted  and  published  in 
the  Liverpool  Daily  Post  ana  Mercury  on 
July  13th,  1905  : 

"  In  the  course  of  the  debate  on  the  third 
reading  of  the  Licensing  Act,  the  Prime 
Minister  said,  'I  am  perfectly  convinced 
that  when  the  Bill  is  working,  and  when  it 
is  seen  that  by  this  BiU,  ana  by  this  Bill 
alone,  you  can  without  fpross  injustice  and 
discontent  really  diminish  the  number  of 
licences  in  this  country,  all  parties,  for- 

getting  the  differences  which  have  un- 
appily  divided  us  for  the  last  three 
months,  will  admit  that  this  is  the  greatest 
contribution  ever  made  to  the  cause  of 
temi)erance  reform.'  Brave  words,  these ! 
Now,  let  us  see  how  this  greatest  contribu- 
tion ever  made  to  the  cause  of  temperance   t 
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reform  is  operating  in  Liverpool  to  diminish 
the  number  of  licences.  Yesterday  there 
was  a  meeting  of  the  licensing  committee 
to  fix  the  rate  of  the  levy  on  licensed 
houses  to  form  the  compensation  fund. 
Four  members  of  the  committee,  Messrs. 
Charles  Jones,  Henderson,  T.  D.  Laurence, 
and  Doughan,  were  in  favour  of  fixing  the 
rate  at  the  maximum  allowed  by  the  Act. 
Sir  Thomas  Hughes,  probably  feeling  that 
it  would  be  impossible  to  persuade  the 
committee  to  impose  the  maximum,  sug- 
gested three-fifths.  Even  this  modest  com- 
Sromise  was  rejected,  and  the  committee 
ecided,  by  the  votes  of  Sir  Charles  Petrie 
and  Messrs.  T.  Morris,  Oulton,  Frodsham, 
Giles,  Menlove,  M.  P.  Jones,  and  Richard- 
son, to  fix  the  rate  at  one-half  the  maxi- 
mum. These  gentlemen  will  hardly  pretend 
that  they  were  influenced  in  the  course 
they  took  by  a  desire  to  diminish  the  num- 
ber of  licences  in  the  city.  The  sum  which 
it  will  be  possible  to  raise  in  the  current 
year  at  the  fixed  rate  will  amount  to  about 
£17,500.  Now,  apart  from  expenses  of  ad- 
ministration, which  will  be  considerable, 
the  very  modest  programme  which  the 
bench  have  decided  on  for  the  present  year 
must  involve  an  expenditure  considerably 
in  excess  of  the  total  that  can  be  raised  by 
yesterdav's  decision.  The  bench  have  not 
ventured  to  propose  the  extinction  of  a 
single  full  licence,  but  they  have  picked 
out  a  few  of  the  '69  beerhouses  in  the  A 
and  B  divisions  for  abolition  under  the 
Act.  Corapjensation  for  a  few  of  these, 
amounting  in  all  to  £8,000,  has  been  fixea 
by  mutual  agreement,  and  the  rest  have 
been  referred,  as  provided  by  the  Act,  to 
the  arbitration  of  the  Inland  Revenue 
authority.  The  amount  in  these  cases  is 
not  likely  to  be  less  than  £13,000.  The 
matter,  therefore,  stands  thus :  For  the 
extinction  of  the  selected  licences,  licences 
which  the  bench  have  decided  ought  to  be 
extinguished  forthwith  in  the  interests  of 
the  community,  a  sum  of  not  less  than 
£21,000  is  reauired,  and  now  the  licensing 
committee  decline  to  levy  a  larger  sum  than 
£17,500.  There  is  only  one  explanation  of 
this  state  of  affairs.  The  dominant  party 
on  the  bench  do  not  desire  to  facilitate  the 
working  of  *  the  greatest  contribution  ever 
made  to  the  cause  of  temperance  reform ' ; 
they  do  not  desire  to  diminish  the  number 
of  licences  in  the  city,  but  rather  to  hainper 
and  obstruct  those  who  are  striving  to  effect 
without  *  gross  injustice  and  discontent,' 
a  sorely  needed  reduction.  The  effect  of 
the  committee's  decision  will  be  to  make 
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the  rate  of  reduction  actually  less  than  it 
was  under  the  old  order  of  things,  a  result 
which  no  doubt  was  shrewdly  foreseen.  We 
congratulate  'the  trade'  upon  the  ability 
and  courage  of  their  friends  —  we  had 
almost  said  their  representatives — on  the 
licensing  committee." 

The  affidavit  of  Mr.  Isaac  Morris,  deputy- 
chairman  of  the  Liverpool  Licensing  Com- 
mittee, is  here  set  out.  (The  other  justices 
who  voted  in  the  majority,  by  their  affi- 
davits, confirmed  generally  Mr.  Morris's 
testimony.) 

1.  Prior  to  the  Licensing  Act,  1904, 1  had 
been  a  justice  of  the  peace  for  the  city  of 
Liverpool  for  fourteen  ^ears,  and  as  such 
was  closely  identified  with  the  administra- 
tion of  the  Licensing  Acts  in  Liverpool, 
sitting  as  a  ma^strate  at  the  general  annual 
licensing  meetings  and  at  the  transfer 
sessions. 

2.  In  the  city  of  Liverpool  there  are 
152  justices  of  the  pe\ce,  and  on  the  19th 
January,  1905,  a  meeting  of  the  justices 
was  spjecially  convened  to  appoint  a  licensing 
committee  for  the  year  1906,  pursuant  Uy 
and  in  order  to  carry  out  the  provisions  of 
the  Licensing  Act,  1904. 

3.  At  this  meeting  a  licensing  committee 
consisting  of  sixteen  members,  including 
myself  and  the  other  justices  above  named, 
was  unanimously  appointed,  with  instruc- 
tions to  report  to  the  whole  body  of  justices 
what  powers  and  duties  the  body  should 
delegate  to  the  committee  pursuant  to  the 
Act,  and  at  a  meeting  of  the  committee 
held  on  the  24th  January,  1905.  I  was 
unanimously  appointed  deputy  chairman 
thereof. 

4.  On  the  31st  January,  1905,  the  licensing 
committee  appointed  as  aforesaid  made  a 
report  to  the  whole  body  of  justices  for  the 
city  of  Liverpool,  and  on  the  7th  February 
the  report  wels  unanimously  adopted  at  a 
meeting  of  the  whole  body  of  the  justices 
specially  convened  to  consider  the  report,  a 
print  whereof  had  previously  been  sent  to 
every  member  of  the  body.  [A  copy  of  this 
report  was  exhibited.] 

5.  The  committee,  after  visiting  the  pre- 
mises and  hearing  evidence  in  court  on 
application  for  renewal,  decided  to  refer 
certain  cases  to  the  whole  body  of  justices, 
and,  pursuant  to  s.  1  (2)  of  the  Act,  on  the 
22nd  March,  1905,  made  a  reference  and 
a  report  thereon. 

6.  On  the  29th  March  the  report  was 
unanimously  adopted  at  a  meeting  of  the 
whole  body  of  justices,  specially  convened 

to  consider  such  reference  and  repoj:!^  ^ 
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7.  In  eighteen  cases  the  amount  of  such 
compensation  had  been  fixed  by  agree- 
ment with  the  persons  interested,  but  in 
the  remaining  ten  cases  no  agreement  had 
been  arrived  at  with  the  persons  interested, 
and  these  claims  had  consequently  been 
referred  to  the  Commissioners  of  Inland 
Revenue  for  determination  in  pursuance  of 
the  provisions  of  the  Act.  The  commis- 
sioners have  not  yet  given  their  decision  in 
any  of  the  cases.  The  total  amount  claimed 
in  the  eighteen  cases  was  £12,548,  but  after 
appearance  and  discussion  before  the  com- 
mittee the  various  claimants  reduced  their 
claims  and  filed  agreements  accepting  sums 
amounting  in  the  aggregate  to  £7,850,  and 
the  claims  so  reduced  were  approved  by 
the  committee.  The  amount  claimed  in 
the  remaining  ten  cases  was  £13,541,  and 
takine  them  upon  the  same  basis  they 
would  amount  to  £8,480.  The  maximum 
levy  is  estimated  to  produce  £36,705,  so 
that  in  my  judgment  half  the  maximum 
levy  will  be  sufiicient  to  meet  all  the  claims 
and  pay  the  costs  of  the  administration  of 
the  Act,  and  in  my  opinion  it  would  not 
have  been  consistent  for  the  committee  to 
have  fixed  the  levy  at  any  sum  in  excess  of 
one-half  the  maximum  levy^  having  regard 
to  the  representations  made  in  the  reports. 

8.  On  the  12th  Jiily,  1905,  a  meeting  of 
the  committee  was  held,  having  been 
specially  convened  to  determine  the  amount 
of  the  levy  to  compensate  the  holders  of 
those  licences  which  had  been  taken  away. 
The  meeting  of  the  committee  was  a  private 
one,  consisting  only  of  the  members  thereof 
and  their  clerk. 

9.  A  minority  of  the  members  of  the 
committee  desired  to  levy  the  maximum 
amount  sanctioned  by  the  Licensing  Act, 
1904.  The  chairman,  Sir  Thomas  Hughes, 
advocated  a  levy  of  three-fifths  of  the 
maximum,  but  a  majority,  consisting  of 
myself  and  the  other  justices  above  named, 
were  of  opinion  that  a  levy  of  one-half  of 
the  maximum  would  be  sufficient  to  pro- 
vide for  all  compensation  necessary  for  the 
said  cases  and  theexpensesof  administration, 
and  a  resolution  to  that  effect  was  accord- 
ingly carried. 

10.  On  the  13th  July,  1905,  a  leading 
article  appeared  in  the  Liverpool  Daily 
Post  ana  Liverpool  Mercury^  a  newspaper 
which  enjoys  a  very  wide  circulation  in 
Liverpool  and  throughout  the  North  of 
England  and  North  Wales,  a  true  copy  of 
which  article  is  now  shown  to  me. 

11.  The  said  Liverpool  Daily  Post  and 
Liverpool  Mercwry  is  printed  and  published 
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by  Sir  Edward  Russell  and  Alexander 
Jeans  at  Victoria  Street  and  Wood  Street, 
Liverpool,  and  they  are  also  the  editors 
thereof. 

12.  The  said  article  contains  a  garbled 
account  of  the  said  meeting,  and  many 
inaccurate  and  misleading  statements,  as 
will  be  seen  by  a  comparison  of  the  same 
with  the  statements  herein  contained  and 
the  reports  aforesaid. 

13.  The  said  article  contains  the  following 
false  and  malicious  statements :  (aj  **  These 
gentlemen  will  hardly  pretend  that  they 
were  influenced  in  the  course  they  took  by 
a  desire  to  diminish  the  number  of  licences 
in  the  city";  (b)  "There  is  only  one  ex- 

Slanation  of  this  state  of  affairs.  The 
ominant  party  on  the  bench  do  not  desire 
to  facilitate  ine  working  of  'the  greatest 
contribution  ever  made  to  the  cause  of 
temperance  reform  '—they  do  not  desire  to 
diminish  the  number  of  licences  in  the  city, 
but  rather  to  hamper  and  obstruct  those 
who  are  striving  to  effect  without  'gross 
injustice  and  discontent'  a  sorely  needed 
reduction";  (c)  "The  effect  of  the  com- 
mittee's decision  will  be  to  make  the  rate 
of  reduction  actually  less  than  it  was  under 
the  old  state  of  things,  a  result  which  no 
doubt  was  shrewdly  foreseen  "  ;  (d)  "  We 
congratulate  *the  trade'  upon  the  ability 
and  courage  of  their  friends— we  had  almost 
said  their  representatives — on  the  licensing 
committee." 

The  plain  and  obvious  meaning  of  these 
statements  is  that  I.  in  common  with  the 
majority  of  the  saia  committee,  was  not 
actuated  by  a  fair  and  impartial  motive  in 
the  exercise  of  my  duties,  but  wished  to 
obstruct  and  defeat  the  administration  and 
provisions  of  the  said  Act,  being  actuated 
by  a  corrupt  and  wicked  desire  to  favour 
the  owners  and  holders  of  licences,  and 
that  we  administered  the  said  Act  for  the 
purpose  of  safeguarding  and  protecting  the 
interests  of  the  liquor  trade,  all  of  which 
statements  and  suggestions  are  absolutely 
false  and  baseless,  so  far  as  I  am  concerned. 

14.  In  the  discharge  of  mv  duties  afore- 
said I  was  solely  actuated  oy  a  desire  to 
discharge  the  same  faithfully  and  im- 
partially without  fear  or  favour.  The  said 
false  and  malicious  statements  are  most 
seriously  calculated  to  prejudice  the  ad- 
ministration of  justice  and  the  carrying  out 
of  the  provisions  of  the  Licensing  Acts. 

The  affidavit  made  by  Sir  Edward  Russell 
in  answer  to  the  rule  is  here  set  out. 
(Affidavits  confirming  generally  Sir  Edward 
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Russell's  testimony  were  made  by  justices 
who  voted  in  the  minority). 

1.  Since  1869  I  have  been  sole  controlling 
editor  of  the  Liverpool  Daily  Post  Before 
that  date  I  had  b«en  assistant  editor  and 
writer  for  five  and  four  vears  respectively, 
so  that  I  have  worked  continuously  as 
a  journalist  in  Liverpool  for  forty-five  years, 
and  have  a  general  knowledge  of  its  public 
affairs. 

2.  On  licensing  questions  the  Liverpool 
Daily  Post  has  not  taken  any  extreme  line, 
but  as  in  duty  bound  it  has  duly  observed 
and  commented  upon  the  administration  of 
the  licensing  laws. 

3.  For  some  time  prior  to  the  i)assing  of 
the  Licensing  Act,  1904,  very  important 
action  was  taken  by  the  bench  in  Liverpool 
for  the  better  regulation  of  the  trade,  and 
for  the  reduction  in  the  number  of  licences, 
541  licences  having  been  extinguished  since 
1889.  In  the  city  and  throughout  the 
country  this  policy  of  the  Liverpool  bench 
has  been  recognised  as  a  great  improvement 
in  administration,  and  as  productive  of  con- 
siderable social  amelioration.  Among 
others,  the  Bishop  of  Liverpool  has  emphati- 
cally expressed  himself  to  this  effect. 
Liverpool  has,  perhaps,  in  a  greater  degree 
than  almost  any  city  in  England  been 
afflicted  by  the  curse  of  excessive  drinking 
and  it  is  almost  invariably  the  case  that  the 
judges  of  assize  attribute  a  large  proportion 
of  the  crime  which  comes  before  them  to  this 
cause.  It  has  been  the  part  of  the  Liver- 
pool Daily  Post,  and  of  myself,  as  its  editor, 
to  do  all  that  was  possible  to  strengthen  the 
hands  of  those  who  were  endeavouring  to 
reduce  the  facilities  for  excessive  drinking 
in  the  city,  and  to  diminish  as  far  as  possible 
the  number  of  licensed  houses,  which  must 
be  admitted  on  all  hands  to  be  sadly  beyond 
the  requirements  of  the  population. 

4.  It  would  have  been  unworthy  and 
futile  for  any  responsible  journal  in  Liver- 
pool not  to  have  taken  serious  notice  of  the 
initial  measures  adopted  by  the  administra- 
tive body  in  bringing  the  new  Act  into 
work. 

5.  Accordingly,  when  the  Licensing  Act 
now  in  force  was  about  to  come  into  o|>era- 
tion,  the  Liverpool  Daily  Post  and  Liver' 
pool  Mercury  published  the  leading  article, 
a  copy  of  wnich  I  produce  as  an  exhibit  to 
this  affidavit,  in  which  a  strong  recom- 
mendation was  given  to  the  magistrates 
that  an  effort  should  be  made  to  ffuard 
against  the  Licensing  Committee  being 
nominated  in  a  spirit  of  political  partisan- 
ship, in  order  to  secure  the  best  administra- 
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tion  of  the  Act  in  the  public  interest,  and 
more  esi)ecia]ly  that  those  entrusted  with 
the  administration  of  the  Act  should,  by 
means  of  the  levy  under  the  Act,  proceed 
with  the  reduction  of  the  licences  as  in 
recent  years,  by  which  policy  the  licensing 
magistrates  had  improved  the  character 
of  Liverpool  and  earned  warm  public 
approbation. 

6.  The  aim  of  the  paper  being  to  advo- 
cate the  particular  metnod  of  administering 
the  Act  thus  specified,  when  the  committee 
(which  was  subsequentlv  appointed)  pro- 
ceeded, on  the  12th  of  July,  1905,  to  fix  the 
rate  of  the  levj  on  licensed  houses  to  form 
the  compensation  fund,  the  Liverpool  Daily 
Post  ana  Liverpool  Mercury,  in  the  article 
now  attacked,  complained  that  this  par- 
ticular method  of  administering  the  Act  had 
not  been  adopted. 

7.  I  have  read  an  affidavit  by  Mr.  John 
Henderson,  sworn  herein  in  opposition  to  a 
rule  nisi  for  a  criminal  information  against 
myself  and  Alexander  Gri^r  Jeans,  and 
I  say  that  all  the  facts  therein  set  out  were 
(in  substance)  known  to  me  (except  those 
set  out  in  paragraphs  13  and  16)  when  the 
aforesaid  article  was  written.  In  the  com- 
ment made  in  the  said  article  there  was  no 
desire  to  reflect  on  the  character  or  the  per- 
sonal conduct  of  the  magistrates  who  were 
named  as  voting  in  the  minority.  The  said 
inagistrates  had  chosen  to  suppNort  a  par- 
ticular policy  which,  in  the  opinion  of  the 
Liverpool  Daily  Post  and  Liverpool  Mer- 
cury, was  prejudicial  to  the  public  interest 
The  course  which  thev  had  taken  in  limiting 
the  levy  inore  narrowlv  than,  in  the  opinion 
of  the  Liverpool  Daily  Post  and  Liverpool 
Mercury,  was  requirea  by  the  public  inte- 
rest was  part  of  a  definite  administrative 
policy.  This  policy  seemed  to  the  Liver- 
pool Daily  Post  and  Liverpool  Mercury  not 
only  in  itself  undesirable^  out  deserving  of 
the  most  rigorous  scrutiny  in  that  those 
who  had  carried  it  out  were  all  on  one  side 
of  politics,  and  that  side  the  side  popularly, 
ana  in  Liverpool  actually,  associated  with 
the  liquor  trade. 

8.  »o  far  is  it  from  being  the  case  that 
the  Liverpool  Daily  Post  and  Liverpool 
Mercury  is  actuated  by  malice  towards  any 
of  the  complainants,  I  myself,  who  accept 
all  responsibility  for  the  tone  of  any  com- 
ments appearing  therein,  hold  in  respect 
and  esteem  all  the  present  complainants, 
and  several  of  them  are  my  personal  friends. 
They  were  entitled  to  prefer  the  policy  which 
they,  as  administrators  of  the  Act,  thought 
the  best,  but,  as  controlling  the  utterances     t 
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of  the  Liverpool  Daily  Post  and  Liverpool 
Mercury,  I  felt  it  necessary,  in  the  ordi- 
nary course  of  my  duty  as  the  conductor  of 
a  public  journal}  to  express  the  opinion  that 
they  had  administered  the  Act  in  a  manner 
less  beneficial  than  would  have  been  the 
case  if  they  had  adopted  the  policy  of  the 
minority,  and  that  bv  so  administering  the 
Act  they  were  actually  benefiting  the  liquor 
trade,  and  were  in  danger  of  becoming  in 
fact,  though  not  in  intention,  its  represen- 
tatives. There  was  no  idea  whatever  of 
reflecting  on  the  magistrates  in  the  exercise 
of  any  judicial  or  magisterial  functions. 
The  Liverpool  Daily  Fost  and  Liverpool 
Mercury  regarded  the  whole  matter  as  one 
of  responsil^e  administration,  and  criticised 
the  conduct  of  the  minority  in  precisely  the 
same  manner  as  it  might  have  criticised  the 
action  of  the  Admiralty,  or  the  War  Office, 
or  the  choice  by  the  city  council  or  any  oi 
its  committees  of  any  particular  method  of 
carrying  out  an  Improvement  Act. 

9.  I  respectfully  submit  that  the  results  of 
the  deliberations  of  the  said  committee  is 
all  the  more  a  fair  matter  for  criticism  in- 
asmuch as  their  meeting  of  the  12th  of  July, 
1905,  as  well  as  some  other  meetings,  was 
held  in  private. 

10.  I  have  read  what  purports  to  be  a 
copy  of  an  affidavit  of  Mr.  Isaac  Morris 
sworn  in  support  of  an  application  for  a  rule 
nivi  for  a  criminal  information  against  my- 
self and  Alexander  Qrigor  Jeans.  It  is  not 
the  fact  as  therein  stated  that  Mr.  Jeans  is 
one  of  the  editors  of  the  Liverpool  Daily 
Post  and  Liverpool  Mercury, 

The  affidavit  by  Mr.  Henderson  was  as 
follows : 

I  John  Henderson  of  9  to  15  Church 
Street  in  the  city  of  Liverpool  silk  mercer 
and  justice  of  the  peace  for  the  city  of 
Liverpool  make  oath  and  say  as  follows  : 

1.  I  am  a  justice  of  the  peace  for  the  city 
of  Liverpool  having  been  appointed  to  that 
office  in  the  year  4886  and  I  have  to  the 
best  of  my  recollection  attended  every 
licensing  sessions  held  for  the  city  of  Liver- 
pool since  the  date  of  my  appointment. 
Prior  to  the  Licensing  Act  of  1904  there 
was  in  existence  a  licensing  committee  of 
the  Liverpool  justices  consisting  of  seven 
justices.  I  was  one  of  these  seven  justices 
durinff  the  last  three  years. 

2.  For  a  few  years  prior  to  the  year  1903 
the  justices  for  the  city  of  Liverpool  were 
about  eaually  divided  in  party  strength  and 
during  that  time  licensing  reform  in  Liver- 
pool mA  made  considerable  progress  owing 
to  the  fact  that  iSir  Thomas  Hughes  and 
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one  or  two  other  members  of  the  Conserva- 
tive party  had  made  common  cause  with 
the  Liberal  justices  in  taking  a  firm  stand 
in  this  matter  and  in  insisting  upon  the 
good  conduct  of  public-houses. 

3.  A  majoritj;  of  the  justices  were  in 
favour  of  ncensing  reform  which  majority 
consisted  of  the  whole  of  the  Liberal 
justices  and  some  of  the  Conservative 
mstices  aforesaid  and  were  greatly  assisted 
by  the  criticisms  which  appeared  from  time 
to  time  in  the  Liverpool  Daily  Post  and 
by  the  said  newspapers  general  support  of  a 
progressive  licensing  policy. 

The  minority  which  was  opposed  to 
licensing  reform  on  the  lines  approved  by 
the  m^gority  consisted  almost  entirely  if  not 
solely   of   members   of   the   Conservative 

4.  In  the  year  1903  seventeen  new  justices 
were  added  to  the  roll.  Of  these  two  at 
least  were  intimately  connected  with  the 
liquor  trade  and  by  far  the  greater  majority 
were  and  are  professing  members  of  the 
Conservative  party. 

At  the  latter  end  of  the  year  1904  just 
before  the  now  Licensing  Act  came  into 
force  and  notwithstanding  the  addition  in 
1903  a  further  addition  of  twenty-four 
justices  was  made  of  whom  again  by  far  the 
greater  majority  were  and  are  professing 
members  of  the  Conservative  party.  In 
consequence  of  the  addition  of  these  forty- 
one  justices  by  the  time  the  Licensing  Act 
of  1904  came  into  operation  the  Conserva- 
tives formed  a  substantial  majority  of  the 
city  justices. 

5.  As  soon  as  the  aforesaid  Act  was 
passed  a  special  meeting  of  the  justices  was 
called  for  the  express  purpose  of  fixing  the 
number  of  the  licensing  committee  for  the 
future.  I  was  present  at  this  meeting  as 
were  also  among  others  two  justices  who 
were  intimately  connected  with  the  liquor 
trade.  Sir  Thomas  Hughes  the  chairman  of 
the  former  licensing  committee  moved  that 
the  number  should  be  fifteen.  Sir  (then 
Mr.)  Thomas  Boyden  a  prominent  Con- 
servative moved  and  carried  an  amendment 
that  the  number  should  be  sixteen.  The 
discussion  and  the  vote  taken  thereafter 
followed  with  little  or  no  variation  on 
recognised  party  lines. 

6.  I  have  had  produced  to  me  and  have 
read  what  purports  to  be  a  copy  of  an 
affidavit  sworn  by  Mr.  Isaac  Moms  in  sup- 
port of  an  application  for  a  rule  nisi  for  a 
criminal  information  against  Sir  Edward 
Bichard  Eussell  and  Alexander  Grigor 
Jeans.      The  statement   in   paragraph    3     t 
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thereof  to  the  effect  that  the  sixteen  justices 
selected  to  make  up  the  licensing  committee 
of  sixteen  were  unanimously  appointed  is 
completely  misleading. 

7.  Shortly  before  the  Act  came  into 
oDeration  it  had  been  suggested  that  Sir 
Thomas  Hughes  and  Sir  Thomas  Royden 
should  endeavour  to  agree  upon  the 
members  of  the  licensing  comm  ittee.  Strong 
exception  however  was  taken  to  this  course 
in  an  article  in  the  Liverpool  Courier  (the 
recognised  organ  of  the  Conservative  party 
in  Liverpool)  a  copy  of  which  is  now  pro- 
duced and  shown  to  me  and  marked  J.  H. 
and  thereupon  the  matter  dropped. 

8.  A  meeting  subseouently  took  place 
between  the  said  Isaac  Morris  representing 
the  Conservative  jparty  and  myself  repre- 
senting the  Liberal  party  at  his  office.  At 
this  meeting  I  pointed  out  to  him  that  the 
only  fair  way  of  dealing  with  the  matter 
would  be  for  seven  of  each  party  to  be 
appointed  with  Sir  Thomas  Hu||[hes  as 
chairman.  The  said  Isaac  Morris  in  reply 
stated  that  as  the  whole  body  of  justices 
had  fixed  the  number  of  sixteen  my  sugges- 
tion was  not  possible  and  further  that  his 
party  having  regard  to  their  large  majority 
on  the  bench  would  require  at  least  ten  out 
of  the  sixteen  to  be  members  of  the  Con- 
servative party  Sir  Thomas  Hughes  being 
one  of  the  ten. 

9.  After  this  a  meeting  of  the  Liberal 
justices  at  which  I  was  present  was  held  at 
the  Reform  Club  Liverpool  for  the  purpose 
of  considering  the  proposal  aforesaid  of  the 
said  Isaac  Morris.  The  said  Liberal  justices 
realising  that  the^  were  hopelessly  in  a 
minority  but  that  it  would  be  better  them- 
selves to  select  six  Liberal  justices  who  had 
knowledge  and  experience  in  licensing 
matters  rather  than  to  leave  the  Conserva- 
tive msyority  the  power  to  apprnnt  such 
Liberal  justices  as  they  mignt  choose 
selected  six  justices  accordingly. 

10.  I  informed  the  said  Isaac  Morris  of 
this  selection  and  he  informed  me  that  his 
party  had  taken  similar  steps. 

11.  Subsequently  at  the  general  meeting 
of  the  whole  justices  called  for  the  purpose 
of  electing  a  licensing  committee  ten  names 
were  proposed  on  behalf  of  the  Conservative 
party  and  six  on  behalf  of  the  Liberal  party 
and  the  sixteen  names  were  approved  by  the 
meeting  without  discussion  it  being  under- 
stood that  so  long  as  the  agreed  proportions 
of  representatives  were  observed  neither 
party  should  take  exception  to  the  other 
partjr's  nominees.  The  arrangement  by 
which  the  said  pn^)ortion  was  determined 
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was  never  approved  by  the  Liberal  minority 
of  the  justices  nor  b^  myself  who  carried 
through  the  negotiations  on  their  behalf. 
The  six  nominees  of  the  Liberal  party 
were  Messrs.  William  Crosfield,  James 
Alphonse  Doughan,  William  Evans,  Charles 
William  Jones,  Thomas  Davy  Lawrence  and 
myself. 

12.  The  licensing  committee  so  appointed 
met  and  agreed  that  as  the  time  at  their 
disposal  before  the  licensing  sessions  for  the 
current  year  was  short  they  would  restrict 
their  enquiries  into  the  houses  to  be  referred 
for  refusal  prior  to  those  sessions  to  the 
beerhouses  m  the  A  and  B  divisions  of  the 
city.  All  these  houses  were  dealt  with. 
The  committee  visited  a  number  on  the 
first  day  and  I  was  surprised  at  the 
unanimity  with  which  the  whole  committee 
then  agreed  that  many  of  these  houses 
should  oe  scheduled.  One  of  the  Conserva- 
tive justices  in  particular  expressed  astonish- 
ment that  so  many  of  these  houses  had  been 
allowed  to  exist  and  on  the  second  day's 
inspection  it  was  agreed  to  schedule  more 
houses  visited.  On  the  third  dav  there 
appeared  to  be  a  distinct  change  of  policy 
on  the  part  of  the  Conservative  members  of 
the  committee,  so  noticeable  that  I  referred 
to  it  openly  to  the  aforesaid  members,  but  I 
could  get  no  explanations  from  them  of  this 
sudden  change  of  policy  except  that  the 
committee  would  have  to  make  a  full  levy 
if  thejr  went  on  as  they  had  started.  From 
this  time  there  was  a  noticeable  reluctance 
on  the  part  of  the  Conservative  members 
of  the  committee  to  schedule  houses. 

13.  The  committee  ultimately  decided  to 
proceed  with  objections  in  forty-seven  cases 
and  at  the  adjourned  meeting  evidence  was 
taken  from  persons  interested.  Every  case 
was  considered  and  in  a  lar^  number  there 
was  a  difference  of  opinion  among  the 
justices.  They  would  then  retire  into  their 
private  room  and  a  vote  would  be  taken  as 
to  whether  a  particular  house  should  be 
reported  with  a  view  to  the  license  being 
taken  away.  The  committee  in  these  cases 
would  vote  largely  on  party  lines  and  finally 
the  list  was  reduced  to  twenty-nine  houses 
to  be  reported. 

14.  The  licensing  committee  reported  the 
said  twenty-nine  houses  to  the  general  body 
of  the  justices.  I  was  as  a  member  of  the 
committee  entitled  to  a  vote  on  the  general 
body.      There  being  no  power  by  law  in  a 

general  body  of  justices  to  add  to  the  list, 
ut  only  to  reduce  it,  the  list  reported  was 
confirmed.  The  statement  in  paragraph  6 
of   the  before-mentioned  affidavit   of  the       t 
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aforesaid  Isaac  Morris  that  the  general 
body  of  the  justices  unanimously  adopted 
the  said  report  is  for  the  reasons  herein  set 
out  misleaaing. 

15.  A  special  meeting  of  the  licensing 
committee  was  held  on  tne  12th  day  of  July 
1905  for  the  purpose  of  fixing  the  amount  of 
the  levy,  this  power  having  been  referred  to 
the  committee  by  the  general  body  of  the 
justices.      At  this  meeting  which  was  held 

Privately  there  were  present  the  chairman  Sir 
'homas  Hughes,  eight  Conservative  iustices 
and  myself  and  Messrs.  James  Amhonse 
Doughan,  Charles  William  Jones,  Thomas 
Davy  Lawrence  and  the  clerk  Mr.  Edgar 
C.  Sanders.  The  chairman  began  the  meet- 
ing by  indicating  the  position  and  the 
probable  amount  which  would  be  required 
to  meet  the  claims  arising  out  of  the  reduc- 
tion. He  suggested  that  not  less  than  three- 
fifths  of  the  maximum  levy  allowed  bv  the 
Act  would  be  required,  Mr.  Isaac  Alorris 
proposed  that  the  levy  should  be  one-half 
the  maximum  and  this  was  seconded  by  Sir 
Charles  Petrie.  I  moved  as  an  amendment 
that  the  full  amount  should  be  levied  point- 
ing out  that  though  it  might  produce  more 
than  was  for  the  moment  required  the  full 
amount  would  be  necessary  as  soon  as  we 
commenced  our  labours  in  another  year, 
and  that  unless  that  amount  was  levied  it 
would  be  November  of  next  year  before  we 
could  make  further  progress.  My  amend- 
ment was  duly  seconded  by  Mr.  James 
Alphonse  Doughan  and  being  put  to  a 
vote  was  supported  by  the  four  Liberal 
members  of  tne  committee  present  at  the 
meeting  but  was  defeated  by  the  votes  of 
the  eignt  Conservative  members  of  the 
committee  who  are  the  complainants  in 
this  case  the  chairman  Sir  Thomas  Hughes 
not  voting. 

Upon  my  amendment  being  defeated 
a  further  amendment  was  moved  and 
seconded  (the  chairman  Sir  Thomas  Hughes 
to  the  best  of  my  recollection  being  either 
proposer  or  seconder)  that  three-fifths  of 
the  maximum  charges  should  be  levied. 
On  a  division  this  was  defeated  by  eight 
votes  to  five  the  chairman  voting  with 
myself  and  the  other  Liberal  members 
and  the  original  proposition  was  then 
carried. 

16.  During  the  disciussion  at  this  meeting 
one  of  the  eight  Conservative  justices 
present  stated  that  it  would  be  unfair  to 
the  trade  to  levy  the  full  amount  of  the 
whole  tax. 

17.  As  regards  the  amount  of  the  levy 
generally  there  has  been  no  experience  up 
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to  the  present  as  to  how  the  Inland  Revenue 
Department  will  deal  with  compensation 
claims  and  in  my  opinion  it  is  not  safe  to 
reckon  on  their  allowing  anything  less  than 
the  full  amount  claimed. 

Again  the  expenses  of  administration  are 
at  present  an  unknown  quantity  and  the 
source  from  which  the  money  has  to  come 
has  been  reduced  and  will  be  further  reduced 
by  claims  of  owners  of  restaurants  to  reduc- 
tion of  the  levy. 

Alreadv  three  cases  have  occurred  in 
which  the  owners  of  restaurants  have 
been  met  in  this  manner  and  numerous 
others  will  have  an  opportunity  of  making 
an  ai»plication  before  the  levy  is  pressed. 
If  the  levy  is  not  sufficient  to  pay  the 
amount  of  the  compensation  foralicencesuch 
licence  continues  for  another  year  and  to 
that  extent  reduces  the  actions  of  the  justices 
in  giving  effect  to  the  Act.  It  was  pointed 
out  to  the  committee  that  if  there  was 
£449  in  hand  and  £450  had  to  be  paid  we 
could  not  pay  if  there  was  no  funa  out  of 
which  to  complete  the  amount. 

In  my  opinion  the  borrowing  powers 
given  by  the  Act  would  not  be  available 
until  the  whole  levy  had  been  exacted. 

18.  I  have  been  informed  and  believe 
that  there  are  only  three  or  four  places 
throughout  the  whole  country  where  the 
maximum  allowed  by  the  Act  has  not  been 
levied. 

19.  As  to  paragraph  12  of  the  affidavit  of 
the  said  Isaac  Morris  I  deny  that  the  article 
in  question  contains  a  garbled  account  of 
the  meeting  therein  referred  to.  In  my 
opinion  the  article  is  a  fair  and  accurate 
account  of  the  meeting. 

20.  The  impression  made  upon  my  mind 
by  the  said  article  was  that  it  was  a  criticism 
not  of  the  justices  in  their  judicial  or 
personal  capacity  but  of  their  administra- 
tion of  the  Licensing  Act. 

21.  As  to  the  administration  of  the  Act  I 
have  no  hesitation  in  saying  that  it  has 
been  carried  out  on  party  lines  that  is  to 
say  that  the  decision  of  the  parties  as  to  the 
number  of  licences  to  be  suppressed  and 
the  consequent  amount  of  the  levy  required 
has  been  influenced  bjr  the  view.s  of  the 
respective  political  parties  in  the  city  as  to 
the  extent  to  which  the  Act  should  be 
applied  in  Liverpool.  The  committee  came 
into  existence  with  definite  party  propor- 
tions. The  party  in  the  majority  on  the 
committee  is  the  party  to  which  the  liquor 
trade  in  Liverpool  lends  its  support  and 
organisation.  The  policy  forced  by  that 
migority  upon  a  reluctant  minority  is  in  my 
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opinion  feir  more  favourable  to  the  liquor 
trade  than  the  policy  pursued  by  the  great 
majority  of  licensing  committees  throu^jh- 
out  the  country.  The  division  of  opinion 
on  the  committee  as  to  how  far  the  Act 
should  be  applied  in  Liverpool  has  coincided 
throughout  with  the  division  of  political 
parties  in  the  city. 

22.  The  policy  adopted  in  administering 
this  Act  in  Liverpool  nas  made  the  position 
of  affairs  worse  than  under  the  old  law. 
Sworn  at  5  Cook  \ 
Street  in    the 
city  of  Liver- 
pool   the    3rd 
day  of  August 
1905. 

Before  me 

Jos.  p.  McKenna 
A  Commissioner  for  Oaths. 

Asquithj  K.C.,  and  Horridge,  K.C. 
(Hennerdevfith  them), showing  cause  against 
the  rule.— Sir  Edward  Russell  is  the  editor 
of  the  Liverpool  Daily  Post  and  Afercuryy 
and  he  takes  all  the  responsibility  for  this 
article ;  Mr.  Jeans  is  the  printer  and  pub- 
lisher of  the  paper.  The  limits  regulating 
the  discretion  of  the  court  in  the  matter  of 
granting  a  criminal  information  have  varied 
from  time  to  time,  but  in  E.  v.  LaJmuchere 
(1884),  12  Q.  B.  D.  320;  48  J.  P.  165, 
Coleridge,  L.C.J.,  reviewed  the  whole 
subject,  and,  pointing  out  that  the  ten- 
dency of  modern  times  has  been  to  restrict 
the  granting  of  a  criminal  information,  he 
laid  down  the  rule  that  the  granting  of 
such  informations  is  confined  to  cases 
where  (1)  the  libel  complained  of  is  pub- 
lished of  persons  occupying  a  judicial  or 
official  position  in  respect  of  their  discharge 
of  the  duties  of  such  a  position,  and  to 
cases  where  (2)  the  terms  of  tne  libel 
were  scandalous.  Unless  these  two  con- 
ditions are  satisfied  a  criminal  information 
for  libel  will  not  be  granted,  but  the  parties 
criticised  will  be  left  to  their  ordinary 
remedies  at  law.  The  applicants  hero  are 
justices  who  were  acting  on  a  committee 
appointed  under  s.  5  (4)  of  the  Licensing 
Act,  1904.  They  had  presented  a  report 
under  s.  1  to  the  general  body  of  licensing 
justices  (not  to  quarter  sessions,  Liverpool 
oeing  a  county  borough),  suggesting  a 
reduction  of  licences,  and  they  were  pro- 
ceeding to  determine  the  amount  of  com- 
pensation which  should  be  levied  and  to 
fix  the  rate  on  licensed  houses  to  form  the 
compensation  fund  under  s.  3  (1)  of  the 
Licensing  Act,  1904.  Their  proceedings, 
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which  were  criticised  in  the  article,  were 
administrative  and  not  judicial :  BotUter  v 
Ke7it  JJ.,  [1897]  A.  C.  556 ;  61  J.  P.  532. 
See  also  RoyaZ  Aquarium^  etc.  v.  Parkinsofij 
[1892]  1  Q.'  B.  431  :  56  J.  P.  404 ;  Bex  v. 
Howard,  [1902]  2  K.  B.  363  ;  66  J.  P.  579 ; 
and  Sharj)  v.  Wakejield,  [1891]  A.  C.  173 ; 
55  J.  P.  197.  The  affidavits  filed  in  the 
case  show  that  administrative  municipal 
functions  are  conducted  to  a  large  extent 
on  party  lines.  This  committee  was  in  a 
similar  position  to  that  of  the  city  council 
of  Liverpool  when  discussing  any  matter 
affecting  the  good  government  of  the  town. 
There  was  no  (j^uestion  here  of  protecting 
persons  acting  in  a  judicial  function  from 
imputations  wnich  might  make  them  fear 
to  discharge  their  duty  impartially.  The 
first  condition,  therefore,  of  panting  a 
criminal  information  for  lioel,  laid  down  in 
B,  V.  Labouchere,  supra,  is  not  satisfied  in 
this  case.  The  terms  of  the  alleged  libel 
are  not  scandalou.H,  but  constitute  mere 
criticism  —  severe  criticism,  perhaps — 
couched  in  decorous  and  not  intemperate 
language.  For  fifty  years  a  criminal  in- 
formation for  libel  has  not  been  granted  in 
respect  of  comment  of  this  kino.  At  the 
worst  the  imputation  in  the  article  is 
merely  one  of  partisanship),  and,  as  has  been 
stated,  the.se  administrative  functions  are 
carriea  out  on  party  lines  involving  parti- 
sanship. The  second  condition,  therefore, 
laid  down  in  B.  v.  Lahouchere,  supra,  as 
to  the  terms  of  the  alleged  libel  are  not 
satisfied  in  this  case.  The  article  was  not 
a  gross  libel  or  a  libel  at  all.  The  cases 
mentioned  when  the  rule  was  obtained — 
B,  V.  Masters  (1890),  6  T.  L.  R.  44,  and 
Ex  parte  Earl  of  Badnor  (1869),  33  J.  P. 
740,  in  which  criminal  informations  for 
libel  were  granted  —  are  inapplicable  to 
the  present  case,  as  the  alleged  libels 
in  those  cases  dealt  with  justices  sitting 
in  their  judicial  capacity.  For  these  reasons 
the  rule  should  be  discharged. 

Horridge,  K.C,  followed.— I  do  not  con- 
tend that  the  fact  that  the  justices  were 
acting  in  an  administrative  capacity  con- 
cludes the  matter,  but  the  court  will  take 
that  fact  into  consideration  in  exercising 
their  discretion.  There  is  no  case  where 
this  exceptional  remedv  has  been  exer- 
cised in  respect  of  an  alleged  libel  of  this 
character. 

Sir  Edward  Clarke,  KC.  and  W.  F.  Tay- 
l<yr,  K.C.  {F.  E.  Smith  and  W.  ff.  Oulton 
with  them),  in  support  of  the  rule. — This 
article  is  a  gross  attack  on  these  justices  :  j 
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the  imputation  is  not  on  any  political 
party  in  Liverpool,  but  on  these  eight 
justices  who  are  mentioned  by  name.  The 
accusation  is  that  when  discharging  a 
public  duty  they  have  acted  as  the  repre- 
seiitatives  of  a  trade,  and  have  allowed 
private  influences  to  affect  them.  There 
18  no  ground  for  confining  this  remedy 
to  cases  where  magistrates  are  criticised 
when  acting  in  their  judicial  capacity. 
This  prerogative  remedy  will  be  granted  in 
cases  where  magistrates  are  attacked  either  in 
their  j  udicial  or  official  positions.  Those  are 
the  limitations  given  by  the  learned  counsel 
showing  cause  against  the  rule,  and  they 
include  this  case.  The  committee  in  deter- 
mining the  amount  of  the  levy  might  decide 
either  way  ;  they  were  acting  in  a  judicial 
and  in  an  official  position  as  magistrates. 
They  had  no  desire  to  bring  actions  for  libel 
to  secure  damages,  as  their  object  was 
merely  to  be  protected  in  the  exercise  of 
their  duties  under  the  Licensing  Act, 
1904,  and  therefore  they  seek  this  remedy. 
[Ex  jxirte  Hoskym  (1869),  33  J.  P.  68,  was 
mentioned.] 

FT.  F,  Taylor,  K.C.,  followed.  —  This 
article  is  a  gross  libel^  for  the  allegation  is 
that  these  seven  justices  deliberately  fixed 
a  rate  which  would  nullify  the  reduction  of 
licences  upon  which  the  whole  bench  had 
previously  decided.  R,  v.  Laboucherey 
supra,  does  not  confine  the  grant  of  a 
criminal  information  for  libel  to  cases 
where  public  persons  are  exercising  strictly 
judicial  duties. 

Alverstone,  L.C.  J. — When  this  rule  was 
granted  I  departed  from  the  course  usually 
followed  in  granting  rules  nisi  by  pointing 
out  that  we  considered  there  was  a  serious 
matter  to  be  discussed  in  order  that  the 
court  might  come  to  a  right  decision  as  to 
whether  this  was  a  case  for  a  criminal  in- 
formation or  not,  and  that  we  were  not  in 
anyway  expressing  any  opinion  in  granting 
the  rule  nisi.  That  point  has  been  dis- 
cussed, and  the  effect  of  the  very  able  and 
careful  argument  on  behalf  of  Sir  Edward 
Russell  and  Mr.  Jeans  has  been  to  force  me 
to  the  conviction  that  this  rule  must  be 
made  absolute.  I  am  quite  aware,  and  have 
often  recognised,  that  the  practice  with 
regard  to  a  criminal  information  has  of 
recent  years  been  very  properly  narrowed. 
I  have  had  occasion  to  point  that  out  several 
times  during  the  few  years  I  have  been  on 
the  bench.  I  know  it  is  confined  to  special 
cases,  and  it  is  said  that  it  shoiUd  only  be 
applied  in  order  to  protect  public  persons 
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in  the  discharge  of  their  public  duties.  I 
do  not  want  to  draw  any  distinction  between 
persons  who  are  in  a  high  position  and  per- 
sons who  are  in  an  inferior  position.  1  do 
not  think  that  would  be  a  right  distinction 
to  draw,  especially  as  in  these  days  people 
of,  comparatively  speaking,  humble  position 
are  sometimes  called  on  to  perform  very 
responsible  duties,  and  are  entitled  to  as 
much  protection  as  the  highest  in  the  land. 
If  this  nad  been  a  ca.se  of  honest  political 
criticism  upon  the  conduct  of  an  individual, 
or  possibly  on  the  conduct  of  more  than 
one  individual— if  this  could  be  regarded 
and  read  by  the  ordinary  common-place 
man  as  being  a  mere  discussion  as  to  the 
way  in  which  judicial  or  ^i«i«i-j udicial 
functions  had  been  exercised,  I  should  be 
very  slow  indeed  to  allow  the  criminal  law 
to  be  put  in  force  in  that  way.  But  it  seems 
to  me  I  must  point  out,  having  regard  to  the 
criticism  and  to  the  argument  on  the  criti- 
cism which  has  been  addressed  to  the  court, 
that  what  we  have  to  consider  is  whether 
we  should  sanction  a  criminal  proceeding  of 
this  kind  on  the  same  kind  of  ground  as 
would  be  considered  by  a  judge  at  chambers 
if  it  had  been  an  indictment  against  an 
individual,  where  a  rule  has  been  obtained 
to  issue  a  criminal  proceeding  against  the 
editor  or  proprietor  of  a  newspaper.  But 
I  have  said  before,  and  I  wish  to  repeat, 
that  I  recognise  that  it  is  only  in  excep- 
tional cases,  and  under  exceptional  circum- 
stances, this  protection  ought  to  be  given. 
I  decline  to  recognise  the  theory  that  no 
protection  should  bo  offered  by  criminal 
information  simply  because  people  are  not 
acting  in  a  judicial  capacity,  in  my  opinion, 
it  would  be  highly  detrimental  to  the  public 
interest  if  public  officials  called  on  to  per- 
form public  acts  were  not  entitled  to  the 
same  protection  simply  because  the  par- 
ticular act  they  were  then  doing  was  said 
not  to  be  a  judicial  act.  It  is,  in  fact,  in- 
verting the  proposition.  It  is  attempted  to 
be  argued  that  because  it  is  understood 
there  is  protection  for  officials  when  they 
are  acting  judicially,  they  ought  not  to  be 
protected  when  they  are  not.  It  will  be 
found  —  and  the  authorities  which  Mr. 
Asquith  has  read  are  illustrative  of  this— 
that  this  protection  has  been  accorded  where 
persons  are  discharging  public  duties  as 
well  as  where  they  are  discharging  judicial 
duties.  But  there  are  other  considerations 
which  induce  me  to  come  to  the  conclusion 
that  this  case  is  very  near  the  border  line. 
It  must  be  remembered  that  we  are 
dealing  with  a  new  Act  of  Parliament— the     t 
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Licensing  Act,  1904 — and  with  new  duties 
imposed  on  magistrates.  It  cannot  be  dis- 
puted that,  if  the  question  had  been  simply 
the  renewal  or  the  refusal  to  renew  a 
licence  at  Quarter  sessions,  and  the  magi- 
strates had  been  acting  and  sitting  as 
magistrates  to  decide  whether  a  licence 
should  be  renewed  or  not,  they  would  have 
been  acting  judicially.  What  is  their  posi- 
tion here  ?  The  bodv  of  justices  acting  in 
the  county  borough  have  to  decide  finally 
whether  or  not  licences  are  to  be  renewed 
or  refused,  subject  to  compensation.  I  do 
not  wish  to  express  any  opinion  as  to  the 
nature  of  that  decision,  but  I  have  no 
doubt,  as  at  present  advised,  that,  exer- 
cising that  jurisdiction,  they  are  acting 
^i/a«i-judicially  if  not  judicially.  The 
statute  contemplates  the  delegation  of 
those  duties  to  a  committee,  and  one  of  the 
things  that  the  committee  has  to  decide  is 
what  rates  shall  be  imposed  in  the  locality 
under  s.  3  (1)  of  the  Licensing  Act,  1904,  in 
order  to  form  a  fund  out  of  which  com- 
pensation shall  be  paid  ;  and  if  they  decide 
that  no  amount  shall  be  imposed  they  have 
to  certify  that.  It  is  enough  for  present 
purposes  to  say  that  in  my  opinion  it  is  not 
accurate  to  describe  the  functions  of  these 
magistrates  as  being  purely  administrative, 
but  I  wish  it  also  to  be  understood  that,  it 
being  public  duty  to  be  performed  by  them 
impartially  and  as  magistrates,  I  must  not 
be  thought  to  concur  in  the  opinion  that 
they  are  entitled  to  less  protection  because 
this  particular  act  in  which  they  were 
engaged  might  be  said  to  be  not  strictly 
judicial  in  character.  With  regard  to  the 
j)assages  which  were  read  from  the  cases  of 
Boulter  v.  Kent  JJ.,  [1897]  A.  C.  556; 
61  J.  P.  532  ;  Royal  Aquarium^  etc.  Society  v. 
Parkinson,  [1892]  1  Q.  B.  431  ;  56  J.  P.  404  ; 
and  Bex  v.  Howard,  [1902]  2  K.  B.  363  ; 
66  J.  P.  579,  they  were  passages  which  had 
no  relation  to  the  subject-matter  we  are  now 
considering.  They  were  only  expresssions  of 
opinion  as  to  what  was  the  position  of  per- 
sons who  were  exercising  the  functions  of 
licensing  justices  as  a  preliminary  licensing 
authority  under  the  Acts  of  Parliament,  and 
they  certainly  had  no  relation,  and  were 
intended  to  have  no  relation,  to  such  a  veto 
as  we  are  now  considering.  I  recognise, 
therefore,  that  in  order  to  justify  the  court 
in  making  the  rule  absolute  for  a  criminal 
information  the  persons  who  are  seeking 
the  protection  in  question  must  in  such  a 
case  as  this  satisfy  the  court  that  they  were 
exercising  a  public  duty  as  magistrates,  and 
that  in  performing  these  duties  they  were 
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discharging  duties  impased  on  them  by 
statute.  Certainly  to  anyone  who  has 
followed  the  agitation  on  the  licensing 
question  and  the  legislation  which  led 
up  to  the  Licensing  Act  of  1904, 
there  are  few  branches  of  public  duty  which 
re(]uire  a  greater  demand  upon  impartiality 
and  fair  dealing.  I  have  said  this  much  as 
clearly  as  I  could  in  order  that  it  may  be 
recognised  what  is  the  modern  state  of  the 
law  and  the  modern  application  of  the  rule 
re^rding  criminal  information.  What  is 
this  easel  All  the  eight  gentlemen  who 
voted  in  favour  of  the  reduction  of  the 
amount  to  be  levied  arc  named  in  the 
alleged  libel.  The  gentlemen  who  opposed 
them  are  referred  to  as  being  in  favour 
of  fixing  the  maximum  amount,  and  the 
chairman  as  supporting  a  compromise. 
The  article  proceeds :  "  These  gentlemen 
will  hardly  pretend  that  they  were  in- 
fluenced in  the  course  they  took  by  a 
desire  to  dindnish  the  number  of  licences  in 
the  city.''  I  think,  as  regards  that  para- 
graph, that  Mr.  Asquitlis  criticism  was 
just,  that  it  was  in  the  nature  of  comment 
upon  what  might  have  been  done  by  one 
side  or  the  otner.  If  that  had  been  the 
only  criticism,  I  should  have  agreed  entirely 
with  Mr.  Asguitk  that  it  was  not  a  case  for 
a  criminal  information,  but  it  must  be  taken 
in  connection  with  the  passage  in  which  the 
names  are  mentioned  and  contrasted  with 
other  names  ;  because  what  follows]  State- 
ments were  made  in  the  article  to  which  no 
exception  could  be  taken  as  to  the  aniount 
whicli  would  be  required,  whether  it  was 
£21,000  or  only  £17,500.  I  do  not  think  that 
makes  much  difference.  That  would  be 
fair  comment ;  but  there  follows  this  :  "  The 
dominant  party  on  the  bench  do  not  desire 
to  facilitate  the  working  of  the" — I  will 
leave  out  the  laudatory  phra.ses  from  a 
political  speech — **they  do  not  desire  to 
diminish  the  number  of  licences  in  the  city, 
but  rather  to  hamper  and  obstruct  those 
who  are  striving  to  effect,  without  *  gross 
injustice  and  discontent,'  a  sorely  needed 
reduction."  I  can  only  read  that,  after  the 
fullest  consideration,  as  any  fair-minded 
man  would,  as  a  suggestion  that  these 
gentlemen  did  not  approach  the  question 
fairly  or  with  one  desire  to  discharge  a 
public  duty  fairly,  but  were  striving  to 
prevent  the  Act  from  being  carried  into 
effect.  The  article  proceeds :  "The  effect 
of  the  committee's  decision  will  be  to 
make  the  rate  of  reduction  actually 
less  than  it  was  under  the  old  order  of 
things,  a   result    which    no    doi^   was     j 

Digitized  by  VrrOOQlC 


MAGISTERIAL   CASES. 


Rex    v.  Kussell  and   Another;   Ex 
parte  Morris  and  Others. 

shrewdly  foreseen.  We  congratulate  the 
trade  on  the  ability  and  courage  of  their 
friends — we  had  almost  said  their  repre- 
sentatives—on the  licensing  committee.  I 
know  the  high  position  filled  by  Sir  Edward 
Russell,  and  I  note  his  counsel's  statement 
that  he  was  influenced  by  the  most  honest 
and  straightforward  motives,  but  he  says  in 
one  breath  that  ho  did  not  wish  to  attack 
these  gentlemen's  motives,  yet  he  has  given 
no  explanation  of  the  words  "  a  result 
which  no  doubt  was  shrewdly  foreseen." 
There  can  be  but  one  thing  aimed  at  when 
so  alluding  to  the  conduct  of  these  gentle- 
men ;  and  then  there  are  the  words,  "  We 
congratulate  the  trade  on  the  ability  and 
courage  of  their  friends,"  and  then  are 
interposed  words,  **  we  had  almost  said 
their  representatives — on  the  licensing  com- 
mittee. I  know  it  is  very  easy  for  us 
sitting  here  to  criticise  such  language — and 
we  ought  to  be  very  careful  in  judicial 
criticism,  and  one  ought  to  make  every 
allowance  possible  for  a  sudden  thought 
which  occurs  to  the  mind  of  some  brilliant 
writer  under  the  pressure  of  publication 
and  on  the  moment— but  here  is  a  public 
charge  persisted  in  that  these  eight  gentle 
men  who  voted  had  been  actuated  by  these 
motives.  In  my  opinion,  this  is  one  of  the 
cases  in  which  for  the  protection  of  public 
men  in  the  discharge  of  a  public  duty  the 
reinedy  by  criminal  infor [nation  still  re- 
mains. Tne  doubt  I  had  when  I  granted 
this  rule— and  I  had  grave  doubts  as  to 
whether  the  article  was  one  which  avme 
within  the  rules  recently  applied  to  criminal 
information — has  been  removed,  and  the 
case  is  one  in  which  there  is  no  alternative 
but  to  make  the  rule  absolute.  I  think  it 
will  be  sufficient  to  make  it  absolute  only 
against  Sir  Edward  Russell,  because  from 
the  position  of  Mr.  Jeans — as  has  been 
stated — he  was  not  a  party  to  the  publica- 
tion of  this  article.  So  far  as  he  is  con- 
cerned the  rule  will  be  discharged  without 
co.sts,  but  the  rule  will  be  made  absolute 
in  the  case  of  Sir  Edward  Russell. 

Lawrancb,  J.— I  agree. 

Ridley,  J.— I  also  agree. 

Rule  viade  absolute  as  against 
Sir  Edward  jRusselL 

Mule  discharged  as  against 
Mr,  Jeans, 

Solicitors  in  opposition  to  the  rule : 
Field,  Roscoe  &  Co.,  for  Oliver  Jones,  Bill- 
son  &  Co.,  Liverpool. 
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Solicitors  in  support  of  the  rule :  Sharpe 
Parker,  Pritcharas,  Barham  and  Lawford, 
for  Payne,  Frodsham  and  Bewley,  liiver- 
pool. 
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October  24,  1905. 

Rex  v.  VaseV  and  Lally. 

Criminal  law— Inter j)retation  of  statutes- 
Malicious  Injuries  to  Property  Act, 
18CI  (24  &  25  Vict.  c.  97),  s.  32— Salmon 
Fishery  Act,  1873  (36  &  37  Vict.  c.  71), 
s.  13. 

Section  13  of  the  Salmon  Ftsliery  Act,  1873, 
enacts  that  the  provisions  of  ».  32  of 
the  Malicious  Injttries  to  Property 
Act,  1861,  so  far  as  they  relate  to 
jjoisoning  any  water  witfi  intent  to 
kill  or  destroy  fish,  shall  be  extended 
and  apply  to  salmon  rivers  "  as  if  the 
words  ^or  in  any  salm/)n  river*  were 
inserted  in  the  said  section  in  lieu  of 
the  words  *  private  rights  of  fishery  * 
after  the  words  ^noxious  material  in 
any  such  2^ond  or  loater.* " 

It  is  impossible  to  carry  out  t/ie  directions 
in  this  section  as  to  the  inserting  of 
the  above  words,  but  if  the  jyhrase 
^^in  lieu  of  the  words  ^private  rights 
of  fishery  "  is  disregarded^  the  direc- 
tion in  the  section  can  be  carried  out, 
and  the  section  so  amended  reads 
grammatically. 

Held,  that  a«  the  intention  of  s,  13  was 
(piite  clear,  t/te  court  had  power  to 
disregard  the  ivords  "iw  lieu  of  the  words 
^jrrivate  rights  of  fishery y*  and  that  a 
conviction  under  the  two  sections  was 
good. 

Case  stated  for  the  opinion  of  the  Court 
for  Crown  Cases  Reserved,  pursuant  to  11  & 
12  Vict.  c.  78. 

1.  John  Thomas  Vasey  and  Joseph  Lally 
were  convicted  before  me  at  the  Miasummer 
Assizes,  1905,  for  the  county  of  Durham, 
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upon  an  indictment  under  24  &  25  Vict, 
c.  97,  8.  32,  and  36  &  37  Vict.  c.  71,  a.  13, 
charging  them  with  having,  "on  the  18th 
day  of  June,  1905,  at  the  parish  of  Woking- 
ham, in  the  county  of  Durham,  unlawfully 
and  maliciously  put  a  quantity  of  lime  into 
Bradley  Burn,  a  tributary  of  a  certain 
salmon  river,  called  the  River  Wear,  there 
situate,  with  intent  thereby  to  destroy  the 
iish  then  being  in  the  said  tributary  of  the 
said  salmon  river." 

2.  Judgment  was  postponed,  and  the 
prisoners  were  discharged  upon  their  own 
recognizances  of  bail  to  appear  and  receive 
judgment  when  called  upon. 

3.  All  the  facts  necessary  to  support  the 
indictment  were  proved.  But  a  question 
was  raised  as  to  tne  effect  of  the  sections 
under  which  the  indictment  was  laid. 

4.  Those  sections  are  in  the  terms  fol- 
lowing : 

24  &  25  Vict.  c.  97,  s.  32.— "Whosoever 
shall  unlawfully  and  maliciously  ciit  through, 
break  down  or  otherwise  destroy  the  dam, 
floodgate,  or  sluice  of  any  fish  pond,  or  of 
any  water  which  shall  be  private  property, 
or  in  which  there  shall  be  any  private  right 
of  fishery,  with  intent  thereby  to  take  or 
destroy  any  of  the  fish  in  such  pond  or 
water,  or  so  as  thereby  to  cause  the  loss  or 
destruction  of  any  of  the  fish,  or  shall 
unlawfully  and  maliciously  put  any  lime  or 
other  noxious  material  in  any  such  pond  or 
water,  with  intent  thereby  to  destroy  any 
of  the  fish  that  mav  then  be  or  that  may 
thereafter  be  put  therein,  or  shall  unlaw- 
fully and  maliciously  cut  through,  break 
down,  or  otherwise  destroy  the  dam  or 
floodgate  of  any  mil  I  pond,  reservoir,  or 
pool,  shall  be  guilty  of  a  misdemeanor,  and 
being  convicted  thereof  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding 
seven  yearsj  or  to  be  imprisoned  with  or 
without  solitary  confinement,  and  if  a  male 
person  under  the  age  of  sixteen  years  with 
or  without  whipping." 

36  <k  37  Vict.  c.  71,  s.  13.— "The  pro- 
visions of  the  thirty-second  section  of  the 
Malicious  Injuries  to  Property  Act  so  far 
as  they  relate  to  poisoning  any  water  with 
intent  to  kill  or  destroy  fish,  shall  be 
extended  and  apply  to  salmon  rivers,  as 
if  the  words  *or  in  any  salmon  river'  were 
inserted  in  the  said  section  in  lieu  of  the 
words  *  private  rights  of  fishery'  after  the 
words  *  noxious  material  in  any  such  pond 
or  water.' " 

5.  The  question  for  the  decision  of  the 
court  is  whether,  having  regard  to  the 
apparent  inconsistency  of  its  language,  the 
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latter  section  is  effective  to  extend  the  pro- 
visions of  the  former  .section  to  salmon 
rivers ;  for,  although  there  is  no  doubt  as 
to  the  object  of  the  section,  it  seems  im- 
possible to  make  the  section  of  the  amended 
Act  read  grammatically  when  altered  as 
directed  by  the  amending  section. 

6.  The  difficulty  arises  from  the  amend- 
ing section  requiring  the  words  "salmon 
river "  to  be  inserted  in  lieu  of  the  words 
"  private  rights  of  fishery  "  after  the  words 
"noxious  material  in  any  such  pond  or 
water."  The  words  "private  rights,"  etc., 
do  not  occur  after  the  words  "  noxious 
thing,"  etc.,  but  if  you  simply  add  the 
words  "or  .salmon  river"  after  the  words 
"noxious  thing,"  etc.,  then  the  object  of 
the  amendment  is  obtained,  and  the  section 
as  amended  reads  grammatically,  and  to 
enable  you  to  do  this  you  have  only  to  add 
the  word  "and"  in  the  amending  section 
after  the  words  "  private  rights  of  fishery," 
and  it  would  then  read  "anc?"  after  the 
words  "noxious  material,"  etc.,  which  ap- 
pears to  me  to  be  what  was  intended,  i.e., 
the  words  "salmon  river"  are  insertea 
twice  instead  of  only  once. 

7.  As  no  conviction  as  far  as  I  could  dis- 
cover had  ever  taken  place  under  the 
amending  Act,  as  the  fishery  and  con- 
servancy boards  had  felt  such  a  difficulty  in 
construing  the  section,  I  thought  it  best  to 
refer  the  case  to  the  Court  for  Crown  Cases, 
and  so  passed  no  sentence  on  the  prisoners, 
though  from  the  evidence  before  me  great 
injury  had  been  done  to  the  fishery  by 
liming  the  water  in  this  and  other  rivers. 

(Signed)  Wm.  Grantham. 
September  13th,  1905. 

No  one  appeared  on  behalf  of  the 
prisoners. 

MiidteLl-InneSy  for  the  prosecution.— The 
only  way  in  which  the  amending  section 
can  be  read  is  to  suppress  the  words  "  in 
lieu  of  the  words  *  private  rights  of  fishery.' " 
If  a  sentence  in  an  Act  of  Parliament 
renders  that  Act  of  Parliament  inoperative, 
the  court  has  power  to  .suppress  that 
sentence.  Full  effect  must  be  given  to 
every  phrase,  but  if  a  phrase  prevents  the 
operation  of  a  statute,  it  should  be  rejected. 
See  Maxwell  on  the  Interpretation  of 
Statutes,  4th  ed.,  p.  344.  Where  the  main 
object  and  intention  of  a  statute  are  clear 
it  must  not  be  reduced  to  a  nullity  by  the 
draftsman's  unskil fulness  or  ignorance  of 
law  except  in  the  case  of  necessity  or  the 
absolute  intractability  of  the  language  used    t 
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(Salmon  v.  Buncombe  (1886),  11  App.  Cas. 
627).  He  also  referred  to  StoTie  v.  Mayor, 
etc.  of  Yeovil  (1876),  1  O.  P.  D.  691,  at 
p.  701 ;  and  to  Curtis  v.  Stovin  (1890), 
22  Q.  B.  D.,  at  p.  517. 

Alverstone,  L.C.J.— The  case  has  been 
very  ablv  argued  by  Mr.  Mitchell- Innes^ 
and  we  nave  no  doubt  that  we  ought  to 

five  effect  to  the  jjrinciple  contended  for  by 
im.  In  Maxwell  on  tne  Interpretation  of 
Statutes,  4th  ed.,  p.  344,  it  is  stjited : 
"Where  the  language  of  a  statute,  in  its 
ordinary  meaning  and  grammatical  con- 
struction, leads  to  a  manifest  contradiction 
of  the  apparent  purpose  of  the  enactment, 
or  to  some  inconvenience  or  absurdity, 
hardship  or  injustice,  presumably  not 
intended,  a  construction  may  be  put  upon 
it  which  modifies  the  meaning  of  tne  words, 
and  even  the  structure  of  the  sentence."  In 
Salmon  v.  Duncombe,  supra,  the  same 
principle  is  enunciated  by  Lord  Hobhouse 
in  delivering  the  judgment  of  the  court.  In 
this  case  we  have  to  see  where  the  amend- 
ing statute  requires  to  be  modified  so  as  to 
give  effect  to  it.  It  is  abundantly  plain 
that  the  object  of  the  section  was  that  the 
provisions  of  s.  32  of  the  Malicious  Injuries 
to  Property  Act,  1861,  so  far  as  they  relate 
to  the  poisoning  of  water,  should  be 
extended  to  salmon  rivers.  It  is  quite  plain 
that  it  was  intended  to  prevent  the  destruc- 
tion of  property  in  salmon  rivers  by  the 
serious  act  of  poisoning  the  water,  and  I 
have  no  doubt  that  the  draftsman  meant  to 
introduce  the  words  "or  in  anv  salmon 
river"  in  lieu  of  the  property  which  was 
within  the  provisions  oi  the  earlier  section. 
In  drawing  the  section  the  draftsman  added 
the  words  "  in  lieu  of  the  words  *  private 
rights  of  fishery,'"  forgetting  that  private 
righto  of  fishery  were  not  a  class  of  property 
to  which  the  section  applied,  but  were  only 
part  of  the  sentence  "  dam,  floodgate,  etc." 
The  words  "  or  in  any  salmon  river  "  are  to 
be  introduced  after  the  words  "noxious 
materials  in  any  such  pond  or  water,"  and  if 
the  words  "or  in  any  salmon  river"  are 
merely  inserted  in  the  section  after  "  in  any 
such  pond  or  water"  the  amended  section 
reads  perfectly  clearly.  I  think  that  the 
case  snows  that  the  manifest  intention  of 
the  statute  would  be  defeated  if  the  main 
section  were  to  be  altered  in  the  exact  way 
in  which  the  amending  section  directs,  and 
it  would  reduce  the  whole  of  a  very 
important  amendment  to  nothing  if  we 
were  to  hold  that  there  could  not  be  a  con- 
viction because  of  that  special  direction. 
The  conviction  must  be  afiSrmed. 
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Wills,  J.— The  difficulty  is  purely  formal. 
It  is  impossible  to  doubt  what  the  object  of 
the  section  was.  It  was  intended  to  extend 
the  provisions  of  s.  32  of  the  Malicious 
Injuries  to  Property  Act,  1861,  so  far  as 
they  related  to  poisoning  water,  to  salmon 
rivers.  As  the  section  stands  no  meaning 
can  be  given  to  it  but  the  intention  of  the 
section  can  be  gatnered  without  any  reason- 
able doubt,  and  so  it  does  not  matter  that 
certain  words  must  be  left  out  so  that  the 
section  may  have  the  meaning  that  was 
obviously  intended.  I  am  clearly  of  opinion 
that  the  conviction  should  stand. 

Kennedy,  J.— I  agree. 

Channell,  J.— I  agree. 

BucKNiLL,  J.— I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution  :  Belfrage  & 
Co.,  for  Halcro  <Sc  Raine,  Sunderland. 
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August  2,  3,  1905. 

(Before   Alverstone,  L.C.J.,    Lawrance 
and  Ridley,  JJ.;. 

Wood  Green  Urban  District 
Council  v.  Joseph, 

Public  health— Pipe  draining  houses  of  more 
than  one  owner — Sewers  emptying  into 

Pipe — Whether  single  private  drain — 
ublic  Health  Act,  1875  (38  k  39  Vict, 
c.  55),  88.  4,  41— Public  Health  Acts 
Amendment  Act,  1890  (53  <k  54  Vict, 
c.  59),  8.  19. 

A  pipe  passing  through  private  in'opet'ty, 
and  receiving  and  conveyincf  to  a  public 
sewer  the  drainage  of  several  houses 
belonging  to  different  oumers  is  not  a 
single  jyriimte  drain  unthin  t/ie  mean- 
ing of  s.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890,  if  it  also  receives 
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the  drainage  of  sewers^  each  draining  a 
pair  of  houses  belonging  to  the  same 


Bradford  v.  Eastbourne  Corix)ration,  [1896] 
2  Q.  B,  205  ;60J,F.  501  land  Thomp- 
son V.  Eccles  Corporation,  [1905]  1 K.  B, 
110 ;  69  J,  P,  45,  distinguished. 

Jackson  v.  Wimbledon  Urban  District 
Council,  [1905]  2  K.  B,  27  ;  69  J,  P,  225, 
c(ynsidered. 

The  vrritten  application  necessanj  to  found 
the  jurisdiction  of  a  local  authority 
under  s.  41  of  the  Public  Health  Act, 
1875,  may  proceed  from  the  inspecUyi^  of 
nuisances  employed  by  sv4^h  local 
authority. 

Case  stated  by  justices. 

On  the  25th  March,  1904,  the  justices, 
sitting  as  a  court  of  summary  jurisdiction 
at  the  Town  Hall,  Wood  Green,  in  the 
county  of  Middlesex,  determined  a  com- 
plaint preferred  by  the  urban  district 
council  of  Wood  Green  (hereinafter  called 
the  "councir^  against  Louis  Joseph,  of  16, 
St.  Mary's  Road,  Highbury,  N.  (hereinafter 
called  the  "  respondent ")  for  the  recovery 
from  the  respondent  as  the  owner  of  six 
houses  in  a  street  in  the  councirt*  district 
called  Parkhurst  Road,  of  the  sum  of 
£49  16«.  Od,  and  interest  thereon  from  the 
26th  February,  1904,  which  the  council 
claimed  as  due  to  them  from  the  respondent 
uivier  s.  41  of  the  Public  Health  Act,  1875, 
and  s.  19  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  in  respect  of  drainage 
works  executed  by  the  council  as  herein- 
after stated. 

On  the  hearing  of  the  said  complaint  the 
facts  hereinafter  stated  were  proved  or 
admitted. 

The  Public  Health  Acts  Amendment 
Act,  1890,  is  and  was  at  all  material  times 
in  force  in  the  council's  district.  Parkhurst 
Road  runs  north  and  south^  and  on  the 
east  side  thereof  is  a  row  of  sixteen  houses, 
numbered  consecutively,  two  to  thirty-two 
(even  numbers).  The  respondent  is  and 
was  at  all  material  times  the  owner  of  six 
of  the  houses,  viz. :  Nos.  18,  20,  22,  24,  26, 
and  28,  the  remaining  ten  houses  belonging 
to  other  owners.  The  drainage  of  the  said 
row  of  sixteen  houses  is  and  was  at  all 
material  times  conveyed  to  a  public  sewer  in 
Marquis  Road  (a  road  entering  Parkhurst 
Roaa  at  the  north  end  of  the  said  houses) 
524 
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by  means  of  a  system  of  pipes  arranged  as 
follows  :  The  houses  were  drained  in  oairs. 
Each  pair  of  houses  was  drained  by  a 
separate  pipe  into  a  pipe  common  to  both 
hou8e.«»,  and  each  of  sucn  common  pi[>es  dis- 
charged into  a  line  of  pipes  (hereinafter 
called  '^the  alleged  single  private  drain") 
which  was  laid  in  private  ground  behind, 
that  is  to  say,  on  the  east  of  the  said  row  of 
houses,  and  parallel  there'to.  The  drainage 
of  the  six  houses  of  which  the  respondent 
was  owner  was  therefore  conveyed  to  the 
alleged  single  private  drain,  first  by  pil>es, 
which  were  not,  and  then  by  pii^es  which 
were,  common  to  each  pair  of  such  houses, 
and  it  was  admitted  by  the  council  that  the 
pipes  which  were  common  to  each  pair  were 
*'  sewers  "  within  the  meaning  of  the  PHiblic 
Health  Acts,  and  that  inasmuch  as  the 
houses  they  served  belonged  to  the  same 
owner,  such  common  pipes  did  not  come 
within  the  operation  oi  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890.  The 
plan  accompanying  this  report  shows  the 
system  by  which  the  said  sixteen  houses 
were  drained. 

On  the  29th  October,  1902,  a  printed 
notice  was  sent  to  the  council  by  Mr.  Albert 
Edward  Adams,  the  council's  inspector  of 
nuisances,  stating  that  "a  drain  belonging 
to  the  premises "  2  to  32,  Parkhurst  Road, 
"or  to  some  one  or  more  of  the  said 
premises  "  was  **  a  nuisance."  On  the  said 
29th  October,  1902,  the  council  empowered 
the  said  Albert  Edward  Adams  after  notice 
to  the  occupiers  of  the  said  houses,  to  enter 
the  premises  to  which  the  drain  de.scribed 
as  aforesaid  belonged,  and  to  cause  the 
ground  to  be  opened  and  to  examine  the 
said  drain.  Pursuant  to  the  autliority 
given  by  the  council  as  stated,  the  said 
Albert  Edward  Adams,  after  due  notice  to 
the  occupiers,  inspected  the  drains  belong- 
ing to  the  said  premises.  Upon  sucn 
inspection  the  said  drains  were  found  to  be 
throughout  in  bad  order  and  condition,  and 
to  re(]uire  alteration  and  amendment,  and 
the  said  Albert  Edward  Adams  reported  to 
the  council  to  that  effect.  Acting  upon  the 
said  report  of  the  said  Albert  Edward 
Adams,  the  council  required  certain  work 
to  be  done  to  the  drains  separately  draining 
the  respondent's  six  houses,  and  the  respon- 
dent executed  such  work.  The  council  did 
the  work  necessary  to  put  the  common  pipes 
into  proper  repair  and  themselves  defrayed 
the  cost.  On  the  11th  February,  1903,  the 
council  acting  upon  the  same  report  gave 
notice  to  the  owners  of  the  houses  com- 
prised   in    the   said    row,    including    the     t 
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respondent,  to  do  certain  specified  works  to 
the  alleged  single  private  drain,  such  works 
being  necessary  to  put  the  alleged  single 
private  drain  into  proper  repair.  The  said 
notice  was  not  complied  witn.  The  council 
then  caused  the  works  specified  in  the  said 
notice  to  be  done  by  persons  in  their 
employment. 

The  cost  of  the  works  executed  by  the 
council,  as  aforesaid,  to  the  alleged  single 
private  drain  was  £132  ie«.  Od,,  and  tne 
surveyor  to  the  council,  in  pursuance  of 
8.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890,  apportioned  the  said  coat  between 
the  owners  of  the  several  houses  in  the  said 
row     of    sixteen    houses.      The    sum    so 
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It  was  further  contended  for  the  respon- 
dent that  the  alleged  single  private  drain 
was  not  a  "single  private  drain"  within 
s.  19  of  the  Public  Health  Acts  Amendment 
Act,  1890,  and  that  even  if  it  was  a  single 
private  drain  within  that  section  (which 
the  respondent  did  not  admit),  yet  since, 
as  is  stated  above,  drainage  was  discharged 
into  it  by  means  of  a  series  of  pipes 
which  were  admitted  by  the  council  to  oe, 
for  part  of  their  length  "sewers"  within 
the  meaning  of  the  Public  Health  Acts,  the 
respondent's  said  houses  .4vere  not 
"connected  with"  the  public  sewer  in 
Marquis  Road  "by"  sucn  single  private 
drain.    In  support  of  this  contention  it  was 


J 


apportioned  on  the  respondent  in  respect  of 
tne  said  six  houses,  whereof  he  was  owner, 
was  the  said  sum  of  £49  16j».  Od.  Notice  of 
the  apportionment  was  duly  served,  and  on 
the  26th  February,  1904,  the  said  sum  of 
£49  168,  Of/.,  was  duly  demanded  of  the 
respondent. 

It  was  contended  for  the  respondent  that 
the  written  application  necessary  to  found 
the  jurisdiction  of  a  local  authority  under 
s,  41  of  the  Public  Health  Act,  1875,  must 
proceed  from  some  person  other  than  the 
surveyor  or  inspector  of  nuisances  of  the 
local  authority  seeking  to  enforce  such 
section,  and  that,  therefore,  the  councirs 
proceedings  in  the  present  case  being  based 
on  a  notice  from  their  own  inspector  the 
requirements  of  s.  41  of  the  Public  Health 
Act,  1875,  had  not  been  complied  with,  and 
the  respondent  was  not  liable.  The  justices 
decided  this  point  in  favour  of  the 
council. 


argued  that  "  connected  by  "  in  the  section 
meant  "connected  by"  that  by  which  the 
section  stipulated  that  the  connection 
should  be  made  namely  by  "a  single 
private  drain,"  and  not  Dy  other  things 
which  were  not  single  private  drains  and  that 
as,  in  the  pre^sent  case,  there  were  lengths 
of  admitted  sewer  between  the  alleged 
single  private  drain  and  the  house  drains, 
the  respondent's  houses  were  not  "  connected 
with  a  public  sewer  by  "  the  alleged  single 
private  drain. 

On  this  point  the  justices  were  of  opinion 
that  had  it  not  been  for  the  intervention  of 
the  common  pipes,  the  council  would  have 
been  entitled  to  their  judgment,  but  the 
common  pipes  being  "sewers"  repairable 
solely  by  the  council  and  intervening 
between  the  respondent's  hoUsSo  drains  and 
the  alleged  single  private  drain,  they  could 
not  agree  and  accordingly  dismissed  the 
complaint,  but  consented  to  state  a  case. 
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The  questions  for  the  court  were  : 

1.  Were  the  justices  right  in  deciding 
against  the  respondent's  first  contention  ] 

2.  Do  the  facts  stated  herein  show  that 
the  respondent's  six  houses  were  "  connected 
with  a  public  sewer  by  a  single  private 
drain"  (namely  the  alleged  single  private 
drain)  within  s.  19  of  the  Public  Health 
Acts  Amendment  Act,  1890. 

By  s.  41  of  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55):  "On  the  written 
application  of  any  person  to  a  local 
authority  stilting  that  any  drain  ...  on 
or  belonging  to  any  premises  within  their 
district  is  a  nuisance  or  injurious  to  health 
.  .  .  the  local  authority  may  .  .  . 
empower  their  surveyor  ...  to  .  .  . 
examine  such  drain.  ...  If  the  drain 
...  on  examination  appear  ...  to 
require  alteration  or  amendment  the  local 
authority  shall  forthwith  cause  notice  in 
writing  to  be  given  to  the  owner  or  occupier 
of  the  premises  requiring  him  forthwith  or 
within  a  reasonable  time  therein  specified 
to  do  the  necessary  works ;  and  if  such 
notice  is  not  complied  with  .  .  .  the 
local  authority  may  if  they  think  fit  execute 
such  works  and  may  recover  in  a  summary 
manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing    .    .    , 

By  s.  4  of  the  Act :  " '  Drain '  means  any 
drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same 
curtilage,  and  made  merely  for  the  purpose 
of  communicating  therefrom  with  a  cesspool 
or  other  like  receptacle  for  drainage  or  with 
a  sewer  into  which  the  drainage  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed.  'Sewer' 
includes  sewers  and  drains  of  every  descrip- 
tion except  drains  to  which  the  word 
*  drain'  interpreted    as    aforesaid    applies 

By  s.  19  of  the  Public  Health  Acts 
Amendment  Act,  1890  (53  k  54  Vict.  c.  59)  : 
"  (1)  Where  two  or  more  houses  belonging 
to  different  owners  are  connected  with  a 
public  sewer  by  a  single  private  drain,  an 
application  may  be  made  under  s.  41  of  the 
Public  Health  Act,  1875.  ...  and  the 
local  authority  may  recover  any  expenses 
incurred  by  them  in  executing  anv  works 
under  the  powers  conferred  on  them  by 

that  section  from  the  owners  of  the  houses 

» 

"  (3)  For  the  purposes  of  this  section  the 
expression  *  drain'  includes  a  drain  used 
for  the  drainage  of  more  than  one  build- 
ing." 
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MojCTnorran,  K.C.  {Jenkins  with  him),  for 
the  council. — The  lower  part  of  what  is 
called  in  the  case  "the  alleged  single  private 
drain  "  which  drains  the  six  houses  of  the 
owner,  who  is  the  respondent— houses 
Nos.  18  to  28— is  a  single  private  drain 
and  the  owner  is  liable  to  the  council  for 
the  expenses  of  executing  works  thereon. 
It  is  suggested  that  as  sewers  empty 
into   this  Tower  jmrt  of    the  pipe,  which 

1  will  call  the  pipe  in  question,  it  cannot 
be  a  single  private  dram.  The  pipe  in 
question,  apart  from  the  fact  that  sewers 
enter  into  it,  is  clearly  a  single  private  drain, 
for  it  passes  through  private  property  and 
receives  and  conveys  to  a  public  sewer  the 
drainage  of  several  houses  belonging  to 
different  owners.  See  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890  ;  Brad- 
ford   V.    Eastbourne    Corporation,    [1896] 

2  Q.  B.  205  ;  60  J.  P.  501,  and  Thompson  v. 
Eccles  Corporation,  [1905]  1 K.  B.  1 10 ;  69  J.  P. 
45.  Wills,  J.,  says  with  reference  to  s.  19  in 
the  former  case  (see  L.  R,  p.  215)  :  "  The 
provision  so  understood  does  not  seem 
unreasonable.  A  drain  of  this  character  is 
generally  an  economical  substitute  for 
separate  drains  from  each  of  the  houses 
served  by  it  to  the  public  sewer.  As  a 
general  rule,  no  public  use  can  be  made  of 
such  a  drain,  and  there  does  not  seem  any 
reason  in  the  nature  of  things  why  the 
owners  of  houses  so  drained  should,  by 
reason  of  the  mere  fact  that  two  or  more  of 
them  use  the  same  private  drain,  escape  the 
burden  which  would  fall  upon  them  it  each 
house  ran  its  drain  direct  into  the  public 
sewer."  I  submit  that  the  fact  that  sewers 
enter  the  pipe  cannot  turn  what  would, 
but  for  the  entry  of  those  sewers,  be  a 
single  private  drain,  into  a  sewer.  In 
Jackson  v.  Wimbledon  Urban  District 
Council,  [1905]  2  K.  B.  27  ;  69  J.  P.  225, 
it  was  held  that  a  sewer,  receiving  the 
drainage  of  several  houses,  does  not  cease 
to  be  a  sewer,  because  it  is  connected  with 
a  single  private  drain  by  means  of  which 
the  drainage  of  the  houses  is  conveyed  to 
the  public  sewer.  So  also  a  single  private 
drain  does  not  cease  to  be  a  single  private 
drain  because  sewers  empty  tJieir  contents 
therein  for  conveyance  to  the  public  sewer. 
The  position  of  the  pipes  was  the  same  in 
Jackson's  Case,  supra,  as  in  this,  namely,  a 
sewer  leading  into  a  single  private  drain 
which  emptied  into  the  public  sewer.  That 
sequence  was  recognised  in  JacksoWs  Ca^e^ 
supra,  althongh  it  was  admitted  in  that 
case  tnat  the  lower  pipe  was  a  single  private 
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By  a.  41  of  the  Public  Health  Act,  1875,  the 
local  authority  may  empower  their  surveyor 
to  examine  a  drain  ana  otherwise  proceed 
in  accordance  with  the  terms  of  the  section 
"  on  the  written  application  of  any  person 
to  a  local  authority  that  any  drain  in  or 
belonging  to  any  premises  within  their 
district  is  a  nuisance  or  injurious  to 
health.  They  may,  therefore,  act  on  the 
written  application  of  their  inspector  of 
nuisances. 

Danckwer-tSy  K.C.  (Randolph  Glen  with 
liiin),  for  the  owner.— The  pipe  in  question 
was  a  sewer.  Jackson  v.  Wimbledon  Urban 
District  Council^  suprayWAS  the  converse  of 
this  case,  and  has  no  bearing  ufjon  the  point 
here.  The  question  of  whether  the  lower 
pipe  was  a  sewer  or  drain  in  that  case  was 
not  considered,  as  it  was  admitted  that  it 
was  a  single  private  drain.  The  decision 
was  merely  that  the  higher  pipe  draining 
the  houses  of  the  same  owner  was  a 
sewer.  Neither  are  the  cases  of  Brad- 
ford V.  Eastbourne  Corjx>ratton,  supra, 
and  Thpmj^son  v.  Eccles  Corporation,  su^rra, 
authorities  bearing  on  this  case,  for  it  is 
plain  that  in  those  cases  the  drainage  of 
each  house  was  conveyed  to  what  was  held 
to  be  a  single  private  drain,  by  single  pii>es, 
each  draining  a  house.  Those  cases,  there- 
fore, are  distinguishable  from  this  case, 
where  the  pipe  in  question  receives  the 
contents  of  tnree  or  more  sewers.  [Ferrandy 
Hollas  Land  and  Building  Co.  [1893] 
2  Q.  B.  135  ;  57  J.  P.  692,  was  also  men- 
tioned.] 

The  written  application  on  which  the 
local  authority  may  proceed  under  s.  41 
of  the  Public  Health  Act,  1875,  should  not 
be  made  by  a  servant  of  the  local  authority, 
as  they  are  in  a  (juasi-judicial  position  when 
proceeding  under  the  section.  Such  an 
institution  of  proceedings  deprives  them  of 
a  proper  impartial  attitude  and  might  lead 
to  abuse. 

Macnuyrran,  K.C.,  in  reply.— [Alver- 
STONE,  L.C.J. — We  need  not  trouble  you  on 
the  point  as  to  the  institution  of  proceed- 
ings.] It  can  make  no  difference  whether 
the  houses  in  Bradford  v.  Eastbourne  C(yr- 
poration,  sup7'a,  and  Tkonipson  v.  Eccles 
Corporation,  supra,  were  separately  drained. 
The  substantial  point  decided  in  JoAikson  v. 
Wimbledon  Urban  District  Council,  snjyra, 
was  that  there  may  be  a  sewer  discharging 
into  a  single  private  drain.  It  is  sometimes 
assumed  that  s.  19  converts  a  aewer  into  a 
single  private  drain.  It  does  not.  The 
sewer    is    not    divested    from    the   local 
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authority,  and  the  section  only  deals  with 
it  as  a  single  private  drain  for  the  purpose 
of  making  the  owner  liable.  See  E.  v. 
Hastings  Coi-poration  [1897]  1  Q.  B.  46  ; 
CO  J.  P.  759.  Russell,  L.C.J.,  said  in 
Bradford  v.  Eastbourne  Corporation,  sujyra 
(sec  L.  R.,  p.  210) :  "  But  the  Act  of  1890, 
for  the  purposes  of  s.  19,  and  for  those  pur- 
poses only,  widens  the  definition  of  '  drain ' 
containea  in  s.  4  of  the  Act  of  1875." 
Collins,  M.R.,  said  in  Thompson  v.  Eccles 
Corporation,  supra  (see  L.  R.,  p.  121)  that 
the  single  private  drain  "may  still  be  a 
sewer  for  some  purposes." 

Alverstone,  L.C.J.  -I  have  pointed  out 
in  .several  cases,  where  s.  19  of  the  Public 
Health  Acts  Amendment  Act,  1890,  has 
been  under  consideration,  that  it  is  essential 
for  the  prevention  of  litigation  and  to 
enable  local  authoritie-s  to  know  their 
position  that  an  Act  should  be  passed  to 
amend  this  section.  It  is  quite  impossible 
to  reconcile  the  decisions  on  the  section  or 
to  attempt  to  deduce  a  logical  rule  from 
them.  It  is  ridiculous,  if  a  pipe  which 
receives  the  drainage  of  two  houses  which 
belong  to  one  individual  is  a  sewer,  that 
it  should  cease  to  be  a  sewer  when  it 
receives  the  drainage  from  the  house  of 
another  owner.  As  Wills,  J.,  has  said, 
there  is  no  reason  either  in  justice  or  policy 
which  can  be  urged  in  support  of  such  a 
distinction.  I  have  come  to  the  conclusion 
that  we  ought  to  hold  that  the  piece  of  pipe 
which  drains  the  six  houses  of  the  one  owner, 
and  which  I  will  call  the  pipe  in  question, 
is  a  sewer.  I  will  give  my  reasons  very 
briefly  for  this  decision.  If  I  am  taking  a 
wrong  view,  I  would  rather  take  this  view 
and  leave  the  responsibility  of  saying  that 
it  is  not  a  sewer  to  a  higher  court  than  give 
a  judgment  merely  following  what  is  sup- 
posed to  be  an  authority,  without  seeing 
anjr  reason  which  enables  me  to  apply  the 
principle  of  that  authority.  We  have,  on 
the  premises  of  the  six  hou.ses  that  belong 
to  Mr.  Joseph,  what  are  admitted  bv  every- 
body to  be  three  sewers.  They  are  the  three 
pieces  of  pipe  that  I  have  called  the  legs 
of  the  Y  which  connect  the  drainage  from 
each  pair  of  houses  and  take  it  down  to 
the  pipe  in  question.  The  arguments  on 
both  sides  in  this  case  have  proceeded  on 
the  hypothesis  that  those  pipes  are  sewers, 
and  I  do  not  think  it  could  have  pro- 
ceeded otherwise,  having  regard  to  the 
language  of  s.  4  of  the  Public  Health  Act, 
1875.  Tney  connect  with  the  pipe  in  question. 
It  is  said  that  while  that  pipe  would  have 
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been  a  sewer,  if  it  had  simply  taken  away 
the  drainage  of  these  six  nouses,  it  is  a 
single  private  drain  although  it  receives  the 
drainage  of  the  three  sewers,  because  it 
takes  in  the  drainage  of  the  houses  Nos.  2 
to  16,  not  owned  by  the  owner  of  houses 
18  to  28,  through  a  lAjie  which  is  in  itself 
a  sewer.  If  that  pipe  in  question  is  to  be 
held  to  be  a  single  private  drain  because  of 
its  receiving  the  drainage  from  the  sewer, 
that  fact  is  such  a  strong  illustration  of  the 
absurdity  of  such  a  decision  that  I  prefer, 
if  I  am  not  bound— (if  I  thought  I  were 
bound  I  should  loyally  follow  the  pre- 
vious decisions) — by  the  iudgment  of  the 
Court  of  Appeal  to  deciae  in  accordance 
with  what  I  tnink  is  common  sense,  that  the 
pipe  in  question  has  not  lost  its  character 
of  a  sewer  because  it  has  received  the 
drainage  of  the  upper  eight  houses.  Now, 
with  regard  to  the  case  of  Jackson  v. 
Wimbledon  Urban  District  Council^  supt'o^ 
I  entirely  agree  with  what  Mr.  Macniorran 
has  said,  and,  although  I  have  not  lost  sight 
of  Mr.  Danckwerts  contention,  I  think 
there  is  really  no  dispute.  In  Jackson's 
Case,  supra,  that  which  we  thought  was  a 
sewer  communicated  with  what  was 
admitted  to  be  a  private  drain.  It  does  not 
matter  for  this  purpose  whether  that 
admission  was  wrong  or  right.  It  was 
accei)ted  as  the  basis  of  the  judgment  here, 
and  in  the  court  above,  that  the  pipe  into 
which  the  sewer  ran— the  piece  B  to  A  on 
the  plan  in  Jackson's  Case,  supra  (see  L.  E.) 
— was  a  single  private  drain.  It  was  strenu  • 
ously  contended  by  Mr.  Macniorran  that 
because  it  was  a  single  private  drain,  the 
pipe  that  ran  into  it  from  C  to  B  must  also 
be  a  single  private  drain.  That  contention, 
which  has  a  good  deal  of  common  sense  in 
it,  would  have  been  a  perfectly  good  conten- 
tion if  we  were  starting  entirely  anew 
without  other  legislation  ;  but  it  was  incon- 
sistent with  the  interpretation  of  the 
Public  Health  Act  of  1875.  We  held  that 
this  pipe  which  communicated  from  C  to  B 
draining  a  number  of  houses  did  not  cease 
to  be  a  sewer  because  it  ran  into  a  private 
drain,  and  that  decision  -i^as  upheld  by  the 
Court  of  Appeal.  Mr.  Macnion^an,  there- 
fore, not  unnaturally  contends  in  this  case 
that  the  fact  that  there  is  a  sewer  running 
into  the  lower  part  of  the  pipe  in  question, 
is  not  sufficient  to  prevent  it  being  a  single 
private  drain ;  and  I  agree  with  him  that  so 
tar  as  the  decision  in  that  case  goes,  that  is 
not  alone  sufficient.  But  the  decisions  of  our 
court  and  the  Court  of  Appeal  in  Jackson  v. 
Wimbledon  Urban  District  Council,  supra, 
528 
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are  only  that  that  which  was  admitted  to  be 
a  sewer  did  not  cease  to  be  a  sewer,  because 
it  ran  into  a  single  private  drain.  The 
decision  in  that  case  does  not  bear  directly 
or,  I  think,  indirectly  on  the  facts  in  this 
case.  But  then  it  is  said  thei-c  are  two 
cases,  Bradford  v.  Eastbourne  Corporation, 
supra,  and  Thompson  v.  Eccles  Corporation, 
supra,  which  are  binding  upon  this  court. 
I  always  endeavour  to  follow  the  CJourt  of 
Appeal  to  the  full.  If  I  think  a  view  is 
even  impliedly  involved  in  their  decision,  I 
feel  it  is  my  duty  to  take  it.  It  is  said  that 
these  cases  decide  that  a  pipe  such  as  that 
in  Question  here  is  a  single  private  drain.  If 
I  thought  that  was  so  I  phould  have,  of 
course,  to  follow  those  decisions  whatever 
might  have  been  my  own  view  as  to  how 
far  my  decision  was  in  accordance  •  with 
reason,  but  I  think  ihsXy^r.Danckwei'ts  has 

Sointed  out  a  substantial  distinction,  and  a 
istinction  which,  to  my  mind,  makes  the 
decision  in  Bradford  v.  Eastbourne  Cor- 
poration, supra,  really  in  accordance  either 
with  what  one  may  call  the  common  sense 
or  the  right  view  of  this  legislation.  It  is 
not  stated  in  the  Bradford  Case,  supra, 
which  was  the  earliest  case,  whether  each  of 
the  six  houses  drained  by  a  separate  drain 
into  that  which  was  held  to  be  a  single 
private  drain.  I  have  a  strong  impression 
that  that  must  have  been  so.  I  think  the 
language  of  Wills,  J.,  would  have  been 
different  if  there  had  been  a  sewer  in  be- 
tween the  houses  and  the  single  private 
drain.  Again,  in  Thompson's  Ca^,  supra, 
it  does  not  appear,  whether  the  houses 
drained  singly,  or  in  pairs,  or  in  groups  into 
the  single  private  drain,  and  all  the  guid- 
ance we  have  got  from  the  Master  of  the 
RoLLs's  judgment,  who  always  gives  us  as 
much  assistance  as  any  judge  can,  is,  that 
he  thinks  that  case  is  within  the  case 
of  Bradford  v.  Eastbourne  Corjyoration, 
supra,  and  that  he  cannot  give  any  better 
reasons  than  were  given  by  Lord  Kussell 
OF  KiLLOWEN  and  Wilm,  J.,  in  the  Brad- 
ford Case,  supra.  1  think  it  is  probable, 
though  a^ain  the  report  unfortunately  does 
not  state  it,  that  eacn  house,  in  Thompson's 
Case,  supra,  did  drain  by  a  separate  drain 
into  the  pipe  there  in  question.  I  say  so, 
because  I  tnink,  as  Lawrance,  J.,  pointed 
out,  it  is  spoken  of  as  a  pipe  running  under 
the  cellars,  or  a  drain  running  under  the 
cellars  of  the  houses,  and  I  think  from  its 
position  in  all  probability  each  house  must 
have  been  drained  by  a  separate  drain,  and 
it  is  not  like  a  dram  at  the  back  of  the 
houses  which  may  be  connected  by  a  pipe    p 
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draining  seyeraJ  housea.  If  that  be  so,  there 
is  this  distinction,  ^vhich,  for  the  purposes 
of  this  case,  enables  me  to  say  that  neither 
Bradford's  Case,  supra,  nor  Thompson* s 
Com,  supra,  is  an  authority  against  the 
view  that  I  ani  now  t«iking,  because  in  this 
case  the  system  was  that  sewers  were 
connected  with  pairs  of  houses,  Nos.  2  to 
28,  and  those  houses  were  drained  by 
njeans  of  sewers  communicating  with  the 
pipe  in  question ;  and  it  seems  to  me  that 
when  sewers  communicate  with  a  pipe,  or, 
in  other  words,  when  a  pipe  receives  the 
drainage  of  several  sewera,  it  does  require 
some  good  reason  or  legal  ground  to  make 
the  court  hold  that  the  pipe  which  the 
sewers  enter  is  not  also  a  sewer.  Therefore 
it  seems  to  me  that  there  is  no  decision 
which  says  that  that  which  would  be  jmnia 
Jfacie  a  sewer  ceases  to  be  a  sewer,  because 
it  receives  the  drainage  of  another  sewer. 
I  have  already  said,  and  I  am  afraid  I  shall 
have  to  repeat,  when  these  cases  come  up  to 
be  considered,  that  there  is  no  judgment 
which  anybody  can  give  that  would  be 
satisfactory,  or  could  oe  sure  to  reconcile 
the  various  views,  but  for  the  rea.son  I  have 
given  I  think  it  is  in  accordance  with  com- 
mon sense  to  hold  that  the  alleged  single 
private  drain  throughout  its  lower  or 
throughout  its  whole  length  is  a  sewer, 
and  I  do  not  consider  any  of  the  de- 
cisions which  have  been  cited  require  me 
to  hold  otherwise.  With  regard  to  the 
second  point  I  can  see  no  reason  why  a 
local  authority  taking  action  under  s.  41 
should  not  act  upon  the  representation 
made  to  them  by  their  own  local  ins])ector. 
I  therefore  think  that  this  appeal  must  be 
dismissed. 

Lawrance,  J. — I  am  entirely  of  the  same 
opinion.  I  only  desire  to  say  this,  that  so 
far  a3  I  am  concerned  I  have  found  it  abso- 
lutely impossible  to  reconcile  the  different 
judgments  to  which  our  attention  has  been 
called,  and  I  am  very  glad  that  my  lord  has 
found  out  some  way  of  dealing  with  this 
matter  which,  to  my  mind,  is  more  con- 
sonant with  common  sense,  and  also,  as  Mr. 
Danckwerts  has  said,  to  natural  justice.  It 
seems  to  me,  therefore,  that  this  appeal 
must  be  dismissed. 
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Ridley,  J.— I  agree. 


Appeal  dismissed. 


Solicitors  for  the  council ;  Croft  and 
Mortimer. 

Solicitors  for  the  owner :  Miles  and 
Hair. 


August  11,  1905. 
Rex  v.  John  Lord. 

Criminal  law— Larceny  Act,  1901  (I  Edw.7, 
c.  10)— Debts  collected  on  commission 
—Failure  to  account  or  pay  over  sums 
received. 

T/ie  defendant  was  employed  hy  the  pro- 
secutors to  collect  debts  due  to  them 
from  customers.  His  duty  was  to  col- 
lect the  money  and  f)ay  it  over  to  the 
prosecutors,  less  Jive  j)er  cent,  for  his  oum 
remunei'ation.  He  collected  various 
sums,  but  did  not  jxiy  them  over  or 
account  for  the  same  to  the  jrrosecutors, 
but  fraudulently  converted  them  to  his 
o7vn  use. 

Held,  thfit  the  defendant  was  pr&fyefi'ly  con- 
victed under  t/ie  Larceny  Act,  1901 
(1  JCdw,  7,  c  10),  s.  1  (1)  {b).  Rex  v. 
Hotine  (1904),  G4  J.  P.  143,  considered. 

Case  stated  for  the  opinion  of  the  Court 
of  Crown  Cases  Reserved. 

John  Lord  wiis  indicted  and  on  the 
19th  inst.  tried  before  me  at  the  assizes  at 
Manchester  for  offences  under  the  Larceny 
Act,  1901  (1  Edw.  7,  c.  10,  s.  1).  The 
indictment  consisted  of  thirteen  counts,  in 
nine  of  which  it  charged  the  said  John 
Lord  for  that  he,  having  received  for  and 
on  account  of  Walter  Ellis  sums  of  money 
(five  shillings  in  each  case)  from  one  Mary 
Reynolds,  unlawfully  did  fraudulently  con- 
vert the  said  moneys  to  his  own  use  and 
benefit.  In  the  four  remaining  counts  the 
prisoner  was  charged  for  that  he,  having 
received  for  and  on  account  of  Anne  Maria 
Wade  sums  of  money— two  shillings  and 
sixpence  in  each  case— from  Mona  Ashton, 
unlawfully  and  fraudulently  convert  the 
said  moneys  to  his  own  use  and  benefit. 

The  evidence  showed  that  the  accused 
person  was  employed  by  Walter  Ellis,  and 
also  by  Anne  Maria  Wade,  to  collect  debts 
due  to  them  from  their  respective  cus- 
tomers. Mary  Reynolds  was  the  house- 
keeper of  one  Gunnoph,  who  was  a  customer 
who  owed  money  to  Walter  Ellis,  and 
Mona  Ashton  was  a  customer  who  owed 
money  to  Anne  Maria  Wade,  and  the 
prisoner  did  in  fact  at  different  dates  in 
1904    collect    from    those   debtors   (Mary       t 
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Reynolds  paying  for  her  master,  Qiinnoph), 
as  instalments  of  the  debts  due  from  them 
respectively,  the  sums  stated  in  the  several 
counts  of  the  indictment. 

The  terms  of  the  employment  in  regard 
to  Ellis  were  (in  substance),  as  statedf  by 
Ellis,  that  the  prisoner  should  collect  for 
him  the  debts  of  customers  set  forth  in  a 
list,  which  included  Gunnoph;  that  he 
should  account  to  Ellis  for  the  moneys  at 
the  end  of  each  week  after  receiving  it 
from  the  customers  on  five  per  cent,  terms  ; 
that  is  to  say,  deducting  that  percentage 
for  his  own  remuneration  when  paying  over 
at  the  week-end  the  amount  received  from 
the  customers.  The  terms  arranged  by  the 
prisoner  with  Anne  Maria  Wade  were  that 
he  should  pay  over  to  her  the  amount  that 
he  received  from  the  customers  as  he 
received  it,  less  the  same  five  per  cent,  com- 
mission. 

The  prisoner  did  not  pay  over  or  even 
account  in  any  way  to  either  of  his  em- 

gloyers  for  any  part  of  the  moneys  which 
e  received  from  their  said  respective  cus- 
tomers, and  which  are  correctly  stated  in 
the  thirteen  counts  of  the  indictment,  but 
appropriated  and  used  these  sums  for  pur- 
poses of  his  own.  He  never  made  any 
payment  at  all  to  either  employer  in  respect 
of  these  customers.  There  was  evidence  of 
his  acting  fraudulently  and  dishonestly,  for 
he  not  only  concealed  from  his  employers 
the  receipt  of  any  of  the  moneys  which  he 
received,  but  also  made  false  statements  to 
them  of  his  having  taken,  or  being  about  to 
take,  county  court  proceedings  in  order  to 
recover  from  the  customers. 

Proceedings  had  been  taken  against  the 
prisoner  in  respect  of  these  matters  in  1904, 
when  they  occurred, -but  he  had  absconded 
after  a  remand,  and  was  found  in  Man- 
chester in  the  present  year,  and  arrested 
and  brought  to  trial  on  the  present  in- 
dictment. 

Mr.  Rycroft,  the  prisoner's  counsel,  called 
no  evidence  on  his  behalf,  but  strongly  con- 
tended that  the  relation  between  the  prisoner 
and  his  employers  respectively  was  that  of 
debtor  and  creditor,  and  contended  that 
inasmuch  as  he  might  have  performed  his 
duty  by  paying  over  to  his  employers  not 
the  identical  moneys  received,  but  sums  of 
money  equivalent  to  that  which  he  received, 
less  tne  commission,  he  had  done  that  which 
although  dishonest,  did  not  constitute  an 
offence  within  the  statute  as  charged  in  the 
indictment.  He  referred  tf>  the  ruling  of 
the  Common  Sergeant  given  after  consulta- 
tion with  Phillimobe,  J.,  at  the  Central 
Criminal  Court  in  the  case  of  The  King  v. 

530 


69  J.  P.  467. 

Hotine  (1904),  reported  in  68  J.  P.  143.  I 
held  that  there  the  case  referred  to  was  not 
in  point,  and  that  there  was  evidence  for 
the  jury  of  the  commission  of  the  mis- 
demeanors with  which  the  prisoner  was 
charge^],  and  after  the  learned  counsel  on 
both  sides  had  addressed  the  jury,  I  summed 
up  to  the  jury,  directing  them  that  if  they 
found  in  respect  of  all  or  any  of  the  sums 
mentioned  m  the  various  counts  of  the 
indictment,  or,  as  it  was  a  term  of  the  con- 
tract with  both  employers  that  the  prisoner 
might  deduct  five  per  cent,  in  respect  of  any 
portion  of  those  moneys  that  the  prisoner 
received  them  for  and  on  account  of  his  em- 
ployer and  fraudulently  converted  them  to 
nis  own  use  and  benefit,  they  misht  properly 
find  him  guilty  in  reference  to  all  or  any  of 
the  counts,  as  the  case  might  be. 

The  jury  found  the  prisoner  guilty  on 
every  one  of  the  counts.  The  counsel  for 
the  prisoner  asked  me  to  reserve  for  the 
Court  of  Crown  Cases  Reserved  the  point 
which  he  had  raised,  and  which  I  have  set 
forth  above,  and  I  thought  it  right  to  do  so, 
and  1  postponed  sentence. 

The  prisoner  is  committed  to  prison  pend- 
ing the  opinion  of  the  court  upon  this  case 
with  a  direction  that  he  should  be  ad- 
mitted to  bail,  if  he  can  find  the  bail 
which  I  judged  in  the  circumstances  to  be 
necessary. 

The  Question  for  the  opinion  of  the  court 
is,  whether  upon  the  eviaence  the  prisoner 
could  be  properly  convicted  unaer  any 
count  of  the  indictment  of  the  offence  with 
which  he  stood  charged. 

W.  R.  Kennedy. 

27th  July,  1905. 

No  counsel  appeared  on  behalf  of  the 
defendant. 

Arthur  Gill  (for  the  prosecution).— In 
i?gx  v.  Hotine^  supra,  the  indictment  was 
framed  under  sub-s.  (1)  (a),  and  the  relation- 
ship of  principal  and  agent  did  not  exist,  in 
the  present  case  it  does,  and  the  indictment 
is  under  sub-s.  (1)  (b).  The  Larceny  Act, 
1901.  covers  all  cases  included  under  the 
old  Act,  and  extends  the  old  Act,  and  even 
under  the  old  Act  a  person  was  not  bound 
to  hand  over  the  identical  coins  he  had 
received.  [He  referred  to  Ee  Bellencontre, 
[1891]  2  Q.  B.  122  ;  55  J.  P.  694  ;  and  also 
to  jB.  v.  Tatlock  (1876),  2  Q.  B.  D.,  at  p. 
164  ;  41  J.  P.  101  .J    [He  was  stopped.] 

Alverstoi^,  L.C.J.  —  We  have  no 
doubt  that  the  conviction  was  rigbt.    The  t 
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Rex  V,  John  Lord. 

indictment  was  framed  under  sub-s.  (b)  of 
s.  1  (1)  of  the  Larceny  Act,  1901 :  "Whoso- 
ever having  either  solely  or  jointly  with  any 
other  person  received  any  property  for  or 
on  account  of  any  other  person  fraudulently 
converts  to  his  own  use  or  benefit  ...  the 
property  or  any  part  thereof  .  .  .  shall  be 
guilty  of  a  misctemeanor."  It  cannot  be 
contended  that  money  is  not  property.  It 
was  contended  for  the  prisoner  that,  on  the 
analogy  of  Rex  v.  Hotine,  supra,  he  was  not 
guilty  of  an  offence  within  this  statute,  but 
that  he  only  became  the  debtor  of  the 
prosecutors  for  the  money  he  had  collected. 
In  my  opinion  that  proposition  cannot  be 
maintained.  Without  expressing  any  opinion 
on  Bex  v.  Hotine,  supra,  it  seems  to  me 
that  in  that  case  the  defendant  was  entitled 
for  the  time  being  to  use  the  money.  In 
this  case  all  that  appears  is  that  the 
prisoner  was  employed  to  collect  money  for 
the  prosecutors  upon  commission.  The 
present  case  is  clearly  distinguishable  from 
Jtex  V.  Hotiney  supra,  and  the  ruling  of 


69  J.  P.  467. 

Kennedy,   J.,    was   quite  right,  and  the 
conviction  must  be  affirmed. 


Ridley,  J.- 
to  add. 


-I  agree,  and  I  have  nothing 


BioHAM,  J.  —I  agree. 

Darling,  J.— I  agree.  In  Rex  v.  Hotine, 
supra,  Mr.  Mathews  asked  the  Common 
Sergeant  to  reserve  a  case,  but  he  did  not 
do  so  as,  after  consulting  with  Phillimore, 
J.,  he  held  that  the  defendant  could  not  be 
convicted  on  the  counts  in  question,  but  the 
question  may  have  to  be  considered  again 
some  day. 

Bray,  J.— I  agree. 

Conviction  affirmed. 

Solicitors  for  the  prosecution :  Austin  and 
Austin,  for  Thomas  Hudson,  Manchester. 
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c.  96),  ss.  75,  76,  100). 
69  J.  P.  376.  Central  Criminal  Court 

October  17, 1905.    Rex  v.  BrockwelL..    420 

Criminal  Law— 28.  Falsification  of 
Accounts  Act,  1875  (38  k  39  Vict 
c.  24)  — Indictment—  Make  and 
concur  in  making  a  false  entry- 
No  allegation  that  the  account 
belonged  to  or  was  in  the  dos- 
session  of  the  employer  or  nad 
been  received  by  the  defendant 
for  or  on  behalf  of  his  employer. 
69  J.  P.  400.     Lancaster  Quarter 

Sessions.    October  19,  1905.    Rex  v. 

FaXin       443 

69  J.  P.  423.    Crown  Cases  Reserved. 

November  9,  1905         486 

Criminal  Law— 29.  Reward  to  person 

active  in  apprehension  of  offender 

—7  Geo.  4,  c.  64,  8.  28— Cutting. 

69  J.  P.  424.  Central  Criminal  CJourt. 

November  14, 1905.    Rex  v.  Piatt  and 

Sines        489 

Criminal  Law— 30.  Receiving  goods 
stolen  by  a  wife  from  her  husband 
—  Common  law  misdemeanor  — 
Duty  of  solicitor  to  instruct  counsel 
to  appear  for  prisoner  before 
Court  for  Crown  Cases  Reserved 
—Poor  Prisoners  Defence  Act, 
1903  (3  Edw.  7,  c.  38). 

69  J.  P.  440.  Central  (criminal  Court. 
November  14,  1905.  Rex  v.  William 
Payne      ^1 

Criminal  Law— 31.  Criminal  informa- 
tion   for   libel— When  granted— 
Criticism    on  magistrates   deter- 
mining  rate     for    compensation 
fund  under  Licensing  Act,  1904 
(4  Edw.  7,  c.  23). 
69  J.  P.  450.    King's  Bench  Division. 
August  9,  1905.    Rex  v.  Russell  and 
Another  ;  Ex  parte  Morris  and  Others    511 

Criminal  Law — 32.  Interpretation  of 
statutes  —  Malicious  Injuries  to 
Property  Act,  1861  (24  k  25  Vict, 
c.  97),  s.  32— Salmon  Fishery  Act, 
1873  (36  k  37  Vict  c.  71),  s.  13. 

69  J.  P.  455.    Crown  Cases  Reserved. 
'    October  24,  1905.    Rex  v.  Vasey  and 

.    Lolly        C^r\ 

Digitized  by  vrrij 


le 


INDEX. 


PAGE 

Oriminal  Law— 33.  Larceny  Act,  1901 
(1  Edw.  7,  c.  10)— Debts  collected 
oncommifsion — Failure  to  account 
or  pay  over  sums  received. 

69  J.  P.  467.  Crown  Cases  Reserved. 
August  11,  1905.    Rex  v.  John  Lord...    529 

Cruelty  to  Animals— Domestic  animal 
brought  into  proximity  of  tamed 
wild  animal — Suspicious  conduct 
of  wild  animal— Cruelly  causing 
an  animal  to  be  ill-treated — 
Evidence  of  viens  rea — Cruelty  to 
Animals  Act,  1849  (12  <fe  13  Vict, 
c.  92),  8.  2. 
69  J.  P.  421.    King's  Bench  Division. 

August  8,  1905.     Thielbar  v.  Graigen    483 

Drain  or  Sewer.  See  Public  Health, 
2,  6,  7,  10. 

Ecclesiastical  Law.  See  Criminal 
Law,  19. 

Electric  Lighting  Olaoses  Act,  1899. 
See  Summary  Jurisdiction,  2. 

Embezzlement.  See  Criminal  Lav^, 
13. 

Evidence.  See  Criminal  Law,  2,  3, 
7,  11,  13,  16,  19. 

Excise.    See  Inland  Revenue. 

Factory  Acts— Underground  bake- 
house —  Expenses  of  structural 
alterations — Order  of  apportion- 
ment— Work  done  by  landlord- 
Covenant  by  tenant -^"Lnposi- 
tions  imposed  "  —  J  urisdiction-  - 
Factory  and  Workshop  Act,  1901 
(1  Edw.  7,  c.  22),  s.  101. 

69J.  P.  119.  King's  Bench  Division. 
March  18,  20,  1905.  Sttickey  and 
Others  V.  Hooke 117 

Factory  Acts.  See  Landlord  and 
Tenant. 

False  Pretences.  See  Criminal  Law, 

7. 
Falsification     of    Accounts.      See 

CRIMIN.VL  Law,  4,  20,  28. 

Hackney  Carriage.  See  Light  Rail- 
way. 

Highway— 1.  Ad^joiningditch-^Hedge 
—Presumption  of  ownership. 
69  J.  P.  66.     Chancery    Division. 
January    18,    19,    1905.      Sinicox   v. 
Yardley  Rural  Dutrict  Council      ...      5.3 


PAGE 

Highway  — 2.  Diversion  —  Notices 
affixed  at  the  ends  of  highway- 
Time  to  be  so  affixed  — "  Four 
successive  weeks" — Certificate  of 
justices  —  Consent  of  owner  not 
appearing  in— Refusal  of  justices 
to  certify— Subsequent  application 
to  and  grant  by  other  justices- 
Highway  Act,  1835  (5  &  6  Will.  4, 
c.  50),  ss.  84,  85. 

69  J.  P.  69.  Court  of  Appeal.  De- 
cember 2,  3,  1904.     Rex  v.  Kent  J  J....      57 

Highways— 3.  Extraordinary  traffic- 
Action  against  public  authority  in 
respect  of  damage  done  by  inde- 
pendent contractor — Limitation- 
Highways  and  Locomotives 
(Amendment)  Act,  1878  (41  & 
42  Vict.  c.  77),  s.  23— Locomotives 
Act,  1898  (61  &  62  Vict.  c.  29), 
s.  12— Public  Authorities  Protec- 
tion Act,  1893  (56  &  57  Vict.  c.  61), 
s.  1. 

69  J.  P.  125.  Court  of  Appeal.  Feb- 
ruary 9,  10.  1905.  Kent  Comity 
C(mncil  v.  Mayor^  etc.  of  Folkestone.,.     128 

Highway  —  4.  Diversion  —  Appeal 
a^inst  certificate  of  justices  — 
Findings  of  jury— Way  more  com- 
modious—Appellants aggrieved- 
Effect  of  findings— Highway  Act, 
18.35  (5  k  6  Will.  4,  c.  50),  ss.  88, 
89. 

69  J.  P.  304.  York  Quarter  Sessions. 
July  13,  1905.  Walket'  and  Others  v. 
Y&rk  Corjwratian        357 

Highway.    See  Motor  Car  Acts. 

Husband  and  Wife  —  1.  {Summary 
Jurisdiction  (Married  Women) 
Act,  1895  (58  &  59  Vict.)  c.  39— 
Appeal— Notes  of  proceedings  in 
court  below  —  Duties  of  majgis- 
trates'  and  justices'  clerks— Kight 
of  either  party  to  a  copy  of  clerk's 
notes  on  application  —  Method 
adopted  for  compelling  clerk  to 
supply  copy  of  his  notes. 

69  J.  P.  82.  Probate,  Divorce  and 
Admiralty  Division.  February  7, 1905. 
Barker  y.  Barker         83 

69  J.  P.  192.  Probate,  Divorce  and 
Admiralty  Division.  April  4,  1906. 
Further  considered       C^'r^^^Ar^ 
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Husband  and  Wife  —  2.  Snminary 
Jurisdiction  (Married  Women) 
Act,  1895 — Parties  living  separate 
under  a  verbal  agreement—  Hus- 
band making  an  allowance  there- 
under to  the  wife  —  Connubial 
relations  continuing  during  sepa- 
ration —  Husband  8  refusal  to 
continue  allowance  on  ground  of 
alleged  misconduct  of  wife — Deser- 
tion. 

69  J.   P.   344.      Probate    Division. 
August  9, 1905.    Edwards  v.  Edwards    395 

Husband  and  Wife.  See  Criminal 
Law,  24. 


Inland  Revenue— Dealing  in  plate- 
Excise  licence— Coupon  competi- 
tion instituted  by  tea  merchants — 
Watches  presented  to  persons 
producing  cou|)ons  showing  large 
purchases  of  tea— Inland  Revenue 
Act,  1867  (30  k  31  Vict.  c.  90), 
ss.  1,  3. 

69  J.  P.  137.  King's  Bench  Division. 
Jan uary  31,1 905.  Scott  <t  Co.  L im ited 
(appellants)  v.  William  Soloitujn  (re- 
spondent)  


Landlord  and  Tenant-;-*'  Outgoings '' 
— Exi^nse  of  providing  means  of 
escape  from  fire—  Suit  yi\yon  cove- 
nant brought  in  High  Court  — 
Remedv  in  county  court— Factory 
and  Workshop  Act,  1891  (54  & 
55  Vict.  c.  75),  8.  7  (2). 

69  J.  P.  117.  Court  of  Appeal.  Janu- 
ary 30,  1905.  Homer  v.  Franklin 
and  Another       


Landlord  and  Tenant. 

Acts. 


See  Factoey 


Larceny.    See  Criminal  Law,  9, 12, 
21,  25,  27,  33. 

LibeL    See  Criminal  Law,  31. 
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Licensing  Acts — 1.  Transfer  of  licence 
on  condition  no  liquor  sold  on  the 
premises— Subsequent  application 
lor  transfer  of  licence  —  Inn 
"theretofore  kept"— Jurisdiction 
of  justices— Alehouse  Act,  1828 
(9  Geo.  4,  c.  61),  ss.  4,  14.  j 

69J.P.111.    King's  Bench  Division. 
February  1, 1905.    Wils(my,CreweJJ,    103  I 
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Licensing  Acts— 2.  Application  for 
spirit  dealer^s  additional  licence — 
24  &  25  Vict.  c.  21,  s.  2— Applicant 
not  taken  out  dealer's  licence — 
Power  of  adjournment 

69  J.  P.  152.  Middlesex  Quarter 
Sessions.    April  15,  1905.    Re  Byford    164 

Licensing  Acts— 3.  Application  for 
new  licence— Hearing  of  applica- 
tion adjourned— Right  of  person 
to  appear  in  opi)osition  for  the 
first  time  at  the  adjourned  meet- 
ing. 

69  J.  P.  177.  Court  of  Api)eal. 
March  20,  1905.  Ex  2>arte  Fearn  ami 
Boucher     180 

LicensingActs— 4.  Condition  attached 
to  renewal  —  Jurisdiction  of 
justices  —  Refusal  of  renewal  — 
Mandamus  — Appeal — Wine  and 
Beerhouse  Act,  1869  (32  «k  33  Vict, 
c.  27},  s.  8— Licensing  Act,  1904 
(4  Fxiw.  7,  c.  23),  s.  9  (2). 

69  J.  P.  184.  King's  Bench  Division. 
March  24,  1905.  kex  v  Grimwade 
and  Other  J  J,  ;  Ex  jMirte  (Jatchpole  dc 
Co.  and  Stowe 189 

Licensing  Acts— 5.  Renewal  of  on- 
licence— Power  of  licensing  com- 
mittee to  require  refisonable 
undertaking  as  condition  of 
renewal  —  Conditions  endorsed 
on  licence  —  Refusal  to  deliver 
licence  till  undertaking  given — 
Mandamus— JjicenHing  Act,  1904 
(4  Edw.  7,  c.  23),  ss.  1,  9. 

69  J.  P.  184.  King's  Bench  Division. 
March  24,  1905.  Hex  v.  Bodds  and 
Others;  Ex  parte  Roberts  and  Walker 
<kS(m      189 

69  J.  P.  210.  Court  of  Appeal. 
March  29,  30 ;  April  4,  1905.  Same 
Case         222 

Licensing  Acts—  6.  Order  of  local 
authority  giving  an  exemption 
from  closing  in  resi>ect  of  certain 
trades  —  Certiorari  —  Licensing 
Act,  1872  (35  &  36  Vict.  c.  94), 
s.  26— Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  8.  32. 

69  J.  P.  236.  King's  Bench  Division. 
April  11,  1905.  Rex  v.  Johnson  and 
other  */ J,  ...        ...        ...        •.. 
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Licdnsing  Acts— 7.  Sale  dunng  pro- 
hibited hours— Intoxicating  liquor 
bought  and  paid  for  during  legal 
hours  —  Agreement  to  deliver 
during  pronibited  hours  —  No 
appropriation  of  goods  at  time  of 
sale— Licensing  Act,  1874  (37  & 
38  Vict.  c.  49),  8.  9. 

69  J.  P.  269.    King's  Bench  Division. 
April  14,  1905     NMett  y.Hojykinson     317 


PAOE 


Licensing  Acts  — 8.  Selling  intoxi- 
cating liquor  without  a  ficence — 
Amilication  pending  for  transfer — 
Onence  of  trifling  nature—Juris- 
diction of  justices  —  Summary 
Jurisdiction  Act,  1879(42  &  43  Vict, 
c.  49),  s.  16. 

69  J.  P.  281.  King's  Bench  Division. 
April  17,  1905.  Bai^nard  v.  Barton 
and  Others         339 


Licensing  Acts-  9.  Existing  on- 
licence— Application  for  removal 
of— Power  or  duty  of  justices  to 
impose  conditions  as  to  money 
payment  —  Monopoly  value  — 
Licensing  Act,  1872  (35  &  36  Vict, 
c.  94),  8.  50— Licensing  Act,  1874 

gl    k    38  Vict.    c.   49),  s.    22— 
censing  Act,  1904  (4  Edw.  7, 
c.  23),  8.  4  (2). 

69  J.  P.  300.  King's  Bench  Division. 
May  17, 1905.  Eex  v.  Drinkwater  and 
Others^  Coventry  JJ;  Ex  parte 
Wincott 349 


LicensingActs— 10.  Licensing  Justices 
Renewal — Proceedings  on  ques- 
tion of  reference  and  report  to 
quarter  sessions  —  Notice  to 
licensee— Evidence — Evidence  of 
differentiation  between  house  and 
house— Licensing  Act,  1872  (35  <k 
36  Vict.  c.  94),  s.  42— Licensing 
Act,  1874  (37  &  38  Vict.  c.  49), 
s.  26  —  Licensing  Act,  1904  (4 
Edw.  7,  c.  23),  8.  1  (2). 

69  J.  P.  308.  King's  Bench  Division. 
May  16,  22,  1905.  5.  v.  Tolhurst  and 
Others^  Licensing  JJ.;  /?.  v.  Surrey 
J  J, ;  R,  V.  Minns  and  Others,  Licens- 
incf  JJ. ;  R,  v.  Cox  and  Others, 
LwermngJJ. ;  R,  v.  Britt  and  Others, 
Licensing  J  J,     ...    364 


Licensmg  Acts— 1 1.  Sale  of  intoxi- 
cating liquor  to  children —  Bar- 
maid knowingly  selling  to  child — 
!  Express   order  not    to   do   so — 

Licence  holder  absent  from  bar 
\  but  within  call — No  delegation  of 

!  authority  —  "  Knowingly   allows 

'  any  person  to  sell " — Intoxicating 

Liquors  (Sale  to  Children)  Act, 
1901  (1  Edw.  7,  c.  27),  s.  2. 

69  J.  P.  354.  King's  Bench  Division. 
March  24, 1 905.  McKenna  v.  Harding 
and  Another       402 


Licensing  Acts  — 12.  Sale  of  intoxi- 
cating liquor  to  children— Bar- 
maid knowingly  selling  to  child — 
Express  order  not  to  do  so— 
Licence  holder  not  on  premises- 
Manager  placed  in  charge  — 
Manager  in  adjoining  bar  — No 
control  delegated  to  barmaid  — 
"  Knowingly  allows  any  person  to 
sell  "—Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901  (1  Edw.  7, 
c.  27),  8.  2. 

69  J.  P.  355.  King's  Bench  Division. 
April  5, 1905.  Allchom  v.  Hopkins 
and  Another  405 


Light  Eailway— Electric  ti-amway— 
"Hackney  carriage  "—"Omnibus  " 
— "Tramcar  " — Rails  laid  in  street 
—  Licence— Town  Police  Clauses 
Act,  1847  (10  &  11  Vict.  c.  89), 
s.  37— Town  Police  Clauses  Act, 
1889  (52  &  53  Vict.  c.  14),  ss.  3,  4 
—Light  Railways  Act,  1896  (59  & 
60  Vict.  c.  48). 

69  J.  P.  67.  King's  Bench  Division. 
December  a),  1904.  Yorkshire  (  Wool- 
len District)  Electric  Tramways, 
Limited  y.  Ellis 54 


Local  Goyemment— 1.  Byelaw— Pub- 
lication —  Proof  —  "Making  and 
existence  of  byelaw  " — Production 
of  written  copy  authenticated  by 
corporate  seal— Municipal  Corpo- 
rations Act,  1882  (45  &  46  Vict, 
c.  50),  ss.  23,  24  —  Costs  where 
respondent  to  case  does  not 
appear. 


69  J.  P.  161. 
February  1, 
Gregory  ... 


King's  Bench  Division. 
1905.      Robinson     v. 
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Local  Ooyemment— 2.  MetropoliR— 
CommenciDg  to  fonn  or  lay  out 
a  street  or  to  adapt  a  street  for 
carriage  traffic  without  leave  of 
the  county  council  —  London 
Building  Act,  1894  (57  &  58  Vict, 
c.  ccxiii!),  ss.  7,  8,  10,  200  (1)  (a). 

69  J.  P.  222.  King^s  Bench  Division. 
April  6,  1905.  London  County  Coun- 
cil V.  Heathman '..        ...    245 

LondoxL  See  Local  Government,  2. 
Metropolis.  Public  Health 
(London). 

London  Bmlding  Acts—l.  Party- wall 
— One  dangerous  structure  or  two 
—District  surveyor's  fees— London 
Building  Act,  1894  (57  «k  58  Vict, 
c.  ccxiii.),  s.  113,  and  Part  IL  of 
Schedule  IIL 

69  J.  P.  395.  King's  Bench  Division. 
August  3,  1905.  London  County 
Council  V.  SJidnman 434 

London  Building  Acts— 2.  Formation 
of  new  street  not  in  accordance 
with  conditions  of  sanction  by 
London  County  Council  —  Erec- 
tion of  building  "  upon  either  side 
of  such  roadway,  or  upon  a  site 
abutting  on  such  roadway"— 
London  Building  Act,  1894  (57  k 
58  Vict.  c.  ccxiii.),  s.  200  (1)  (a). 

69  J.  P.  401.  King's  Bench  Division. 
August  7, 1905.  LonOon  County  Coun- 
cil v.  Collins      .'.         ...     444 


London  Building  Acts— 3.  Formation 
and  laying  out  of  new  street — 
Adapting  a  way  for  carriage  traffic 
—Erecting  permanent  oak  fence 
-Laying  foundations  of  a  house 
lifty  yards  from  private  road — 
London  Building  Act,  1894  (57  & 
58  Vict.  c.  ccxiii.),  ss.  7,  8,  10. 

69  J.  P.  406.  King's  Bench  Division. 
August  8,  1905.  London  Covm,ty 
Cbun^cily.  King 


London  Building  Acts  — 4.  Shelter, 
hung  by  stay-rods,  and  secured  by 
bolts  to  wall,  beyond  general  lineof 
buildings  —  "  Structure  "  —  "  Pro- 
jection ^—London  Building  Act, 
1894  (57  &  58  Vict.  c.  ccxiii.),  ss.  22, 
73  (8),  164. 

69  J.  P.  409.  King's  Bench  Division. 
August  4,  1905.  London  County 
Council  V.  Schewzik      
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Lunacy— 1.  Asylum— Pauper  lunatics 
therein— Other  than  those  sent 
from  or  settled  in  place  within 
county  or  borough  to  which  asylum 
belongs  —  Expenses  of  —  Greater 
weekly  sum  fixed  by  visiting  com- 
mittee—Ltmacy  Act,  1890  (53  & 
54  Vict.  c.  5),  8.  283. 

69  J.  P.  102.  Court  of  Appeal. 
January  19,  20,  1905.  Fitch  v.  Ber- 
mondsej/  Guardians      98 

Lunacy— 2.  Pauper  lunatic— Expenses 
of  maintenance— Order  of  adjudi- 
cation of  settlement  —  Order  for 
payment  of  maintenance— Action 
to  recover  expenses  of  maintenance 
—Admission  of  evidence  as  to 
order  of  adjudication  being  bad 
and  as  to  acquisition  of  settlement 
since  such  order  —  Lunacy  Act, 
1890  (53  &  54  Vict.  c.  5),  ss.  287, 
289,  314. 

69  J.  P.  1 20.  King's  Bench  Division. 
January  18,  1905.  Vi^sitinff  Committee 
of  the  Suffolk  County  Lunatic  Asylumy, 
Uuardians  of  tlie  Poor  of  Hie  Notting- 
ha/ni  Union         119 

Lunacy.    See  Poor  Law,  6. 

I  Margarine.    See  Sale  of  Food  and 
'  Deugs,  7,  8. 


Master  and  Servant. 
Acts. 
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See  Truck 


Merchant    Shipping    Act,    1894— 

Claim  for  wages— Breach  of  con- 
tract—C^arrying  contraband. 

69  J.  P.  115.    Cardiff  Police  Court. 
March  15,  1905.    Connelly  v.  Sidery.,. 
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Metropolis  —  1.  Pa  vine  expenses  — 
New  street— Land  aqjoining  street 
— "Owner" — Land  subject  to  re- 
strictions imposed  by  special  Act — 
Burden  imposed  for  benefit  of  in- 
dividual —  Midland  Railway  Act, 
1900  (63  &  64  Vict.  c.  cxliii.), 
s.  18  (2) — Metropolis  Management 
Act,  1855  (18  &  19  Vict.  c.  120), 
ss.  105,  250— Metropolis  Manage- 
ment Amendment  Act,  1862  (25  & 
26  Vict.  c.  102),  s.  77. 

69  J.  P.  133.  Court  of  Appeal 
February  13,  1905.  Hampstead 
Borough  Council  v.  Midland  Rail, 
Co.  ^     139     T 
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Metropolis  —  2.  Paving  expenses  — 
Street  partly  in  one  borough  and 
partly  in  another. 

69  J.  P.  239.  North  London  Police 
Court.  October  28,  1904.  Shoreditch 
Borough  Council  v.  Wakeliam  ...     278 


Metropolis  —  3.  Motor  car  —  Sjieed 
limit  not  exceeding  ten  miles  an 
hour  in  the  parks— Jurisdiction  of 
Commissioners  of  Works — Statu- 
tory Rules  and  Orders,  1904  — 
Parks  Regulation  Act,  1872  (35  & 
36  Vict.  c.  15),  ss.  4,  9. 

69  J.  P.  341.  King's  Bench  Division. 
June  8,  1905.  Musgrave  v.  Ken- 
nison 
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Metropolis— 4.  Paving  of  new  street — 
One  street  running  into  but  not 
beyond  another  .street  —  "  Points 
of  intersection"  —  Metropolis 
Management  Amendment  Act, 
1862  (25  &  26  Vict.  c.  102),  s.  77. 

69  J.  P.  394.  King's  Bench  Division. 
August  2,  1905.  Bridgett  v.  Mayor^ 
etc.  of  Wandsworth      

Metropolis— 5.  London  government— 
Byelaw  of  London  County  Council 
—  Throwing  down  and  leaving 
waste  jiaper  and  shavings  in  street 
— Ultra  or  intra  vires, 

69  J,  P.  398.  King's  Bench  Division. 
August  4,  1905.     Batchelor  v.  Sturley 

Metropolis  —  6.  Paving  exj^enses  — 
New  street  —  Apportionment  of 
expenses  —  "  Land  bounding  or 
abutting  "—Declaratory  judgment 
— Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  105— 
Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict, 
c.  102),  8.  77. 

69  J.   P.   434.      Chancery  Division. 
June  7, 8 ;  July  17, 18 ;  August  11, 1905. 
Elston  V.  Mayor  and  Corjxjration  of 
Hampstead         

Metropolis.  6'ee  Local  Government, 
2.  London  Building  Acts. 
Public  Health  (London). 

Milk.  See  Sale  of  Food  and 
Drugs,  1,  2,  3,  4. 
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MotorCar  Acts— 1.  Motor  Cars  (Use 
and  Construction)  Order,  1904 — 
Conviction  —  Appeal  to  quarter 
sessions  —  Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36). 

69  J.  P.  200.  Devon  Quarter 
Sessions.  April  4,  1905.  Davey  v. 
Bennett 210 

Motor  Car  Acts  — 2.  Motor  Car- 
Reckless  driving — Motor  Car  Act, 
1903,  s.  1  (1). 

69  J.  P.  207.  King's  Bench  Division. 
April  6,  1905.     Trotightcm  v.  Manning    219 

Motor  Gar  Acts— 3.  Refusal  of  name 
and  address  of  driver  by  OAvner  of 
car  —  Conviction  —  Omission  of 
averment  that  driver  was  guilty 
of  an  offence  —  Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  1  (3)  — 
Motor  Cars  (Use  and  Construc- 
tion) Order,  1904,  Art.  IV.,  r.  6. 

69  J.  P.  219.  King's  Bench  Division. 
April  6,  1905.  Jiex  v.  Hankey  and 
Others,  Berks  JJ,  240 

Motor  Gar  Acts— 4.  Speed  exceeding 
twenty  miles  an  hour — Conviction 
— Appeal  where  fine  exceeds  20«. 
—Inclusion  of  costs  in  fine  — 
Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  s.  49— Motor 
Car  Act,  1903  (3  Edw.  7,  c.  36), 
s.  11  (2). 

69  J.  P.  288.  King's  Bench  Division. 
May  18,  1905.    Ex  parte  Novels         ...    343 

Motor  Gar  Acts— 5.  Conviction  of 
owner  for  failing  to  ^ve  name 
and  address  of  dnver — ^o  allega- 
tion in  information  or  conviction 
that  driver  had  committed  an 
offence  under  s.  1  of  the  Motor 
Car  Act,  1903  — Motor  Car  Act, 
1903  (3  Edw.  7,  c.  36),  s.  1  (3). 

69  J.  P.  383.  King's  Bench  Division. 
August  2,  1905.  R.  v.  CJiaTicellor  and 
oilwrJJ.;  Ex  parte  Uassell 421 

Motor  Oar  Acts— 6.  Driving  in  a 
manner  dangerous  to  the  public— 
Admissibility  of  evidence  as  to 
speed  — Motor  Car  Act,  1903 
(3  Edw.  7,  c.  36),  s.  1  (1). 

69  J.  P.  397.  King's  Bench  Division. 
August  3,  1905.  Ear  greaves  v. 
Baldmn      437 


Motor  Oar. 


See  MsTBOPOLis,  3. 
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Navy  —  "  Naval  service  "  —  "  Royal 
Naval  Reserve  "  —  Enlistment  — 
False  statement— Penalty— Naval 
Enlistment  Act,  1853  (16  &  17  Vict, 
c.  69),  8.  16— Naval  Volunteers 
Act,  1863  (16  <k  17  Vict.  c.  73), 
8.  17  —  Royal  Naval  Reserve 
(Volunteer)  Act,  1859  (22  <k  23  Vict, 
c.  40),  ss.  15,  16. 

69  J.  P.  77.  King's  Bench  Division. 
December  19,  1904.  Westthorpe  v. 
Powley     72 

Nuisance.  See  Public  Health,  7,  8. 
Public  (Health  London),  1. 

Poor  Law— 1.  Removal  of  pauper 
from  one  workhouse  to  another 
—  Refusal  of  pauper —"  Misbe- 
haviour "—Offence— Poor  Relief 
Act,  1815  (55  Geo.  3,  c.  137),  s.  5. 

69  J.  P.  145.  King's  Bench  Division. 
February  1,  1905.  Mile  End  Guar- 
dians y,  Sivis     151 

Poor  Law— 2.  Pauper— Wilful  refusal 
to  maintain  himself  —  Offer  of 
work  —  Conditions  —  Refusal  — 
Reasonableness  of  conditions  — 
Vagrancy  Act,  1824  (5  Geo.  4, 
c.  83),  s.  3. 

69  J.  P.  146.  King's  Bench  Division. 
February  1,  1905.  Guardians  of 
Poplar  union  y.  Martin        153 

Poor  Law— 3.  Status  of  irremova- 
bility —  Leaving  union  Avhere 
status  has  been  acquired — Con- 
tinuance of  chargeability — Break 
of  residence — Retention  of  status. 

69  J.  P.  232.    County   of    London 

guarter    Sessions.     April    10,    1905. 
uardians  of   West  Ham   Union  v. 
Guardians  of  Poplar  Union 264 

Poor  Law— 4.  Settlement  —  Pauper 
illegitimate  child— Residence  with 
parent  —  No  power  to  acquire 
settlement  in  its  own  right  during 
such  residence — Poor  Law  Amend- 
ment Act,  1834  (4  &  5  Will.  4.  c.  76), 
8.  7 — Divided  Parishes  ana  Poor 
Law  Amendment  Act,  1876  (39  k 
40  Vict.  c.  61),  ss.  34,  35. 

69  J.  P.  252.  Kin^s  Bench  Division. 
April  13,  1905.  Guardians  of  the 
Woolwich  Union  v.  Guardians  of  the 
Fulha/m  Union 

542 


Poor  Law  — 5.  Removal— Desertion 
of  wife— Evidence— Poor  Removal 
Act,  1861  (24  ik  25  Vict.  c.  55), 
s.  3 — Poor  Law  Amendment  Act, 
1866  (29  &  30  Vict.  c.  113),  s.  17. 

69  J.  P.  265.  King's  Bench  Division. 
April  12,  1905.  Southwark  Union  v. 
Citp  of  London  Union 
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Poor  Law  —  6.  Pauper  lunatic  — 
Expenses  of  maintenance  in 
asylum  —  Funds  of  lunatic  in 
Industrial  Society — Re-imburse- 
ment— Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict, 
c.  39),  ss.  29.  30  —  Poor  Law 
Amendment  Act,  1879  (42  & 
43  Vict.  c.  12),  s.  1 — Lunacy  Act, 
1890  (53  Vict.  c.  5),  ss.  132,  300. 

69  J.  P.  303.  Gloucester  County 
Court.  June  6,  1905.  Gloucestej- 
Union  v.  Gloucester  Go-operative  and 
Industrial  Society^  Limited 355 

Poor  Law— 7.  Settlement  by  residence 
— Constructive  residence  —  Resi- 
dence in  consecutive  years — Break 
in  term  of  residence — Compulsory 
absence  on  military  service — Ani- 
mus revertendi  —  Poor  Removal 
Act,  1846  (9  ik  10  Vict.  c.  66),  s.  1— 
Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876  (39  & 
40  Vict.  c.  61),  s.  34. 

69  J.  P.  413.  King's  Bench  Division. 
August  7, 8, 1905.  Maidstone  Union  v. 
Nev>ark  union 468 

Poor  Law  — 8.  Settlement  —  Renting 
and  payment  of  rates  and  taxes — 
Husband  of  pauper  passing  under 
assumed  name  — Grounds  of  re- 
moval —  Non-disclosure  of  hus- 
band's assumed  name. 

69  J.  P.  416.  London  Quarter  Ses- 
;  sions.  October  13,  1905.  Guardians 
\  of  St.  Austell  Unum  v.  Gv<irdians  of 
i   Pai*ish  of  St,  Marylebone        473 

Poor  Law-;9.  Settlement  — Illegiti- 
mate child  under  sixteen  —  Resi- 
dence with  mother  —  Divided 
Parishes  and  Poor  Law  Amend- 
ment Act,  1876  (39  k  40  Vict, 
c.  61),  ss.  34,  35. 

69  J.  P.    442.     House   of    Lords. 
June  30 ;  July  3,  4 ;  August  3,  1905. 
Guardians  of  West  Ham  Union  v. 
Guardians  of  Holbeach  Union      /^Tt.^5(HS^T  ^ 
.y.edbyVjiOagle 
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Poor  Law.    See  Lunacy. 

Poor  Prisoners  Defence  Act.  See 
Criminal  Law,  30. 

Poor  Bate— 1.  Appeal  to  next  general 
or  quarter  sessions — Time  of — 
Next  practicable  sessions— Con- 
dition precedent  of  objection  to 
assessment  committee — Notice  of 
objection  given  "at  any  time" — 
Currency  of  rate — Poor  Kelief  Act, 
1743  (17  Geo.  2,  c.  38),  s.  4-  Union 
Assessment  Committee  Act,  1802 
(25  *k  26  Vict.  c.  103),  ss.  18,  24— 
IJnion  Assessment  Committee 
Amendment  Act,  1864  (27  &  28  Vict, 
c.  39),  8.  1 — Assessment  reduced — 
Rei)ayment  of  excess  paid— Poor 
Rate  Act,  1801  (41  Geo.  3,  c.  23), 
s.  8. 

69  J.  P.  9.  King's  Bench  Division. 
November  3,  18,  1904.  I?nj)erial  (uid 
Graiul  Hotels  Co.,  Limited  v.  Ckrist- 
church  GuardiuTis  {Assessment  CW*- 
mittee)      ...         

69   J.   P.   305. 
May  23,  1905 


Court  of   Appeal. 
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Poor  Bate— 2.  Assessment  —  Con- 
struction of  railway  line — Movable 
buildings  erected  by  contractors 
for  the  Housing  of  workmen. 

69  J.  P.  53.  King's  Bench  Division. 
December  19, 1904.  Mitchell Btvthersv, 
Worksop  Union  Assessment  Committee 


Poor  Bate— 3.  Distress— Expenses- 
Distress  for  sum  not  exceeding 
£20— Distress  (Costs)  Act,  1817 
(57  Geo.  3,  c.  93),  s.  1,  schedule  — 
Distress  (Costs)  Act,  1827  (7  & 
8  Geo.  4,  c.  17)— Distress  for  Rates 
Act,  1849  (12  &  13  Vict.  c.  14), 
s.l. 

69  J.  P.  90.  Court  of  Appeal.  De- 
cember 9,  13,  14,  1904.  Ileadland  v. 
Coster  and  Another      


Poor  Bate— 4.  Assessment— Railway 
—  Lines  into  goods  station  — 
"  Directly  productive" — Earnings 
in  parisn — Central   point— Lines 
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Poor  Bate — continued, 

used  as  waiting  station — Delay 
caused  by  reasons  outside  parish 
— "  Indirectly  productive." 

69  J.  P.  179.  King's  Bench  Division. 
March  1,  2,  1905.  In  re  An  Arbitra- 
tion between  the  Great  NortJier^i  Rail. 
Co,  and  the  Assessitient  Committee  of 
Edmonton  Union  and  tJie  Parish  oj 
Homsefff 

69  J.  P.  316.  King's  Bench  Division. 
July  1,  1905.    Further  hearing 
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372 


Poor  Bate— 5.  Distress— "Re^usonable 
charges  of  taking,  keeping  and 
selling  the  distress" — Action  for 
recovery  of  excess — Jurisdiction  of 
county  court  —  Distress  (Costs) 
Act,  1817  (67  Geo.  3,  c.  93),  ss.  2,  4 
—Distress  (Costs)  Act,  1827  (7  & 
8  Geo.  4,  c.  17)  —  Distress  for 
Rates  Act,  1849  (12  &  13  Vict, 
c.  14),  s.  1. 

69  J.  P.  221.  King's  Bench  Division. 
April  6, 1905.  Rex  v.  Philbrick  {C(mnty 
Court  Jvdye)  and  Morey ;  Ex  jmrte 
EduKirds 243 


Poor  Bate— 6.  As-sessment— Machinery 
— Enhancement  of  rateable  value 
of  premises. 

69  J.  P.  273.  King's  Bench  Diyigion. 
January  30  ;  February  3 ;  and  May  15, 
1905.  Kirby  v.  Hunslet  Union  Assess- 
ment  Committee 


t       69  J.    P.   345. 
June  21,  22,  1906. 


Court   of   Appeal. 
Affirmed  on  appeal 


Poor  Bate  —  7.  Assessment  —  Free 
library—  Land  belonging  to  society 
for  purposes  of  science,  literature, 
or  tine  arts — Scientific  Societies 
Act,  1843  (6  &  7  Vict.  c.  36),  s.  1. 

69  J.  P.  277.  King's  Bench  Division. 
April  17,  1905.  Mayor^  etc,  of  Liver- 
pool y.  West  Derby  Union      
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Poor  Bate.    See  Rates,  2. 
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Public  Health— ^1.  —Paving  expenses 
— "Owner  in  default *' — Summary 
proceedings— Change  of  ownership 
after  completion  of  works  and 
before  demand  for  ])ayment — 
Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  sa.  150,  257. 

69  J.  P.  13.  Court  of  ApiHjal. 
October 28, 1904.  il//7/a7(i(appellant) v. 
Rnlby-with-Hejrth(yi^}ye  Urban  DUtrict 
Ccwtnci7  (respondents) 12 

Public    Health— 2.    Sewer— Drain—     • 
Single     private     drain  —  Notice 
served  on  one  owner — Work  done 
by  owner — Action  to  recover  ex- 

Sinses  from  local  authority — Publ  ic 
ealth  Act,  1875  (38  &  39  Vict. 
c.  55),  8.  41— Riblic  Health  Acts 
Amendment  Act,  1890  (53  <k 
54  Vict.  c.  59),  8.  19. 

09  J.  P.  45.  Court  of  Apijeal. 
November  11,  12,  14,  1904.  TJumip- 
son  V.  Eccles  Corporatism  ;  Uaedicke  v. 
Friem  Bamei  Ui'ban  District  Council      32 


Pablic  Health— 3.  Building  —  Alter- 
ation of  old  building — N  ew  build- 
ing—Byelaw— Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ss.  157, 
159. 
69  J.  P.  78.    King's  Bench  Division. 
December    19,    21,    1904.       Redruth 
Brewery    Co,    v.     Redruth    DistHct 
Council 74 
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Pablic  Health— 6.  Sewer— Drain- 
Single  private  drain— Pipe  drain- 
ing several  houses  in  a  row  the 
pror)erty  of  one  owner — Connection 
witn  sewer  by  single  private  drain 
— Liability  tor  repair  —  Public 
Health  Act,  1875  (38  ik  39  Vict, 
c.  55),  8S.  4,  41  —  Public  Health 
Acts  Amendment  Act,  1890  (53  & 
54  Vict.  c.  59),  s.  19  (1). 

69  J.  P.  225.  Court  of  Appeal. 
April  7,  1905.  Jackson  v.  WinMedon 
Urban  District  Council  250 


Public  Health— 7.  Nuisance— Drain 
or  sewer — Person  responsible  for 
nuisance — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  ss.  4,  94,  95. 

69  J.  P.  242.  King's  Bench  Division. 
April  10,  1905.  Wincanton  Rural 
District  Council  v.  Parsons 282 


Pablic  Health— 8.  Laundry  effluent- 
Refuse  from  a  manufactory  or  work 
interfering  with  treatment  or 
utilisation  of  sewage — Bradford 
Tramways  and  Improvement  Act, 
1897  (60  k  61  Vict.  c.  cclx.),  a,  45. 

69J.  P.  411.    King's  Bench  Division. 
,  August   7,    1905.      Qarfidd    v.    The 


Yorkshire  Laundries^  Limited 


465 


Pablic  Health ~4.  Unsound  meat— 
"Exposure  for  sale"  —  Public 
Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  116,  117— Public  Health 
Acts  Amendment  Act,  1890  (53  & 
54  Vict.  c.  59),  s.  28. 

69  J.  P.  203.    King's  Bench  Division. 
April  3,  1905.    Firt/i  v.  McPhail      ... 


Pablic  Health— 5.  Paving  expenses- 
Notice  to  do  the  work— Purchase 
by  respondent  after  notice  given, 
but  before  completion  of  work — 
Re-sale  by  respondent  before 
service  of  notice  of  apportionment 
and  demand  for  payment— Public 
Health  Act,  1876  (38  ik  39  Vict, 
c.  54),  88.  150,  267. 

69  J.  P.  205.  King's  Bench  Division. 
April  5, 1905.  East  Ham  Urba/n  Dis- 
trict Council  V.  Aylett 
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Public  Health— 9.  Building  byelaws 
—Building  operations  commenced 
before  byelaws  come  into  force 
— Operations  subsequently  con- 
tinued— "  New  buildmg." 

69  J.  P.  437.  King's  Bench  Division. 
August  9,  1905.  Hubbard  v.  Bromley 
Rural  District  Council  494 


Pablic  Health— 10.  Pipe  draining 
houses  of  more  than  one  owner — 
Sewers  emptying  into  pijxj 
Whether  single  private  drain — 
Public  Health  Act,  1875  (38  & 
39  Vict.  c.  55),  88.  4,  41— Public 
Health  Acts  Amendment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  19. 


69  J.  P.  464.    King^s  Bench  Division. 
August  2, 3, 1905.     Wood  Green  Urban 
216   I  District  Council  v.  Joseph 
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Public  Healtli  (London)—! .  N  uisanco 
—Old  drain  restored  on  old  level 
on  new  concrete  bed — One  old  pii^e 
and  gtilly  replaced — Fonr  new 
pi]>e8  and  gully — "Reconstruction" 
or  **  repair  "— Byelaws  of  London 
County  Council  made  under  s.  202 
of  the  Metroiwlia  Management 
Act,  1855  (18  <fe  19  Vict.  c.  120). 

69  J.  P.  374.  King's  Bench  Division. 
August  9,  1905.  Agar  v.  Nokes  and 
Another 416 

Pablic  Health  (London)— 2.  Common 

lodging;  -  house  —  Lodging  -  house, 

what  18 — No  payment  by  those 

housed. 

69  J.  P.  392.    King's  Bench  Division. 

August  2,  1905.     Gtlhert  v.  Jones      ...    428 

Pablic  Health  (London)— 3.  Empty- 
ing privy  in  any  street  or  puolic 
place— Privy  near  but  not  on  soil 
of  street — Metropolitan  Police  Act, 
1839  (2  &  3  Vict.  c.  47),  s.  60(4). 

69  J.  P.  439.  King's  Bench  Division. 
August  10,  1905.    Smoard  v.  Daniels    498 

Quarter  Sessions.  See  Criminal 
Law,  3. 

Railways- Carriage  of  goods— State- 
ment of  "number  and  quantity 
of  goods" — "Person  havmg  any 
carnage  or  goods  passing  or  oeing 
upon  the  railway" — Misdescrip- 
tion—Demand— "Tolls  "—"Rates 
and  charges  " — Offence — Jlailways 
Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  20),  ss.  98,  99. 

69  J.  P.  233.  King's  Bench  Division. 
April  7,  1905.  Barr  Moering  and 
Kneyn  v.  London  and  Xorth  Wesfeim 


aevn 
Rail  Co.... 

Railways.    See  Poor  Rate,  2,  9. 


266 


Bates— 1.  Rector's   rate— "House "— 
"Inhabitant"   —  "Occupier"  — 
House  occupied  otherwise  than  as 
a  dwelling-house  —  Parish  of  St. 
Paul,  Covent  Garden,  Acts,  1660 
(12  Car.  2,c.37)and  181 1  (51  Geo.  3, 
c.  cl.). 
69  J.  P.  128.    Court  of  Appeal.    Feb- 
ruary  17,   20,   1905.     Lewin  v.  End, 
Lewin   v.   6'?^'//   Sendee  Supply  As- 
sociation^ Limited         134 


Bates  —2.  Occui>ation  -—  Warehouses 
emptied  of  goods  and  working 
appliances  for  period  during  cur- 
rency of  rate- Notice  of  cessation 
and  resumption  of  user — Intention 
to  use  in  certain  event— Occupa- 
tion involving  liability  for  rates. 

69  J.  P.  294.  King's  Bench  Division. 
April  14;  May  15,  1905.  Eex  v. 
Henderson  and  Other  J  J.       
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